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JUDGES 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 
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Hon. CLIN WELLBORN, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



PEOPLE'S TJNITED STATES BANK v. GILSON et al. 

(Circuit Court, E. D. Missouri July 19, 1905.) 

No. 5,192. 

1. PosT Office— Fraud Obdee— Powebs of Depaetment. 

The use of the postal service of the United States l3 net a matter of 
riglit, but of privilège, limited by the statutes declaring certain classes 
of matter to be nonmailable, and It is compétent for the Post-Offlce De- 
partment to détermine ex parte that a coneern is using the mails in con- 
ducting a schéma to defraud, in violation of the statute, and to base an 
order excluding it from such use on such finding. If a hearing is granted 
before the issuance of such an order, the coneern affected may properly be 
required to assume the burden of proof, and to shov? afiirmatively that 
Its business is legitimate and honest. 

[Ed. Note. — Use of mails to defraud, see note to Timmons v. United 
States, 30 C. C. A. 8C.] 

2, SaME— CONCLUSIVEXESS OF FlNDlNG. 

Under Rev. St. §§ 3929, 4041, as amended by Act Sept. 19, 1890, c. 908, 
f 2, 26 Stat. 466, and Act March 2, 1895, c. 191, § 4, 28 Stat. 964 [U. S. 
Comp. St. 1901, pp. 2686, 2749], which confer upon the Postmaster General 
power, "upon évidence satisfactory to him" that any person or company Is 
engaged in conducting any scheme to defraud through the mails, to direct 
the postmaster not to deliver registered letters nor pay money orders to 
such person or company, the Postmaster General may flnd that a con- 
eern is using the mails in conducting a scheme to defraud which war- 
rants the issuance of such an order on the évidence of the agents and in- 
spectors of the department, and such a finding cannot be reviewed by 
the courts in so far as it involves questions of fact, nor unless a plain er- 
ror of law is shown. 

In Equity. Suit for injunction, 

George H. Shields, Shepard Barclay, and Thomas T. Fauntelroy, 
for complainant. 

D. P. Dyer, U. S. Atty., for défendants. 

McPHERSON, District Judge. This is a bill in equity, filed by 
the People's United States Bank, a corporation existing under the 
140 F.— 1 
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laws of Missouri, in substance alleging the following facts: The 
défendant Frank Wyman is postmaster at St. Louis, and Henry P. 
Wyman is his assistant. Henry J. Gilson is in charge, under Frank 
Wyman, of the substation at Winner, outside of the city, but within 
the county of St. Louis. This substation is connected with and 
part of the city post office. The bank was incorporated in Novem- 
ber, 1904, by 18 persons, most of whom réside at St. I^ouis, but some 
of them réside in other states. The capital stock, when incorpo- 
rated, was $1,000,000, one-half of which was paid up. In March, 
1905, the capital was increased to $2,500,000, and the amount paid 
in is $3,435,000. The place of business of the bank is on the iàfth 
floor of the Woman's Magazine Building, University Heights (out- 
side the city, near Winner substation of the post office). The 
stockholders now exceed 50,000 in number, scattered ail through the 
United States. The depositors réside in ail parts of the United 
States, and many are in foreign countries. The amount of deposits 
are $320,000, or thereabouts. The practical opérations of the bank 
are in charge of a cashier under bond for the faithful performance of 
duty, aided by two assistants and about forty employés. The bank 
has been widely advertised. Considérable of the moneys arising 
from the sale of stock has been invested in interest-bearing se- 
curities, bonds, etc., while some has been invested in government 
bonds, and $75,000 in municipal bonds; and other nioneys are de- 
posited in other banks, calling for interest thereon. When the 
bank was organized in November of last year, the Secretarj' of 
State of Missouri, who has supervision of state corporations, in- 
cluding State banks, issued a certificate to the effect that it had 
coniplied with the laws governing such corporations. Since then 
the Missouri Secretary of State, both personally and by examiners, 
has repeatedly examined the aiifairs of the bank, and its affaira are 
conducted under the officiai scrutiny and subject to the most rigid 
examination of the said secretary. The depositors are to receive 
interest at such rates as may be agreed npon. The cashier, officers, 
and employés of the bank conduct the business so as to conform 
to the directions of the board of directors, the governing body. 
There are also by-laws which are to control the afFairs. The busi- 
ness is almost exclusîvely done by United States mail, and is very 
large, and is profitable, and rapidly growing, and is conducted ac- 
cording to légal and honorable methods, and in no sensé is it a 
scheme or artifice to defraud, and is not a lottery, gift enterprise, 
or scheme for the distribution of moneys; and false or fraudulent 
promises, représentations, or prêteuses are not made, and hâve not 
been made, in, about, or concerning its business. June 1, 1905, R. 
P. Goodwin, assistant attorney gênerai' for the Post-Office Depart- 
ment, sent to the bank, through thç mail, a communication, con- 
taining a memoranda or an outline of parts of reports of post- 
office inspectqrs concerning the bank, and required the bank to an- 
swer to a charge of conducting a scheme or device for obtaining 
through the mails money by means of false and fraudulent pre- 
tenses, représentations, and promises, and with violating such parts 
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of the postal laws as are contained in sections 3929 and 4041 of the 
Revised Statutes of the United States [pages 3686, 2749, U. S. 
Comp. St. 1901]. Said communication and memoranda did not dis- 
close the names of the persons making the accusations. They were 
not under oath. The bank, by its officers, appeared June 16, 1905, 
at the Post-Office Department at Washington, and were directed to 
appear before Mr. Goodwin, the assistant attorney gênerai for that 
department. The bank challenged the jurisdiction of that officer to 
hear the matter, which challenge was overruled by him. That 
officer demanded a showing against the charges, stating that, unless 
a showing was made, the charges would be taken as true, as he had 
already seen the reports of the post-office inspectors. The bank 
was denied the privilige of seeing said reports, no witness was 
svvorn, and the bank was not confronted by any witness. The bank 
made a written return supported by the afïidavits denying said 
charges, and showing that the business was conducted in a legiti- 
mate and honorable way, satisfactory to the authorities of Missouri, 
and setting forth the true state of afifairs. It is also alleged that 
Mr. Goodwin is not an officiai of the Post-Office Department. 
Later on, early in this month, the Postmaster General issued what 
is called a "fraud order," commanding the postmaster at the office 
of St. Louis, which includes Winner substation, to stamp as fraud- 
ulent ail mail received at said offices addressed to said bank or its 
officers, and return the same to the senders, when known from the 
envelopes, and ail others to be sent to the dead-letter office. The 
bill concludes with a prayer for subpœnas in chancery directed to 
the défendants, and for an order enjoining them from carrying out 
the "fraud order" of the Postmaster General, to the end that ail mail 
addressed to the bank or its officers may be delivered. Such, in 
substance, is the bill on which the court is to grant or deny the writ 
of injunction. 

On July 12th instant a restrainîng order was issued, directing 
the postmaster to retain the mail in his office until the motion for 
injunction could be heard. The défendants hâve made a return to 
the order to show cause why the injunction should not issue. This 
return présents many questions of fact calling for évidence, requir- 
ing the apppintment of a master. But the court, believing the case 
was urgent, requested counsel to présent the case as though pending 
on the verified bill in equity only. The case bas been argued with 
ability and éloquence very gratifying to the court. It has been seen 
what the bill charges. As affirmative relief is asked, it is pertinent 
to consider what the bill does not recite. The bill gives but partial 
information as to who of the many officers are on salary, and the 
amounts of salaries do not appear. Who of the stockholders hâve 
a voice in the management? Do the original incorporators control 
the élection of directors and officers? If ail the stockholders vote, 
is it by proxy, and are the proxies voluntary, or are they controlled 
by agreements so common of late? What dividends are promised 
to stockholders? Hâve the varions stockholders equal rights as to 
voting or as to profits? It is said that some of the moneys are in- 
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vested in government bonds, othef moneys in municipal bonds, and 
others in interest-bearing securities. Do the amounts of interest 
received, after paying expansés, equal the interest and dividends 
paid out? To whom is the money loaned? Are the ofïicers bor- 
rowing? If they are borrowers either in person or through con- 
cerns in which they are interested, then in what amounts? How 
are such sums secured? If by personal surety, are the indorsers 
good ? If by real estate security, then is the security ample for the 
debts? If ample, can it readily be converted into money? What 
relation, if any, does the bank sustain to the concern publishing the 
Woman's Magazine? Why are the by-laws not exhibited, and the 
articles of incorporation pleaded, and the gênerai scheme not dis- 
closed? The bill recites that in the past the bank was conducted 
under the supervision of, and with the approval of, the Secretary of 
State of Missouri. Why does not the bill charge that now'the 
bank is conducted to the satisfaction of the officer of Missouri re- 
sponsible to the people for its proper management? Why does 
the bill not charge that the stockholders who own the bank know 
the situation, and are satisfied with it? How much money, if any, 
was paid in by the incorporator- ? If paid in, was it paid from 
their own moneys, or did they subscribe, and then borrow from the 
bank, and then pay? Are the incorporators fînancially responsible? 
Why is this called a United States bank, when it is a state bank? 
At least some of thèse inquiries are pertinent. Probably other legit- 
imate inquiries could be made. At ail events, on the allégations of 
the bill, knowing only the information thus imparted, it is strange 
that any intelligent person could be found who would invest a dollar 
in the bank. And a prudent and honest bank examiner would 
never, on the information conveyed by the bill, make a report in- 
dorsing such a bank. Before doing so he would want much addi- 
tional information along the lines suggested in the inquiries above 
suggested. I do not know what the facts are, and from what is be- 
fore the court ail the facts cannot be stated. If the true situation 
is that of an honest, well-managed, and profitable bank, as is 
claimed, the facts can easily be disclosed. If, on the other hand, the 
bank was organized by insolvents, or îf it is controlled by men 
who are not financially responsible, or if the bank has its being to 
furnish large salaries, or to advance money Under the guise of loans 
to favorites who could not otherwise nor elsewhere borrow, and 
sometimes on doubtful security, then ail fair-minded men will ap- 
prove of the action of the assistant attomey gênerai and the post- 
master gênerai in denying the use of the mails to the concern. And 
it is no wonder that those officers held the showing insufficient, if 
the showing was as meager as is now and hère made by the bill. 
The showing hère is one of liabilities of more than two and one- 
half millions of dollars. The assets are stated in part only, as to 
what they are, and when they can be realized on. Many of the 
allégations of the bill are based upon the fact that the department 
refused to disclose the name of those complaining of the bank, and 
refused to disclose the évidence relied on. The bank was given a 
memoranda showing the nature of the charge, which the bank was 
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advised.would constitute prima facie évidence of the warrant for a 
"fraud order." Ail of which means that the bank was called on, 
for the privilège of using the mails, to furnish évidence that it ought 
to be allowed to use the mails. Or, to state it in another way, the 
burden of proof was shifted to the bank. There is nothing new nor 
wrong in this. The récitals in a certificate of sale are prima facie 
proof of the truth of the récitals. The same is true when commis- 
sioners' accounts are audited. The auditing of accounts of clerks, 
marshals, army and navy officers, and many others, is prima facie 
proof of the correctness of such statements of accounts, and the bal- 
ances shown to be due by such audits can be recovered without other 
proof, unless the ofificer and his sureties overcome the same by évi- 
dence negativing such certificate. The post-office inspectors are 
public officers. Their findings carry a presumption. And it is a set- 
tled doctrine that when an officer is acting within his duties, that his 
acts are prima facie within his authority, and that his findings are 
correct. This rule is even extended to criminal cases. In prosecu- 
tions for selling liquor in many states possession of liquor is prima 
facie évidence of a guilty intent to sell. It is the same as to ciga- 
rettes. There are many statutes, both fédéral and state, which make 
the doing of a thing or possession of a thing usually of itself lawful 
call for proof of an innocent purpose. I do not recall that any of 
such statutes hâve been held invalid, while I do know that it is of al- 
most daih'' occurrence for the courts to enforce them. Complain- 
ant's contention on this point is in no way persuasive. 

One of the executive departments of this government is known 
as the Post-Office Department, and the head thereof is the Post- 
master General. He has four assistants and a very large number 
of aides. Section 390 of the Revised Statutes [page 220, U. S. 
Comp. St. 1901] provides that "there shall be employed in the Post- 
Office Department one assistant attorne}' gênerai, who shall be 
appointed by the Postmaster General." One of the duties of the 
Postmaster General is "to superintend generally the business of 
the department, and exécute ail laws relative to the postal service." 
So that the allégations that Mr.Goodwin, the assistant attorney 
gênerai, was not connected with the Post-Office Department, and 
the complaint that he acted in the matter of hearing évidence and 
in recom.mending the "fraud order," merit no attention. Every 
one knows that the Postmaster General in person cannot attend to 
the innumerable duties of the department. It is enough to know 
that he acted, provided the acts are légal, and the legality in no 
manner dépends upon the fact that he was assisted by others in 
the department. 

It appears from the bill that the bank was given a hearing be- 
fore the Postmaster General, acting by the assistant attorney gên- 
erai. The bank had a prima facie case to overcome. It offered évi- 
dence. There was a controverted question of fact. On that ques- 
tion the constituted authority found adversely to the bank. No 
man has the right to hâve his mail delivered to him at his door free 
of charge. It is a privilège only. And the fact that it is a priv- 
ilège so gênerai as to be quite near universal does not make it less 
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a privilège.: Obscène lettérs and literature hâve no right to tlie 
mails, because it is the policy of the government not to become a 
distributive agency for such filth. And the same is true, and for 
the same reasons, as to literature and mails building up or con- 
nected with a fraudulent gcheme. Calling the concern a bank does 
not make it a bank. The fact that parts of its business are legiti- 
mate gives it no right to do an illegitimate business, and the gov- 
ernment is not called on to separate the illegitimate from the legiti- 
mate business, but will suppress the whole from the mails. Such 
business cannot be separated. If it is an illegitimate business, the 
fact that men of good repute and of high standing are connected 
with it does not lessen the evil, but greatly aggravâtes it, because 
of the influence. 

I hâve not had time to write an elaborate review of the many 
cases. The one case that is pressed upon my attention is that 
of Rosenberger v. Harris (C. C.) 136 Fed. 1001, decided by Judge 
Amidon. It appears from the opinion that the court was advised 
of ail the évidence that was before the Postmaster General, which 
makes the case quite différent from the one at bar. Aside from 
this, it must be conceded that the décision is quite a wide de- 
parture from the décisions heretofore made. But the fact is that 
the case was decided on the circuit, and the order granting the in- 
junction has been appealed from, and the case is now under ad- 
visement by the Circuit Court of Appeals for this circuit. There- 
fore, however strong the reasoning of the opinion may be, it cannot 
be urged as an authority. And, while the opinion is well worth 
considération, it must be read in the Hght of décisions, some of 
which are authoritative and others not of authority, but, in my 
judgment, equally persuasive. The cases, decided by the Suprême 
Court of the United States are numerous, particularly in land cases, 
where the holdings hâve uniformly been that, when an officer or de- 
partment is empowered by Congress to détermine a question of fact, 
the finding of fact made is conclusive, and binding upon the courts. 
Thèse cases are familiar to ail the counsel in this case, as well as 
the bar generally. Not only has the Suprême Court many times so 
held, but the Circuit Court of Appeals has at a récent date reaffirmed 
the proposiition. Ail of which is conceded by counsel for complain- 
ant in the case at bar. But another rule is invoked, equally well 
settled by the Suprême Court, and that is that errors of law by the 
officer or department can be and will be reviewed by the courts. 
Rev. St. §§ 3929 and 4041, as amended by Congress Septem- 
ber 19, 1890 (Act Sept. 19, 1890, c. 908, § 2, 36 Stat. 466), and 
March 2, 1895 (Act March 2, 1895, c. 191, § 4, 28 Stat. 964 [U. S. 
Comp. St. 1901, pp. 2686, 2749]), provide, in substance, that the 
Postmaster General may, upon évidence satisfactory to him that 
any person or corporation is conducting any lottery, gift enterprise, 
or scheiiie or device for obtaining money through the mails by 
means of fraudulent pretenses or représentations or promises, in- 
struct the postmaster at the home office of such concern to stamp 
such mail as fraudulent,: and return the same to the sender, when 
knôwn from the envelopes, and ail other mail shall be sent to the 



dead-letter office, to be by that office opened, and then returned to 
the sender. The wisdom and legality and high purpose of those 
statutes are doubted by no one. But for those and other statutes 
our magnificent postal System could be, and, as expérience shows, 
would be, used as an effective agency, at nominal cost, to aid in 
carrying on ail kinds of schemes of debaucheries and rascalities. 

It is well to consider what our postal System is. Under our Con- 
stitution it is created and kept going by Congress. It is a gov- 
ernmental monopoly, which ail the people indorse. There is no 
more brilliant phase of American history than that of our postal 
System. It has grown from the 35-cent letter to that of 2 cents, 
and from carrying the mail on horseback 40 miles per day, and once 
per week, to a daily mail to ail, and in the cities many times every 
day, and the mail delivered at nearly every person's door. It is 
apparent that with such a System there must be some one in con- 
trol, and that one is the Postmaster General. Whoever posts an 
obscène and lascivious letter earns a place in prison. The same is 
true of one who posts a letter in furtherance of a scheme to de- 
fraud. But it is a crime only to post such a letter. Therefore 
Congress was confronted with what should be donc with letters 
posted by innocent people, addressed to fraudulent concerns, and it 
was determined by statute that the Postmaster General should ar- 
rest and turn back ail such mail. And as it was évident that dis- 
putes would arise, the power to pass upon the question was lodged 
with that officer. Applying those laws and the reasons therefor to 
the case at bar, what do we hâve? Some one, not disclosed, made 
complaint of the bank in question. Post-office inspectors were as- 
signed to investigate it. They are government oificers, acting un- 
der oath. The responsibilities of their office are great, and but 
seldom is one found who is derelict. But for them this great postal 
System, that works with the regularity of a clock, would be clogged, 
and would be honeycombed with ail kinds of abuses. Their acts 
are of great importance, and their reports carry great weight. And 
it is unreasonable to ask that the Postmaster General shall resort 
to the methods of taking évidence according to the rules prevail- 
ing in the courts. The reports are, of necessity, évidence on which 
he will act. They make their reports, and their reports, in the lan- 
guage of the statutes, was évidence satisfactory to him, the Post- 
master General, that the bank was engaged in a scheme to defraud. 
Then and thereupon the Postmaster General could hâve issued the 
"fraud order." But with a spirit of fairness he notified the bank 
to rebut that évidence. The bank had no right to make that show- 
ing. It was not obligatory upon the part of the government. It 
was a privilège accorded; and, in the judgment of that officer, no 
sufficient showing was made. Therefore we hâve a case in which 
the Postmaster General was required to act. The subject of the 
inquiry was whether the bank was practicing a fraud upon the 
people — upon the unwary. That officer had jurisdiction of the 
subject-mattér. He acquired jurisdiction over the bank both by 
notice and by appearance. He received évidence satisfactory to 
him. This évidence, in his judgment, was not rebutted. He made 
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findings, and those findîngs cannot be reviewed by this court. And 
such is the holdings of the courts, as will be seen by a brief review 
■of some of the cases. Enterprise Savings Association v. Zumstein, 
67 Fed. 1000, 15 C, C. A. 153, was decided by the Circuit Court of 
Appeals of the Sixth Circuit, Judge Lurton writing the opinion, 
concurred in by Circuit Judge Taft, and Severens, District Judge. 
That court ruied as follows: Congress has the authority to em- 
power the Postmaster General to refuse the delivery of letters to a 
corporation upon évidence satisfactory to the head of the depart- 
ment, which is found to be engaged in a lottery scheme. In the 
case of Missouri Drug Company v. Wyman (C. C.) 129 Fed. 623, 
decided by Judge Thayer, the following conclusions were adopted : 
(1) The right to use the mails is a statutory privilège, and, being a 
privilège conferred by statute, it can be taken from him. (3) The 
Constitution conferred upon Congress the power to establish and 
maintain a postal System. This being so, Congress has the power, 
which it has exercised, to confer upon the Postmaster General the 
authority to prevent the mails being used to disseminate communi- 
cations relative to schemes to defraud. (3) The question as to 
whether the use of the mails is in violation of law is a matter for 
the Postmaster General to détermine. Public Clearance House v. 
Coyne, 194 U. S. 497, 24 Sup. Ct. 855, 48 L. Ed. 1092, held that Con- 
gress can and does control our entire postal System, and may des- 
ignate what may be carried, and what shall not be carried as mail. 
It was further ruled by the Suprême Court of the United States in 
that case that due process of law does not require the interférence 
of the courts, and that the executive power of the government has 
functions to perform, and, although it at times and temporarily may 
operate with harshness upon individuals, the rights of the public 
must overrule the rights of individuals. It was held in that case 
that the Postmaster General did not exceed his authority in issuing 
the fraud order. In the same report (194 U. S., at page 106, 24 Sup. 
Ct. 595, 48 L. Ed. 894) the Suprême Court held in the case of Bâtes 
v. Payne, Postmaster General, that, when the décisions of questions 
of fact are committed by Congress to the judgment and discrétion 
of the head of a department, his décision thereon is conclusive. 
The court further held that, even upon mixed questions of fact and 
law, his décision will carry a strong presumption of its correctness, 
and the courts ordinarily will not review it, although the courts in 
such cases hâve the power. The case of American School of Mag- 
netic Healing v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 
90, is relied on by the complainant's counsel, and is urged with 
earnestness. The concern charged with fraud in that case rep- 
resented that the mind of man is almost solely responsible for the 
ills, pains, and diseases of the body, and is a factor in healing and 
curing such aliments and diseases. The bill further charged that 
the fraud order which had been issued, if not set aside by the court, 
would destroy a legitimate business. The case before the court be- 
low was not as to whether an injunction should issue, but was upon 
demurrer, which, of course, admitted ail allégations of the bill to be 
true. And ail that the Suprême Court held was that complainant 



was entitled to a hearing — a proposition net at ail like the claim for 
an injunction before final hearing. That case, in my judgment, is 
in no sensé controlling on the question now before this court. 

The proposition conceded by ail — that, if the Postmaster General 
committed an error of law, this court should enjoin the enforcement 
of the fraud order — is made the basis of an attack thereon by com- 
plainant's counsel. It is urged that, if the évidence on which the 
fraud order was issued was meager, or lacking, that then the Post- 
master General committed an error of law. There is no authority to 
sustain the contention in any of the reported cases. To sustain such 
a contention would be équivalent to a writ of error from this court to 
review the décisions of that ofîficer on the ground that his findings 
are not supported by the évidence. But he did hâve évidence be^sre 
him. That évidence may or may not hâve been légal évidence ac- 
cording to the standard of the text-books. It may hâve been hear- 
say. It may hâve been secondary. It may hâve been delivered by an 
incompétent witness. Or it may hâve been such as the courts would 
receive. But, whatever it was, it was évidence satisfactory to him. 
And it is no sufficient reason to urge that by denying the injunction 
an injustice may be done the bank. As to that this court cannot say. 
It may be that to issue the injunction an injustice would be done 
those already interested in the bank and that innumerable number 
of people who are at ail times trying to get into concerns they know 
nothing about, and then soon try to get out. The Postmaster Gen- 
eral in the case at bar moved with caution. He was aided at ail 
steps by the assistant attorney gênerai for that department. Hc 
was then advised by opinion by the Attorney General of the United 
States. Upon such a hearing it was that the "fraud order" was is- 
sued. And the results of such a hearing cannot be, and should not 
be, decreed inoperative by a court. If this be not so, then in every 
case there must be a hearing by the courts, thereby usurping the 
prérogatives of the executive department of this government. And 
one must hâve considerably less faith in this government than I 
hâve to seriously believe that we are confronted with an impending 
danger of a tyrannical censorship over legitimate correspondence. 
The Postmaster General had, under the power with which he is 
clothed, the right to investigate the subject-matter. It was his 
right and duty to ascertain whether the methods of the bank were 
to further a scheme by the use of the mails to obtain money by 
fraudulent means. His findings of fact were that such practices 
were carried on. He had the power to act. He committed no 
error of law, and his findings of fact are not open to inquiry by the 
courts. 

The restraining order heretofore issued is vacated, and the writ 
of injunction prayed for is denied. 
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ANDERSON et al. v. BASSMAN et al. 

(Circuit Court, N. D. California. August 5, 1905.) 

No. 12,857. 

1. JXTEISDICTION OF FEDERAL COUBTS— STATUTOBT LIMITATION. 

Tlie jurisdlctlon of a fédéral court is limited to that conferred by the 
Constitution and statutes of the United States, and cannot be acquired 
or enlarged by consent. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, § 792.] 

2. SaME— DiVEBSITT OF CiTIZENSHIP. 

Where the jurisdlction of a fédéral court dépends upon the diverse citi- 
zenship of the parties, if there are several coplaintifCs, each plalntiff must 
be compétent to sue, and, if there are several codefendants, each défendant 
•must be llable to be sued In such court. 

[Ed. Note. — Diverse citizenship as a ground of fédéral jurlsdiction, see 
notes to Shipp v. Williams, 10 C. G. A. 249 ; Mason v. Dullagham, 27 C. C. 
A. 298.] 

3. Samb-Hvidencb of Want of Jurisdiction— Affidavits. 

Under Judlciary Act March 3, 1875, c. 137, § 5, 18 Stat. 472 [U. S. Comp. 
St. 1901, p. 511], which provides that, if it shall appear to the satisfaction 
of the court at any time after suit has been brought that It is without 
jurisdiction, It must dlsmiss the suit, It is the duty of the court to con- 
sider affidavits showing Its want of jurisdiction, although they are filed 
after the taking of testimony in the case has been closed. 

4. SAMB— DiVERSITT OF CiTIZENSHIP. 

A circuit court of the United States is without jurisdiction of a suit 
against a number of défendants to enjoin the diversion of water from a 
stream by means of certain Irrigation ditches, in some one of which each 
of the défendants is alleged to own an interest, where any one of the 
défendants is a citizen of the same state as complalnant. 

In Equity. On question of jurisdiction. 

Alfred Chartz, D. W. Virgin, and N. Soderberg-, for complainants. 
Richard S. Miner and James M. Allen, for défendants. 

MORROW, Circuit Judge. This cause has been submitted upon 
the merits, but in the record there are facts that raise the question 
of jurisdiction, and this question has been submitted to the court 
by the défendants in the course of the argument. The jurisdiction 
of this court is invoked on the ground of the diverse citizenship of 
the parties to the action. The complainants number 48, and are 
alleged to be citizens of Nevada. The défendants number 33, and 
they are alleged to be citizens of California. The cause of action 
against the défendants is alleged in the bill of complaint to be the 
wrongful acts of the défendants in depriving complainants of the 
waters of the West Fork of the Carson river, and this wrong, it 
is alleged, is accomplished by the défendants by their maintenance 
of dams and ditches above the complainants on the river, for the 
purpose of diverting and wasting the waters of said river. Thèse 
dams and ditches take the water from the river in California, de- 
priving the défendants, who are located lower down the river in 
Nevada, of the natural flow of the stream. 

The jurisdiction of a circuit court of the United States is limited, 
in the sensé that it has no jurisdiction except that conferred by 
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the Constitution and laws of the United States; and a cause is pre- 
sumed to be without its jurisdiction, unless the contrary affirma- 
tively appears. When jurisdiction dépends upon diverse citizen- 
ship, the absence of sufficient averments or of facts in the record 
showing such required diversity of citizenship is fatal, and cannot 
be overlooked by the court, even if the parties fail to call attention 
to the defect, or consent that it may be waived. Consent can never 
confer jurisdiction upon a fédéral court. Thomas v. Board of Trus- 
tées, 195 U. S. 207, 210, 25 Sup. Ct. 24, 49 L. Ed. 160. In controver- 
sies between citi'zens of différent states, where the jurisdiction of 
the courts of the United States dépends upon the citizenship of the 
parties, if there are several coplaintilïs, each plaintifï must be com- 
pétent to sue, and, if there are several codef endants, each défendant 
must be liable to be sued in this court or the jurisdiction cannot 
be maintained. Strawbridge v. Curtiss. 3 Cranch, 267, 2 L. Ed. 
435; Coal Co. v. Blatchford, 11 Wall. 172, 20 L. Ed. 179; Penin- 
sular, etc., Co. v. Stone, 121 U. S. 633, 7 Sup. Ct. 1010, 30 L. Ed. 
1020. 

John E. Johns is named as one of the défendants in this action, 
and it is alleged in the bill that the défendants (including John E. 
Johns) are citizens, and each of them is a citizen, of the state of 
California, and they, and each of them, are actual and bona fîde rési- 
dents of Alpine county, state of California, excepting A. F. Dresser, 
who is a résident of Alameda county. Cal. On January 6, 1900, 
there was filed in the clerk's office an acceptance of service of sub- 
pœna by the défendant John E. Johns, as follows: 

"Carson City, Ormsby County, State of Nevada. 
"I hereby accept service of subpœna in the case of Jotin Andersen et al. 
against Henry Bassman et al., whicli case bas been brought in the Circuit 
Court of the United States, Nlnth Circuit, Northern District of California, 
and hereby authorize my appearance thereln, as one of said défendants, and 
I fully waive ail objections which I could legally make thereto." 

On April 22, 1903, the défendant John E. Johns entered his ap- 
pearance in this case as of date January 15, 1900. But no answer 
has been filed by this défendant to the bill of complaint. It ap- 
pears from the évidence that Johns was at one time the owner of 
a tract of land in Alpine county. Cal., irrigated by water taken from 
the West Fork of the Carson river, and that Johns was a part owner 
of the ditch that conveyed the water from the river to his land ; 
that about the time of the commencement of this action Johns con- 
veyed his land in Alpine county and his interest in the ditch to one 
Mary Jones, a citizen of Nevada. The défendants contend that ei- 
ther the défendant John E. Johns is an indispensable party to this 
action, or his grantee, Mary Jones, is; that if Johns owned land in 
Alpine county, Cal., irrigated by a ditch taking water from the 
West Fork of the Carson river, in which ditch Johns was a part 
owner, and he was a citizen of Nevada when this suit was institut- 
ed, he was a citizen of the same state as the complainants, and the 
jurisdiction of this court cannot be maintained, because of Johns' 
citizenship in the state of Nevada; that Mary Jones has not been 
made a party to the action; that she is an indispensable party, if 
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Johns is not, by reason of his conveyance of his property to her; 
that she is a citizen of Nevada, and making her a party to the cause 
will oust this court of jurisdiction. 

Johns was called as a witness by the complainants in rebuttal 
on November 7, 1901. He then testified that he resided in Carson 
City, Nev. He also testified that he purchased a small place in Dia- 
mond Valley, Cal., in 1875, but did not move there until 1876 ; 
that in 1899 he sold out- — "a year ago last spring." He was asked 
if it was after this suit was brought. His answer was: "Yes; I 
believe so." The testimony in this case was closed by stipulation 
on March 27, 1902. Thereafter, on April 23, 1903, Johns filed an af- 
fidavit in this court, in which he states that he is the person who 
was formerly the owner of the John E. Johns ranch in Diamond 
Valley, Alpine county, Cal., now owned by Mrs. Mary Jones; that 
he is named as one of the défendants in this action; that on the 
15th day of August, 1898, he became a résident of Ormsby county, 
Nev., and ever since has been a résident of said county and state; 
that in December, 1899, at the time this action was brought, he was 
a résident of said county and state; that Mrs. Mary Jones, the 
présent owner of the Johns ranch, at the time of her purchase of 
the same from him was, and now is, a résident of Douglas county, 
state of Nevada. There was also filed, on April 24, 1903, the affi- 
davit of Judge N. D. Arnot, judge of the superior court of Alpine 
county, Cal., stating that he is well acquainted with said Johns ; 
that for several years prior to 1897 Johns resided on the Johns 
ranch in Diamond Valley, Cal., but subséquent thereto he moved 
with his family to Carson City, Nev., where he has ever since re- 
sided; that on the 15th day of August, 1898, he became a registered 
voter in the Second ward of Carson City, Nev.; that on the, 20th 
day of April, 1903, in said Carson City, the said Johns stated to 
affiant that he had voted in Carson City at the gênerai élection in 
Nevada for the year 1898; that he belonged in said state and was 
a, citizen thereof when the présent action was commenced in De- 
cember, 1899. Affiant further states that he is slightly acquainted 
with Mrs. Mary Jones, who purchased the Johns ranch in Diamond 
Valley; that at that time she was a résident of Douglas county, 
Nev., and has since been a citizen of that state. The affidavit of 
Frank Smith, county clerk of Alpine county. Cal., filed on April 
24, 1903, states that he is well acquainted with John E. Johns, who 
for many years prior to 1897 resided in and was a citizen of Alpine 
county. Cal.; that during the summer of 1898, when affiant was a 
candidate for the office of county clerk, he met Johns and engaged 
in conversation with him in regard to afiîant's candidacy; that 
Johns then informed affiant that he was a résident and citizen of 
Ormsby county, Nev.; that ever since said time Johns, with his family, 
has resided in Carson City, Nev. 

Thèse affidavits of Johns, Arnot, and Smith were filed more than 
a year after the testimony in the case had been closed by stipulation, 
and under ordinary procédure would not be considered. But sec- 
tion 5 of the act of March 3, 1875 (18 Stat. 472, c. 137 [U. S. Comp. 
St. 1901, p. 511]), provides that, if it shall appear to the satisfac- 
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tion of the court at any time after suit has been brought that such 
suit does not really and substantially involve a dispute or con- 
troversy properly within the jurisdiction of the court, the court 
must proceed no further, but dismiss the suit. In Morris v. Gilmer, 
129 U. S. 315, 326, 9 Sup. Ct. 289, 292 [32 L. Ed. 690J, the Suprême 
Court, construing thi.« section, said : 

"The statute does not prescribe any particular mode In which such fact 
may be brought to the attention of the court. It may be done by affidavits or 
the dépositions taken in the cause may be used for that purpose. However 
done, it should be upon due notice to the parties to be affected by the dismis- 
sal." 

The court is, therefore, not at liberty to disregard thèse affidavits, 
but must détermine whether or not the case is properly within the 
jurisdiction of the court. Johns testified that he had no interest in 
the resuit of the action ; but he also testified that the tract of land 
which he had owned in Diamond Valley was irrigated by water 
from the Carson river through the Dutch Valley ditch, which he says 
is the ditch entitled in thèse proceedings as "Snowshoe Thompson 
No. 2." This ditch appears to hâve been owned as follows : Peter 
Vallem, four-sixteenths of the whole main ditch; Thomas Barber, 
one-half of the remaining part after the ditch has passed Vallem's, 
or the équivalent of six-sixteenths of the whole ; and Agnes Scossa 
and John E. Johns, the remaining part of three-sixteenths each of 
the whole. A. J. Chalmers is the engineer and surveyor who has 
resided in Alpine county, Cal., and Douglas county, Nev., and is 
familiar with the ditches described in this action. He testified that, 
with respect to Snowshoe Thompson No. 2 ditch, it carried water 
down to the Vallem ranch, about four or five miles from the point 
of diversion, and that it serves water to the Barber, Johns (or what 
used to be Johns), and Mrs. Scossa lands. Ail of them, he said, 
had an interest in the ditch, and this ditch irrigated about 160 acres 
formerly belongihg to Johns. This land was not riparian to the 
West Fork of Carson river, nor was it bordering on it, and the wa- 
ter diverted by Snowshoe Thompson No. 2 ditch never returned to 
the West Fork of the Carson river. The owner of the Johns land 
and the Johns interest in Snowshoe Thompson No. 2 ditch is a 
proper party to the action, if it is to be maintained against this 
ditch. Whether this person is a necessary or an indispensable 
party is not now decided. But if either Johns or Mary Jones is the 
owner of this interest, and Johns is continued as a party défendant, 
or Mary Jones made a party défendant, this action must be dis- 
missed for want of jurisdiction, as both are citizens of Nevada. 

The évidence discloses the fact that the complainants are pro- 
ceeding against 27 ditches taking water from the West Fork of the 
Carson river in Alpine county, but serions complaint is made 
against only 4 or 5 ditches. Snowshoe Thompson No. 2 ditch is 
one of thèse, and neither John E. Johns or Mary Jones was a part- 
ner in this ditch when the action was commenced; and both were 
then citizens of Nevada. In Raphaël v. Trask, 194 U. S. 272, 24 
Sup. Ct. '647, 48 L. Ed. 973, it was held that diverse citizenship 
did not exist, giving a circuit court of the United States jurisdic- 



14 140 FBOKRAL EBPOETBE. 

tion of an action affecting the disposition of a fund held by a copart- 
nership doing tiisiness in à state other than that of the complainant, 
if any of the partners were citizens of cdmplainant's state. The 
rule hère declared is appHçable to this case, and détermines that this 
court has no jurisdictio'n of thé case as it now stands. 

A further question of jurisdiction is raised with respect to the 
amount in dispute. It is cor.i.onded by the défendants that the al- 
légation of the bill "that the laatter in dispute in this suit, exclusive 
of costs, exceeds the sum and value of $2,000," is not sufficient to 
give the court jurisdiction ; that each complainant must be compé- 
tent to sue, and his claim must exceed the sum or value of $2,000, 
exclusive of interest and costs. The allégation is defective in fail- 
ing to exclude interest from the jurisdictional amount of $2,000 ; 
and, with respect to the value of the several rights to be protected 
by the injunction, the complainants should further consider whether 
the bill should be amended. In a suit for injunction, the amount 
involved is the value of the right to be protected, or the extent 
of the injury to be prevented, by the injunction. Mississippi & 
Missouri Ratlroad Co. v. Ward, 67 U. S. (2 Black) 485, 492, 17 L. 
Ed. 311; Herbert v. Rainey (C. C.) 54 Fed. 248, 253; Railway Co. Y. 
McConnell (C. C.) 82 Fed. 65 ; Humes v. City of Fort Smith (C. 
C.) 93 Féd. 857, 8G2. The évidence tends to show that, with re- 
spect to each of the complainants, the right to be protected and 
the mjury to be prevented exceeds the sum or value of $2,000, ex- 
clusive of interest and costs ; but, as the complainants hâve asked 
leave to amend the bill in this particular, if complainants, upon 
further considération, deem the amendment necessary, the amend- 
ment will be allowed. 



ANDERSON et al. v. BASSMAN et al! 

(Circuit Court, N. D. Callfornia. August 12, 1905.) 

No. 12,857. 

L CoTTETs— TJNiTED States Cotjbts— Oases Aeisino ttkdeb United States 

StATUTES— JUBISDICTION TO DETERMINE. 

One who has acquired a right to the use of water froro a stream flowlng 
through the public land for domestle or Irrigation purposes, in accordance 
with the laws of the state, is protected thereln by ReT. St. §§ 2339, 2340 
[U. S. Comp. St. 1901, p. 1437L and the jurisdiction of a fédéral court to 
détermine the confllctlng rights of parties is not affected by the fact that 
thelr lands and their points of diversion of the water are in différent 
States. 

2. Watebs and Water Coubses— Adverse Use. 

An adverse use of the waters of a stream to gIve a right to such use by 
prescription as agalnst another user must hâve been to the détriment of 
the latter, and eontinued with bis acqulescence during the full perlod of 
the statute of limitations under a clalm of right. So long as there was 
such quantlty of water in a stream that the use of a portion of It by 
défendants did not deprlve plalntlffs of the quantlty to whlch they were 
entltled, or so long as, when the quantlty became Insufficlent, plalntlffs 
forcibly prevented Its use by défendants, the statute did not run agalnst 
an action by piaintlfCs to establish a prlority of right 
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3. SAME— USEES FEOM StREAM IN DIFFERENT STATES— RlQHTS DeTEEMINED. 

In Oalifornia the common-law rule of ripariàn rights, and not that of 
prior appropriation, governs the right to use water from a stream for pur- 
poses of irrigation, each ripariàn owner having the rIght to malie a rea- 
sonable use of a reasonable quantity of water on his land. In Nevada 
the rule of priorlty of appropriation governs without référence to whether 
or not the lands are ripariàn. Beld, that ripariàn owners of lands on a 
stream in Oalifornia and appropriators of waters for irrigation purposes 
from the same stream lower down in Nevada were equally protected in 
the rights given them by the laws of the respective states, both subject 
to the limitation that a reasonable quantity of water only for the béné- 
ficiai use to which It was devoted should be taken ; that it should be 
economically distrlbuted, and the surplus unused returned to the stream ; 
that where the quantity of water in the stream was at times insufflcient 
even for the users in California they would be restrained from dlverting 
water from the stream during such part of the time as would give to 
the lower users in Nevada their just share. 

In Equity. Suit to détermine water rights. 

Alfred Chartz, D. W. Virgin, and N, Soderberg, for complain- 
ants. 

Richard S. Miner and James M. Allen, for défendants, 

MORROW, Circuit Judge. This suit was commenced by the 
complainants, citizens of the state of Nevada, engaged in the busi- 
ness of farming and stock raising therein, to enjoin the diversion of 
the waters of the West Fork of the Carson River by the défendants, 
citizens of the state of California. The said West Fork of Carson 
River is an innavigable stream, taking its rise in the high Sierras, 
in Alpine county. Cal., and running northerly and easterly into 
Douglas county, Nev. The complainants claim rights to the wa- 
ters, of which they are being deprived by the diversion of the wa- 
ters from the stream by the défendants, who are above them as re- 
gards the fîow of the water. The défendants deny a prior or su- 
perior right to the use of said waters by the complainants, and con- 
tend that complainants are estopped to complain of the diversion 
of the waters at the présent time. 

In support of their claims the complainants allège: That they 
and their grantors and predecessors in interest hâve owned, occu- 
pied, and used their said land for more than 20 years last past for 
the purposes of farming and stock raising; that the West Fork of 
the Carson River is a natural water course, which flows in natural 
channels, and has flowed, from time immémorial, over, through, and 
upon the land of each of the complainants ; that they and each of 
them are riparians on said stream, and entitled to hâve the waters 
thereof flow in the natural channels through and upon their said 
lands, and to make a reasonable use thereof for the irrigation of said 
lands and the crops growing thereon, and to hâve and use the said 
water for stock, household, and domestic purposes. They further 
allège that the climate where said lands are situated is arid, and the 
natural rainfall insufficient to produce crops, and that it is necessary 
during portions of each year, namely, the months of March, April, 
May, June July, August, September, and October, to irrigate por- 
tions of said lands in order to make them productive ; that there 
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is no source from whîch water can be procured for the purposes 
above mentioned other than the said West Fork of the Carson 
River ; that said stream rises in the high mountains west and south- 
west of the lands of the complainants, receiving its principal supply 
from the snow which f ails during the winter months ; that it is a 
stream of variable volume and flow, sometimes supplying suffîcient 
water for the rights, necessities, and appropriations of the complain- 
ants, and at other times not carrying a sufficient quantity to satisfy 
their reasonable uses and rights. It is alleged that the complain- 
ants, their grantors and predecessors, settled upon the lands de- 
scribed in the complaint prior to the year 1864, occupied and used 
the same for agricultural and grazing purposes, and ever since that 
timë hâve so occupied and used the said lands ; that as soon as was 
possible, under the laws governing such matters, the complainants 
and their grantors and predecessors in interest purchased said 
lands and acquired the title in fee simple thereto, and complainants 
now own said lands by fee-simple title; that prior to the year 1865, 
and before the défendants acquired any interest in or right to the 
water of said West Fork of the Càrson River, or any portion thereof, 
the complainants, their grantors and predecessors in interest, 
claimed, appropriated, diverted, and used, for the purposes above 
mentioned, water from said stream aggregating 21,201 inches 
measured under a 4-inch pressure, and ail the water naturally flow- 
ing in said stream during the ordinary stages of said river, and par- 
ticularly during the months of March, April, May, June, July, Au- 
gust, September, and October of each year, which number of inches 
of water is necessary and required by the complainants for the 
proper irrigation of their lands and domestic and other necessary 
purposes; and that during the years 1898 and 1899, wh en great 
drought occurred, and conséquent scarcity of water, the entire 
volume of water naturally flowing in said West Fork of Carson 
River was insufficient to satisfy the rights and necessities of the 

complainants. It is alleged that on the day of March, 1898, 

and ever since that day, the défendants hâve wrongfully maintained 
dams across said West Fork of Carson River above the dams of the 
complainants, and since said time hâve maintained ditehes leading 
from said stream, by means of which dams and ditehes they hâve 
obstructed, diverted, and wasted the waters thereof, and prevented 
the same from flowing in the said stream to the lands of the com- 
plainants. Twenty-four particular dams are described as among 
those obstructing the waters, built of rock, logs, earth, brush, straw, 
and manure, fouling and vitiating the water, rendering the same 
unfit for domestic purposes or for watering stock, each such ob- 
struction constituting a nuisance. Complainants allège that by rea- 
son of the wrongful and unlawful acts of the défendants, and by 
means of the said dams and ditehes, and the diversion and waste of 
the waters thereby, the lands of the complainants hâve become dry, 
and the crops growing thereon hâve been destroyed. It is further al- 
leged that the défendants, and each of them, hâve used and do use 
in the construction of their said dams manure and other foui matter, 
and that by the use of such manure and foui matter the défendants. 
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and each of them, has and now does foui and vitiate the water of 
said West Fork of the Carson River, thereby rendering the same 
unfit for use to water stock, and for the domestic and household 
purposes of the complainants, thereby injuring complainants and 
each of them ; that défendants threaten to continue to so foui and 
vitiate the said waters ; that the said dams, ditches, and other ob- 
structions of the défendants so maintained hâve been and now are 
a nuisance. It is alleged that the défendants threaten to continue 
the maintenance of said dams and ditches and to divert and waste 
the said waters. The complainants therefore pray that such acts 
may be enjoined by this court; that the dams and ditches con- 
structed by défendants be abated as a nuisance; and that com- 
plainants be decreed to be the owners of the land described, and 
riparians on said West Fork of the Carson River, and entitled to 
the use of the waters thereof in its natural channels upon their land 
and for household and domestic purposes. 

The défendants deny generally the allégations of the complaint, 
and by way of affirmative défense allège in their answer : That for a 
great many years prior to January 1, 1898, they hâve severally owned 
and been in the possession of certain lands situated on the West 
Fork of the Carson River, aggregating 5,669.15 acres, which they 
hâve used for farming purposes and in pasturing stock thereon ; 
that many of the several tracts of land of the défendants are contig- 
uous to each other, constituting one tract of farming land, and that 
the défendants hâve a common interest in the use of the water 
from said stream, and are and hâve been the successive users of 
said water upon their land; that the water of said stream flows in 
one well-defined natural channel in its passage through the county 
of Alpine, state of California, and through the lands of certain of the 
défendants, and supplies said land with water for stock, domestic, 
irrigation, and mechanical purposes. Eight of the défendants are 
specified as alleged riparians on the said stream, entitled to hâve 
the waters thereof flow in its natural channel through and upon 
their said riparian lands, and to make a reasonable use thereof for 
irrigation, watering stock, and household purposes. It is alleged 
that for over 20 years preceding the commencement of this action 
a reasonable amount of water was continuously used by the de- 
fendants and their grantors and predecessors for the above-named 
purposes. It is further alleged that each and ail of the défendants 
are appropriators of the waters of said stream, and many years be- 
fore the commencement of this action located, claimed, and appro- 
priated the said waters for use upon their respective tracts of land ; 
that for more than five years immediately preceding the commence- 
ment of this action the défendants, their grantors and predecessors 
in interest, hâve openly, notoriously, peaceably, uninterruptedly, 
continuously, and under a daim of right, and adversely to the whole 
world, and in particular to any and ail titles or rights of the com- 
plainants, and with the knowledge and acquiescence of said com- 
plainants and their predecessors, appropriated, taken possession of, 
and used for the purposes mentioned ail of the waters of the said 
West Fork of the Carson River to the extent of 4,726 inches meas- 
140 F.— 2 



18 140 FEDERAL EEPORTBE. 

ured under a 4-inch pressure, and hâve diverted said amount of 
water to their lands through ditches constructed by them. It is 
alleged that the climate where thèse lands is situated is arid, and 
the rainfall insufficient to produce crops, and itis necessary during 
portions of each year, namely, from March to October, to irrigate 
said lands to make them productive; that there is no other source 
from which to procure water for ail said purposes than said stream. 
It is further alleged that prior to the year 1860, and about the year 
1853, before the complainants, or any of them, acquired any interest 
in or right to the waters of said stream, nearly ail of the défend- 
ants, their grantors and predecessors, claimed, appropriated, di- 
verted, and used about ail the water naturally flowing in said 
stream during its ordinary stages, which is the said amount of 4,726 
inches; that said amount is necessary for their use; and that the 
défendants are now the owners, by right of appropriation and use, 
of said amount of water, and they are diverting the same, and 
claim the right to continue to do so, some as riparian proprietors, 
and ail by appropriation, user, and prescription. But they deny 
that any of the dams constructed by them contains manure or other 
matter which would foui or vitiate the waters of said stream. 

In their amended answer the défendants allège that complain- 
ants' cause of action, if any there be, is barred by the provisions of 
sections 318, 319, 322, and 323 of the Code of Civil Procédure of 
California, and by sections 3707 to 3711, inclusive, of the Compiled 
Laws of Nevada, respecting limitations of actions; and, further, 
that the complainants are by their acts, words, and conduct estopped 
in equity and in law from claiming any title, estate, or interest of, 
in, or to the said waters of the West Fork of the Carson River, or 
to the use thereof, prior or paramount to any estate, right, title, 
or interest of the défendants therein, by reason of the acquiescence 
of the complainants in the acts of défendants in diverting the said 
waters, and spending many thousands of dollars in improving their 
said lands, which were dépendent upon the said waters for pro- 
ductiveness. 

The purpose of the suit, as alleged in the bill of complaint, is to 
obtain a decree (1) determining that the complainants, and each of 
them, are the owners of the land described in the bill, and are 
riparians on the West Fork of the Carson River, and entitled to 
hâve and use, and to hâve flow to and upon and through their 
lands, the waters of said river in its natural channels, and are en- 
titled as such riparians to hâve and use the waters of said river for 
the irrigation of their lands, and for watering stock pasturing there- 
on, and for household and domestic purposes; (2) determining th-e 
right of each complainant as against the défendants to a spécifie 
quantity of the waters of the West Fork of the Carson River; 
(3) abating as nuisances certain obstructing dams in said stream 
and ditches conveying water therefrom ; (4) enjoining défendants 
from obstructing, diverting, using, or wasting said waters ; and 
(5) adjudicating to be invalid the claims of the défendants in and 
to said waters as against the complainants. 

It appears from the évidence that 31 of the complainants own 25 
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separate and distinct tracts of land bordering upon and lying con- 
tiguous to said water course in Douglas county, Nev. ; that thèse 
several tracts of riparian lands contain in the aggregate 5,744 acres, 
and extend along the course of the river from the state line down- 
stream a distance of about 9 miles ; that 11 other complainants 
own eight separate and distinct tracts of land not immediately upon 
the water course, but contiguous to the riparian lands of their co- 
complainants ; that thèse latter tracts of nonriparian lands are also 
located in Douglas county, Nev., and contain in the aggregate 2,487 
acres. It further appears from the évidence that 8 of the défendants 
own 8 separate and distinct tracts of land bordering upon and lying 
contiguous to said water course, but above the complainants, on 
the river and in Alpine county, Cal. ; that thèse several tracts of 
riparian lands contain in the aggregate 646 acres, and extend along 
the course of the river above the state line a distance of about 6 
miles ; that 15 other défendants own 14 separate and distinct tracts 
of land in Alpine county. Cal., not immediately contiguous to the 
riparian lands of their codefendants, but in a différent watershed, 
whose waters drain to the southeast through Diamond, Dutch, and 
Long Valleys, in the direction of the East Fork of the Carson 
River ; that both the East and the West Forks of the Carson River 
rise in the high Sierras, and, flowing northward, unité about 1^ 
miles below and north of the most northern and lowest of com- 
plainants' tracts of land; that Diamond Valley is separated from 
the West Fork of the Carson River by a ridge of bowlders, gravel, 
and loam, forming a watershed that diverts the waters of Diamond 
Valley toward Dutch and Long Valleys and the East Fork of the 
Carson River; that thèse latter tracts of nonriparian lands owned 
by the défendants in Diamond and Dutch Valleys contain in the 
aggregate 2,258 acres. It appears further that the lands of the 
complainants, both riparian and nonriparian, are irrigated during 
the dry seasons by water drawn from the West Fork of the Carson 
River by means of ditches ; that thèse ditches number 28 below the 
state line ; that the nonriparian lands of the défendants in Diamond 
and Dutch Valleys, as well as the riparian lands along the course 
of the West Fork, are irrigated during the dry season by water 
drawn from the West Fork by means of ditches; that thèse ditches 
number 2H above the state line. It appears from the évidence that 
the West Fork of the Carson River is a variable, innavigable stream, 
carrying much more water at certain seasons of the year than at 
others, and varying also in différent years, 

A. J. Chalmers, an engineer and surveyor of 30 years' expérience, 
measured the stream on September 19, 1898, at a point above ail the 
ditches except one small ditch having a capacity of 30 inches and a 
flow of 9 inches, and he found that 1,750 inches of water were run- 
ning in the river at that point. L,. H. Taylor, an engineer of large 
expérience, holding the position of résident hydrographer of the 
United States Geological Survey, took measurements of the river 
in 1900 and 1901 at about the same point as Chalmers. His meas- 
urements of the flow, expressed in miners' inches, for mean meas- 
urements, were as follows: October, 1900, 2,200 inches ; November, 
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1900, 2,400 inches; December, 1900, 2,650 inches; January, 1901, 
2,550 inches; February, 1901, 5,500 inches; March, 1901, 8,500 
inches; April, 1901, 11,700 inches; May, 1901, 23,600 inches; June, 

1901, 14,450 inches; July, 1901, 6,800 inches; August, 1901, 3,850 
inches; September, 1901, 2,150 inches; October, 1901, 2,450 inches. 
There are also in the record extracts from an officiai report of the 
Surveyor General of the state of Nevada, concerning the fîow of 
water in this river during the months of April, May, June, July, and 
August, 1890, from which it appears that the lowest vvrater during 
that period was in August, when there was a minimum of 4,500 
inches, and that the highest water was in June, when there was a 
maximum of 64,201 inches. 

It is objected by the défendants that the relief sought by the 
bill, in determining the rights of the complainànts to a spécifie 
quantity of the waters of the West Fork of the Carson River, is be- 
yond the jurisdiction of this court, in that it is asking the court to 
pass upon titles to real property in another state. This question 
was considered by Judge Knowles in the United States Circuit 
Court for the District of Montana in the case of Howell v. Johnson, 
89 Fed. 556, and later in the case of Morris v. Bean (C. C.) 123 Fed. 
618. In each of those cases the complainant waé a citizen of Wyo- 
ming, and the défendants citizens of Montana. The complainant 
owned land in Wyoming, and for the purpose of irrigating the same 
appropriated certain waters of a creek whiclî had its source in 
Montana, flowed for some distance within its boundarieS; and then 
entered the state of Wyoming. The complainant's point of diver- 
sion and ditch conveying the waters were within the state of Wyo- 
ming. Défendants settled along the banks of the creek in Montana, 
above the land of the complainant, and subsequently to the ap- 
propriation by complainant diverted the waters of said creek to 
their own lands, preventing its fîow to the lands of the complain- 
ant. In the suit.brought by complainant in the United States Cir- 
cuit Court to enjoin the défendants from so diverting the waters of 
said creek the question of the jurisdiction of the fédéral court -was 
raised by the défendants. The court held that one who has ac- 
quired a right to the water of a stream fîowing through the public 
lands by prior appropriation, in accordance with the laws of the 
state, is protected in such right by sections 2339 and 2340 of the 
Revised Statutes [page 1437, U. S. Comp. St. 1901], as against 
subséquent appropriators, though the latter withdraw the water 
within the limits of a différent state. This holding was based upon 
the distinction between the control of a state over the waters of 
navigable and innavigable streams within its boundaries. The 
waters in question were a part of an innavigable stream, the title 
to which was never acquired by either state, but remained in the 
fédéral government. As stated by the court: 

"The fédéral government is not restralned In the disposai of Its lands by 
state laws or state Unes. Its laws upon this subject apply to the lands in one 
state as well as another. It has made grants of land exteuding through sev- 
eral states. The state govemments cannot restrict it In the primary disposai 
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of its lands. If it may sell and dispose of Its land as It may deem proper, 
there is no reason vvhy It may not sell as a part thereof an incident thereto, 
such as the use of water flowing over the same." 

It was further urged that, as the cotnplainant had -obtained his 
rights from the state of Wyoming by appropriating the water in ac- 
cordance with its laws, his rights depended upon such laws, and 
were governed thereby. But the court very clearly explained that 
the rights of the complainant did not rest upon the laws of Wyo- 
ming, but upon the laws of Congress ; that the législative enactment 
of Wyoming was only a condition which brought the law of Con- 
gress into force. The court concludes : 

"The idea that there ean arlse any international water-right question In the 
case of the appropriation of the waters of au innavigable stream eannot be 
. maintained. The right to such waters, after the national government bas 
dlsposed of them, must always be a question pertaining to private persons." 

The same question was before the Circuit Court of the United 
States for the District of Colorado in Hoge v. Eaton, 135 Fed. 411. 
The facts in that case are very similar to the facts in the présent 
case. In the opinion of Judge Hallett this question of jurisdiction 
is considered. He says : 

"The Idea of an exclusive right in the people of a state to dlvert Its running 
waters to the injury of riparian owners In another state must be equaliy un- 
tenable. Indeed, the doctrine of riparian ownership and use of running 
water is not subject to political boundaries. Between hostile states the doc- 
trine may not be recognized, but any such répudiation would be simple vis 
major. Between states dwelling in peace and concord, as are the states of 
our Union, the equal right of the inhabltants of each state to the waters of 
intersectlng streams must always be recognized. Water Is essential to human 
life In the same degree as light and air, and no bounds can be set to its use for 
.supplying the natural wants of men, other than the mighty barriers which the 
Creator bas made on the face of the earth." 

This court is in entire accord with the views of thèse two courts 
upon this question. 

The right of ail but 11 of the complainants to the diversion of 
the waters of the West Fork of the Carson River is based upon 
their ownership of the land contiguous to the river and the ap- 
propriation of the water for domestic and irrigation purposes. The 
right of the 11 other complainants to the water of the river used 
by them for like purposes is based upon the law of appropriation 
alone. The law of Nevada authorizing the acquisition oï water 
rights by appropriation has been declared by the Suprême Court 
of that state in a number of décisions. It will only be necessary 
to refer to the following cases for the rule applicable to the présent 
controversy ; 

In Vansickle v. Haines, 7 Nev. 249, the Suprême Court, in 1872, 
held that the common-law doctrine of riparian rights prevailed in 
that state. But in Jones v. Adams, 19 Nev. 78, 6 Pac. 442, 3 Am. 
St. Rep. 788, the same court, in 1885, expressly overruled Vansickle 
v. Haines, holding that the common-law doctrine of riparian rights 
was not suited to the local conditions, and therefore that it did 
not prevail in that state. In Reno Smelting, Mill & Réduction 
Works V. Stevenson, 20 Nev. 269, 21 Pac. 317, 4 L,. R. A. 60, 19 
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Am. St, Rep, 364, decided in 1889, the court reaffirmed Jones v, 
Adams, holding that the doctrine of prior appropriation, and not 
the common-law doctrine of riparian rights, is in force in Nevada. 
In Bliss V. Grayson, 24 Nev. 422, 56 Pac. 231, decided in 1899, the 
court again held that the doctrine of appropriation was the law of 
Nevada. The court said: . 

"The conditions of thls state, the demands and necessitles of agriculture, 
minlng, and mllllng, ànd the prosperity of Its people, has entirely swept away 
this doctrine of riparian rights as unsulted; and thls court, by a line of 
décisions based upon the rçquirements of the state, Its industries and necessi- 
tles, has adopted a rule siiited to those conditions and necessitles. It is now 
the settled doctrine of this state that a person can acquire the right to use the 
water flowing in a stream for the purpose of Irrigation by appropriation, as 
against riparian proprietors or other persons; the priority of rights of va- 
rions claimants to the use thereof to be determined by the priority of tlme In 
maliing the various appropriations." 

As stated by Mr. Long in his work on Irrigation, the law of ap- 
propriation is this: 

"Each approprlator Is entltled to ail the water not already appropriated by 
others, and subject to appropriation, which he has actually diverted from the 
stream and has applied or will apply to bénéficiai use within a reasonable tlme, 
and no more. The extent of hls right is measured by the extent of his lawful 
appropriation." Section 54. 

Under this law the complainants are entitled, by acts of appro- 
priation and long-continued use, to the water actually diverted 
to their lands for the purposes of irrigation by the ditches owned 
and controlled by them, The lands of the défendants are ail located 
in California, and their right to take water from the West Pork of 
the Carsûn River for the benefit of such lands is subject to the law 
of this state. 

In Lux v. Haggin, 69 Cal. 255, 10 Pac. 674, decided in 1886, the 
Suprême Court entered into an elaborate discussion of the respective 
rights of riparian proprietors and appropriators of water to the 
waters of flowing streams. The conclusion reached was that the 
common-law rule of riparian rights, and not that of prior appro- 
priation, was the law of California. It has also been established 
that the right of the riparian proprietor includes the use of water 
for irrigation purposes. In Hargrave v. Cook, 108 Cal. 72, 77, 41 
Pac. 18, 19, 30 L. R. A. 390, the court defined this riparian right as 
follows : 

"The right of a riparian proprietor in or to the waters of a stream flowing 
through or along his land la not the right of ownershlp in or to those waters, 
but is a usufructuary right — a right, amongst others, to make a reasonable use 
of a reasonable quantity for irrigation, returning the surplus to the natural 
channel, that it may flow on in the accustomed mode to lands below. * * * 
His rights are not easements nor appUrtenances to his holding. They are not 
the rights acquired by appropriation or by prescriptive use. They are attached' 
to the soil, and pass with it." 

The same définition is given in Gould v. Eaton, 117 Cal. 539, 
542, 49 Pac. 577, 38 L. R. A. 181. 

In Mining Co. v. Ferris, 2 Sawy. 176, Fed. Cas. No. 14,371, in the 
United States Circuit Court for the District of Nevada, the coa- 
troversy related to an alleged wrongful diversion of the water oi 
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Carson river in Nevada. The décision was rendered in 1872, after 
the décision of the state Suprême Court in Vansickle v. Haines, 7 
Nev. 249, holding that the law of riparian rights prevailed in that 
State. The décision in the fédéral court followed the décision of the 
state Suprême Court as to the character of the water right in that 
state, and expressly declared that the riparian owner was entitled to 
the reasonable use of water for irrigation purposes. The court 
said : 

"Irrigation must be held In thls ellmate to be a proper mode of using water 
■by a riparian proprietor, the lawful extent of ttie use depending upon the 
circumstances of each case. With référence to thèse circumstances, the use 
must be a reasonable use, and the right mnst be exercised so as to do the least 
possible Injury to others. There must be no unreasonable distribution or 
consumption of water." 

In Union Mill & Mining Co. v. Dangberg, 81 Fed. 73, also in the 
Circuit Court of the United States for the District of Nevada, the 
complainant was the owner or part owner of a number of quartz- 
mills situated along and upon the banks of the Carson river. Thèse 
quartzmills were using the water of the river for mill purposes. 
The défendants were farmers living on lands near the river above 
the mills, who had appropriated and were using the water of the 
river for irrigating their land and other domestic purposes. The 
case involved varions conflicting claims between the riparian own- 
€rs under the early law of the state as declared by the Suprême 
Court in Vansickle v. Haines, supra, as against the appropriators 
of water under the later law as declared by the same court in Jones 
V. Adams, supra. Judge Hawley, who was a justice of the Suprême 
Court of the state, and wrote the latter décision, had become United 
States District Judge for the District of Nevada, and heard the 
case of the Union Mill &: Mining Co. v. Dangberg in the United 
States Circuit Court. In his décision in the latter case he reviews 
the subject of water rights, and discusses their scope and purpose 
with great care and ability; and upon many questions in the prés- 
ent case his opinion will be accepted as authority of conclusive 
weight. In the course of this opinion Judge Hawley says : 

"tjnder the law of riparian proprietorship, an upper riparian proprietor is 
entitled to make a reasonable use of a portion of the water of a river to irri- 
gate his riparian land, but he does not hâve any right to take the water away 
from the river to irrigate other lands that are not riparian. Kin. Irr. § 284; 
«ould V. Stafford, 77 Cal. 66, 18 Pac. 879." 

And further : 

"The right to water acquired by prior appropriation Is not dépendent upon 
the place where the water is used. A party having obtalned the prior right 
to the use of a given quantlty of water is not restricted in such right to the 
use or place to which it was first applied. It is well settled that a person en- 
titled to a given quantlty of the water of a stream may take the same at any 
point ou the stream, and may change the point of diversion at pleasure, and 
may also change the character of its use, if the rights of others be not af- 
fected thereby. Hobart v. Wicks, 15 Nev. 418; Kidd v. I.alrd, 15 Cal. 162, 
180, 76 Am. Dec. 472 ; Davis v. Gale, 32 Cal. 26, 91 Am. Dec. 554 ; Junkans 
v. Bergiu, 67 Cal. 267, 7 Pac. 684 ; RamelU v. Irish, 96 Cal. 214, 31 Pac. 41 ; 
Ooffln V. Ditch Co., 6 Colo. 444;. Sieber v. Frink, 7 Colo. 148, 2 Pac. 001; Stricli- 
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1er V. City of Colorado Sprlngs, 16 Colo. 62, 68, 26 Pac. 313 ; Woolman v. Gar- 
ringer, 1 Mont. 535 ; Kin. Irr. §§ 233, 248 ; Blaek's Pom. Water Rlghts, § 69 ; 
Gouia, Waters, § 237." 

It follows from thèse authorities and others that might be cited 
that whether the water is taken from the stream in California by 
the riparian owner for the purpose of irrigation, or is taken from the 
stream in Nevada by the appropriator for the same purpose, the 
right is equally sanctioned by law, and is subject to the same lim- 
itations ; that is to say, the right to use the water from the stream 
for irrigation purposes in either state under either right must be a 
reasonable use, to be determined by the circumstances of each case, 
and with due regard to the rights of others having the same béné- 
ficiai use in the water of the stream. To quote again from the opin- 
ion of Judge Hawley: 

"The question must be determined In each case wlth référence to the size 
of the river, the velocity of the water, the character of the soil, the number of 
proprietors, the amount o£ water needed to irrigate the lands per acre, and a 
variety of other circumstances and conditions siu-rounding each partieular 
case ; the true test in ail cases being whether the use is of such character as 
to materially affect the equally bénéficiai use of the water of the stream by 
the other proprietors." 

The next question to be considered is that of priority of rights as 
between the parties to the action. Voluminous testimony bas been 
introduced with regard to the settlement of this country along the 
West Fork of the Carson River, the manner of acquiring title to the 
land, and the initial and progressive steps taken in the appropriation 
and use of water for irrigation and other purposes. It appears 
that some of the lands along the banks of this stream were settled 
by emigrants and Mormons as early as 1852. The land was fertile, 
and farm produce could be raised in sufficient quantity during the 
season of moisture to supply the needs of the little community 
and the passing emigrants, without resort to artificial means of ob- 
taining crops. The discovery of the Comstock Iode in 1859 pro- 
duced an immédiate demand for a greater supply of hay and ail 
farm produce, and efforts were at once made in the surrounding 
country to obtain a greater acreage under cultivation. The lands 
near the river were overflowed every spring, leaving them in suitable 
condition for cultivation during the summer; but water was re- 
quired for the lands of higher élévation, and so cuts were made in 
the banks of the river, and dams built at appropriate locations, 
the water being gradually conducted through ditches to lands at 
greater distance, until after a few years ail the sagebrush land of 
the valleys, which at one time had been considered valueless, was 
under irrigation, and returning valuable crops. The settlement on 
the lands along the lower portion of the stream, in Douglas county, 
Nev., preceded the settlement on the lands higher up, in Alpine 
nounty. Cal. There is therefore a presumption of prior right in 
the appropriation of water for such settlements in Nevada. But, 
•in the view I take of this case, the question of priority in the rights 
acquired by the original settlements along the river is not of great 
importance. It sufïiciently appears from the évidence that the 
complainants hâve acquired rights under the law to the water 
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Tunning in their ditches; that their rights extend back to a very 
early day, and in some instances for more than 40 years. The 
défendants hâve also acquired rights in this stream which they 
hâve enjoyed for many years. Some of the défendants hâve con- 
nected themselves in interest with riparian possessions as old as 
some of the riparian and appropriation rights of the complainants. 
Others of the défendants hâve appropriated the water of the stream 
for the purpose of irrigating lands not riparian in character. Thèse 
appropriations in Cahfornia were, of course, without authority of 
law, except as they may hâve been confirmed by the act of Con- 
gress of July 26, 1866, c. 262 (14 Stat. 251). But we need not enter 
into the considération of that question. It is enough that, as against 
the complainants' claims of priority in settlement and construction 
of ditches, there has been some appropriation of the water of the 
river by the défendants for a period of time greater than the stat- 
ute of limitations. The évidence establishes the fact that some of 
thèse nonriparian ditches hâve been in existence for more than 40 
years, but it does not appear that their diversion of the water of 
the river has always been injurious to the rights of the complainants 
during that period. The évidence is to the efifect that whenever the 
running of the water in thèse ditches deprived the complainants of 
the water to their injury they proceeded to open up the dams 
in the river that diverted the water into the défendants' ditches, and to 
turn the water back into the river, where it flowed down the 
channel until it reached the complainants' ditches. It is therefore 
not a sufRcient défense to show that thèse ditches were in existence 
and carrying some water for the period of the statute of limitations. 
To establish such a défense to this action, it must appear that the 
complainants hâve acquiesced in défendants' diversion of the water 
into their ditches to the damage of the complainants for the con- 
tinuous period of the statute of limitations. 

The défendants' use of the water of the river was not adverse 
until it became injurious to the complainants and amounted to an 
actionable invasion of their rights. Union Mill & Mining Co. v. 
Ferris, 2 Sawy. 187, Fed. Cas. No. 14,371. It was not until 1898 
that défendants' adverse use of the water to the injury of the com- 
plainants was not resisted and interrupted by physical force. The 
complainants then determined to appeal to the courts for relief, 
and this action was commenced in 1899. The défense of the statute 
of limitations cannot, therefore, be sustained, and with it must fall 
the plea of an équitable estoppel and title by prescription, so far as 
thèse défenses relate to the use of the water of the river to the 
injury of the complainants. This same question was before Judge 
Hawley in the case of Union Mill & Mining Co. v. Dangberg, and 
this is what he had to say : 

"An adverse use of water for the statutory period must be open, notorlous, 
peaceable, continuous, and under claim or color of right; for, if any act is donc 
by other parties claiming the water that opérâtes as an interruption, how- 
ever slight, it prevents the acquisition of any adverse right. Mining Co. v. 
Dangberg, 2 Sawy. 450, Fed. Ca.s. No. 14,370; the Mining Débris Case (C. C.) 
9 Sawy. 441, 513, 18 Fed. 753; Winter v. Win ter, 8 Nev. 129, 135; Huston v. 
Bybee, 17 Or. 140, 20 Pac. 51, 2 L. R. A. 568 ; San José v. Trimble, 41 Cal. 536, 
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542; Lovell v. Frost, 44 Cal. 471; Hayes v. Martin, 45 Cal. 559; Cave v.. 
Orafts, 53 Cal. 135, 138; Bail v. Kehl, 95 Cal. 606, 30 Pac. 780. The burden 
o£ proving an adverse uninterrupted use of water, with tlie knowledge and ac- 
quiescence of the party having a prior rlght, is cast on the party elaiming it. 
American Ce. v. Bradford, 27 Cal. 860; Gonld, Waters, § 341, and authorities 
there cited. Any person may obtain exclusive rights to water flowing in a 
streami or river by grant or prescription as against either riparian owners on 
the stream or the prior appropriation of the water by other parties. But the 
rlght aequired by prescription is only commensurate with the right enjoyed. 
The extent of the enjoyment measures the rlght. A mère scrambling posses- 
sion of the water, or the obtaining of it by force or fraud, gives no prescriptive 
rlght ; nor can this right be aequired if, during the time in which such rlght 
is claimed to hâve accrued, there bas been an abundant supply of water in the 
stream pr river for ail other ciaimants. In order to enable respoudents to 
maintain a prescriptive right to the flowing water in thé Carson river as 
against complainant, there must hâve, been an uninterrupted enjoyment by 
them, under claim of right, for the p'erlod of flve years. There must hâve 
been an actual occupation by the diversion and use of the water, to the knowl- 
edge and acquiescence of the complainant, such as to occasion damage and give 
it a right of action. There must hâve been such a use of the water, and such 
damage, as would raise à presumption that complainant would not bave sub- 
mitted to it Tinless the respondents had aequired the right to so use it. Dick 
v. Bird, 14 Nev. 161 ; Dick v. Caldwell, Id. 167 ; Boynton v. Longley, 19 Nev. 
09, 76, 6 Pac. 437, 3 Am. St. Rep. 781 ; Water Co. v. Crary, 25 Cal. 504, 85 Am> 
Dec. 145; Grlgsby v. Water works Co., 40 Cal. 396, 406; Anaheim Water Co. 
V. Semi-Tropic Water Co., 64 Cal. 185, 30 Pac. 623 ; Watet Co. v. Hancock, 85 
Cal. 219, 24 Pac. 645 ; Ditch Co. v. Heilbron, 86 Cal. 1, 12, 26 Pac. 523 ; Black's 
Pom. Water Rights, § 132 ; Kin. Irr. §§ 293, 294, 297." 

This view of the question of priority leaves open for considéra- 
tion the question whethèr the défendants hâve diverted an excessive 
quantity of water through their ditches for the irrigation of their 
lands, and whether the ditches themselves hâve been so defective 
in construction and opération as to be wasteful in the use of water. 
No bettet discussion of this question can be found than that con- 
tained in the opinion of Judge Hawley in the case bf Union Mill & 
Mining Co. v. Dangberg, supra, and what he says there is peculiarly 
applicable to the facts in the présent cas^e : 

"The thought is hère suggested from the reading of the testlmony in the 
record upon thèse points, that if a System of economy in the use of the water 
had been adopted, and more care taken that no water should hâve been allowed 
to run to waste, the occasion for the présent litigatlon would probably hâve 
never arisen. The time is near at haud when greater attention must be given 
to thèse matters, and greater care and caution be exereised, to prevent parties 
from loss and damage w;Mch are or may be occasioned to other parties having 
equal rights to the watérS of the river. An excessive diversion of water for 
any purpose cannot be regarded as a diversion to a bénéficiai use. Water in 
this State is too scarce, needf ul, and preclous for irrigation and other purposes 
to admit of waste. No person, whether an appropriator or riparian proprletor, 
should be allowed to 'be extravagantly prodlgal in deallng with this peculiar 
bounty of nature.' Combs v. Ditch Co., 17 Colo. 146, 154, 28 Pac. 966, 968, 31 
Am. St. Rep. 275. The maxim of the law which he is bound to respect while 
availing himself of bis rlght is, 'Sic utere tuo ut allenum non Isedas.' Tyler 
V. Wilkinson, 4 Mason, 397, Fed. Cas. No. 14,312 ; Ferréa v. Knipe, 28 Cal. 
340, 344, 87 Am. Dec. 128 ; Gibson v. Puehta, 33 Cal. 310 ; Shotwell v. Dodge, 8 
Wash. 337, 341, 36 Pac. 254. ^ Every year the area of land for which water is 
needed is Increasing, and the supply is constantly diminishing. The follow- 
ing quota tlon from Kinney oh Irrigation (section 30) is dlrectly applicable to 
the facts of this case: 'It hàS been the policy of législatures and courts, as 
far as possible^ to suppréss ail wasfefulness or wasteful methods in the use of 
wàters. In thé early days a prior appropriation was esteemed to eover ail 
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water In slght, whether It was needed or not. But the principle of bénéficiai 
use, as the population increased, soon put an end to that conception. More 
strlngent régulations may still be made in places, whlch will beneflt not 
only tliose wlio hâve at présent water rights in a certain stream, but also those 
desiring to divert water from the same. There are many appropriators who 
still demand the amount of water claimed by them at flrst, although that 
amount is many times more than Is actually needed by them for the pur- 
pose to whlch they apply it. Having no knowledge whatever of the proper use 
of water as an aid to agriculture when they first made the appropriation, and 
there being at that time an entlre absence of any written authority on the 
subject from whieh they could learn, and water then belng plentiful, it fol- 
lowed, as a matter of course, that settlers adopted very wasteful methods in 
the use of it. Many of them still keep up those methods. notwithstanding 
the fact, demonstrated by practical expérience, that by so doing they are rais- 
ing smaller and poorer crops than they could ralse by using the water more 
sparingly. In many places it bas been shown that from a given stream flve or 
six times as much land could be irrlgated as had been thought possible in early 
days. But, even wlth the présent varions enactments for the prévention of 
thèse wasteful methods, the natural flow of streams is becoming daily more 
and more inadéquate to meet the demand ; and finally it has become apparent 
that, if the progress of the irrigation development is not to be seriously check- 
ed, more stringent measures will hâve to be enacted, or other sources of supply 
must be sought' See, also, sections 165, IGG ; Black's Pom. Water Rights, § 
142; Peregoy v. McKissick, 79 Cal. 572, 21 Pac. 907; Barrows v. Fox, 98 Cal. 
63, 32 Pac. 811." 

The évidence concerning the capacity, flow of water, and the 
extravagant and wasteful character of the défendants' ditches is 
confiicting. The testimony of the complainants shows that a num- 
ber of défendants' ditches are large in capacity, diverting much 
more water than is necessary to properly irrigate their lands ; 
that thèse ditches are so constructed as to be extravagant and waste- 
ful in the use of water, and that in some instances the ditches hâve 
been constructed on improper grades, and are run through sandy 
and other porous soils, where the loss of water by percolation and 
seepage is so great that they deliver to the land to be irrigated 
only about one-half to three-fourths of the water taken from the 
river, the remainder running to waste without benefit to any one. 
It appears without contradiction that the ditches used to irrigate 
défendants' nonriparian lands do not return the surplus water to 
the river. The évidence also shows that in some of the dams con- 
structed in the river by the défendants to raise the water so as to 
turn it into the ditches manure has been used as a material, among 
others, for the constructing of the dams, and that this manure has 
fouled the water flowing down the river. The évidence on the part 
of the défendants is in conflict with this évidence, except that I 
hâve found no évidence that the surplus water of the nonriparian 
ditches is returned to the river from which it is taken. It would 
be impossible, in an opinion of any reasonable length, to review this 
confiicting testimony in détail, and it will not be attempted. There 
are, however, a few controlling facts satisfactorily established that, 
in my opinion, will enable the court to enter a decree based upon 
the real issues in the case, and to those I will briefly refer. 

When the water in the river during the dry season has not been 
sufficient to irrigate the lands of both the complainants and the de- 
fendants, the latter hâve endeavored to appropriate it ail by closing 
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up theîr dams and turning the water into their ditches. Thèse acts 
of the défendants appear tô hâve been resisted by the complainants 
from time to time until the year 1898. This résistance consisted in 
opening the dams by force and keeping the water in the river, the 
défendants submitting to such proceedings, or at least taking no 
action in opposition thereto. It was only when there was sufîfîcient 
water in the river for ail that complainants acquiesced in the use 
of the water by défendants as they saw fit, and it was then that the 
défendants turned the water upon nonriparian lands without pro- 
test. When such use of water injured the complainants, they took 
the steps indicated to remedy the injury, until the year 1898, when 
it appears that they determined to appeal to the courts for relief. 
In September of that year the water of the river was measured 
above ail the ditches but one small one, in which only 9 inches of 
water was running, and the river was found to hâve 1,750 miner's 
inches. At that time there was .water flowing in ail but one or two of 
the défendants' ditches, and rione in the complainants' ditches; in 
fact, the channel of the river below the state line was dry. In other 
words, in September, 1898, the défendants appropriated ail the 
water in the river, and allowed none to flow down to the com- 
plainants, and the resuit was a serions injury to complainants' 
crops along the riVer. 

The défendants hâve not established their right to ail the water 
in the river, regardless of the rights of the complainants ; but, 
on the contrary, I think the complainants hâve established their 
right to hâve the défendants restricted to a reasonable and econom- 
ical use of the water, whether taken as riparian owners, or appro- 
priators for nonriparian lands. Thé évidence as to the amount of 
water required by the défendants for irrigation purposes does not 
appear to be seriously conflicting. Taylor, an expert witness upon 
the subject of irrigation, and familiar with défendants' lands, was 
called by the complainants. He testified that with moderate econ- 
omy in the application of the water a half an inch of water to an 
acre of land, measured at the land, and not at the point of diversion, 
would be sufïîcierit to irrigate défendants' lands. Wrinkle, an ex- 
pert witness on the same subject, and also familiar with défend- 
ants' lands, was called by the défendants. He testified that one inch 
of water to an acre of land was sufïîcient to irrigate défendants' 
lands. He also testified that this amount of water, if it did not 
sink into the ground, vvould cover an acre of ground 8 feet deep 
with water, and be the équivalent of 96 inches of rainfall. It is 
évident that if this witness, in estimating that an inch of water 
would be sufhcient to irrigate défendants' lands, meant to be un- 
derstood that such an amount was required for that purpose, he 
made an allowance for the loss by seepage and wastage that the 
évidence shows défendants' ditches sustain in carrying the water 
from the river to their lands. The évidence shows that the riparian 
défendants irrigate 646;02 acres bf land, and for that purpose claim 
the right to use water from the West Fork of the Carson River 
to the amount of 1,965.35 inches, or a little over 3 inches to the 
acre; that the nonriparian défendants irrigate 2,257.99 acres; that 
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they hâve other sources of water than the West Fork of the Carson 
River, but from this latter stream they claim the right to use 2,579 
inches of water, or 1.14 inches to the acre, exclusive of other sources. 
It needs no argument to show that this claim is excessive, and 
should not be allowed as against the rights of complainants situated 
lower down the river. The law would not justify a decree giving 
ail the water of the West Fork of the Carson River to the complain- 
ants without any diminution on the part of the défendants above 
for irrigation and domestic purposes, nor will the law justify a 
decree giving to the défendants ail the water of the stream for like 
purposes to the exclusion of the complainants below. The right of 
each is to hâve a reasonable apportionment of the water of the 
stream during the season of the year when it is scarce. But to 
divide the water se as to allow a certain number of inches to the 
complainants and a certain number of inches to the défendants 
is plainly impracticable. The only method that appears to provide 
a just and équitable division is some fair and appropriate division 
in time by which the complainants and défendants shall hâve the use 
of the water alternately during the dry season. I shall therefore 
direct that a decree be entered restraining the defndants from di- 
verting the waters of the West Fork of the Carson River in excess 
of five days in every ten days during the months of June, July, Au- 
gust, September, and October in each year, and that the défendants 
be restrained at ail times froni placing manure or other polluting 
substance in the dams. The decree will also restrict défendants, 
whether riparian or nonriparian owners, on and after June 1, 1906, 
from using water from the river where no provision is made for 
returning the suplus water to the river. The parties to the action 
to pay their own costa. 
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In re HARTSELL & SON. 

(District Court, N. D. Alabama, N. D. Aùgust 7, 1905.) < 

Bankeuptcy— ExkMpt Pbopeett— Power of Cotikt to Impound. 

. A court of bankrùptcy bas no autborlty to hold In custody the exempt 
property of a bankrupt to await the détermination of an action in tort 
against him in a state court at the instance of the plaintifC in such action, 
nor will it withhold a discharge because of the pendency of such action, 
since the discharge would not be a bar to a f ecovery therein. 

In Bankruptcy. On review of décision of référée. 

In the matter of the banlcruptcy of J. C. Hartsell & Son as a flrm and as 
Indlviduals, D. E. Martin, who brought suit in the state court, previous to the 
adjudication in banliruptcy, against the bankrupts individually, to recoTer 
damages for the conversion of a promissory note, pétitioned the référée to 
maké an order that the exempt Personal property of the bankrupts be held In 
the custody of the court, and that their discharge be wîthhèld until the déter- 
mination of this suit. The référée declined to make either order, and denied 
the prayer pf the pétition. The petltioner geeks a review of his action. 

Kylé & Brown, for petitiorier. 

C. L. Price and Dan Greene, opposed. 

JONES, District Judge. Thç reason of the ruie in Lockwood's 
Gase, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061, requiring the 
court to withhold the discharge of a bankrupt, who would other- 
wise:be entitled to it, pending a suit against him on a written obli- 
gation for the payment of money, which containsa: waiver of ex- 
•emptions of personal property, lias no application whatever to 
this casé. We hâve hère no suit to enforce any contract as to 
which there is a waiver of exemptions of personal property. On 
the contrary, the suit is in tort for the conversion of a note which 
contained a waiver of exemptions. The waiver in the note related 
to the contract embodied therein, and that contract is not sought 
to be enforced by this suit. The reason of the rule in Lockwood's 
Case, withholding the discharge of the bankrupt, where he has 
given a note or obligation for the payment of money which con- 
tains a waiver of exemptions of personal property, until the plain- 
tifif can hâve a reasonable time in which to reduce the debt to judg- 
ment, is that the discharge, pending suit, would be a bar to a 
judgment, and thus defeat ail means of making the waiver of ex- 
emptions effective. The debt hère is unliquidated, and the action 
is in tort. It has been uniformly ruled of late that the court of 
bankruptcy has nothing to do with exempt property except to ascer- 
tain whether it be exempt, and then to set it aside. It has no 
authority to enforce even an admitted lien upon the exempt prop- 
erty. Setting aside the property as exempt does not affect the 
rights of the lienholder, nor does it in any wise prevent a creditor, 
whose claim is not avoided by the discharge in bankruptcy, from 
proceeding against the property in the hands of the bankrupt, just 
as though he had not been adjudged a bankrupt. The décision in 
Re Garden (D. C.) 93 Fed. 423, cited by petitioner, was overruled 
by this court in Re Moore (D. C.) 112 Fed. 289. Granting the 
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prayer of petitioner would be, in effect, the issue of an attachment 
by this court against the exempt property of the bankrupt at the 
instance of a créditer, without any bond; to which security the 
bankrupt would be entitled if the property were sought to be at- 
tached in an orderly way by proceedings in the state court. The 
conversion of the alleged note which is the foundation of the peti- 
tioner's rights is denied. This court has no means of knowing 
whether there will ever be a judgment in the suit. Under such 
circumstances, to withhold the discharge and impound the prop- 
erty in the custody of the court would be manifestly improper. 
The rulings of the référée are in ail things confirnied, and the 
pétition for review dismissed. 
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(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3,89t). 

CtTSTOMS DtrriES—CLASSrPICATION— SESAME OlL. 

The provision for sésame oll in paragraph 626, § 2, Pree List, Taritt 
Act July 24, 1897, c. 11, 30 Stat. 199 fU. S. Comp. St. 1901, p. 1GS5], held 
to Include ground sésame seed in the form of pulp, from which the oil 
has not been removed, the article being known commereially as sésame 
oil. It is immaterial that there is another and more reflued product 
known and dealt in under the same name. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision of the Board of General Appraisers, G. A. 5,919, 
T. D. 26,031, related to an importation at the port of New York 
by F. Zaloom & Sons, and afifirmed the assessment of duty thereon 
by the collector of customs at the port of New York. The char- 
acter of the merchandise and the nature of the controversy appear 
from the opinion of the board, which reads as follows : 

WAITE, General Appraiser. The question in this case arises over what is 
clalmed by the importer to be sésame oil. which Tariflf Act .luly 24, 1897, c. 
11, provides shall be free, in paragraph 626, § 2, Free List, .30 Stat. 199 [U. S. 
Comp. St. 1901, p. 1685], which reads in part, "Olls: Almond, amber, * « » 
sésame or sesamum seed or bean," etc. The collector assessed the article 
for duty as an unenumerated manufactured article under section 6 of the act, 
30 Stat. 205 [U. S. Comp. St. 1901. p. 1693]. The commodity in question, 
which Is sometimes ealled sésame pulp, is shown by the sample and testimony 
to be ground sésame seed, together with the oil, which is a natural extract 
therefrom. The testimony of the witnesses for the importers clearly shows 
that it has been imported by them as sésame oll for the Assyrian trade In 
this country. Testimony In behalf of the government, however, shows that 
there is a refined sésame oil, which is the same as this, with the exception 
that the ground seed or pulp has been removed. It is clear from the évidence 
that the commodity involved in this case was known among Assyrians at the 
time of the passage of the act as sésame oil, but its consumption and dealings 
In it were apparently confined to that class of people. It is used principally 
as a food product, and, while It might be termed sésame oil were it the only 
form in which sésame oil was imported, stili we are of the opinion that, in 
View of the fact, as established by the évidence, that the refined product is 
of more gênerai use, is the only sésame oil known to the trade generally In 



32 140 FEDERAL EBPOETBE. 

this country, and unquestlonably Is a sésame oll as the term "oil" may be 
applled in Its broadest significance, it Is the product intended to be covered 
by the statute. The commercial désignation whlch will control In the classifi- 
cation of the imported merchandise must be "the resuit of establlshed usage 
In commerce and trade, and such usage • • • must be deflnlte, uniform, 
and gênerai, and not partial, local, or Personal." Maddocfe v. Magone, 152 U. 
S. 368, S71, 14 Sup. Ct. 588, 88 L. Ëd. 482. Proof that the article imported is 
known and dealt in as sésame oil among a comparatlvely small class of for- 
eigners llving In this country does not satisfy the requlrements of this rule. 
Sésame pulp bas been the subject or two previous décisions by the board, in 
both of which it bas been held not to be free of duty under paragraph 626. 
In re Emanuel, G. A. 4,748. T. D. 22,435 ; In re Sahadl, Abstract 1,946, T. D. 
25,411. The testimony in G. A. 4,748 Is made part of the record in this case 
upon motion of the government counsel. For the reasons stated, the protest 
ïs overruled. and the collector's décision afflrmed. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
the importers. 

Henry A. Wise, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The évidence hereîn abundantly 
cstablishes that the merchandise in question is commercially known 
among dealers and consumers as sésame oil, and that it is sésame 
oil in fact. It is therefore immaterial that there is another and 
more refined product, which is known and dealt in under the same 
name. 

The décision of the Board of General Appraisers is reversed. 
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KILLEBN V. BUFFALO FURNACE 00. et al 

(Circuit Court, W. D. New York. August 15, 1905.) 

1. Patents— Infeingement—Casting Appaeatus. 

The Killeen patent. No. 608,143, for castlag apparatus for blast furnaces, 
consisting of a métal skimmer trough having a skimming barrier and 
a dam below, and as an essential feature a drain opening in the side 
of the trough above the dam, was not anticipated, and, while of narrow 
Rcope, in view of the undoubted utility and the immédiate and wide 
adoption of the apparatus by those skllled in the art, must be conceded 
novelty and patentable invention. Also keld infringed by the device of 
the Bachman patent, No. 636,885. 

2. Same— Peiobity of Invention. 

The gênerai cule is that he who first reduces an invention to practice Is 
ordinarily held to be the Inventor as against another who claims to bave 
previously conceived the idea which led to the invention, but made no 
praetlcal application of it. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dlg. Patents, §§ 116, 
117.] 

In Equity. On final hearing. 

John R. Bennett and James K. Bakewell, for complainant. 
Roberts, Becker, Messer & Groat (Tracy C. Becker, of counsel), 
for défendants. 

HAZEL, District Judge. This action is brought for infringe- 
ment of letters patent No. '608,143, issued to the complainant, 
Michael Killeen, on July 26, 1898, for improvement in blast-furnace 
casting apparatus. The inventor states in his spécification : 

"My invention relates to the casting of métal from a blast-furnace into 
pigs or ladles, and is designed to largely do away with the expense, diflElcuI- 
ties, and dangers connected with this opération. Heretofore in this casting 
opération métal flowed from the furnace into a short métal trough, at the end 
of which was loeated a trough of sand provided with a skimmer and dam to 
raise the level of the métal above the lower end of the skimmer, the runners 
extending from this skimmer-trough being made of sand molded into form by 
the workmen." 

The claims, ail of which are involved, read as follows: 

"(1) A blast-furnace skimmer-trough having a skimming-barrier, and a dam 
below the barrier and projecting upwardly above that portion of the trough- 
bottom which is beneath the barrier, sald trough having above the dam, a 
draining-openlng for the métal backed up by the dam. 

"(2) A métal skimming-trough having a skimming-barrier, and a dam below 
the barrier, said trough having a draining-opening in its side at a point be- 
tween the dam and the barrier. 

"(3) The combination with a blast-furnace, of a métal skimmer-trough lead- 
ing therefrom, said trough being provided with a skimming-barrier, said bar- 
rier with a dam below the same and extending up above the gênerai level of 
the trough-bottom, and arrangea to baek up the métal in the skimmer-trough 
and said trough having a draining-openlng for the métal at a point above the 
dam." 

Claims 1 and 3 broadly cover the combination of an iron skim- 
mer-trough, skimming-barrier, dam below the barrier, and the 
drain opening above the dam. Claim 2 is specifically for the drain 
opening in the side of the trough. The défendants deny infringe- 
140 F.— 3 
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ment, and aver anticipation and prior use. The invention is simple, 
and apparently, was granted by the Ratçnt Office to protect the 
feature which describes a drain opening above the danj in the side 
of the trough, as the mère substitution of à runway constructed of 
métal for one of sand was thought not to involve patentability. 
The proofs shdw that in the process of reducing iron ôf e to a metal- 
lic State a large quantity of molten slag or cinder is produced, which 
floats on top of the iron, and formerly was drawn ofï at the side 
of the furnace through a slag notch located at a higher level than the 
tap holé of the furnace. This arrangement was not satisfactory, 
owing to the imperfect séparation of the slag and iron. Later the 
arrangement for drawing off iron and slag was altered. Prior to 
the invention in suit, which was applied for on October 18, 1897, 
as the cast of iron flowed f rom the furnace it passed through a 
runner specially constructed of sand by the workmen. The slag 
flpating on top of the iron was removed by means of an iron gâte 
or skimming-barrier driven in the sides of the sand runway, and 
arranged tohold back the slag while the métal flowed unimpeded un- 
derneath the skimming-barrier. A dam was constructed in the 
runway just below the skiraiping-barrier to keep the molten mass of 
iron at.sufficient height and enable the skimming-barrier to func- 
tionally operate. It was customary to depress or remove a portion 
of the top of one side of the runway about 20 inches just above 
the barrier device toward the furnace to enable the slag from 
the pool of molten iron formed by the dam to .flow through such 
dépression to the slag-bed or slag-ladle, so called. When the cast 
was corapleted — that is, when the blast was taken off the furnace — 
thetemporary dam was removed, in order to draw off the pool of 
iron backed up by the dam, and the molten iron flowed onward 
to the pig-bed, while the slag remaining in the runner was drawn 
off by tearing âway the side of the runway and its flow diverted 
in another direction. This method for removing the slag and drain- 
ing the métal to the molds was wholly objectionable owing to the 
fréquent formation of what is technically known as "boils," caused 
by moisture in the sand or clay. The ebuUition in the molten mass, 
according to the expert -yvitnesses for both parties, seriously inter- 
f ered with the progress of the work, was exceedingly harmful to the 
product, and endangered the workmen. The invention in suit is 
claimed to hâve entirely eliminated the formation of boils and 
other irnperfections in the casting apparatus, and to hav^ largely de- 
creased the expense and labor in blast furnaces. The spécification 
States: 

"Ip order to overcome thèse difficulties, I proylde a permanent rnetal skim- 
ming-trough, havlng a skimming-barrier and a dam below, the barrier and 
proje<;tii>g above the trouglirbottom, the trough having a draln^opening above 
the dam to tap oH the métal baeked up by this dam. I also preferably use a 
metal-trough System leading to the ladles or molds, though this is not essen- 
tial."'-; ' ■■ ■ ""■ : ■' '• 

The évidence justifies the çlaim that boils in thé molten mass 
hâve beeneradicated, and the expense of labor appreçiably reduçed, 
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In thèse circumstances, assuming the patent not anticipated, its 
utility cannot be successfuUy controverted. In patents of this char- 
acter, wh ère the field of invention is necessarily circumscribed, 
slight différences are important, and hâve often brought complète 
success where absolute failure prevailed. Highly bénéficiai results 
hâve frequently been attained by a few minor altérations which are 
not only substantial betterments in the prior art, but achieve ab- 
solute practicability and overcome a state of comparative inopera- 
tiveness. Such, apparently, was the situation hère, although the 
Patent Office granted the patent with évident reluctance. Despite 
persistant urging of the allowance of the original claims, the ap- 
plication of Killeen was repeatedly rejected on the ground that such 
claims lacked novelty in view of the prior art. An appeal to the 
examiners in chief resulted in narrowing the claims to a draining- 
opening in a métal trough, although the examiners expressed doubt 
as to the validity of the patent, and as to whether the draining- 
opening mentioned in the claims was not within the knowledge of 
the skilled in the art. Thèse doubts, however, do not seem to hâve 
been fully justified in view of the évidence showing the failure of 
the prior art to eradicate the evils of boils in the molten iron and 
the omission of the skilled workman to perceive the absolute neces- 
sity of supplying the means of draining, which probably would 
hâve made the prior art successful. The achievement of Killeen 
perhaps cannot be regarded as disclosing great ingenuity, yet he un- 
doubtedly reduced to practice a conception which materially ad- 
vanced the art. Beyond dispute his invention resulted in substan- 
tial benefit to those engaged in conducting industries of the char- 
acter to which the device specially pertains. That a métal skimmer- 
trough, having a skimming-barrier and dam below the barrier, 
combined with a drain opening above the dam, would create a prac- 
tical casting apparatus, and overcome the long existing difficulties 
and imperfections in the sand runner System, evidently did not occur 
to the skilled workman, or any one engaged in the business of métal 
casting. As was said in Hobbs v. Beach, 180 U. S., at page 392, 
21 Sup. Ct, at page 413, 45 L. Ed. 586 : 

"This very fact Is évidence that the man who discovered the possibility of 
their adaptation to this new use was gifted with the prescience of an inventer. 
While noue of the éléments of the Beach patent — taken separately, or perhaps 
even in a somewhat similar combination — was new, their adaptation to this 
new use, and the miuor changes required for that purpose, resulted in the 
establishment of practically a new industry, and was a decided step in ad- 
vance of any that had theretofore been made." 

Moreover, in considering thè question of novelty, the évidence 
that the Killeen device went into immédiate and extensive use 
in furnace plants throughout the United States has material weight. 
The gênerai approval by the skilled in the art, according to the 
settled rule, even though the novelty of the invention is in doubt, 
présents cogent and persuasive reasons for holding that the claims 
in question involved patentable merit. Magowan v. Belting Co., 
141 U. S. 332, 12 Sup. Ct. 71, 35 L. Ed. 781; Raymond v. Keystone 
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Lantern Co. (C. C.) 132 Fed. 34; Kinloch Tel. Co. v. Western 
Electric Co., 113 Fed. 659, 51 C. C. A. 362; Hobbs v. Beach, supra. 

The Killeen patent was net anticipated. The patent to Hart- 
man dated June 27, 1893, No. 500,386, upon which reliance is placed 
by défendant, has never been put into practical use. According to 
the expert witnesses for complainant, the Hartman apparatus is 
wholly impracticable, and its inefficiency is explained by reason of 
the inventor's omission to provide means for draining the pool in 
front of the dam. This is the important élément in complainant's 
patent, the iron trough and skimming-barrier being familiar to the 
art. The inventor, Hartman, witness for défendant, has not afifirmed 
the practical operativeness of his device, and he admits that it has 
never been used. He explains that his application was divided by 
the Patent Office, and that the feature relating to the skimming-bar- 
rier was omitted. This explanation is too indefinite for considéra- 
tion upon the question of anticipation. The method of draining the 
pool cannot be read into his claims, nor construed to be included 
therein, by implication. His device never having been used, the 
necessity of such an opening was not obvions to those skilled in 
that class of workmanship. 

As to prior use, the défendants contend that one Vaughan, wit- 
ness for défendants, used a device of sand, which, concededly, was 
similar to t|iat of complainant, except that the latter was built of 
iron. The proofs show that the patentée, Killeen, visited the fur- 
nace where Vaughan was employed while the sand runner was in 
opération, and was then informed by Vaughan that it was his inten- 
tion to construct an iron skimmer-trough. Later Vaughan visited 
the blast furnace where Killeen was employed, and observed in use 
there a sand runner, dam, and skimming-barrier similar to that used 
by him. At a subséquent visit Vaughan was informed by the pat- 
entée that he had obtained a patent on a métal casting device. 
The record contains other évidence showing that Vaughan in fact 
made disclosure of his intention to make a trough of iron to prevent 
the formation of boils and instructed an employé to make the neces- 
sary patterns. Such patterns were cornpleted about January 5, 
1898, their construction having been commenced in November, 1897, 
and the device was actually cast on July 1, 1898. The évidence falls 
short of showing that such apparatus was used by Vaughan prior 
to the application in suit. Upon this point the settled rule requires 
that the défense of prior use be established by convincing évidence 
and beyond reasonable doubt. The Barbed Wire Patent, 143 U. S. 
275, 12 Sup. Ct. 443, 36 L. Ed. 154. Assuming that Vaughan was 
the first to conceive the construction in suit, he certainly cannot 
be classed as the first inventor simply because in his mind he was 
satisiied that a reproduction in métal of his sand apparatus would 
obviate the difficulties of the cast. Had his conception at the time 
of its disclosure to others been sufficiently developed and perfected 
to indicate to the skilled in the art that something tangible had ac- 
tually come into existence, a différent question would be presented. 
The gênerai rule is that he who first reduces an invention to prac- 
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tice is ordinarily held to be the inventer, as against another who 
claims to hâve previously conceived the idea which led to the in- 
vention. The language of Judge Lurton, speaking for the Circuit 
■ Court of Appeals, Sixth Circuit, in Standard Cartridge Co. v. Peters 
Cartridge Co., 77 Fed. 630, 23 C. C. A. 367, is apt, and may be 
quoted : 

"The mère existence of an intellectual notion that a certain thing could be 
done, and, if done, miglit be of practical utility, does not furnisli a basis for 
a patent, or estop otliers from developing practically the same idea." 

The crucial question is that of infringement. Défendants' al- 
leged infringing device at the Buffalo Furnace Company's plant is 
shown in a patent to Frank E. Bachman, No. 636,885, granted No- 
vember 14, 1892. The défendants contend, inter alia, that the 
claims of the patent should not be so construed as to cover the 
Bachman apparatus, inasmuch as the draining opening of the 
latter is not the équivalent of that in complainant's device. Upon 
this point the elicited facts show that défendants' construction 
dififers from the spécifie construction of complainant's apparatus, 
which, as already noted, has a single drain opening in the side of 
the trough located between the adjustable skimmer and the dam, 
while the défendants use two drain openings. The spécification of 
the Bachman patent discloses a casting apparatus having three 
sections of a trough joined together; that is, a short iron trough, 
a short sand runner, and a second iron trough. The iron troughs 
are separated by a central plate, upon which is «onstructed the path 
or runner of sand, the sides of which are supported by iron plates. 
The skimmer device is in the first trough near the central plate, 
while in the lower trough, near the runway, is a movable dam, and 
in the rear of the dam a supplementary trough. The spécification 
describes a drain-opening under the dam to drain the iron lodged 
between the dam and the furnace, and a drain or opening in the 
sand runway through which the surplus slag is drained to the 
slag-bed after the iron has been drained to the pig-ladle. There 
may be force in the suggestion that the Bachman device improved 
the invention in suit by the removable dam and supplementary 
trough features mentioned. Such fact, however, if it is a fact, 
does not carry with it the right to appropriate the essential éléments 
of complainant's invention. The défendants' apparatus is substan- 
tially like that of complainant, except as hereinbefore pointed out. 
They use a cast-iron trough, provided with a dam and skimming- 
barrier, the draining-opening above the dam and below the skim- 
ming-barrier, and hence fairly come within the language of the in- 
volved claims. Du Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 
39 L. Ed. 895. By the use of the draining-openings at a point 
above the dam to drain the pool of molten iron in combination with 
the métal trough, skimming-barrier, and dam below the barrier, the 
défendants hâve wrongfully adopted the complainant's patent. If 
there is novelty in the claims of Bachman, it is subsidiary to the 
invention of Killeen. 

It follows that complainant is entitled to a decree for an injunc- 
tion and accounting, with costs. 
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VAN KIBK V. VERMONT SLATE 00. et aL 
(District Court, N. D. New York. August 16, 1905.) 

1. Baneeuptcy— Life Insukance Policies^Effect of Bankrupt's Death. 

Tlie right of a bankrupt to a life insurance iwllcy having a cash surren- 
der value provided for in tlie contract on payment of sucli value to tbe 
trustée as provided in Bankr. Act July 1, 1898, c. 541, § 70a (5), 30 Stat. 500 
[U. S. Comp. St. 1901, p. 3451], is not affected by bis deatb after adjudi- 
cation, but passes to bis légal représentatives ; nor is sucb rlgbt lost by 
thei failure of tbe bankrupt or sucb représentatives to make a tender of 
tbe surrender value until the expiration of 30 days after such value bas 
been ascertained and stated to tbe trustée by the company. 

2. SAMEr-PoLICIES HAVINO CASH SUBBENDER VALUE. 

Tbe provlso to Bankr. Act July 1, 1898, e. 541, § 70a (5), 30 Stat. 566 [U. 
S. Comp. St. 1901, p. 3451], giving a bankrupt the right to retaln "any in- 
surance policy virhich bas a cash surrender value" on payment of such 
value tp the trustée, applies only to policies which, by their provisions, 
give the bankrupt the right to surrender tbe same and receive a flxed or 
aseertalnable sum therefor, and policies giving no such contract right 
pass to the trustée as assets of the estate as of the date of adjudication, 
free from .any right or claim of the bankrupt. 

3. Same— VàIiID Pledge of Policy— Rights of Pledqee. 

A bona flde assignée of life insurance policies pledged more than four 
months before tbe bankruptcy of the pledgor is entitled tp hold the same 
agaitîst the trustée in bankruptcy, and on application to the court to bave 
their value determined pursuant to Bankr. Act July 1, 1898, c. 541, § 57h, 
30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], for the purpose of fixing the 
crédit ;to be mad^on bis clalm. 

4. Same— Death of Bankeupt Pledqoe Afteb Adjudication— Rights of 

Parties' i*j Inteeest. 

More than four months prier to his bankruptcy the bankrupt made a 
bona flde àsslgnment of tbree life insurance policies as seeurity for a debt, 
one of the policies having a cash surrender value and the others not. Aft- 
er the adjudication the pledgee reassigned the policies to anotber creditor 
of the bankrupt, receiving a sum therefor wbich he credited on bis debt, 
and theréafter proved the remainder as an unsecured debt. Before any 
proceedings had been taken wlth respect to the policies, the bankrupt died, 
and they becaine payable, the amount exceeding the debt of the original 
pledgee. Eeld that, whatever rights the reassignment may bave given as 
between the parties thereto or as against tbe bankrupt's administrators 
by reasoli of his assent thereto, it dld not affect the right of the trustée, 
which was to redeem tbe policies on payment of the amount of tbe debt 
of the original pledgee and any sums which had been advanced by way of 
premiums, bis rédemption being subject, however, to tbe right of the ad- 
ministrators to retain the policy having a cash surrender value on pay- 
ment of such value ; that the debt éo secured by the pledge should be ap- 
portioned between tbe différent policies, and the amount apportloned to tbe 
policy having a cash surrender value taken pro rata from such surrender 
value, which belonged to the trustée, and the excess above such value, 
which belonged to the bankrupt's administrators; that the amount so re- 
quired to be paid by the trustée in rédemption of the policies should be 
distributed between the original pledgee and his assignée in aecordance 
wlth their equities, growing out of the assignment, subject to the re- 
quirement that the excess claim flled by the former against the bankrupt 
estate Should bè. expunged. 

In Equity; 'Action tp détermine the title tô certain moneys de- 
rived from certain life insurance policies on the life of the bankrupt, 
Williarn H. Hughes, who; died after the adjudication in bankruptcy. 
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Alpheus T. Bulkeley, for trustée. 

Edgar T. Brackett, for administrators and Ellis Williams. 

S. E. Everts, for D. D. Woodard. 

John Gilroy, for Vermont Slate Co. 

RAY, District Judge. In July, 1903, the bankrupt, a résident 
and inhabitant of the state of New York, now deceased, made a gên- 
erai assignment for the benefit of his creditors. Thereupon, July 
17, 1903, a pétition in bankruptcy was filed against him, and on the 
4th day of September, 1903, he was duly adjudicated a bankrupt. 
September 29, 1903, the plaintifï, Charles C. Van Kirk, was duly 
elected trustée in bankruptcy of the estate of said bankrupt, and, 
having qualified, entered on the discharge of his duties as such, and 
still is such trustée. On the llth day of November, 1903, said Wil- 
liam H. Hughes died intestate at Granville, Washington county, 
N. Y., and thereafter, and on the 30th day of November, 1903, the 
défendants Julia F. Hughes, his widow, and Ellis Williams, were 
duly appointed administrators of the estate, etc., of said deceased, 
and duly qualified, and now are such administrators. On the 13th 
day of July, 1895, the Mutual Life Insurance Company of New 
York issued its endowment policy No. 704,315 on the lif e of said 
William H. Hughes in the sum of $10,000, payable to the said Wil- 
liam H. Hughes, his executors, administrators, or assigns, on the 
13th day of July, 1915, but, if he should die before that time, ihen 
to his executors, administrators, or assigns. The annual premium 
was $259.10, payable semiannually on the 13th days of January 
and July, respectively, in each year. On the 4th day of December, 
1894, the New York Life Insurance Company issued its policy No. 
647,676, in the sum of $5,000, on the life of said William H. Hughes, 
payable to the executors, administrators, or assigns of the said 
William H. Hughes upon proof of the death of the insured. The 
annual premium thereon was $252.50, payable December 4th each 
year. On the same day said New York Life Insurance Company 
issued its other policy No. 647,677 for the same amount, $5,000, 
on the life of said Hughes, on the same terms as to payment, the 
premiums and time of payment thereof being the same as in No. 
647,676. The premiums on thèse policies had been duly paid, 
so that each was valid and in full force at the time of the death of 
said Hughes. Said William H. Hughes, at the time of his adjudi- 
cation in bankruptcy, September 4, 1903, was 40 years of âge, and 
his expectancy of life was 27.61 years. The policies issued by the 
New York Life Insurance Company did not contain, nor did either 
of them, any provision for a cash surrender value, nor was there any 
agreement, not contained in the policies, fixing or providing a cash 
surrender value. The policies issued by the New York Life Insur- 
ance Company contained provisions whereby, if death occurred dur- 
ing the first 15 years of life of the policy, the company would pay 
the holdgr $5,000 ; if after the fifteenth year, it would pay increas- 
ing sums up to the twentieth year. If Hughes were living at ex- 
piration of 20 years from date of policy, he might exercise certain 
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options continuing the policy as paid-up insurance and receiving 
certain •àilnuities for life, one of said options being to then surrender 
said policy "for its cash value, which is hereby guarantied shall 
not be less than $5,000," and which might, in addition, include cer- 
tain surplus. Each also contained a provision that the Company • 
w^ould make advances as loans upon the policy as collatéral at or 
after the fifth year of the policy's life, from the sixth to the tenth 
years not to exceed $875, from the eleverith to the fifteenth years 
not to exceed $1,975, from the sixteenth to the twentieth years not 
to exceed $3,360; said loans to run as long as borrower should 
elect, not exceeding the end of the twentieth year period, and bear- 
ing interest at 5 per cent. They also contained agreements that, 
in casé the payment of premiums were discontinued after they had 
been paid until December 4, 1902, the insurance of $5,000 would, if 
there were no indebtedness against the policy, be extended until 
December 4, 1914, and, if insured were then living, he would be paid 
$1,595 ; or the policy might be converted into nonparticipating 
paid-up endowment insurance to mature at the end of the accumu- 
lation period for the amount of $2,000. Greater benefits to the as- 
sured were proyided for in case premiums should be paid to later 
dates. The policies were incontestable after one year from issue. 
It is stipulated and agreed in writing by ail the parties that "on 
the 21st day of September, 1903, the said Mutual Life policy" (of 
$10,000, issuéd by the Mutual Life Insurance Company) had "a 
cash surrender* value of $2,319, and each of the two said New York 
Life policies had a cash loan value of $875." Each of thèse poli- 
cies issued by the New York Life had a value (not a fixed or a def- 
inite^market value) which the insurance companies would hâve been 
willing to.pay on or for their surrender; also a loan value; but 
no value which the holder could hâve demanded and enforced for 
their surrender, or the surrender of either of them, if not volun- 
tarily paid. On the 27th day of November, 1901, said William H. 
Hughes and Julia F. Hughes, his wife, for value received, made, 
executed, and delivered to the défendant Daniel D. Woodard their 
two certain promissory notes, dated that day, each for the sum 
of $5,000, each of which was indorsed by said William H. Hughes, 
who had the considération, and on the 27th day of February, 1902, 
said Woodard held and owned said notes. On that day — Februarv 
27, 1902 — said William H. Hughes assigned ail the said insurance 
policies to said Woodard as collatéral security for the payment 
of said notes by written assignments, each like the following, ex- 
cept in description of the policy assigned, viz. : 

"For one dollar to me in ûand paid, and for other valuable considération 
(the receipt of which is hereby acknowledged), I hereby assign. transfer and 
set over to Daniel D. Woodard whose P. O. Address Is Granville, Wash. Co., 
N. Y., ail my right, tltle and Interest In his polley No. 7<H315 Issued by the 
Mutual Life Insurance Company of N. Y. and for the considération above ex- 
pressed I do also for myself, my executors and adminlstrators, guarantee the 
validity and sufflclency of the foregoing assignment to the above named as- 
signée, his executors, adminlstrators and assigns, and their title to the said 
policy will forever warrant and défend. It being understood that the a»- 
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signment of the above policy Is for the purpose of securing a note of $6,000 
made Nov. 27, 1901 by W. H. Hughes and JuUa F. Hughes to D. B. Woodard 
or any renewal of same and upon the payment of said note or any renewal 
thereof this assignment shall become null and void. W. H. Hughes." 

"W. O. Clark. 
"Dated in Granvllle, N. Y., this 27th day of February 1902." 

Défendant Julia F. Hughes, wife of said William H, Hughes, 
was merely an accommodation maker of said notes. On the 21st 
day of September, 1903, while Woodard still held said notes and 
such collatéral under such agreement, and 17 days after Hughes 
had been adjudicated a bankrupt, but several days before the at 
pointment of a trustée, with the verbal consent and approval of 
said William H. Hughes, the following agreement in writing (omit- 
ting the acknowledgments) was made and executed by and be- 
tween the parties thereto, défendants Daniel D. Woodard and the 
Vermont Slate Company, and same was duly delivered, viz. : 

"Mémorandum of Agreement Made this the 21st day of September, 1903, 
between Daniel D. Woodard of Granvllle, N. Y., and the Vermont Slate Com- 
pany of the same place : 

"Whereas, said Woodard is the holder of three certain Insurance policies 
on the life of William H. Hughes as collatéral securlty for two notes of five 
thousand dollars ($5,000.00) each, due November 27, 1903, made by Julla F. 
Hughes and endorsed by said W. H. Hughes, as follows: — one of ten thousand 
dollars ($10,000.00) In the Mutual Life Insurance Company of New York, and 
two of five thousand dollars ($5,000.00) each in the New York Life Insurance 
Company: and 

"Whereas, the présent value of the policy in the Mutual Life Insurance 
Company is given by the Company at twenty-two hundred nineteen dollars 
($2219.00): and 

"Whereas, the New York Life Insurance Company report that there is no 
market value for the other policie-s. but will loan thereon the sum of eight 
hundred seventy-five dollars ($87^.00) each: and 

"Whereas, said Woodard has also paid as premium on the said policy of ten 
thousand dollars ($10,000.00) in the Mutual Life Insurance Company, the sum 
of two hundred sixty dollars and forty-flve cents ($200.45): 

"Now, it is agreed that said Woodard has sold to the said Vermont Slate 
Company his interest in said securlty for the sum of five thousand seven hun- 
dred sixty dollars and forty-five cents ($5760.45) and applied the same in 
payment of said premium of two hundred sixty dollars and forty-flve cents 
($260.45) and in payment of one of said notes of five thousand dollars 
($5,000.00) and five hundred dollars ($500.00) upon the other of such notes of 
five thousand dollars ($5,000.00) ; and this sale and transfer of the interest of 
said Woodard is made, subject to the approval of the United States District 
Court of Bankruptcy, and to its direction In the premises. 

"D. D. Woodard. 
"The Vermont Slate Co., ■ 

"By J. G. Williams Treas." 

This agreement and sale was made, as will be seen, "subject to 
the approval of the United States District Court of Bankruptcy and 
to its direction in the premises." This approval and direction is 
now sought in this action. On the exécution and delivery of said 
agreement said Vermont Slate Company paid to said Woodard the 
sum of $5,760.45, who applied same as follows, viz. : $260.45 he paid 
as premium on one or more of said policies to keep it alive ; $5,000 
he applied in paym.ent of one of said notes; and the balance, $500, 
he indorsed and applied on the other note of $5,000,, November 
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11, 1903, William H. Hughes died as stated. At the time of his 
death neither of the Saîd insurance companies had ascertained and 
stated to the tfustee in.btjnkrup'tcy of William H. Hughes the cash 
surrender value, or the value of the policy issued by it. The cash 
or other surrender value has not been stated to the trustée by either 
of the companies since. Nor has the trustée notified either said 
William H. Hughes in his lifetime, or his administrators since, of 
the cash surrender or other value of said policies. On the 28th day 
of September, 1903, the défendant Daniel D. Woodard duly verified 
and filed vi^ith the référée in bankruptcy his claim on such notes 
against the estate in bankruptcy of said Hughes, in which he set 
forth the notes, the pledge of the policies as security therefor, and 
then says: 

"D^ppnfent aiso held as collatéral security for two notes made by Julla F. 
Hughes and indorsed by said William H. Hughes life insurance policies as 
follows: One of ten thousand dollars ($10,000) in the Mutual Life Insurance 
Company of New York ; two (2) of flve thousand dollars ($5,000) each in the 
New York Life Insurance Company, and the présent market value for the policy 
in the Mutual Life Insurance Company of New York is twenty-two hundred 
nlnéteen dollars ($2,219), and the Ne\V York Life Insurance Company policies, 
according to their report, the loan value is eight hundred seventy-five dollars 
($875.00) each ; that on or about the 21st day of September, 1903, déponent 
entered into an agreement with the Vermont Slate Company, by which he as- 
signed ail his intcrest in said life insurance policies in considération of five 
thousand seven hundred slxty dollars and forty-flve cents ($5,760.45), subject 
to the approval of this court." 

His claim was not objected to, and was allowed. In the schedules 
of the property of said bankrupt made September 15, 1903, said pol- 
icies were included, and described with a statement that same were 
then plèdged to said Woodard as collatéral security for a loan. 
The, schedules also said it was impossible to state the value of the 
policies. The trustée took no action or measures whatever in re- 
gard to said policies, or either of them, until January 4, 1904. 
On that day he demanded ail the policies of both Woodard and 
the Vermont Slate Company, and tendered to said slate company 
the sum of $5,760.45. Neither Hughes nor any person in his be- 
half, nor the administrators, or either of them, nor any person in 
their behalf, has at any time paid, secured, or tendered to the 
trustée in bankruptcy the said value of either of said policies, nor 
hâve tliey or either of them refused so to do. 

Each of said insurance companies, after the death of Hughes, 
paid the amount of the policy or policies issued by it, and said 
moneys are held in place of the policies subject to and awaiting the 
order of the court. The trustée in bankruptcy claims the whole of 
the fund, less the amount paid Woodard by the Vermont Slate 
Company. The Vermont Slate Company had a claim against 
Hughes of $4,000 (which it has proved against his estate in bank- 
ruptcy), and insists it was agreed that it was to hâve the policies 
as security for such debt, and that Hughes had the right to pledge 
his interest, whatever it was ; or that it has the right to hold such 
proceeds to reimburse itself, and alsb to pay its claim to the ex- 
tent of the interest of Hughes in any event, and that it can hold 
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ail the proceeds Hughes or his estate was entitled to, as well as 
the amount Woodard was entitled to, including interest thereon. 
The administrators of Hughes insist that the policies that did not 
hâve a cash surrender value were worthless to the estate in bank- 
ruptcy, and did not pass to the trustée as assets, but belonged to or 
remained the property of Hughes, and now belong to his estate, 
subject, of course, to any rights and equities of the Vermont Slate 
Company ; that the policy that had a cash surrender value Hughes 
could hâve taken on pa3dng such value, $2,219, and that, in efïect, he 
did that by the transaction with the Vermont Slate Company ; that, 
if such was not the efïect of that transaction, the administrators can 
now pay the cash surrender value to the trustée, and hold the pro- 
ceeds of the policy. It is also claimed that, as the entire fund is 
in court, formai tenders are unnecessary. The Vermont Slate 
Company insists that the policies at the time of the adjudication in 
bankruptcy were pledged to AVoodard for far more than they were 
worth, and, having been transferred by the pledgee with the as- 
sent of Hughes, the pledgor, to it for cash, $5,760.45 — ail they were 
worth at that time to the estate in bankruptcy — and the trustée hav- 
ing by silence acquiesced in such transaction, the title passed to 
the Vermont Slate Company, and it is now entitled to ail the pro- 
ceeds of the policies. 

When William H. Hughes was adjudicated a bankrupt on the 
4th day of September, 1903, thèse policies belonged to and formed 
a part of the assets of the estate in bankruptcy, subject to the rights 
and interests therein of the pledgee, Daniel D. Woodard; and the 
trustée on his appointment and qualification became vested with the 
title of the bankrupt as of the date of adjudication. Section 70, 
subd. "a," of an act entitled "An act to establish a uniform System 
of bankruptcy throughout the United States," approved July 1, 
1898 (as amended Feb. 5, 1903), 30 Stat. 565, c. 541 [U. S. Comp. 
St. 1901, p. 3451]. In re Coleman (C. C. A.) 136 Fed. 818; In re 
Mertens et al. (D. C.) 131 Fed. 972; In re Welling, 113 Fed. 189, 
51 C. C. A. 151 ; In re Slingluff, 106 Fed." 154, 5 Am. Bankr. Rep. 76 ; 
In re Diack, 3 Am. Bankr. Rep. 723, 100 Fed. 770 ; In re Holden, 
7 Am. Bankr. Rep. 615, 113 Fed. 141, 51 C. C. A. 97. But policy 
No. 704,315, issued by the Mutual Life Insurance Company, for 
$10,000, had, it is conceded, a cash surrender value of $2,219, and, 
subject to the rights of the pledgee, Woodard, the bankrupt, Wil- 
liam H. Hughes, was entitled to retain and hold and carry this 
policy as his own, provided he should within 30 days after the 
cash surrender value was ascertained and stated to the trustée by 
the Company issuing the same, pay or secure to the trustée the sum 
so ascertained and stated. Should he do this, he was entitled to 
hold same free of ail claims of his creditors. Should he fail to do 
this, the policy would pass to the assignée in bankruptcy as assets. 
Section 70. subd. "a," par. 5, Nat. Bankr. Act July 1, 1898, c, 541, 
30 Stat. 566 [U. S. Comp. St. 1901, p. 3451], The essential part 
reads : 
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"Tl^e trustée o£ the estate of a bankrupt, upon hls appointment and qualifi- 
cation • • * shall • * • be vested by opération of law with the title 
of the bankrupt, as of the date he was adjudged a bankrupt, except In so far 
as it LS to property which is exempt to ail * * * (5) property which prier 
to the filing of the pétition he could by any means hâve transferred or which 
migbt hâve been levied upon and sold under judicial process against him : 
provided, that when any bankrupt shall hâve any Insurance policy which bas 
a cash surrender value payable to himselt", bis estate, or Personal représenta- 
tives, he may, within thirty days after the cash surrender value bas been as- 
certained and stated to the trustée by the company issuing the same, pay or 
secure to the trustée the sum so ascertained and stated, and continue to bold, 
own, and carry such policy free from the clalms of the creditors particlpating 
in the distribution of his estate undër the bankruptcy proceedings, other- 
wise the policy shall pass to the trustée as assets." 

This policy has never passed to the trustée in bankruptcy as as- 
sets of the estate he represents, for the reason that the insurance 
company issuing the policy has never stated to the trustée the cash 
surrender value thereof. Therefore the bankrupt in his lifetime 
was not, and the administrators of his estate since his death hâve 
not been, called upon or required to tender or pay or secure to 
the trustée the amount of such cash surrender value. I find no évi- 
dence or concession establishing that Hughes or his administrators 
hâve waived or lost the right to take and hold this policy on pay- 
ing or securing to the trustée the cash surrender value thereof. I 
find no évidence or concession establishing as a fact that the trus- 
tée has surrendered the rights of the estate in such policy. It 
is true that he paid no attention to it until after the death of 
Hughes, but his neglect, if there was any neglect, did not operate 
to change title or affect the rights of the estate represented by him. 
The interest of the trustée in that policy on his appointment was 
$2,219, and it has never grown to any greater interest. The value 
of the policy to Hughes, beyond the cash surrender value, was un- 
certain and contingent. Had Hughes died the day after adjudica- 
tion, the right to take and hold the policy on paying the cash sur- 
render value on the day of adjudication would hâve vested in the 
administrators of Hughes when appointed. This right to take and 
hold such a policy is not personal to the bankrupt — not a right 
that is extinguished by his death, but one that survives to his 
executors or administrators. I cannot see why the right is not 
also assignable; but it was not assigned. There is a short statute 
of limitations, but this must be set running by having the com- 
pany that issued the policy state the cash surrender value to the 
trustée. I do not think that Hughes lost his right because he did 
not procure this to be done. It appears that the company did state 
the cash surrender value to Mr. Woodard before the trustée in 
bankruptcy was appointed, but this in no way affected or bound 
the trustée in bankruptcy. Nor did this set the short or 30-day 
limitation running against Hughes. The concession made in writ- 
ing, and signed by the respective attorneys for ail the parties, reads 
as follows: 

"On the 21st day of September, 1903, the said Mutual Life Policy had a 
cash surrender value of $2,210.00, and eaeh of the two said New York Life 
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Policies had a cash loan value of $875.00. The foregoing value of each of the 
said policies was ascertalned and stated by the Insurance companies respec- 
tively issuing the same on or before the 21st day of September, 1903, to D. D. 
Woodard." 

There is no pretense thèse values were ever stated to the trustée, 
or that he in any way sought to ascertain the values prior to the 
death of said Hughes, or even after. 

The policies known as the New York Life policies, of $5,000 
each, had a value. Thèse were property belonging to the estate in 
bankruptcy. In re Coleman (C. C. A.) 136 Fed. 818 ; In re Mer- 
tens (D. C.) 131 Fed. 972. In Re Coleman, supra, the court said: 

"But if policies hâve no cash surrender value, and yet would be redeemed by 
the Insurance company, and a sum paid for them, that sum, so far as It grows 
out of payments by the bankrupt previous to the adjudication, should accrue 
to the trustée." 

But they had no cash surrender value, and hence the bankrupt 
had no claim thereto after adjudication. 

In re Welling (C. C. A. 'î'th Circuit) 7 Am. Bankr. Rep. 340-344, 
113 Fed. 189, 51 C. C. A. 151; In re Mertens (D. C.) 131 Fed. 972. 
In Re Welling the Circuit Court of Appeals said (pages 344, 345, of 
7 Am. Bankr. Rep., page 193 of 113 Fed., page 154 of 51 C. C. A.) : 

"We are of opinion — and therein we concur with the court below and wlth 
the référée — that this pollcy does not fall within the proviso. The term 'cash 
surrender value' therein employed bas a deflned and légal meaning, namely, 
the cash value — ascertainable by known rules — of a contract of Insurance 
abandoned and given up for cancellatlon to the insurer by the owner, havlng 
contract right to do so. The 'surrender' of the proviso Is not the subject of 
negotiation or agreement, but of right The proviso does not include those 
policies whére the right to surrender is not given by the contract." 

The interest of the bankrupt therein passed to and vested in the 
trustée on his appointment and qualification as of the date of ad- 
judication. Nothing donc by the pledgor and pledgee after ad- 
judication affected that title. It was not divested prior to the 
death of Hughes. The agreement for the sale of such policies by 
Woodard to the Vermont Slate Company, even if made with the 
knowledge and express consent of Hughes, did not pass any title 
or interest that went to the trustée. In equity, as between Woodard 
and the Vermont Slate Company, the company will be protected 
to the extent of the money it advanced to Woodard thereon, not 
in excess of the amount bf Woodard's interest therein which he 
could and can hold as against the trustée in bankruptcy. In Re 
Mertens, 134 Fed. 101, this court held, in eflfect, that a sale of collat- 
éral held by a pledgee from a pledgor who had been adjudicated 
a bankrupt subsequently to making the pledge must be made under 
the direction of the court even when there was an express agree- 
ment as to the mode of sale, etc., and that such sale could not be 
made between the fîling of the pétition and the adjudication. See 
Bank V. Sherman, 101 U. S. 406, 25 L. Ed. 866; Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. It is also clear that, 
when made, it should be on notice to the trustée in bankruptcy. 
We come, then, to consider the relations of thèse parties and the 
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situation at the time of the adjudication and of the ittaking of the 
agreement of sale, etc., which this court is now asked to approve. 
More than four months prior to the filing of the pétition in bank- 
ruptcy, and under circumstances and conditions that cannot bc 
attacked,^5 fraudulent, William H. Hughes transferred thèse poli- 
cies, as he had the right to do, to Daniel D. Woodard, as securit}' 
for the two notes of $5,000 each; in ail $10,000. Woodard, as 
agaihst the bankrupt and as against his creditors artd as against 
the trustée in bankruptcy, was entitled to hold them, and ail of 
them, until the notes and interest werè paid, and in case such notes 
were not paid he had the right to apply to this court^ and take pro- 
ceedings to détermine the value of^ such policies, etc. Subdivi- 
sion "h" of section 57 of the bankruptcy act of July 1, 1898, c. 541. 
30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], provides: 

"Tlje yaluç of gecurltles Ijeld. by secured creditors shall be determined by 
eonvertiiïg tliè 'same into moriey àccorcling to the ternis of the agreement pur- 
suant to which such securities wère dellvered to such creditors or by such 
creditors and the trustée, by agreement, arbitration, compromise, or Utiga- 
tion, as tJbë court jùay direct, and the amoimt of such value shall be credited 
upon such elalms, and a dividend shall be paid only on the unpaid. balance." 

On that subject this court said in Re Mertens, 134 Fed. 104, 
105: . 

"It is évident that the act contemplâtes a détermination of the value of secu- 
rities held by secured creditors in one of two ways — elther by converting the 
same into money, according to the terms of the agreement pursuant to which 
such securities were delivered to such creditors, or by the joint action of the 
creditors and trustée pursuant to an agreement, arbitration, compromise, or 
litigation entered into by them; and that the court may direct the ascertain- 
ment of the value of such securities in either manner. It does not lie with 
the secured créditer to dispose of the securities to himself at a prlce fixed 
by himself under the prêteuse of a sale, public or priva te; and then say the 
value bas beto fixed by a public or private sale to himself, and the court bas 
nothing further to say regarding the transaction." 

I am of the opinion that under ail the concessions and évidence 
(conceding it to be admissible) no title or right to thèse policies, 
or any of them, passed to the Vermont Slate Company by virtue 
of the agreement of September 21, 1903, as against the trustée, so 
as to eut oflf or afïect his right to redeem them and demand ail 
the proceeds thereof on paying the notes and interest thereon and 
such sums as Woodard or said company might hâve paid as pre- 
miums to, keep them alive. Of course, this right of the trustée to 
redeem did not and would not, if exercised, place title in him ab- 
solutely. His rights were subject to the right of the bankrupt, 
Hughes, to retain the policies, or such one of them as had a cash 
surrender value, on paying or securing to the trustée such value. 
Hughes never executed any assignment or transfer of his interest 
(right to take and hold the policy having a cash surrender value) 
to any person. It isclaimed he agreed so to do. If he did, and such 
agreement may be enforced, if is a matter between the Vermont 
Slate Company ahd'the administrators of Hughes. Possîbly be- 
cause of such agreement his administrators may be estopped, if 
Hughes was estopped, îrom holding, as against that. company, the 
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part of the avails of the policies, or of the one policy, they would 
otherwise be entitled to. 

It is clear and incontestable that Woodard had the right, on the 
death of Hughes, and before (aside from the agreement with the 
Vermont Slate Company), as between himself and the trustée and 
Hughes' administrators, whatever the interest of Hughes' estate 
might turn out to be, to hold and retain of the proceeds of the thre^- 
policies, when paid by the insurers, such sum as would pay the 
notes and interest thereon, and any sum paid by him as premiums 
on such policies. The balance, if he collected the amount of tho 
policies, he was bound to turn over to the trustée in bankruptcy. 
The trustée in bankruptcy, in his turn, was bound to pay to the 
administrators of Hughes the sum received by him on the policy 
having a cash surrender value on receiving from them such cash 
surrender value, if tendered or secured within 30 days after such 
value was ascertained and stated to the trustée by the insurer. 
Whatever the eiïect of the agreement or sale of the policies to the 
Vermont Slate Company made September 21, 1903, as between 
Woodard and that company, or between Woodard and the ad- 
ministrators of Hughes, it is évident that Woodard bas never sur- 
rendered any part of his claim upon the proceeds of the policies to 
the trustée in bankruptcy. He has, however, put in a claim against 
the estate for such balance, stating ail the facts, and has accepted a 
dividend. But this was not done on any theory that he had sur- 
rendered or intended to surrender to the trustée any interest in the 
policies or their proceeds. His purpose was to surrender it to the 
Vermont Slate Company and accept a dividend from the estate of 
the bankrupt for the balance of his claim on the notes about $4,500. 
But this, if carried out, might leave a claim against the estate of 
$4,500, about, that would hâve been wiped out, extinguished, if 
such transfer of the policies to the Vermont Slate Company had 
not been made. But it is said this transfer to that company extin- 
guished its claim pro tanto, and hence the estate is not injured. At 
the time of the adjudication — September 4, 1903 — the four policies, 
two of $5,000 each, or $10,000, having no cash surrender value, and 
one for $10,000, having a cash surrender value, stood pledged for 
the debt upon the notes held by Woodard, $10,000. William H. 
Hughes, the bankrupt, made the pledge, and Woodard, by virtue 
of the pledge, held and could claim every interest Hughes had or 
might hâve therein at any time before such policies were redeemed. 
The trustée took the title Hughes actually had; no more; and he 
took it subject to the incumbrances or charges thereon. But the 
interest the trustée took in the policies, those not having a cash 
surrender value, and the cash surrender value of the other, was not 
to bear alone the burden of the $10,000 incumbrance releasing to 
Hughes, or his estate after his death, the value of the policy having- 
a cash surrender value over and above that cash surrender value. 
Nor was there any equity that will discharge the one policy in 
favor of the others, so far as the notes are concerned. Each must 
bear its share of the burden of the incumbrance — the notes of 
$10,000 and any interest accrued. The premium paid by Woodard, 
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$260.45j to keep the $10,000 policy alive, must be charged to it. 
In short, from the proceeds of the four policies the two notes are 
to be paid, the estate in bankruptcy to be reimbursed any dividend 
it has paid on the daim based thereon. This will reduce the pro- 
ceeds of the policy having a cash surrender value to about $5,000. 
The policy was $10,000. The cash surrender value was $2,219. 
Deduct this, and the interest of the estate of William H. Hughes 
therein was $7,781. The interest of the trustée of the estate in 
bankruptcy was $2,219. But the incumbrance of $5,000 is 50 per 
centum, and is to be deducted, leaving the value of the interest of 
the administrators of Hughes in that policy $3,890.50, and the value 
of the interest of the trustée in bankruptcy therein $1,109.50. In the 
other policies the trustée owns the entire fund, less the incumbrance 
of $5,000, or $5,000. But Woodard and his assignée must, as a 
condition of retaining the amount of such notes, refund any divi- 
dends paid by the trustée in bankruptcy on the claim based on such 
notes, and may receive and hold the amount paid as premium on the 
Mutual Life policy, $260.45. This must corne from and reduce the 
amounts above stated as the interests of the administrators and 
trustée in bankruptcy, respectively, of said Hughes, each paying 
their proportion. 

We come, then, to the question, who is entitled to the $10,260, 
or thereabouts, not going to the administrators of the estate of 
Hughes and the trustée of his; estate in bankruptcy? It is clear 
that in equity the Vermont Slat.e Company is to be reimbursed the 
monpy it advanced or paid to Woodard on the transfer to it of the 
policies, with interest. The transaction was in good faith. It was 
expressly provided that it was to be submitted to the court in bank- 
ruptcy for its approval or disapproval. The décisions applicable 
to the State of facts existing when that agreement was made were 
and are conflicting. There was authority for the proposition that 
Hughes owned at least two of the policies — those for $5,000 each — 
absolutely. In the written agreement of sale of September 21, 
1903, between Daniel D. Woodard and the Vermont Slate Com- 
pany, I find nothing indicating an intent to turn over the policies 
as security to such company for any claim it had against Hughes. 
The parties to that agreement ascertained the then value of ail the 
policies, and Woodard got présent cash more than that value, and 
would seem to hâve been willing to take that sum and release ail 
his interest, which he did, subject to the approval of this court, to 
the Vermont Slate Company. He then présents a claim for $4,500 
against the estate in bankruptcy, and it is proved and allowed, and 
not objected to by the trustée when appointed, and a dividend is 
paid thereon. Before the rights of the parties interested in the 
policies and the estate in bankruptcy had become fixed, Hughes 
died. The situation is changed. The trustée asserts rights he had 
not before claimed or mentioned. Under ail the circumstances this 
court does not think it just or équitable to hold Woodard and the 
Vermont Slate Company to that agreement. It cannot permit the 
claim of Woodard for the balance to stand against the estate in 
bankruptcy. In fact, no such claim exists. Hughes executed no 
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transfer to the slate company. It would seem that the Vermont 
Slate Company and Daniel D. Woodard ought to agrée as be- 
tween themselves on the disposition of the fund aside from the 
$5,760.45. This court cannot ratify and approve the "Mémorandum 
of Agreement" made September 21, 1903. The Vermont Slate 
Company, because of a mistake of both law and fact, is not gettintî; 
what it in good faith bargained for and supposed it was getting. 
Nor is Woodard in the position he supposed he would be. As 
between Woodard and such company, the equities favor the lat- 
ter; but it has not changed its position for the worse, and, aside 
from directing that such company be fully reimbursed, this court 
cannot find justification for decreeing that Woodard pay over th 
balance to that company, or that it be paid to it in préférence to 
Woodard. There are expressions in the brief of Woodard's coun- 
sel seeming to concède the right of the company to ail that may 
be awarded Woodard. If that be the purpose, it may be so en- 
tered in the decree by consent; but the dividend paid must be re- 
funded, and no more paid. If the trustée in bankruptcy insists on 
the formality, the administrators of Hughes must tender, within 
30 days after service on them of a copy of the decree made and 
entered in conformity herewith, the said sum of $1,109.50 as the 
cash surrender value, but the trustée may waive the formality. 

A decree will be prepared in conformity to the principles in- 
dicated. 



In re HUDSON CLOTHING CO. 

(District Court, D. Maine. August 18, 1905.) 

No. 106. 

1, Bankbtjptcy— Grounds for Rehearing— Revival dp Right ot Appeal. 

Wliile a court of bankruptcy has the right to grant a reliearing after 
the time for an appeal from its order or de<:ree has expired, for the pur- 
pose of reviving the right of appeal, it should not do so unless the 
facts In the case clearly warrant it, because otherwise the efïect would be 
to nullify the statutory provision limiting the time within which an ap- 
peal may be talien. 

2 Same. 

An adjudication of bankruptcy was made after a full hearing on oral 
testimony which was not taken down, although the court called the at- 
tention of counsel to the fact, suggesting the necessity, in case either party 
should désire to appeal, and offered to suspend the hearing until a ste- 
nographer could be procured. No steps for an appeal were taken, but 
after the time for an appeal had expired a pétition for a rehearing was 
flled. Beld that, where the court was of opinion that there was no ground 
for a rehearing on the nierits, one would not be granted, for the purpose 
of giving the bankrupt the right to appeal. 

In Bankruptcy. On pétition for rehearing in the matter of ad- 
judication. 

Manson & Coolidge and Henry Hudson, for petitioner for re- 
hearing. 

John S. Williams and Albert S. Woodman, for petitioning cred- 
itors. 

140 F.— 4 
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HALÉ, District Judge. In this mattisr there was a full hearing 
on June 13, 1905, upon the matter of adjudication. The question 
then before the court was whether the alleged copartnership, un- 
der the name of Hudson Clothing Company, should be adjudged 
bankrupt. Upon this question there was a serions controversy of 
fact and of law. Much testimony was offered, and full oral argu- 
ments were made. During the progress of the testimony the court 
called the attention of counsel to the fact that there was no ste- 
nographer in court taking down the testimony of the witnesses. 
The court stated to counsel that while, for the purposes of the hear- 
ing, the court did not care for a stenographer, still, counsel should 
be reminded that, if either side desired to appeal, it would be neces- 
sary to hâve the testimony taken down and the record preserved. 
The court further suggested that it would suspend, and allow a 
stenographer to come in and take down ail the proceedings, if it 
was desired. Counsel took no action in that regard, so that the 
évidence was not preserved. While ail the évidence was fresh in 
my mind I decided the case ; and, on June 17, 1905, I ordered an 
adjudication in bankruptcy against the said copartnership. No ap- 
peal was taken within the 10 days mentioned in Bankr. Act July 
1, 1898, c. 541, § 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3433]. 
On July 21st, however, a pétition for a rehearing was filed by one 
of the alleged partners of the Hudson Clothing Company. Since 
that time the question of such rehearing has been fully heard by 
me upon arguments of counsel. 

Undoubtedly the court has a right to grant the rehearing; but, 
upon a careful conside;ration of the testimony as it was presented 
and of the questions of law involved, I must décide that I see no rea- 
son for changing my décision in making the adjudication, and I see 
no reason to believe that further argument would lead me to re- 
consider. 

It is undoubtedly true, also, that the court has a right to grant 
a rehearing for the purpose of allowing an appeal to be taken. This 
pétition may fairly be held to présent the question of a review. In 
Re Worcester County, 103 Fed. 808, 43 C. C. A. 637, Judge Put- 
nam, in speaking for the Circuit Court of Appeals, has said that it 
is of no conseqtience whether a pétition is regarded by the court as 
a pétition for a rehearing, or as a pétition for review; that the court 
does not regard forms in this regard. In Re Wright (D. C.) 96 Fed. 
820, Judge Lowell did grant a rehearing for the purpose of allow- 
ing an appeal to be tàken. Judge Lowell, in allowing the rehear- 
ing, said: 

"To grant a rehearing upon tlie pretense of reconsiderlng the merits of the 
case, but really to revive the petitiouer's right of appeal, would be the em- 
ployment of an unworthy fiction." 

He quotes from Mr. Justice Clilïord in Stickney v. Wilt, 33 Wall. 
150, 23 L. Ed. 50, and concludes : 

"From this remark it seems to follow that the Suprême Court considered 
that the District Court Tvould be justified in granting a review of its own de- 
cree for the purpose of allowing that decree to be appealed from, and although 
the application was presented after the time foi' appeal was expired." 
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Judge Lowell's action in that case was taken for tlie reason that 
from certain mishaps the party against whom the décision had been 
made had not taken the appeal within 10 days, but the court was 
satisfied that throughout the proceedings an appeal had been con- 
templated. 

In the case at bar I had notified counseî for both parties during 
the hearing, as I hâve just stated, in order that they might protect 
their rights of appeal, and had called their attention to the fact that 
no appeal could probably avail unless the testimony were reduced 
to writing. No stenographer was brought into court, however, 
and afterwards no papers were filed with référence to an appeal; 
but this pétition for a rehearing was filed on July 21, 1905. 

A court must exercise a very guarded discrétion in granting a 
rehearing. While ît has a right to grant a review of its own de- 
cree, and a rehearing for the purpose of allowing that decree to be 
appealed from, it should never do this unless the facts in the case 
clearly warrant it, as they did in the case of In re Wright, to which 
I hâve referred. No such facts appear to me tô exist in the case at 
bar. I cannot believe that by reason of any "séries of mishaps" an 
appeal was not taken, for full notice was given to counsel, and I 
must assume that they acted advisedly in failing to préserve the 
record and to apply for an appeal. The court must take into con- 
sidération,, too, that the petitioners are not the only parties whose 
rights may be affected by granting a rehearing for the purpose of 
allowing my decree to be appealed from. If I should grant this re- 
hearing for this purpose, it might fairly be used as a précèdent for 
such action in almost any case where a party had not taken an 
appeal from an adverse decree within the 10 days allowed by the 
bankruptcy statute. It would thus hâve the effect of nullifying the 
provisions of section 25a, allowing only 10 days for taking an ap- 
peal. 

The pétition for rehearing is denied. 



In re 0PPENHEI1IP:R. 
(District Court, N. D. lowa, Cetlar Rapids Division. August 31, 1905.) 

No. 4G8. 

1. BANKBtrPTCT— PREFERENCES— Effect on ALI.OWANCE OF Claim. 

TJnder the rule that a credltor who lias received a merely voidable préf- 
érence and retained the same in good falth until the recovery of a judg- 
ment therefor in a suit by the trustée of the bankrupt debtor does not 
thereby lose his right to then surrender the préférence and prove liif. 
claim, on a flnding by a référée on the liearing of objections to a claim 
that the credltor has received a voidable préférence, he should fix a rea- 
sonable tlme within which the créditer may surrender the préférence and 
hâve hls claim allowed. 

2. Same— Evidence Considered. 

Evidence considered, and held insnfficient to show that payments made 
by a bankrupt to relatives within four months prier to his banliruptcy 
were received by the credltors with knowledge or reasonable cause to be- 
lieve that the debtor was insolvent, or intended thereby to give préférences. 



52 140 FEDERAL REPORTER. 

so as to render the same voidable under Bankr. Act July 1, 1898, c. 541, 
§ 60b, 30 Stat 562 [U. S. Comp. St. 1901, p. 3445] as amended by Act 
Feb. 5, 1903, c. 487, § 13, 32 Stat., 790 [U. S. Comp. St. Supp. 1903, p. 416], 
or preveut the proving of the balance due on their daims. 

In Bankruptcy. On the several pétitions of Minnie Oppenheim- 
er, Isadore Weil, and Carrie Lemile, for review of tlie orders of the 
référée disallowing their respective claims against the bankrupt es- 
tate. 

The pétition In bankruptcy was filed July 11, 1904, and the adjudication was 
July 15th, following. July 26, 1904, the petitioners flied their respective claims 
duly verifled against the estate as follows: 

Isadore Weil: Balance due upon a promissory note dated January 12, 
1903, due on demand, for $1,000. Indorsed as follows: March 26, 1904, mer- 
chandise, $47.97 ; March 4, 1904, cash, $100. Prior indorsements reduce claim 
to $889.05. 

Minnie Oppenheimer: Balance upon note dated July 7, 1902, due on de- 
mand, for $5,000. Indorsed as follows: March 14, 1904, cash, $100; March 
12, 1904, cash, $27.47; March 18, 1904, merchandlse, $13.32. Prior indorse- 
ments reduce the claim to $2,352.17. 

Carrie Lemile: Balance upon note dated June 12, 1903, due on demand, for 
$875. Indorsed as follows: March 19, 1904, cash, $100. Prior indorsements 
reduce the claim to $746.75. 

To thèse respective claims the First National Bank of lowa Falls and E. 
S. Blsworth, creditors of the bankrupt, and the trustée in bankruptcy, flled 
objections to tbeir allowançe upon the ground that each of the claimants. 
within the four months tpjmediately precedlng the filing of the pétition in 
bankruptcy, hadreeeived payments from the bankrupt, which in fact were 
préférences under the bailkruptcy act, which they had not surrendered; the 
payments referred to being the indorsements upon the notes as above stated. 
The référée found from the évidence that, when each of the payments was 
made, the bankrupt was insolvent, that by the payments he Intended to prefer 
each of the petitioners to the amount thereof , and that each of the petitioners 
had reasonable cause to belleve the bankrupt to be insolvent ahd that a préfér- 
ence was intended by such payments at the time they reçeived the same ; and 
he rejected the claimç because such préférences had not been surrendere,d. 

The petitioners are respectively the brother-in-law and sisters of the bank- 
rupt, and resided in Mobile, Ala., when the above-mentloned payments were 
made to them, and the bankrupt at the time resided in lowa Falls, thls state, 
where he was engaged in the mercantile business. The petitioners respectively 
pétition for a review of the orders of the référée denying their claims. 

Huff & Hufï, for petitioners. 

Albrook & Lundy, for trustée and objecting creditors. 

REED, District Judge. The référée found that each of the peti- 
tioners, within the four months immediately preceding the fihng of 
the pétition in bankruptcy, had reçeived from the bankrupt a préf- 
érence voidable under the bankruptcy act, which had not been sur- 
rendered by them to the bankrupt estate, and upon this ground re- 
jected their respective claims. In the récent case of Keppel v. Tif- 
fin Sav. Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 L. Ed. 790, the Su- 
prême Court held that a creditor who has reçeived from his bank- 
rupt debtor a merely voidable préférence, and who has in good faith 
retained the same untildeprived thereof by a judgment of the court 
upon a suit brought by the trustée, may thereafter surrender the 
préférence and prove his claim against the bankrupt estate. The 
petitioners, therefore, hâve not lest their right to prove their claims 
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by submitting to the judgment of the court the question of the va- 
lidity of thèse alleged préférences. The référée, on fînding that the 
payments were in fact voidable préférences, because made within 
the four months immediately preceding the fihng of the pétition in 
bankruptcy, should hâve fixed a reasonable time within which the 
petitioners might surrender the préférences and hâve their claims 
allowed, and, if the préférences were not so surrendered, then reject 
the claims, as provided by Bankr. Act July 1, 1898, c. 541, § 57g, 30 
Stat. 560 [U. S. Comp. St. 1901, p. 3443]. It was error, therefore, 
to reject the claims without giving the petitioners an opportunity 
to surrender the préférences, if in fact the payments are such. 

Counsel for petitioners contend that the évidence wholly fails to 
show (1) that the bankrupt was insolvent at the time the payments 
were made; (3) that he intended a préférence in making such pay- 
ments; and (3) that either of the petitioners had reasonable cause 
to believe that a préférence was intended by the payments made to 
them respectively. 

The adjtidication of bankruptcy is conclusive that the bankrupt 
was insolvent at the time of the filing of the pétition, and the évi- 
dence is ample to sustain the finding of the référée that he had been 
so for at least four months prior thereto, and that he intended to 
prefer the petitioners by the payments he made to them. The only 
question to be determined, therefore, is, did the petitioners hâve 
reasonable cause to believe that a préférence was intended when 
thèse payments were made to them? The question as to when pay- 
ments are and are not voidable préférences under the présent bank- 
ruptcy act was considered in Re Goodhile (D. C.) 130 Fed. 471, and 
Crandall v. Coats et al. (D. C.) 133 Fed. 965, and what is there said 
regarding this need not be restated hère. 

The principal, if not the only, facts relied upon to establish that 
thèse petitioners had reasonable cause to believe that a préférence 
was intended by the respective payments to them, are that some 
time prior to March preceding the filing of the pétition the bank- 
rupt wrote to the petitioners, asking if they could use or would take 
some merchandise from bis store in part payment of the notes he 
was owing them. They answered that they would, and sent lists 
of goods they would take, and the bankrupt sent them the goods 
and charged the amount to the respective petitioners upon his 
books, and the amounts were indorsed upon the notes by the peti- 
tioners and are the indorsements of merchandise appearing thereon. 
In January, 1904, the bankrupt arranged with the petitioner Minnie 
Oppenheimer to let her hâve a house and lot in Hutchinson, Minn., 
which had formerly been his homestead, at the agreed priée of 
$3,000, to apply upon her note. After making the deed the bank- 
rupt caused it to be recorded in the proper county before sending 
it to his sister. 

The only thing claimed as unusual or out of the ordinary in thèse 
transactions is that the petitioners lived in Mobile, Ala., about 1,000 
miles from lowa Falls, where the bankrupt lived when the mer- 
chandise was sent, and that the deed was recorded before it was 
sent to his sister, and that merchandise in small amounts to apply 
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on the notes had been sent to thçm beforç by the bankrupt. At 
most this;would only suggest.that the bankrupt was shortof ready 
moiiey, and desired to make payments in that way as far as lie could, 
instead of in money; but inability to pay one's debts in the ordi- 
nary course of business is not insolvency under the présent law, 
and, if the petitioners knew or had reason to beheve this,; that is not 
sufficient to charge them with knowledge, or with reasotiable cause 
to believe, that the bankrupt waS insolvent. None of the petition- 
ers had been in lowa Falls since the bankrupt moved there (the 
last of 1901 or early in 1902), except Mrs. Lemile, and it does not 
appear that they knew of his financial condition, except as he in- 
formed them, and he testifies that he did not inform them of his 
enibarrassment at or prior to the time that thèse payments were 
made. Mrs. Lemile was in lowa Falls in December, 1902, and at 
that time'' was in his store, but the bankrupt was not then in era- 
barrassed circumstances, though it is true that trade had been dull 
that season because of the failure of crops in the vicinity ; but noth- 
ing is shown that would indicate that he was then insolvent, or that 
Mrs. Lemile had any reason to believe him to be. If thèse peti- 
tioners Avere not near relatives of the bankrupt, it would hardly be 
contended under the évidence that they knew such facts as would 
charge them with knowledge of, or put them upon inquiry as to,, 
the bankrupt's insolvency at the time of any of thèse or the prior 
payments were made. Whilethe transactions between them should 
be closely scrutinized, they are not forbidden by law to deal with 
each other, and there is not sufficient in the évidence to impugn the 
good faith of any of the petitioners in their dealings with the bank- 
rupt. 

An unfavorable inference is urged against the petitioners, because 
they hâve not testified in their own behalf as regards their knowl- 
edge of the bankrupt's condition. The good faith of the indebted- 
ness of the bankrupt to each of them is not questioned. The 
amount of merchandise transferred to each is small, not more than 
they might reasonably need for their ordinary use. Their indebt- 
edness is eyidenced by the notes of the bankrupt, and they are not 
called upon to explain the matter of thèse payments until some facts- 
are brought to their knowledge that would put them, as reasonably 
prudent persons, upon inquiry as to the bankrupt's financial condi- 
tion. This was not done. It is not claimed that there was any- 
thing unusual or out of the ordinary inmaking the cash payments 
upon thèse notes. In ,faGt, the bankrupt testifies that at the time 
of thèse payments, both of cash and merchandise, he was making 
payments to many others of his creditors, and had practically paid 
a large part of his mercantile indebtedness. To hold that thèse pe- 
titioners are : chargeable with reasonable cause to believe that the 
bankrupt was insolvent and intended a préférence to them by thèse 
payments, within the meaning of the bankruptcy act, would be to 
do so upon mère conjecture. 

The order of the référée rejecting each of the claims is reversed, 
and he will allow the same against the bankrupt estate in the sev- 
eral amounts claimed. It is ordered accordingly. 
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In re BENBDICT. 
(District Court, B. D. Wisconsin. August 14, 1905.) 

1. BANKBUPTCY— RECEIVERS— POWEE TO, ACT OUTSIDE OF DISTRICT. 

Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 34-5 [U. S, Comp. St. 1901, p. 
3421], which deflnes courts of bankruptcy and their jurisdiction "within 
tbeir respective territorial llmits," contalns nothlug which authorizes 
such a court to confer upon a reeeiver appointed thereunder, who is net 
vested with tltle to the bankrupt's property, the power to exercise his 
officiai functions In respect to such property In any other district, and un- 
der the gênerai rule governing courts of equlty and thelr recei vers appoint- 
ed In creditors' suits such reeeiver has no authorlty to act offlcially out- 
slde of the district of his appointment. 

2. Same— PowBKs OF Court of Ban kruptct— Appointment of Ancillaby 

Rbceiver. 

In vlev? of the full equity powers eonferred on courts of bankruptcy by 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], 
80 far as may be necessary to enforce the act, such courts may employ 
the procédure, wrlts, and remédies knov^n to equity jurisprudence ; and 
where, in Involuntary proceedings, a reeeiver has beeu appointed, a 
District Court of another district In which property of the alleged bank- 
rupt is sltuated has power to appoint an ancillary reeeiver to aid the court 
of original jurisdiction in preserving such property pendlng the sélection 
of a trustée, the necessity of such appointment being shown. 

In Bankruptcy. On pétition for appointment of ancillary re- 
eeiver. 

Thls pétition, signed and duly verlfied by three of the principal creditors 
of the alleged bankrupt, recites : First. The filing of au involuntary pétition 
agairist the alleged bankrupt in the Northern District of Illinois. Second. The 
appointment of E. C. Day as reeeiver of the moneys, crédits, and effects of the 
alleged bankrupt ; and copies of the Involuntary pétition and proceedings are 
annexed showing the appointment and qualification of sald Day as such re- 
eeiver. Third. That the alleged bankrupt was conducting an extenslve busi- 
ness, havlng branch stores In Wisconsin, and four such stores, containlng a 
large amount of goods, are sltuate withln the Eastern District of Wisconsin. 
Fourth. Frayer for the appointment of sald Day as ancillary reeeiver hère. 

Bloodgood, Kemper & Bloodgood, for petitioners. 

QUARLES, District Judge. The question raised by this appli- 
cation is one of interest to the profession, and of great importance 
in the administration of the présent bankrupt act. Conflicting 
rulings hâve already been made in several courts of bankruptcy. 
Text-writers throw little light upon the subject, and I hâve there- 
fore concluded, in deciding this application, to write an opinion, 
and coUate the authorities upon the several propositions involved. 

The primary purpose of the bankruptcy court, and its first duty 
in point of time, is to collect and bring into custody the assets of 
the estate, and préserve the same until a trustée is qualified to take 
title thereto. To this end the act of 1898 provides in case of neces- 
sity for the appointment of a reeeiver, who is practically a custodian. 
Section 2, subd. 3, Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3421]. The conditions now obtaining in every 
department of industry, and the wide scope of modem enterprise. 
render the prompt assembling of assets at once important and diffi- 
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cuit. Business is largely conducted by great corporations, whose 
investments and opérations are not cohfiried to a single state or dis- 
trict, but often involve transactions and holdings in many states 
When an involuntary pétition is filed against such corporation, it 
is not uncommon that the assets are widely scattered. In the in- 
stant case the allegéd bankfupt has stocks of goods in four dif- 
férent cities in this district. The several steps provided by the 
bankrupt act to secure an adjudication and the sélection of a trustée 
involve considérable delay, although no opposition develops. This 
delay may be indefinitely prolonged by a demand for a jury trial 
and a final review by writ of error. Time must be allowed to 
assemble the creditors who are to sélect a trustée. From twenty 
days to four months may be designated as the usual period for 
thèse primary proceedings, although one case has been brought 
to my attention where two years were consumed in litigation be- 
fore a trustée was chosen. In the meantime, what will become of 
thèse widely scattered assets situate beyond the territorial limits 
of the court of original jurisdiction? There seëms to be no one 
whose duty it is to give any attention to such property. A dis- 
honest bankrupt, having access, may dissipate or dispose of it, or 
entangle the title with liens and complications. It will be subjected 
to péril from theft as well as from fire, there being no custodian to 
protect or insure it. Uniess some way can be devised under the 
bankrupt act to husband thèse scattered assets, the law discloses 
a structural weakness which seriously impairs its efficiency. 

If the Illinois receiver could be authorized to proceed to this 
district and take possession of property which confessedly belongs 
to the allegçd bankrupt, there would be no necessity for a resort 
to ancillary proceedings. Naturally, the fîrst question for consid- 
ération is whether such receiver has extraterritorial authority. 
The difificulty encountered at the threshhold lies in the limitation 
placed by the bankrupt act upon the jurisdiction of the courts by 
the language, "within their respective territorial limits," etc. It 
is difficult to see how such jurisdiction, so qualified, can be enlarged 
by an order. Any act by such receiver in Wisconsin pursuant to 
such order would amount to an attempted exercise of jurisdiction 
outside the territorial limits. In other words, this limitation puts 
the court of bankruptcy and its receiver upon the same footing as 
to extraterritorial jurisdiction as the court of chancery operating 
through its receiver under a creditors' bill. It therefore becomes 
important to consult the law as to the status of a receiver thus ap- 
pointed by a court of chancery when assuming to act outside terri- 
torial limits of the court appointing him. The Suprême Court of 
the United States considers this question with great ability and 
thoroughness in Booth v. Clark, 17 How. 327, 15 L. Ed. 164. In 
that case a receiver appointed under a creditors' bill in New York 
sought to possess himself of certain personal assets in the Distri-^t 
of Columbia, and fîled a bill for that purpose within the District, 
having been expressly authorized so to do by the court appointing 
him. The court hold that: 
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"He [the recelver] bas no extraterritorial power o( officiai action; none 
wWcii the court appointlng him can confer with authorlty to enable hlm to 
go Into a foreign jurisdlction to take possession of the debtor's property ; none 
which can give hlm, upon the principle of comlty, a privilège to sue in a for- 
eign court or another jurisdiction, as the judgment créditer himself might hâve 
done," etc. "If he seeks to be recognized In another jurisdiction, It is to take 
the fund there out of it, without such court havlng any control of bis subsé- 
quent action lu respect to it, and without bis having even officiai power to 
give security to the court the aid of which be seeks for bis faltbful conduct 
and officiai accountability." 

In Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 
380, Mr. Justice Peckham, delivering the opinion of the court, says : 
"We do not think anything has been said or decided in this court 
which destroys or limits the controUing authority of that case" — 
Booth V. Clark, supra. 

In Great Western Minerai & Manufacturing Co. v. Harris, 25 
Sup. Ct. 770, 49 L. Ed. 1163, Mr. Justice Day, delivering the opin- 
ion, fully sustains the authority and reasoning of this early case, 
and commits the court again to the doctrine that the receiver in 
whom the title to assets has not been vested, but who relies upon 
bis authority as an ofificer of the court, has no authority to do any 
ofïïcial act outside the jurisdiction of the court appointing him. 

Therefore we conclude that the process and authority of the 
District Court for the Northern District of Illinois are entirely 
inoperative in this district, and do not warrant the Illinois receiver 
to discharge any officiai function whatever in this district. 

The next question is whether this court may by ancillary proceed- 
ings appoint a receiver to aid the Illinois court in gathering up and 
protecting the assets of the alleged bankrupt within this district 
pending the proceedings looking to the sélection of a trustée. This 
is a question that has been the source of much perplexity to the 
bar, and has ehcited adverse judicial opinions, although I believe 
in practice ancillary jurisdiction has been generally exercised. The 
following are some of the cases under the act of 1898 where the 
existence of such jurisdiction has been doubted or denied: In re 
Schrom (D. C.) 97 Fed. 760 ; In re Williams (D. C.) 123 Fed. 322, 
324; In re Tybo Mining Co. (D. C.) 133 Fed. 699; In re Williams 
(D. C.) 120 Fed. 38 ; Ross Meham Co. v. Southern Car Co. (D, C.) 
134 Fed. 403. See, contra, In re Sutter Bros. (D. C.) 131 Fed. 654; 
In re Peiser (D. C.) 115 Fed. 199. It will be conceded that ancillary 
jurisdiction is not expressly provided for by the text of the act of 
1898. Neither was it so expressly provided under the act of 
1867 or 1841. Therefore the earlier décisions will prove instructive. 
This same question having arisen under the act of 1867, it was held 
in two cases that there was no warrant for ancillary jurisdiction. 
Marksan v. Heaney, 1 Dill. 497, Fed. Cas. No. 9,098 ; In re Richard- 
son, Fed. Cas. No. 11,774. Thereafter the same question was con- 
sidered by Mr. Justice Clifford in Sherman v. Bingham, 3 Clifï. 
552, Fed. Cas. No. 12,762, with great learning and ability. The 
court say: 

"Judges of the District Court must slt undoubtedly In the districts for wblch 
they are respectlvely appointed, and no doubt Is entertained that the process 
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of the court in proceedings In baokruptcy cases Is restriçted to the territo- 
rial iJlmitJi of the district; but tbO' Janguage of section 1 of tbe bankrupt act 
descrlbiflgi the jurisdictlon of the District Courts sitting as courts of bank- 
ruptcy Is that tbey shalj Lave original jurisdictlon In their respective dis- 
tricts 'in ail ma tiers and proceedings in bankruptcy.' * » * District Courts 
hâve orlgîaal jurisdictlon In thelr respective districts in ail matters and pro- 
ceedings in bankruptcy, and the argument is that, inasmuch as the jurisdic- 
tlon must be exercised in the district for which the District Judge is ap- 
pointed, the District Court, sitting as a court of bankruptcy, canuot exercise 
jurisdictlon in aiiy case except in the district where the bankruptcy proceed- 
ings are pendlng ; but section 1 of the bankrupt act contalns no such limita- 
tion, nor does It contain any words which, properly considered, justlfy any 
such conclusion." 

The court refers to an early case decided by Mr. Justice Story — 
Ex parte Martin, Fed. Cas. No. 9,149 — and quotes the language of 
that distinguished jurist: 

"On the contrary, It is not unnatural to présume that In cases orlglnally In- 
stltuted and pendlng in one district an assignée may apply to reach persons 
and property situate In other districts, and requlre auxillaryproceedings there- 
in to peffect and accompUsh the objects of the act. The intention of Congress 
was that the District Courts in every district should be mutually auxiliary to 
eàch other for such purposes and proceedings." 

The court then say that this opinion of Mr. Justice Story was 
generally foUowed and concurred in by the courts of bankruptcy, 
and that there was no such différence in the text of the two acts 
(1863' and 1841) as to^ render the reasoning inapplicable, and the 
same is adopted as consistent with the scope and purposes of the 
act of 1867. -, ' 

The.case of Sherman v. Bingham seems to hâve, been accepted 
as a correct exposition of the law in Re Tifït, 19 N. B. R. 201, Fed. 
Cas. No, 14,034. ,,,-,._ 

In lj875, the attention of the Suprême Court of the United States 
was called to this question in Lathrop v. Drake, 91 U. S. 516, 23 L. 
Ed. 414. ; On page 517, 9i U. S., 33 L. Ed. 414, the court say : 

"Were It not for the words 'in thelr respective districts,' the jurisdictlon 
would extend to matters ,of bankruptcy arising anywhere, wlthout regard to 
iQcaljty. ;it is contended that thèse words confiné It to cases arising In the 
district, fetit such Is not the language. Thelr jurisdictiqn is confined to their 
respective districts, it is true; but it extehds to ail matters and proceedings 
in bankruptcy wlthout limit. When the act .says that they shall havé juris- 
dictlon : in thelr respective districts, it means that the jurisdictlon is to be 
exercised in their respective districts, Ea.ch ^court witlfin its own district may 
exercise the pîiwérs conferred, but those powers extend to ail matters of bank- 
ruptcy wlthoùt limitatiMi." 

On page 518, 91 U. S., 23 L. Ed. 414, the court, continuing, say: 

"Proéeedlnga ancillary to and in aid of the proceedings ih bankruptcy may 
be necessa'ry In'ôther districts where the principal court cannot exercise juris- 
dictlon; and it may be necessarjr for the assignée to institute sults In othei- 
districts for the recovery of assets of the bankrupt. That the courts of such 
other districts, may exercise jurisdlction in such cases would seem to be the 
necessary result pf. the gênerai jurisdictlon conferred uponthem, and is in 
harmony with the sèope and design of the act." 

This unanimous opinion of the court iriterpreting the former act 
is entitledto respect, and I believe that the same construction will 
be impo^d. lûjpQn the présent act. This éase is cited with approval 



IN KE BENEDIOT. 59 

in Btirbank v. Bigelow, 93 U. S. 183, 33 L. Ed. 542. See, also, 
Goodall V. Tuttle, 3 Biss. 330, Fed. Cas. No. 5,533. 

It will be noticed that no case cited in support of the jurisdic- 
tion covers the power to appoint ancillary receivers. The reason 
is plain. The former acts failed to provide for any receiver or tem- 
porary custodian. 

The procédure under Act March 2, 1867, c. 176, §§ 40-42, 18 Stat. 
536, 537, provided for injunction to protect the property, and, if 
need be, the arrest of the bankrupt, and immediately upon adjudica- 
tion a warrant issued to take possession of ail assets. A compari- 
son of section 1 of the act of 1867, 18 Stat. 517, and section 2 of 
the act of 1898, will demonstrate that the jurisdiction conferred upon 
Districts Courts by the latter is much more ample than under the 
former, especially as regards équitable jurisdiction. The présent 
act, as amended, explicitly confers plenary jurisdiction of every con- 
tention that may properly arise in the administration of the act. 
To quote from the act, we find expressly conferred upon District 
Courts "such jurisdiction at law and in equity as will enable them 
to exercise original jurisdiction in bankruptcy proceedings," etc. ; 
among other things, "to cause estâtes of bankrupts to be collected," 
"to détermine controversies in relation thereto," "to make such 
orders, issue such process, and enter such judgments, in addition 
to those specifically provided for, as may be necessary for the en- 
forcement of this act." District Courts having been thus clothed 
with full equity powers, so far as may be necessary, to enforce the 
act, it follows that they may employ the procédure, writs, or remé- 
dies known to equity jurisprudence. Ancillary proceedings were 
early adopted by fédéral courts as appropriate and indispensable 
to bring property situate in several jurisdictions under control of 
the court of original jurisdiction ; notably in foreclosure against 
railways extending into several states. By comity courts of equity 
in the several states hâve adopted the same practice, so that it has 
become familiar to the profession. 

Objection is made, however, in one of the opinions above cited, 
that in adapting such practice to the bankrupt act at this stage 
of proceedings there is no adversary party upon whom process is 
served, and therefore no ground is laid for a judicial proceeding. 
At first blush, it would seem an anomaly to institute a judicial pro- 
ceeding without process. It must be remembered, however, that 
this is strictly a proceeding in rem, contemplating only temporary 
control of certain property. A proceeding in bankruptcy is sui 
generis. The filing of an involuntary pétition is not the commence- 
ment of a suit against the failing debtor to recover debts due. It 
contemplâtes rather the collection and distribution of an estate. 
Such proceedings do not abate by the death of the alleged bank- 
rupt, occurring after the pétition and before the adjudication. 
Re Hicks (D. C.) 107 Fed. 910; Re Spaulding (D. C.) 134 Fed. 
507. Another fact must be kept in mind. The very property 
sought to be reached has been by virtue of the act of Congress 
brought sub modo under fédéral influence and control by the filing 
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of the involuntary pétition, which has, so to speak, împosed a status 
upon ail the property of the alleged bankrupt everywhere. Bank v. 
Sherman, 101 U. S. 400, 25 L. Ed. 866 ; Mueller v. Nugent, 184 
U. S. 1-16, 22 Sup. Ct. 269, 46 L. Ed. 405. Such pétition, when 
filed, is held to be "a caveat to ail the world," and to operate upon 
such assets like an attachment or injunction. Such légal resuit is 
not expressly provided for in the text of the law, but is predicated 
bj^the court upon the gênerai scope of the act and the purpose of 
Congress. 

If it was necessary to efïectuate the purposes of the act to impose 
this status without regard to territorial iimits, is it not equally in 
Une with such législative purpose to maintain such fédéral control 
to the end that ail the assets, wherever situate, may remain intact 
until the trustée is invested with title thereto ? This can only be 
donc by co-operation among the several District Courts. This pro- 
ceeding in no proper sensé inaugurâtes a litigation, but culminâtes 
in a supplementary order. It finds support in the jurisdiction al- 
ready vested in another court of bankruptcy to which it is ancillary. 
The receiver so appointed must account to, and be largely controUed 
by, the original" court that is charged with the administration of the 
estate. 

For thèse reasons I believe that an ex parte application is suffi- 
cient if it conclusively shows facts conferring jurisdiction upon 
the parent court. Such jurisdictional facts clearly appearing from 
this record, and it appearing to be a case where a receiver is in- 
dispensably necessary, the prayer of the pétition should be 
granted. 
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TOUNG V. MERCANTILE TRUST CO. 
(Circuit Court, S. D. New York. July 3, 1905.) 

1. Trusts— Enfoecement of Trust— Sufficienct of Allégation. 

A bill for an accounting, which allèges that complalnant delivered se- 
curities amountlng to a sum stated to défendant "as trustée and depos- 
Itary to hold and thereafter deliver and distribute the same as direuted 
and authorized by the complainant, and that the défendant received the 
securities and accepted the trust obligations to so deliver and make dis- 
tribution thereof," but whlch does not further state the character of the 
trust, its terms, extent, or purposes, or whether in writing or paroi, does 
not show such an express or implled trust relation between the parties 
as to confer jurisdiction on a court of equity, the allégations being entirely 
consistent with a mère deposit creating only the relation of bailor and 
bailee. 

2. Equity- Pleadinq — Allégations Admitted bt Demubbeb. 

In such case the gênerai averments of a trust are merely conclusions 
of law, which are not admitted by a demurrer. 

3. BaILMENT— FiDUCIAEY RELATIONS. 

A contract of bailment does not ereate such fidueiary relations between 
the parties as to give a court of equity jurisdiction of a suit for its enforce- 
ment, unless accompanied by facts and circumstances from which it may 
be presumed that the intendment of the parties was to ereate a trust, or 
where the obligations imposed arose out of confidential relations. 

In Equity. On demurrer to bill. 

Dittenhoefer, Gerber & James, for complainant. 
Alexander & Colby (William F. Goldbeck, of counsel), for de- 
fendant. 

HAZEL, District Judge. The bill is for an accounting, and al- 
lèges that on or about June 24, 1902, the United States Shipbuilding 
Company, a New Jersey corporation, bought certain properties from 
the complainant, for which he received securities amounting in 
the aggregate to upwards of $60,000,000 ; that the complainant 
thereupon delivered such securities to the défendant, as trustée 
and depositary, to hold and thereafter deliver and distribute the 
same as directed and authorized by the complainant, and that the 
défendant received the securities and accepted the trust obliga- 
tion to so deliver and make distribution thereof; that an account 
has been demanded of the défendant, but none has ever been ren- 
dered in respect to such deposits or of the disposition made thereof. 
The bill also allèges "on information and belief that in the disposi- 
tion, distribution, and disposai of the said securities the défendant 
has disregarded the rights of your orator, and has violated its 
duties as trustée to your orator, and his directions and wishes 
respecting the same." How the securities were disposed of, whether 
by sale or distribution, what complainant's wishes or directions 
were, or in what particular his rights hâve been violated, does not 
appear. The défendant has demurred on the grounds that the bill 
lacks equity, and that the court is without jurisdiction. 

Complainant's theory is that the défendant was depositary and 
trustée, and hence fidueiary relations existed between them en- 
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titling complainant to an accounting. The demurrant contends, 
on the other hand, that the transaction simply amounted to a naked 
deposit, by which the relations of bailor and bailee were estab- 
lished. A court of equity doubtless has plenary power to déter- 
mine the . rights and liabilities arising between a trustée and the 
beneficiaries of a trust. It is évident, however, that the gênerai 
allégation of trust or trusteeship, together with the object and 
purposé of its création, is not hère distinctly or sufficiently averred. 
It is pertinent to inquire, what did the défendant undertake to do 
other th^an becorne depositary or bailee? The character of the 
trust, its extent or purpose, and whether in writing or by paroi, is 
not disclpsed. The éssential éléments of a trust, viz., a beneficiary, 
a trustée other than the beneficiary, the subject-matter of the 
trust relations, and surrender of the property and transfer of the 
title to the trustée, are not well pleaded. The claim that the orator 
parted with his property to the United States Shipbuilding Com- 
pany upon receiving the securities, and then deposited the same 
with thé défendant under an implied arrangement that such secu- 
rities were to be distributed as he might direct, in my Judgment was 
not sufficient to establish such express or implied trust relations as 
would warrant the interposition of a court of equity. Certainly 
it would seem that spécifie and definite facts to warrant the in- 
terférence of a trust relation should hâve been pleaded, instead of 
merely gênerai averments. The suggestion that the demurrer con- 
cèdes the allégations of the bill is not entirely correct, as such admis- 
sions only include relevant facts, such as are well pleaded, and not 
conclusions of law. John D. Park & Sons Co. v. National Whole- 
sale Dr.uggists' Ass'n, 175 N. Y. 1, 67 N. È. 136, 62 L. R. A. 632, 
1)6 Àm,' St. Rep. 578. The transaction, as pleaded, has ail the 
■earmarks of a mère deposit, and not of a trust, in which the légal 
title has passed to the trustée, and where the cestui que trust has 
the bénéficiai enjoyment. United States v. Union Pacific Railroad 
Co., 98 Ù. S. 619, 25 L. Ed. 143. "The term 'trust,'" says Chan- 
cellor Kent in Kane v. Bloodgood, 7 Johns. Ch. 90, 11 Am. Dec. 
417, "is a véry comprehensive one. Every deposit is a direct trust. 
Evéry person who recéives money to be paid to anôther, or to apply 
to a particular purpose, is a trustée. The cases ôf hirér and letter 
to hire, borrower and lender, pawner and pawnee, principal and 
agent, are ail cases of express trust, etc. It haS never been held, 
however, that thèse and the like cases are such technical trusts as 
to bring them -vvithin our limited equity jurisdiction." Complain- 
ant, çoritèhding that trust relations existed between the parties, 
places reliânce upon the cases of Manhattan Éank v. Walker, 130 
U. S. 267, 9 Sup. Ct. 519, 32 L. Ed. 959, and Clews v, Jamieson, 183 
U. S. 461, 21 Sup. Çt. 845, 45 L. Ed. 1183, which cases I deèm 
clearly distingùishable. ^ In each there is présent a stated bene- 
ficiary, who instituted the action to enforce the trust, and for whose 
benefit the spécial deposits were made; and, moreover, the trust 
character'of the transaction was plainly recognized by the deposi- 
taries. Héncé'the contention of the défendant, the Mercantile Trust 
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Company, that a trust relationship is not apparent from the bill is 
sustained. , 

The next point is whether the relations between the contending 
parties were of a fiduciary character. Assuming the relations of 
bailor and bailee to hâve existed, the question naturally arises 
whether a fiduciary responsibility was imposed thereby. That the 
transactions of principal and agent, bailor and bailee, and pledgor 
and pledgee are not cognizable in equity is clear, unless accompa- 
nied by facts and circumstances from which it may be presumed 
that the intendment of the parties was to create a trust, or where 
the obligations imposed arose out of confîdéntial relations. Miller 
et al. V. Kent et al. (C. C.) 16 Fed. 13 ; Sawyer v. Atchison, T. & 
S. F. R. Co. (C. C.) 119 Fed. 252; Marvin v. Brooks, 94 N. Y. 71; 
American Spirits Mfg. Co. v. Easton et al. (C. C.) 120 Fed. 440; 
Upshur V. Briscoe, 138 U. S. 377, 11 Sup. Ct. 313, 34 L. Ed. 931. 
To the same efïect, see Sanford v. Sanford, 139 U. S. 642, 11 Sup. Ct. 
666, 35 L. Ed. 290, and Minnesota v. Northern Securities Co., 184 
U. S. 199, 22 Sup. Ct. 308, 46 L. Ed. 499. My conclusion is that 
such facts and circumstances as are essential to cônfer jurisdiction 
on this court are not pleaded, and hence the point is well taken. 

The demurrer is sustained, with costs, leave, however, being 
granted the complainant to amend within 20 days; otherwise the 
bill is dismissed. 



SAMUEL SCHIFF & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3,G31. 

1. CxjsTÔMS Dtjties— Classification— Stravv Bbaids ob Plaits fok Hats. 

Held, that certain merchandise, consisting of wide braids pr plaits of 
straw, fastened together so as to form rectangular strips measuring about 
18 by 36 inches, are not dutiable as hats partly manufactured, under Tariff 
Act JUly 24, 1897, c. 11, § 1, Schedule N, par. 409, 30 Stat. 189 [U. S. Conip. 
St. 1901, p. 1673], but as straw braids or plaits, "suitable for making or 
ornamenting hats," etc., under the same paragraph. 

2. Same— Articles Whollt of Stbaw— Braids Tied with Cotton. 

A small amount of cotton thread in straw braids w^ill not remove snch 
articles from the provision In Tarife Act July 24, 1897, c. 11, § 1, Schedule 
N, par. 409, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673], for braids com- 
posed "wholly" of straw, where the thread is only used for temporarily 
tying the ends of the braids to prevent them from unravellng. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,738, T. D. 25,459, affirming 
the assessment of duty by the Collecter of Customs at the port of 
New York. 

B'ollowing is that part of thK opinion of the board as to the construction 
of the provision in Tariff Act .Tuly 24, 1897, c. 11, § 1, Schedule N, par. 400, 
30 Stat. 189 [U. S. Comp. St. 1901, p. 1G73], for braids "wholly" of straw, whlch 
is ref erred to in the opinion of the court, inf ra : 
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Howell, General Appralser. We may add that, even If It were establlshed 
that the articles are commerclaliy known as "plalts," as the wltness in this 
oase testlfled, the classification contended for by the protestants could not 
Ue upheld, Inasmuch as it appears, from an analysls of the sample admitted 
in évidence, tbat the goods are not composed wholly of chip, but a substantial 
component thereof (3.10 per cent.) is eotton. See G. A. 4,687, T. D. 22,124. 
The présence In a manufactured article of as small a quantity as 2 per cent, 
of a material bas been held sufflclent to affect Its classification. Hamano v. 
U. S. (D. 0.) T. D. 24,946, and the authorities there cited. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importers. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandièe in question con- 
sists of wide braids or plaits, fastened together so as to form 
rectangular strips about 18 inches in width by 36 inches in length, 
which are suitable for making or ornamenting hats. They were as- 
sessed as hats partly manufactured, at 35 per cent, ad valorem, 
under the provisions of Act July 24, 1897, c. 11, § 1, Schedule N, 
par. 409, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]. The im- 
porter claims that they are only liable to duty at 20 per cent, ad 
valorem, under the provisions of said paragraph, as "braids, plaits, 
* * * composed wholly of straw, chip, * * * suitable for 
making or ornamenting hats," etc. It appears from the testimony 
before the board that the article as thus imported is known com- 
merclaliy as "plaits" or "wide braids." The board, however, held 
that the articles were plateaux, and therefore within the décision 
in U. S. v. Bacharach, 92 Fed. 990, 35 C. C. A. 139. Plateaux, how- 
ever, are sewed in an oval form, in the shape of a hat, while this 
merchandise consists of rectangular shapes. In its présent condi- 
tion it does not necessarily constitute a hat partly manufactured, 
except in the same sensé that the individual braids, of which it is 
composed, might be so considered. 

The board seems to hâve reached its conclusion upon an erro- 
neous view as to the efïect of certain eotton threads, which, ac- 
cording to the testimony, are only used' for temporarily tying the 
ends of the braids to prevent them from unraveling. It is thought 
that the merchandise should hâve been assessed as braids or plaits 
composed wholly of straw, etc., and suitable for making or orna- 
menting hats, rathcr than as hats partly manufactured. 

The décision of the Board of General Appraisers is reversed. 
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SAGE V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit July 10, 1905.) 

No. 2,230. 

1. Public Lands— Railboad Ghant— Suit Undeb Adjtistment Aot. 

The sole scope and purpose of Act March 3, 188T, c. 376, 24 Stat. 556 
[U. S. Oomp. St. 1901, p. 1595], provldlng for the adjustment of rallroad 
land grants and the bringing of suits by the United States to recovo • 
lands erroneously certifled or patented thereunder, Is to restore to tlie 
Land Department of the government its exclusive jurisdiction to prima- 
rily détermine ail questions afifecting rights to the public lands, which 
through fraud or mistake it has lost by an erroneous certification or 
patenting with respect to the lands in question; and such act confers no 
jurisdiction on the courts to détermine, in a suit brought thereunder, 
the right of the railroad company grantee to the lands involved or of an 
adverse claimant thereto. 

2. Same— Mistake— IssuANCE of Patent Pending Adverse Claim. 

Where it is shov^n that a tract of land veas certifled and patented under 
a railroad grant whlle an application for a homestead entry thereon 
vras pending on appeal in the Land Department which, through mistake, 
had not been entered upon the records, thus deprlving the department of 
the power to détermine the homestead clalmant's rights on the merlts, a 
case of erroneous patenting is made out, which entitles the government to 
a cancellatlon of the patent in a suit brought therefor under Adjustment 
Act March 3, 1887, c. 376, 24 Stat. 556 [U. S. Comp. St. 1901, p. 1595]. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Thls suit was brought by the government to cancel the certification of 128 
acres of land in Swift county, Minn., certifled by the government to the state 
of Minnesota In aid of the Hastings & Dakota Eailway Company for whose 
stockholders appellant, Russell Sage, is trustée. The suit is brought under the 
provisions of section 2 of an act of Congress, approved March 3, 1887 (24 Stat. 
556, c. 376 [U. S. Comp. St. 1901, p. 1595]). It is based on the following state 
of facts: By act of the Législature of the terrltory of Minnesota, approved 
February 20, 1857, the Hastings, Minnesota River & Red River of the North 
Railroad Company was incorporated for the purpose of constructing a Une of 
railway from the city of Hastings, Dakota county, Mlnn., westward through 
the then terrltory of Minnesota, to its western boundary, and branch Unes. 
Thereafter Congress by act approved July 4, 1866 (14 Stat. 87, c. 168), granted 
to the state of Minnesota, In aid of the construction of the railroad, land as 
follows: "Every alternate section of land designated by odd numbers to the 
amount of five alternate sections per mile on each slde of sald road, and fur- 
ther provided that in case it shall appear that the United States hâve, when 
the Unes of routes of said road are deflnitely located, sold any section or part 
thereof granted as aforesaid, or that the right of pre-emption or homestead 
settlement has attached to the same or that the same has been reserved 
by the United States for any purpose whatever, then It shall be the duty 
of the Secretary of the Interior to cause to be selected for the purposes 
aforesaid from the public lands of the United States, nearest to the 
tiers of sections above specifled, so much land in alternate sections or parts 
thereof, designated by odd numbers as shall be equal to such lands as the United 
States hâve sold, reserved or otherwise appropriated, or to which the right 
of homestead or pre-emption settlement has attached, which lands thus indi- 
cated by odd numbers and sections, by the direction of the Secretary of the 
Interior, shall be held by said state of Minnesota, for the purposes and uses 
aforesaid, provided that the lands so selected shall in no case be located more 
than twenty miles from the Unes of sald road." Thereafter, on March 7, 1867, 
the state accepted the grant, and on June 26, 1867, the railroad company flled 
140 F.— 5 
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Its map of deflnlte location In the govermnent Land Office. On Aprll 22, 1868, 
the Land Department of tbe government withdrew from entry the odd-number- 
ed sections witliin 20 miles of the Une of deflnite location of the railroad, as 
provlded in the act mâkiiig the grant. Thereafter the Législature Of the state 
of Minnesota changed the name of said railroad company to the Hastings & 
Daltota Railway Company. The rallway company, before January 10, 18S0. 
constructed the Une of road, and thus earned and became entitled tp the land 
granted, where not otherwise appropriated, in accordance with the terms of the 
grant. Ci) May 26, 1883, the railway company selected 68,562.83 acres of 
land within the place and Indemnity limits, which amount fell far below the 
fuli amount necessary to satisfy the grant, and If ail the available lands within 
the indemnity limits, not otherwise appropriated, had at this time been selected, 
there would not hâve been sufflcient to satisfy the entire grant. On October 
23, 1891, this sélection was rejected because the spécifie tracts of land claimed 
were not designated in the sélection. Thereafter, on October 29, 1891, appel- 
lant, as trustée of the railway company, made a sélection of the land in con- 
troversy and ail other lands available, and this sélection was approved by the 
'Secretary of the Interlor March 29, 1897. In the year 1887, the state of 
Minnesota annulled the charter of the railway company, and ail its assets, 
inciuding the lands granted, were conveyed to appellant, Russell Sage, in trust 
for the beneflt of Its shareholders. 

In the month of April, 1882, one Andrew E. Rockvog entered on and took pos- 
session of the land in question for the purpose and with the Intent of making 
a homestead entry thereon, and has ever since continued to live on, improve, 
and cultivate the land, building thereon a dwelling house, barns, granaries, 
and other buildings requisite for farming purposes, to the value of $1,000, 
and has cultivated about 75 acres of the land. On the 31st day of August, 1894, 
Rockvog made his application to enter the land at the local land office. This 
application was, without action by the oflicers of the local land office, trans- 
mitted to the Oommissioner of the General Land Oflice, who, on November 22, 

1899, referred the application back to the local land office with directions to 
grant a hearing thereon. Thereafter, on the lOth day of January, 1900, a 
hearlng was had on the application before the register of the local land office in 
pursuanee of Instructions from the Oommissioner of the GeneraKLand Office, 
and a décision was rendered by the register allowing the application. There- 
after, on the 20th day of February, 1900, appellant, as trustée for the share- 
holders of the railway company, appealed from this décision to the Oommis- 
sioner of the General Land Office. Thereafter, on the Ist day of September, 

1900, the Oommissioner* having considered the appeal, ordered the tract of 
land In controversy should be held for cancellation subject to the appeal by the 
railway company from such décision, Thereafter, on the llth day of Septem- 
ber, 1900, the Comrnissîoner vacated and set aside his décision of September 1, 
1900, on the ground that through inadvertence and mistake the fact had not 
been mfide to appear the land had theretofore been certifled by the Secretary 
of the Interlor to the state of Minnesota, and further ordered the railway 
company should be allowed 60 days within which to show cause why the title 
to the land should not be recovered by the United States, under the provisions 
of the açt upon which the suit Is based. No appeal was taken from this order. 
The Oommissioner demanded of the appellant a reconveyance of the land In 
accordance with the provisions of the act under which this suit was brought, 
vvhich was refused. Thereupon, this suit was brought. 

The case was submitted to the court, for décision upon an agreed state- 
ment of f aets, in which appear the f oUowing admissions and stipulations of 
parties: 'fThat unintentionally, and through the mistake of the officers of 
the Général Land Office> thç application of said Rockvog to enter said land and 
the appeal, therefrom were not-entered upon the tract books kept in the office 
of the Conimissipner of the General Land Office, and no entry of said application 
or of saidappeal or of the flling of the same in said General Land Office was 
made upon any of the records contained therein prior to the approval of said 
railroad Indemnity sélection of October 29, 1891, and the certification of said 
lands as aforesaid. That while said homestead application and appeal were 
tu the, said General LanâiOffice; and so omjtted from the records thereof, the 
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sàld Coinmlsstoner of the General Land Office, at the request of the Secretary 
of the Interior, prepared a list of the lands embraced within the Indemnity 
grant of said Hastings & Dakota Rallvvay Company, as to which there appears 
to be no claim adverse to the clahii of the said défendant Sage in said sélection 
of October 29, 1891, the said Secretary of the Interior, by reason of said omis- 
sions in the books, and not haviug any Icnowledge of the pendency of said 
homestead application and appeal in said General Land Office, and the Commis- 
sioner of the General Land Office in making said list, by reason of the omission 
o( said application and appeal from the recorda of said office, unintentionally 
and through the mistake of the olficers of the General Land Office overlooking 
the same, prepared a clear list of said lands and certification to the state of 
Minnesota for the benefit 6f said railroad grant, which, by such mistake, in- 
cluded the land in controversy." 

The trial resulted in a deeree canceling and annulling the certification of the 
land to the state of Minnesota and the conveyance by the state to appellant, 
and restored the land to the governmcnt free and clear of any right, tltle, or 
elaim on the part of appellant under the certification to the state, and the 
conveyance made by the state to appellant. From this deeree défendant belovv 
appeals. 

Owen Morris, for appellant. 

Charles C. Houpt, for the United States. 

Before HOOK, Circuit Judge, and CARLAND and POLLOCK, 
District Judges. 

POLLOCK, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Act March 3, 1887, c. 376, 24 Stat. 556 [U. S. Comp. St. 1901, p. 
159Ô], under which this suit was instituted, empowers the Secretary of 
the Interior to adjust the land grants theretofore made by Congress in 
aid of the construction of railroads remaining unadjusted. Section 2 
of the act provides as follows : 

"That if it shall appear, upon the completion of such adjustments respect- 
fully, or sooner, that lands hâve been, from any cause, heretofore erroneously 
certified or patented by thé United States, to or for the use or benefit of any Com- 
pany clalmlng by, through, or under grant from the United States, to aid in 
the construction of a railroad, it shall be the duty of the Secretary of the 
Interior to thereupon demand from such company a relinquishment or recon- 
veyance to the United States of ail such lands, whether within granted or in- 
demnity llmits; and if such company shall neglect or fail to so reconvey such 
lands to the United States within ninety days after the aforesaid demand shall 
hâve been made, it shall thereupon be the duty of the Attorney General to 
commence and prosecute in the proper courts the necessary proceedings to can- 
cel ail patents, certification, or other évidence of title heretofore issued for 
such lands, and to restore the title thereof to the United States." 

The object and purpose of this act was not to confer jurisdiction on 
the fédéral courts to heai- or détermine âny question affecting the right 
of any party contesting for or claiming an interest in any portion of the 
public domain. The Land Department of the government is by law in 
vested with primary jurisdiction over the disposition of the public lands, 
and is empowered, in the exercise of that jurisdiction, to try and déter- 
mine ail adverse claims thereto. Its décisions are final and conclusive 
as to matters of fact, and subject to correction by the coyrts only in mat 
ters of law after final hearing and conveyance by the govefnment. In 
the exercise of that jurisdiction the land department is a judicial tri- 
bunal. Its ruHngs are judicial detèi-mination.s. Thé sole scope and 
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purpose of the act above cited is to restore to that tribunal jurîsdictîon 
in any case where, through fraud or mistake, an erroneous certification 
bas been made or patent issued, thus depriving that tribunal of jurisdic- 
tion, and to the end that it may proceed untrammeled to final hearing 
and décision. Mr. Justice Brewer, in delivering the opinion of the 
court in Germania Iron Company v. United States, 165 U. S. 379, 17 
Sup. Ct. 337, 41 L. Ed. 754, said: 

"But the theory of thls blll Is outslde the scope of ail such cases. It does 
not rest upori doubtfui and uncertain testimony. "Çhe facts are conceded, and 
there is, therefore, certainty as to what they are. The only question presented 
is as to the right which flows from thèse undisputed and admitted facts. It Is 
In efifect a suit by the government to restore to a tribunal to whlch It bas 
commltted exclusive jurîsdictîon over certain matters that jurisdlctlon which 
through inadvertence and mistake It bas been deprived of." 

In speaking of the primary and exclusive jurisdiction of the Land De- 
partment of the government, it is further said in the opinion : 

"Oongress has Intrusted to the Land Department the disposai of the public 
lands, and has invested the offleers of that department with exclusive jurisdic- 
tion over many thlngs lu connection with such disposition. Their détermina- 
tion in respect to questions of faet in ail matters of contest is exclusive and 
final. The issue of a patent Is in efCect the final détermination of that depart- 
ment In favor of the patentée and against the contestants of ail disputed ques- 
tions of fact — a détermination which it is not the function of courts to review 
except upon conditions of fraud, etc., which permit courts of equity to Investl- 
gate and pass judgment upon ail déterminations of ail trlbunals." 

Thus far, however, solicitors for the respective parties in the case at 
bar agrée. It is, however, contended by soliciter for appellant, the law 
will not do a uséless thing ; that by référence to the agreed facts it will 
be seen the right of appellant, as the représentative of those beneficially 
interested in the assets of the railway company, to receive title to the 
land in dispute is se clear, certain, and indisputable as to be beyond the 
pale of controversy ; and in conséquence, the cancellation of the certi- 
fication to the State and the conveyance by the state to appellant, as is 
donc by the decree entered, is a mère idle form, for that in the end the 
land must inevitably go to the appellant in any event. And many 
cases are cited and commented upon in his brief which it is claimed 
support this contention. As to the ultimate rights of the parties, as they 
must hereafter be determined by the appropriate tribunal, from the 
facts, we express no opirjion; for, as has been seen, the trial court did 
not hâve, nor does this court hâve, the jurisdiction and power to so do 
in this suit. The government is hère in its own right, seeking by force 
of the act to repossess itself of a portion of the public domain, not for 
the purpose of withholding it from appellant, nor for the benefit of the 
claimant, Rockvog, but for the purpose of restoring jurisdiction to that 
tribunal, charged by law with its disposition and the adjudication of the 
rights of ail claimants thereto, because, as averred, that tribunal by mis- 
take of fact was deprived of its jurisdiction before final décision. The 
claimant, Rockvog, is nôt a party to this suit, is not bound by the de- 
cree, and would not be bound by a décision of the contention made by 
appellant, as above stated, if such décision should be made. Therefore, 
the sole question for décision hère is, ivas error made in certifying the 
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land to the state at the time it was certifiée! ? And not, is it shown by the 
facts appellant is entitled to the land. 

From the facts stated it is seen the application of Rockvog to enter 
the land came to the hands of the Commissioner of the General Land 
Office from the local land office about September 15, 1894, and was 
there filed, but by mistake or oversight was not entered on the records, 
and in ignorance of this application the land in dispute was certified to 
the State; the tract book and other records of that office showing the 
land free from adverse claim. It is thus conceded by the filing of the 
application for homestead entry the jurisdiction of the Land Department 
had been invoked and had attachée! for the purpose of a hearing and 
détermination of the merits of such application prior to the certification 
of the land to the state for appellant, which hearing and détermination, 
through mistake of fact, was eut ofif by the erroneous certification of the 
land, and that, if such certification is permitted to stand, the claimant, 
Rockvog, will not only be deprived of any claim to the land, but his 
right to a hearing and décision of the merits of his application will be 
lost and destroyed. 

In Germania Iron Company v. United States, supra, Mr. Justice 
Brewer, in drawing a distinction between the case of the United States 
v. Central Pac. R. Co. (C. C.) 26 Fed. 479, wherein the only parties in 
interest were the government and the railroad company, and such a case 
as the one there under considération, and the one at bar, said : 

"Hère there are adverse claimants, there are contestants of the patentee's 
rlght, and the mère existence of a question of contested fact, the mère fact of a 
dispute between several parties, is sufflcient ground for a court of equity re- 
turnlng the matter for examination to the tribunal which Congress has created 
for such purposes. This is not a mère matter of procédure between the 
government and the patentée, but a question of the forum for the adjudication 
of controversies between Individual litigants." 

In the opinion it is further said : 

"It is true it does not afflrmatively appear In this case that the patentée was 
not entitled equltably to the land, or that the contestants had any superior 
right thereto; but his rights and their rights dépend upon questions of fact, 
such as priority of application, etc., the détermination of which by act of 
Oongress has been committed to the Land Department. It and not a court of 
equity is the tribunal intrusted by the law with jurisdiction over such matters, 
and the latter may not inquire what ought to hâve been the détermination of 
the former, but whether it has been wrongfully deprived of the power to make 
such détermination." 

It is claimed by solicitor for appellant the décision in the Germania 
Iron Company Case is modified bv the later case of Duluth & Iron 
Range Railroad Co. v. Roy, 173 U'. S. 587, 19 Sup. Ct. 549, 43 L. Ed. 
820. Not so. That was a suit brought by a defeated homestead 
claimant against the railroad, as patentée from the government, to 
quiet title, in which suit complainant was, of necessity compelled to 
show his superior right in equity. To that suit the government was not 
a party. The act hère involved did not control and was not considered. 
That case has no application hère. The Germania Iron Company Case 
cannot be distinguished from, but is, as was held by the court below, dé- 
cisive of the rights of the parties to this controversy. 

It follows the decree must be affirmed. 
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THE SCOW NO. 51 H. 
THE OVERBROOK. 

(District Court, E. D. New Tork. August 2, 1905.) 

1. Collision— Dbiptino Scow and Anchoeed îacht— InsuffioieNt Anohor. 

A dumping scow, wMch, wlth others, broke from a tow In New York 
Bay In thé night, during a hlgh wind, and drifted agalnst and Injured 
a yacht ânchorea near the eastern shore, heU not In fault for the collision 
by rea;son of the absence of a 'chaln or cable wlilch prevented her anchor 
from being serviceable, on évidence which showed that the anchor, if it 
could hâve been used, vvould not bave been sufflcient to hold the scow or 
prevent the collision, on account'of the hlgh wind. 

2. SamE— Tow Bbeakinq fSom Flotilla in Storm— Liabilïty of Tug fob 

Collision. 

While a tug with two helpérs was in New ïork Bay In the night, with 
a tovir of 21 beats, most of them loaded with coal, on the way from South 
Amboy to Jersey City, à heavy wind caused certain of the boats to 
break awày, and one of thêta drifted agalnst and Injured llbelant's yacht, 
which was anchored neàr the eastern shore. The évidence showed that 
the tow left the Kills about 12 o'clock, and that the wind was then light 
from the south or southeast, with no indications to give warning of the 
storm which struck the flotilla suddenly from the northwest at about 2 
o'clock, or later, when it was in the vicinity of Governor's Island, the wind 
blovéingfrom that tlme at à veloclty of 48 miles an hour and upward until 
after the collision. Also that after it struck the tugs could not see 
the llghts qp the tows, and dld not know that any had broken away until 
they reachèd' Jersey City, and that, if they had known the fact, neither 
of them could bave safely left the remaiulng boats to go to the relief of 
those adrift, HeU, that on the facts the tug was not In fault for taklng 
her tow out of the Kills, nor for failing to send relief to the drifting 
boats, :and was not liable for the collision. 

In Admjralty. Suit for collision. 

Franklin Léonard, Jr. (Avery F. Cushman, of counsel), for libel- 
ants. 

James Ji Macklin, for the Scow No. 51 H. 

Robinson, Bîddle & Ward (Henry G. Ward, of counsel), for the 
Overbrook. 

THOMAS, District Judgè. The libelants' yacht Naushon was, 
on Septembef 14th and 15th, anchored oflf Seventy-Seventh street, 
Bay Ridge, about 400 dr 500 feet from the shore, where there were 
12 feet of water at low tide. She was made fast to an anchored buoy 
inside the pier line, displayed an anchor light, and iher master was 
aboard. Between 4 and 5 a. m; of September 15thj Scow 51 H, 
drifting from the northwest, with her captaih and fàmily on board, 
came do\^ri upon the yacht, and carried her ashore, doing the dam- 
age for which the libel is filed. This scow, light, with 22 other 
boats loaded with coal, was taken from South Amboy about 4:30 
o'clock on the afternoon of September 14th. The scows were in 
tiers ofthcee boats in a tier, No. 51 H being the outside starboard 
boat, and, on account'of her length, made fast both to the last and 
next to the last tiers. The flotilla proceeded in tow of the tug Over- 
brook until the Baltimoce & Ohio Bridge was reached, when two 
other tugs, the Media and Brinton, came to aid the passage through 
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the bridge and the further progress of the tow. After passing the 
bridge, the Media went forward, and put out a hawser to the head 
tier of the tow, and assisted the Overbrook in towing, while the 
Brinton took off two boats, and landed them in the Kills, one at 
Constable Hook and one at King's Plaster Works, New Brighton. 
Theréupon the Brinton piirsued the tow, and joined it about 1 :30 
a. m. in the neighborhôod of Robbins Reef, and aided thereafter 
in towing the flotilla to Jersey City. While in the bay a storm so 
affected the tow as to cause 14 of the boats, inchiding Scow 51 H, 
to break loose and drift away. They continued to drift, under the 
influence of the northwest wind, breaking apart from each other 
from time to time. Some sank, some went ashore, and Scow 51 
H brought up as already stated. Scow 51 H had a sufficient an- 
chor, but no anchor chain or cable was supplied with it, and there 
never had been such on the scow. There were two or three good 
lines on the scow of about 30 fathoms in length, but too small to 
use with the anchor. The scow's hawser had been attached to an- 
other barge, which finally sank, but the hawser was not disengaged 
in time to allow the master of the scow to get it in and bend it to 
the anchor before the accident. The custom probably varies of 
dumpers carrying anchors and anchor chains and lines, but, con- 
sidering the fact that such scows frequently break away from the 
tow, it seems négligent to allow a dumper to be usçd without a 
serviceable anchor, and certainly the anchor is of much less value 
if its use dépends upon the employment of the hawser for the pur- 
pose of an anchor chain or cable. 

The difficult question to décide is whether the anchor, if dropped, 
would hâve prevented the accident. The évidence must be read to 
understand what perilous conditions beset the drifting boats; what 
collisions, in the darkness and storm, they sufïered or escaped ; 
how, one by one, they sank, or went ashore; how the barge made 
fast to 51 H finally sank ; and how the master of 51 H, having got 
loose from the sinking boat, and after long effort drawn in his 
hawser, was trying to bend it to the anchor, when he came suddenly 
upon the yacht. Had there been an appropriate anchor and chain 
or cable, he would hâve cast it. This shows that he at least hoped 
that it would be efficient to hold him against the northwest wind 
which was blowirig between 4 and 5 o'clock at 48 miles per hour, 
and which at 4:15 blew for five minutes at the rate of 68 miles per 
hour. But should the court hold that there was a just foundation 
for the hope? The scow captain states that the anchor would not 
hâve held him. That évidence might be deemed interested, and 
hence less potent. But the évidence of the captain of the yacht, as 
a witness for his employers, the libelants, is as follows : 

"Q. Do you think an anchor could hold that scow that night -wltb the wind 
blowing as stroog as It was? A. No, sir. Q. You don't thinli it conld?, A. 
Xo, sir. Q. Do you think it would be safe at ail for a man to anchor such a 
sco'yv? A. If he had plenty of cable he wouldn't hâve drifted so fast Q. 
Tou doii't mean to say it would stop her drifting that night, do you? A. If 
he had two anchors maybe it would hold. Q. Do you think one anchor would 
hold that scow with that ferocious wind on that night? A. No. * ♦ ♦ Q. 
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How can you tell whether that anchor, If thrown oTer, woulda't hâve lield 
her? How can you tell? A. Because It was too llght for that. Q. The an- 
chor was too llght? A. Tes, sir. Q. But you thinlc it would hâve stopped her 
ûriftlng — ^made her drift slower? A. Yes, sir." 

The court can judge of the probabilities only by the évidence, 
and when the two principal eyewitnesses of the accident, represent- 
ing at the time the parties, advise that the anchor would not hâve 
been efficient to prevent the collision, their concurring conclusions 
cannot be disregarded. Hence the scow must be acquitted. 

The libelants urge that the tug should not hâve gone out of the 
Kills, on account of the threatening weather, and also that it was in 
fault in not going itself or sending back one of the helping tugs to 
look after the safety of the tow after the storm broke. The duty 
of sending back a tug dépends somewhat upon the location of the 
tow at the time the storm broke. The évidence of the tug is that 
the storm came suddenly, when the tow was either at Ft. William, 
Governor's Island, or in the vicinity of the new ground south- 
erly of the island ; and ît is claimed by the tug that, had one of the 
helpers been sent back at that time, the other two tugs would not 
hâve been able to carry the tow forward, and that the flotilla would 
hâve been carried away by the storm. This suggestion is not fanci- 
ful, for in the combination of rain, darkness, the sudden shifting and 
violence of the wind, the conditions were peculiarly hazardous. 
It is satisfactorily established that, after the storm broke, the lights 
on the tow could not be seen, nor did the navigators hâve any 
knowledge that any of the tow had broken away until Jersey City 
was reached. Therefore, if the storm did strike the tow in the 
neighborhood of Governor's Island, as claimed, it was not neglect 
of duty that one of the tugs did not go back to see what the situa- 
tion was. The fîrst duty was to get the tow into a safe place. If 
the storm came upon the tow while it was in the neighborhood of 
Robbins Reef, one of the tugs could hâve gone back with greater 
safety. This nécessitâtes a détermination of the location of the tow 
when the storm broke upon her, which involves a careful examina- 
tion of the history of the towing from the time the fiotilla left 
South Amboy, and the same examination will aid the inquiry 
whether the tug was négligent in going out of the Kills at ail. 

The officiai record shows that on September 14th, from 12 m. to 
1 p. m., the wind was east, with a velocity of 10 miles an hour ; that 
between 1 and 2 the wind was south, with a velocity of 17 miles, 
which between 2 and 7 reached 17 miles, 23, 26, 22 miles, 25 miles, 
24 miles, 14 miles, 15 miles ; so that between 8 and 12 midnight the 
wind was south at 9 miles an hour. On September 15th, from 12 
midnight to 1 a. m., the wind was southeast at 6 miles an hour, 
and so remained between 1 and 2, shifting meanwhile to the west. 
Between 2 and 3 o'clock the wind changed to the northwest, and 
blew 30 miles ; between 3 and 4 it was north, and blew 51 miles ; 
between 4 and 5 it was northwest, and blew 48 miles an hour, and 
thereafter decreased. At 4:15 a. m., for five minutes, the wind 
blew 68 miles an hour from the northwest. There had been rain, 
both light and heavy, between 12 m. and midnight of September 
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14th, with a heavy thunderstorm during the evening. On Septem- 
ber 15th there was a very heavy rain from 3 :05 to 4 :45, with lighter 
intervening rains. If the tug had left the Kills before the wind 
changée in velocity from 6 miles, between 1 and 2, when it was 
westerly, to 30 miles an hour, from the northwest, between 2 and 3, 
it cannot be said that the navigators were négligent in going eut of 
the Kills, unless there was something in the gênerai weather ap- 
pearance that should hâve given warning of danger to a person 
of such judgment and knowledge as the captain of the tug is ex- 
pected to hâve. Although the night was dark, and there was some 
rain before 2 o'clock, it does not seem that there was anything to 
create reasonable appréhension of the violent storm that came there- 
after. It is true that the newspapers published weather prophecies, 
but neither the direction nor violence of the storm was foretold. 
It appears that at Perth Amboy there is a station of the weather 
bureau, and that signais announcing a northeast storm were dis- 
played there before the flotilla passed that point. But, notwith- 
standing the testimony of Koch and O'Leary, it is thought that the 
évidence shows that the flotilla passed Perth Amboy after dark, and 
that such signais were not seen. There was no such storm as the 
weather signais indicated. Ericson, the captain of Scow 51 H, 
States that the tow got into New York Bay at 12 o'clock midnight, 
when it was "kind of stormy, and blowing a pretty good stiff gale 
from the southwest. There was not such an awful sea on out 
there." He said he was not on deck on rounding Robbins Reef, but 
stayed below until he broke adrift, when the wind was in the north- 
west, and it blew barder and harder, and that he broke adrift about 

2 a. m., and that at the time he saw the red lights of Governor's 
Island. It is about a mile between the mouth of the Kills and 
Robbins Reef. So, if the tow left the Kills at l8 o'clock, when the 
wind was six miles from the southeast, the storm did not break 
for two hours thereafter, which should hâve brought the tow into 
the position claimed by the tugs. The witness Muller and his 
wife, who were on one of the boats, did not add very much to the 
information as regards time. Mrs. Muller states that the tow left 
South Amboy about 3 :30 p. m. Jacobson, who was on one of the 
boats in tow, states that the tow had left South Amboy between 

3 and 4 p. m., and reached Shooter's Island about 12 midnight. 
Kerwin, the captain of the Philadelphia & Reading tug, stated that 
he was towing 14 loaded boats; that the weather was good until 
2 :30, when the storm broke ; and that the weather looked threat- 
ening at 2 a. m., and there was very little sea at Robbins Reef. 
Maher, pilot of the Reading tug Ashburne, states that at 2 :20 he 
encountered a storm at Robbins Reef. Hoagland, the captain of 
the Overbrook, testified that he had been towing for 40 years be- 
tween South Amboy and New York; that he came on duty at 6 
p. m. ; that he went off duty at 12 o'clock, when the boat was just 
past Shooters Island, and that the weather was very calm at that 
time. Quinn, the pilot of the Overbrook, stated that the tow left 
South Amboy at 4 :30, left the Kills about 20 minutes to 1 o'clock. 
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reached Robbins Reef about 1 o'clock, and that the storm came 
about 2:20 or 2:30. One Hemstreet, a witness for the scow, stated 
that he was the captain of the Genesee, which towed between Perth 
Amboy and New York; that he left Perth Amboy about 8 p. m., 
and did net notice any signais ; that he passed Shooters Island at 
about 12 midnight, and at 1:30 stopped in the Kills; that it did 
not look very good for going out; that at 12 midnight the wind 
was quite strong, and that at 1 :30 it was still on ; that he tied up 
one or two miles from the mouth of the Kills. It seems that he 
left Perth Amboy a little late, and lost the flood tide ; that he was 
accustomed to having a helper, and expected one, and it did not 
arrive; that he would not. hâve bucked the ebb tide even if the 
weather had been clear. Knott, the captain of the Media, went on 
duty at 6 p. m., joined the tow at 10 :45 at the Baltimore & Ohio 
Bridge, and went ofï duty at Shooters Island at 12 or 12:15. He 
testified that there was then no wind, and no indication of storm; 
that he was called out at 4:30 or 4:45, when the tow was opposite 
her dock at Jersey City. He did not notice the loss before arrivai. 
Van Buren, the pilot of the Media, says that he came on duty at 
Shooters Island at 12 :15 ; that a light breeze was then blowing ; 
that about 8 o'clock they were near Governor's Island, with an ebb 
tide, when the storm struck them ; and that there was no storm 
at Robbins Reef, where the tide was flood. He concurred in the 
testimony that after the storm broke the lights could not be seen. 
Scott, the captain of the Brinton, testifîed that he joined the tow 
at 11 :10 and turned in at 1 p. m., when the Brinton was backing 
out of Constable Hook after dropping one of the boats there; that 
the tow was then out towards Robbins Reef ; that Constable Hook 
was three-quarters of a mile from the mouth of the Kills, and that 
the weather was ail right. Carolan, the pilot of the Brinton, states 
that he went on duty at 12 or 12:15, when the boat was landed at 
Constable Hook; that at,l:30 he joined the other tugs at Robbins 
Reef, when the tide was ebb, the distance from Bergen Point to 
Robbins Reef being one and a half to two miles ; that in the mean- 
time there was no sea and a light wind ; that at 2 :30 the tow was 
abreast of Ft. William, when the storm came; that he did not see 
any lights on the tow, although he looked around; that there was 
a deck hand in the pilot house, in and out, and that he was on look- 
out, except for a short time he was below. 

The évidence carries conviction that the tow was not imprudent 
in going out of the Kills. He would be a feeble and unserviceable 
navigator who should hesitate to attempt passage of the bay with 
the wind blowing six miles an hour, although atmospheric condi- 
tions might be unfavorable. But it does not appear that even scien- 
tists expected the storm, nor is there reason for criticising the 
sturdy masters and pilots of the tugs for a failure in that regard. 
It is also considered that the évidence shows that the flotilla was 
well towards Governor's Island when the storm came. The sud- 
den change of wind, with the greatly increased velocity, made it 
necessary for the tugs to dévote ail their power to carrying the tow 
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into a safe place. If in the crisis the Overbrook, or any of the tugs, 
had gone back to patrol, and the flotilla had been carried either 
upon Governor's Island or the adjacent works, criticism would 
hâve been sharp and condemnatory. Even had a tug gone back 
after the storm broke in its fury, it is very doubtful whether it 
could hâve aided the tow; and after the boats broke away, while 
the tug might hâve secured a single barge, it could not hâve donc 
more. It owed no more duty to Scow 51 H than to many other 
boats that were adrift. Had not the storm corne quickly and de- 
manded ail the towing power of the tugs, the claim would be rea- 
sonable that one of them should hâve gone back to see whether ail 
was well, and, if conditions permitted, made fast, and, by pushing 
on the last tier, diminished the strain on the lines by which the 
boats were held together. But the more this storm is studied, the 
more apparent will it be that the earlier unfàvorable weather of the 
14th had lapsed into a state that induced vessels to leave their moor- 
ings, and that thereafter a sudden violent wind springing up from 
an unexpected direction entrapped those who had trusted to the 
apparently favorable conditions. 

Pursuant to thèse views, the libel must be dismissed. 



HEFFELFINGER v. CHOCTAW, O. & G. R. CO. et al. 

(Circuit Court, W. D. Tennessee, W. D. July 5, 1905.) 

Removal of Causes — Separable Controveiîsï — Declaeation Stating 
Cause of Action fok .Ioint Toet. 

Where the déclaration In an action in a state court against several de- 
fendants States a cause of action for a .Ioint tort, tlie action cannot be 
held to be one involvlng a separable controversy for the purposes of re- 
moval. 

[Ed. Note. — For cases In point, see vol. 42, Cent. Dig. Removal of 
Causes, § 97.] 

[Ed. Note.— Separable controversy ground for removal of cause to féd- 
éral court, see notes to Robbins v. Ellenbogen, IS C. C. A. 86; Mecke v. 
Minerai Co., 35 C. C. A. 155.] 
Evidence— JuDiciAL Notice— Fédéral. Corporation. 

For the purposes of the removal of a cause into a fédéral court, such 
court will take judicial notice of the fact that a défendant is a corpora- 
tion created by a law of the Onited States, and it is immaterial that 
such fact does not appear from the plaintiff's déclaration. 
Removal of Causes— Fédéral Question— Pétition by One of Joint De- 
fendants. 

A case presenting a .Ioint cause of action against several défendants, 
and in which there is not a separable controversy, is only removable under 
section 1 of Act March 3, 1887, c. 372, 24 Stat. 552 [U. S. Comp. St. 1901, 
p. 509], on the ground that it is a siiit arising under the Constitution 
or laws of the United States on a pétition in which ail of the défendants 
join. 

[Ed. Note. — Jurisdiction of fédéral courts in suits involving fédéral 
questions, see notes to Bailey v. Mosher, 11 C. G. A. 308; Montana Ore- 
Purchasing Co. v. Mining Co., 35 C. G. A. 7.] 
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On Motion to Remand to State Court. 

Albert W. Biggs, for plaintiff. 
E. E. Wright, for défendant. 

McCALL, District Judge. In this case the plaîntiflf, F. Heffel- 
finger, a citizen of Shelby county, Tenn., on August 8, 1904, brought 
his original suit against the Choctaw, Oklahoma & Gulf Railroad 
Company and the Chicago, Rock Island & Pacific Railroad Com- 
pany and Edward Dwyer and Jefï Wilkerson in the circuit court of 
Shelby county, Tenn., seeking to hold them jointly liable for per- 
sonal injuries alleged to hâve been inflicted upon plaintiff in Mem- 
phis, Tenn., in the sum of $10,000. The déclaration does not state 
the citizenship of either of the défendant railroad companies, but 
allèges that the défendants Edward Dwyer and Jeff Wilkerson are 
citizens of Shelby county, Tenn. On September 24, 1904, and 
within due season, the Choctaw, Oklahoma & Gulf Railroad Com- 
pany, and the Chicago, Rock Island & Pacific Railroad Company 
filed separate pétitions in the state circuit court seeking to hâve the 
cause removed to this court — the former company, upon the ground 
that the Choctaw, Oklahoma & Gulf Railroad Company was in- 
corporated under an act of Congress, and that, therefore, this is 
a suit arising under the Constitution and laws of the United States, 
within the meaning of the act of Congress of March 3, 1887, as 
corrected by the act of Congress of August 13, 1888; the latter 
company upon the ground of diverse citizenship, stating that the 
plaintiff was a citizen of the state of New Jersey, and that the Chi- 
cago, Rock Island & Pacific Railroad Company was a citizen of 
lowa and Illinois, and that this is a separable controversy between 
the plaintiff on the one hand and the différent défendants on the 
other. On November 11, 1904, and seasonably, the two défendant 
railway companies jointly filed their amended pétition for removal, 
setting out substantially the same grounds for removal as were 
contained in their separate pétitions. For the purpose of this opin- 
ion, it is unnecessary to go more into détail touching the pleadings 
in the state court or the pétitions for removal, but it is sufficient 
to say that at the hearing the learned circuit judge denied the ap- 
plication for removal. Thereupon counsel for the two défendant 
railroad companies procured a certified copy of the proceedings and 
records in the case had in the state court and filed it in this court. 
It appears from the record that an order of this court was made 
approving the filing of the certified transcript. A motion was made 
to remand the case to the state court, and is now presented to be 
determined. 

Is this a separable cause of action? is the first inquiry. The 
facts stated in the déclaration show that the plaintiff was injured 
by the joint négligence of ail the défendants ; that they wf^^e joint 
tort feasors. The plaintiff might hâve sued them either jointly or 
severally; ail or any one of the défendants. The plaintiff having 
elected to sue them jointly, the défendants hâve no right to say 
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that the action is or should be several. In Torrence v. Shedd, 144 
U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528, Justice Gray said: 

"Separate answers by the several défendants sued in joint causes of action 
may présent différent questions for détermination, but they do not necessarlly 
diride ttie suit into separate controverslea. A défendant bas no rlght to say 
that an action shall be several which a plaintlfC elects to make joint. A sep- 
arate défense may defeat a joint recovery, but It cannot deprlve a plalntift 
of bis right to prosecute hls own suit to final détermination in his own way. 
The cause of action is the subject-matter of the controversy, and that is, for 
ail purposes of the suit, whatever tUe plaiutlff déclares it to be in his plead- 



See, also, Chesapeake & Ohio R. R. Ce. v. Dixon, 179 U. S. 131, 21 
Sup. Ct. 67, 45 L,. Ed. 121, and cases there cited. 

Thèse authorities are conclusive of this subject, and it follows 
that this case is not à separable controversy. 

This being so, the ruie of diverse citizenship does not apply, since 
the plaintiff and two of the défendants are citizens of Shelby county, 
Tenn. Hence the motion to remand must be allowed unless the 
fact that the défendant Choctaw, Oklahoma & Gulf Railroad Com- 
pany, being incorporated by an act of Congress, présents a suit 
arising under the Constitution and laws of the United States, and 
therefore, upon that ground alone, has the right to remove this 
case from the state to fédéral jurisdiction, and thus bring the entire 
case into this court, notwithstanding, the case does not présent a 
separable controversy. But is the Choctaw, Oklahoma & Gulf 
Railroad Company a corporation by a law of Congress? Nothing 
in the déclaration indicates that it is. It is insisted hère in argu- 
ment that, if a fédéral question is involved, it must appear in the 
déclaration in order to justify a removal, or else this court cannot 
consider it. This insistence is not sound. The court will take ju- 
dicial knowledge of the fact that the défendant is a fédéral cor- 
poration, although the plaintifif merely describes it by its name, 
without more. In the case of the Texas & Pacific Railvvay Com- 
pany v. Cody, 166 U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132, Chief 
Justice Fuller said: 

"If in this case the plaintlfC had slmply descrlbed the défendant by its 
name, without more, there would seem to be no question that, as the corpora- 
tion was judlclally known to be a fédéral corporation, défendant would be 
entltled to remove the case on proper allégations in its pétition; and we 
think this necessarlly follows where, by some mistake or otherwise, the de- 
fendant is erroneously stated to be created under a state law." 

In the case at bar the pleader, either intentionally or by over- 
sight, failed to describe the défendant Choctaw, Oklahoma & Gulf 
Railroad Company as a corporation created and existing under the 
laws of the United States ; but, whether the omission was inten- 
tional or by oversight, no issue could be made as to the source of 
its corporate existence. 

Having determined that this case does not présent a separable 
controversy, and the rule applicable to cases of diverse citizenship 
does not apply, and that the Choctaw, Oklahoma & Gulf Railroad 
Company is a fédéral corporation, and hence présents a suit aris- 
ing under the Constitution and laws of the United States, the ques- 
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tion arisës, has it the rig-ht to* remove this case to this court? A 
very simllar, if not the preèise, question, was présentée! and dé- 
cidée! in tlie case of tlie Cliiçago, Roclc Island & Pacific Railway 
Company v. Martin in 178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055. 
After quoting tlie removal act oî Marcti 3, 1887, Cliief Justice Fuiler 
in tliat case said: 

"It thus appears on the face 6f the statute that. If a suit arises under the 
Constitution and laws of the United States, or if it Is a suit between citizens 
of différent States, the défendant, if there be but one, may remove, or the de- 
fendants, if there be more than one; but where the suit is between citizens 
of différent states, and there is a separable controversy, then either one or 
more of the défendants m^^ remove." 

Continuing, he said: 

"Under the first clause of section 2 of the act of 1875 (Act March 3, 1875, 
c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 500]), which applled to 'either 
party,' but in its re-enactment in the second clause of section 2 of the act of 
1887, aboyé quoted (Act March 3. 1887. c. 372,' 24 Stat. 552 [U. S. Comp. St. 
1901, p. 509]), is couflned to the défendant or défendants, it was well settled that 
a removal could not be effeeted utiless ail the parties on the same slde of the 
controversy united in the pétition; and so as to the second clause of the 
second section of the act of 1875, which corresponds with the third clause of 
the second section of the act of 1887, it was held that that clause only applied 
where there were two or more controversies in the same suit, one of which 
was wholly between citizens of différent states." 

Tlie Chief Justice li ère States tliat al! the défendants must join 
in the pétition for removal in nonseparable controversies under 
the second clause of section 2 of the act of 1887. This is the clause 
providing for removal in cases of diverse citizenship. Further dis- 
cussing the case, the Chiêf Justice said: 

"There is no separable controversy hère. The case presented a Joint cause 
of action against ail of the défendants, and, indeed, the removal was applied 
for on the ground that the suit arose under the Constitution and laws of the 
United States. It therefore came wlthln the flrst clause of the act of removal 
of 1887, and, if the same rule governs proceeding under that clause that ob- 
tains in respect of the second clause, the judgment of the Suprême Court of 
Kansas must be aflarmed. And in view of the language of the statute we 
think the proper conclusion is that ail of the défendants must join In the ap- 
plication under either clause." 

; The case at bar and the one just cited are so nearly alike that I 
may use the words of the Chief Justice and say: There is no sep- 
arable controversy hère. The case présents a joint cause of action 
against ail of the défendants, and, indeed, the removal is applied 
for by the Choctaw, Olclahorrià & Gulf Railroad Company on the 
ground that the suit arises under the Cîonstitution and laws of the 
United States. It therefore cornes within the first clause of the 
act of 1887.: 

In the Martin Case, Supra, the Suprême Court held that the same 
rulè must obtain in casés arising under the first clause of the act of 
1887 that obtains in cases arising under the second clause in said 
âct. In view of the language of the statute and this holding by the 
Suprême Court of the United States iti' the case last cited, I think 
that the proper conclusicin is that ail the défendants in this case must 
join in the pétition for removal. 

They having failed to do so, it foUows that the motion to re- 
mand must be allowed, and it is so ordered. 
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GORDON V. YOST. 

(Circuit Court, N. D. West Virginia. August 22, 1905.) 

No. 600. 

1. PLEADITîaa— OVEBEULING OF DeMUKBEB TO PLEA— ALLOWING MOTIOTI TO 

Reject. 

Under the common-Iaw practice of West Virginia, as modlfled and lib- 
eralized by décision, a court wlll not necessarily enter an order of dis- 
missal on ttie overrulinK of a demurrer to a plea, but may, on the con- 
trary, after issue bas been joined on tbe plea on the overruling of the de- 
murrer, set aside such issue, and entertain a motion by plaintiff to reject 
the plea, where it is of opinion that substantial justice will be promoted 
thereby. 

2. Domicile— CiTiZENSHip of Wife— Désertion bt Husband. 

The rule that the domicile of the husband is that of the wife does not 
apply in cases of désertion by the husband, and In such case the wife 
may be a résident and citizen of a différent state f rom her husband 
for the purposes of a suit by her in a fédéral court to recover for the 
aliénation of his affections and eausing his désertion. 

[Ed. Note. — For cases in point, see vol. 17, Cent. Dig. Domicile, §§ 
25, 26.] 

On motion by plaintiff to set aside issue joined on plea and allow 
a motion to reject the plea, and motion by défendant to set aside the 
issue and dismiss the action. 

F. L. Blackmar, V. B. Archer, and Wm. Beard, for plaintiff. 
Reese Blizzard and Hunt & Staples, for défendant. 

DAYTON, District Judge. Hattie L. Gordon, on April 7, 1902, 
filed her déclaration in case in this court against Matie Yost, alleg- 
ing herself to be a citizen of the state of New York, and the de- 
fendant a citizen of the state of West Virginia; that she was the 
lawful wedded wife of William Gordon, and that the défendant had 
willfuUy and wrongfully alienated the affections of her said hus- 
band from her and caused him to abandon and désert her. To this 
déclaration the défendant has appeared for the purpose alone, and 
filed a plea to the jurisdiction of this court, alleging that the said 
plaintiff, Hattie L. Gordon, is not a résident of the state of New 
York, but of the state of West Virginia, because that her husband, 
the said William Gordon, is a résident of the state of West Virginia, 
and not of the state of New York. To this plea the plaintiff demur- 
red, and this court, my predecessor, Judge Jackson, sitting, on 
March 13, 1903, overruled the demurrer, entered no judgment how- 
ever, but permitted issue to be joined on said plea. Défendant now 
moves to set aside the issue joined and dismiss the action, upon the 
plea confessed by the demurrer thereto, while plaintiff asks to set 
aside the issue, withdraw the demurrer, and move to reject the plea 
as insufficient. 

It is not necessary for me to say that in the practice on the law 
side of this court it must be guided by that prevailing in the courts 
of this state. While the system of common law pleading prevails 
in West Virginia, yet many of its strict ruies hâve been moderated 
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by its courts in the interest of securing trials upon merits rather 
than dismissals on technicalities. Under thèse modifications it is 
doubtful whether a case would be dismissed upon a demurrer to a 
plea to the jurisdiction overruled, if plaintif? asked for and showed 
ground for an issue of fact thereon. Our courts are becoming less 
technical in the use of terms, and I think would consider such de- 
murrer as in fact a motion to reject. This doubtless was the view 
taken by my predecessor when he overruled the demurrer to the 
plea, and then allowed the plaintifï to reply generally and issue to 
be joined, instead of at once dismissing the action. 

It is well settled in the practice of the state that, where such ac- 
tion does not operate either as delay, surprise, or other injury to 
the opposite party, either party will be allowed to hâve issue set 
aside, withdraw a plea, file new pleas, or move to reject ones al- 
ready filed, or secure the filing of ones, on reconsideration by the 
court, before time rejected. Thèse points in practice are substan- 
tially established and upheld in such cases as Amos v. Stockert, 47 
W. Va. 109, 34 S. E. 821 ; Lazier v. Nevin, 3 W. Va. 623 ; Hart v. 
R. Co., 6 W. Va. 337 ; State v. Seabright, 15 W. Va. 590. 

I hâve no trouble, therefore, in reaching the conclusion, under 
the circumstances of this case, that I should not allow judgment of 
dismissal on the demurrer, and may very properly allow plaintifï's 
motion to set aside the issue and reject said plea, if I believe sub- 
stantial right and justice will be accomplished thereby. 

The single question raised by the plea is that the plaintifï, being 
a married woman, can hâve no other domicile and be a citizen of no 
other state except that of her husband. Therefore, her husband be- 
ing a résident of West Virginia, she must be considered as rési- 
dent of that state, no matter where she may be. 

I frankly confess that, whilemy sympathies were ail against the 
proposition, especially in a case of this kind, yet my judgment at 
first was that it was legally sound and must be enforced. A careful 
study of the matter bas convinced me such judgment was errone- 
ous. The case of Minor v. Happersett, 21 Wall. 162, 22 L. Ed. 627, 
bas distinctly decided that a woman was a "citizen" not only after, 
but before, the passage of the fourteenth amendment, although not, 
under state law, entitled to vote. 

It is unquestionably true, as a gênerai proposition of the common 
law, that where she marries she merges her légal identity in her 
husband's. The very essence of the marriage vow places upon him 
the obligation to support and maintain her. That he may do so he 
may go from one place to another, from one home to another, and 
her obligation is to foUow. Her home or domicile, under ordinary 
circumstances, therefore, is his, and must be bis, in a relation where 
each bave solemnly pledged themselves to cleave, one to the other, 
until death shall part them, and the law requires the husband to be 
the provider — the supporting power. 

The foundation of the rule is based upon this principle of the 
home as established by the husband, cared for by the wife, where 
they two shall dwell together. The fact that the vast majority of 
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husbands and wives are true to their vows, do establish such dom- 
icile, and do perform their mutual obligations, the one to the other, 
establishes the gênerai rule of the law, for the law assumes that to 
be true which is true in the great majority of cases. But we must 
remember that "law is beneficence acting by rule," and hence it is 
found, in very many instances, that abnormal conditions must be 
governed by the exception to, and not the gênerai rule itself, in 
order that such beneficence may work good, and not evil. 

Let us suppose one of those abnormal conditions. Hère is a home 
established legally and under the gênerai rule, wherein the hus- 
band and wife are discharging their marital obligations one to the 
other, and living in peace and happiness. A wicked, vicious wo- 
man, with physical charms and large means it may be, détermines 
to break up ttiat home and succeeds. She persuades the husband 
to break his obligations, violate the laws of God and man, leave the 
wife destitute, and go to another state to live in adultery with her. 
Could anything be more inhuman or cruel than to say that the wife 
can hâve no other home, no other domicile, than the foui abode of 
thèse two who hâve so deeply wronged her? It may be said that 
she may secure a divorce from the husband. Yes ; but she may 
not désire to do so. She may be willing to condone, forgive. Shall 
she not be permitted under the law to establish, under such con- 
ditions, a domicile wherever she can, where she may still main- 
tain her virtue and secure a subsistence for herself, and, it may be, 
for helpless children abandoned with her by the faithless husband? 
I think so, and I am glad to find that the courts hâve so held. In 
Cheever v. Wilson, 9 Wall. 108, Mr. Justice Swayne, at page 123, 
19 L. Ed. 604, says : 

"It Is Inslsted that Cheever never resided In Indiana ; that the domicile of 
the husband Is the wlfe's; and that she cannot hâve a différent one from 
his. The converse of the latter proposition is so well settled that It would be 
idle to dlscuss it. The rule is that she may acquire a separate domicile when- 
ever it Is necessary or proper that she should do so. The right springs from 
the necessity for its exercise, and endures as long as the necesslty continues." 

Minor, in his work on Confiict of Laws, § 47, p. 97, reaches this 
conclusion, after citing numerous cases and ably discussing the mat- 
ter: 

"If the wife applies for a séparation or divorce a vinculo because of the hus- 
band's désertion, it is now well established that she may renounce the con- 
structive domicile created by the marriage status, and acquire a separate domi- 
cile of her own, where she may obtaln a divorce. 

"The question becomes more complicated if we suppose the wife unwillirg 
or wlthout intention to obtaln a divorce, or if the question should arise before 
she has begun to put such intention into efCect. It has been said by some 
eminent authorities that the doctrine of the wlfe's separate domicile, under 
such circumstances, does not extend beyond cases of divorce, or, as it is some- 
times put, beyond proceedings whose 'express object is to show that the rela- 
tion itself ought to be dissolved or so modifled as to establish separate inter- 
ests, and especially a separate domicile and home; bed and board being put, 
a part for the wbole, as expressive of the idea of home.' 

"It Is believed that this is the proper solution in those cases (e. g., adultery 

or cruelty) where the husband's offense does not go to the extent of depriving 

the wife of his support or of a home provided by him. And the cases do not 

take a position beyond this. There is good reason for this doctrine. The wife 

140 F.— 6 
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by ber slleace may be taken to hâve slgnlfled her Intention to condone the of- 
fense, If, Ind'eed, any bas been committed. And If It be alleged that she bas 
not eondoned It, the difflcultles In the way ot establlshlng the wrongs alleged 
in a collatéral inquiry would be Insurmountable. 

"But where the Improper act of the husband Isone that àmounts to a 
total renuDcIation of the marriage relation, as In case of désertion, and as a 
resùlt the wife Is left to make her o\vn way In the world, and by her own 
endeavor to provjde a home for herself and her family, it would seem to be a 
great Ihjustlee to deny her the right to make her légal as well as her actual 
home in any place which will promise her a livelihood, untraumieled by pre- 
sumptlons: of law favorable to the husband, which he himself bas outrageously 
cast aslde. It la submitted, therefore (wltb déférence), that tbe wife, even 
wlthout divorce, should be permitted to alter her domicile when deserted by 
her husband, especially when he has added to bis désertion the offense of tak- 
ing witb him a paramour, or otherwise rendering bis new home uninhabitable 
by bis wife." . 

See cases cited. 

In Harding v. Alden, 23 Am. Dec. 549, it is held : 

"Husband and wife may bave différent domiciles under tbe law regulatlng 

divorces where the husband bas forfeited bis rigbts by misbehavlor and by 

désertion of bis wife." 

In Dutcher v. Dutcher, 39 Wis. 659, it is held : The rule that the 
domicile of the husband is the domicile of the wife does not apply 
in cases of désertion by the husband. Cited in note to Jenness v. 
Jenness, 87 Am. Dec. 335. 340. 

In Atherton v. Atherton, 155 N. Y. 1S9, 49 N. E. 933, 40 L. R. 
A. 291, 63 Am. St. Rep. 650, it is held : 

"The matrimonial domicile of the wife Is usually that of the husband, but 
if she is justified In leaving him because bis conduet has been such as to en- 
title her to a divorce, and she thereupon does leave him and goes into another 
State for tbe purpose of tbere permanently residing, she acquires a domicile in 
tbe latter state." 

See, to the sàme effect, Harteau v. Harteau, 25 Am. Dec. 372, and 
the note at page 378, and authoritres there cited. 

Tiffany, in his handbook on the Law of Persong and Domestic 
Relations, at page 54 says: 

"When sbe [tbe wife] bas been abandoned by her husband, and denied tbe 
privilège of dwelling with him and going to him, tlie presumed Identity of 
domicile becomes a fiction, founded on no adéquate rëason, and no longer pre- 

valls." 

Finally, in Town of Watertown v. Greaves, 50 C. C. A. 172, 112 
Fed. 183, where this question is fully and very ably discussed, this 
conclusion is arrived at: 

"Wlille as à gênerai doctrine tbe domicile of the husband Is by law that of 
the wife, tbere is an exception where a married woman has been unlawfully 
deserted by her husband, who has gone to parts unknown and ceased to pro- 
vide for her support, and in such case she may establlsh a separate domicile, 
and may acqulre citizenship in another state for tbe purpose of the juris- 
diction of a fédéral court, when the right to acquire citizenship therein under 
such eircumstances is recognlzed by the law of such state." 

Sustained by thèse authorities, I do not believe that, under ail 
eircumstances^ and as an inexorable rule, the domicile of the wife 
must be cohtroUed by that of the husband, but that a clear-cut ex- 
ception exists in case of her désertion. 



THOMPSON V. WALSH. 83 

Do the allégations of plaintifE's déclaration charge in full and apt 
terms her case to be within this exception, se that the plea of gên- 
erai issue will fully traverse them? I think they do. She charges: 

"By means of which said inducement, influence, persuasion, and pfocure- 
ment, and on no other account or for no other cause whatsoever, the said 
William Gordon, so being such husband as aforesaid, did unlawfully and 
wrongfully, and without the permission or consent, and against the will of 
this plaintilï, leave, désert, abandon, and quit the society, companionship, Com- 
pany, and association of this plaintiff as his lawful wife, and hath remained 
and coutinued absent and away from her (this plaintifC's) society, companion- 
ship, Company, and association ever since." 

L,et the motion to reject this plea be sustained. 



THOMPSON V. WALSH. 

(Circuit Court, S. D. New York. July 28, 1905.) 

No. 5,8T3. 

Mines— Surr to Establish Oeal Mining Paetnekship— Evidence Consid- 

EBED. 

Evidence considered, and héld insuflicient to establish an oral mlning 
partnership which entitled eomplainant to an accounting for the proceeds 
of certain mining properties which were acQuired by défendant and oper- 
ated by him for several years without any claim to an interest therein 
having been asserted by eomplainant. 

[Ed. Note. — Mining partnerships, see note to G. V. B. Min. Co. v. 
First Nat. Banl£, 35 G. C. A. 515.] 

In Equity. 

John W. Griggs and L. Barton Case, for plaintiff. 
Charles S. Thomas, Julien T. Davies, and Julien T. Davies, Jr., 
for défendant. 

PLATT, District Judge. The gist of this voluminons bill in 
equity foUows: It first attempts to establish an oral mining co- 
partnership agreement between the parties for the purpose of pros- 
pecting, locating, purchasing, and operating certain mining claims 
in and about Ouray county, Colo. Having set up such a copartner- 
ship, and having defined, as best it can, the terms thereof. it asks 
that the matter be referred to a master for an accounting, that the 
copartnership be then dissolved, and that the plaintiff hâve judg- 
ment for the amount which may be found to be his due. The ar- 
guments were exhaustive, and an examination of the record and 
briefs has consumed much time. The présent treatment of the 
matter will be brief, and somewhat sporadic. From about 1875 
the défendant, Walsh, was extensively engaged throughout the 
West in mining opérations, either alone or witli others. Plaintiff, 
Thompson, went to Colorado in 1888, without mining expérience. 
His first expérience in that line, of any moment, was v/ith Walsh 
and several others in the Ben Butler mine. The Ben Butler was 
operated in the fall of '94 and spring of '95, but Walsh took no ac- 
tive part, having many ventures of his own near by. In 1895 the 
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same parties leased the Helena, but did not work it, and later in the 
same year leased and worked the Hilltop for a couple of months. 
At the same time Walsh had various independent ventures. In the 
spring and summer of 1895 Walsh started investigation at Imo- 
gene Basin, in Ouray county, and acquired the Cosmopolitan group 
of mines in that basin during the following winter. During the 
winter of 1895-96, Walsh vibrated between Denver and Cripple 
Creek. He helped Thompson get together the Chancellor group, 
but was not interested personally. He took a small interest with 
Thompson, Clinton, and another in one or two prospects, and let 
Thompson into a half interest in the Last Quarter. This was the 
only claim in which Walsh and Thompson were interested, with- 
out others, during that winter, at Cripple Creek, and Walsh looked 
after the Last Quarter himself. Walsh spent only a small portion 
of his time at Cripple Creek that winter. Mr. Walsh went to Ouray 
in the spring of 1896 with a definite object in view. He intended 
to develop the Cosmopolitan group of mines by applying new pro- 
cesses to those mines and to others which he was acquiring, and 
by systematic working on a large scale to obtain a fair return from 
the low-grade lead-bearing silver ores which seemed to dominate 
and control that région. As part of this plan he was out nearly 
every day in the later part of the summer, buying up cheap claims, 
which by such treatment might yield fair returns. About Septem- 
ber 15, 1896, he discovered gold on the Gertrude claim, which was 
one of the Cosmopolitan group. This turned out to be part of a 
rick gold-bearing vein, which developed wonderfully, and lias made 
the défendant a very rich man. Thompson claims to hâve estab- 
lished by proof that in the spring of 1896 Walsh and he "talked 
over" what they would do that summer, and that Walsh said that 
he would Write from Ouray, and tell him as soon as the country was 
in condition for prospecting; that subsequently he received a let- 
ter from Walsh, telling him to get ready and come down as soon 
as he could, and stating that anything Mr. Walsh had, or that they 
should find, they would be mutually interested in ; that thereupon 
Thompson and his family and Mrs. Walsh went to Ouray; that 
upon reaching Ouray he and Walsh "talked over" at the hotel what 
they would do; that Walsh mentioned several promising proper- 
ties, and said that they would examine them under an agreement 
that, if they found anything valuable, they could operate it jointly, 
the same as they had their Cripple Creek properties. The letter 
has been lost, but he produces his wife, who testifies that she saw 
it, heard him read it, read it herself later, and corroborâtes the im- 
portant part of it, except that she remembers that Walsh said 
"equally" instead of "mutually." Thompson does not claim, how- 
ever, that either at the hotel or at any other time he called Mr. 
Walsh's attention to the remarkable language of the letter, and ad- 
mits that he never asked Walsh to let him in on shares with any 
properties which Walsh had acquired before Thompson came. It 
is on this confused story, as I understand it, that Thompson bases 
his oral agreement, and I must confess that I am not clear as to 
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what that oral agreement is. If they were to operate jointly, in the 
same way that they had worked on Cripple Creek properties, any- 
thing they should find which was valuable, the proof is incontest- 
able that they had not operated jointly any Cripple Creek proper- 
ties. Further than that, they found nothing of value in the Imo- 
gene basin, and did not prospect, locate, or operate jointly any 
claims which they visited together in or about that basin. The only 
well-defined case of a joint visit and examination is that of the trip 
to the Oro Cache. Plaintiff's proofs tend to show that, in pursu- 
ance of the alleged agreement, Mr. Walsh and himself took a trip 
up the American Nette trail on July 6th; that they examined the 
Oro Cache claim, and took samples of ore, which were sent to the 
assay office by Mr. Walsh, who reported later to Thompson that the 
samples did not show paying values, and'that it was not worth 
while to take hold of the properties ; and no joint opération of the 
claim was entered into. Défendant dénies the agreement in toto, 
and naturally dénies that the incidents of the Oro Cache trip had 
any relation to such an agreement; but, if the plaintiff's proofs 
about that trip be accepted as true, he is still far away from the 
mark at which he aims. It is a fact that. no value was ever found 
in the Oro Cache claim. Mr. Walsh made his gold strike on the 
Gertrude, in the middle of September, and much later — in the win- 
ter or spring of 1897 — he bought the Oro Cache and many other 
claims, so as to prevent possible trouble from parties who might 
buy claims on the sides of the discovered vein. September 14, 1899, 
he bought the Chicago for the same reason. There is no évidence 
that Thompson and Walsh ever investigated together any of the 
claims which turned out afterwards to hâve values. On the day of 
the visit to the Oro Cache, Thompson says that they examined also 
the Chicago, to accommodate one Charles Clinton, who had an in- 
terest in it. The samples from the Chicago did not run in paying 
■quantities, and Thompson was so informed. The only properties 
in Ouray county which Thompson claims that he and Mr. Walsh 
actually operated together are the "Senator" and the "Old Lot" 
dump. The évidence satisfies me that Mr. Walsh was not inter- 
ested in either of them. In the fall of 1896, and again in the spring 
of 1897, Thompson was engaged in opérations at Red Mountain, 
in which Mr. Walsh had no interest. A trail over the mountains, 
not more than six miles long, connected Red Mountain with the 
Imogene basin. In the fall of 1896, after striking the gold vein, 
Mr. Walsh increased his holdings by buying many claims in ad- 
dition to the Cosmopolitan group. The ore taken out and carried 
to the smelter had shown such enormous values that Mr. Walsh 
desired a single name for the group, and he selected "Camp Bird," 
because of a little bird which is very friendly and neighborly in ail 
mining camps. Discovery of gold in a county only known for its 
lead and silver ores was naturally a matter of the greatest interest. 
The surrounding country was on fîre with the news, and yet Mr. 
Thompson insists that he knew nothing about the Camp Bird mines 
for a long time, and when he did learn about their success he was 
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not interested, because he thought the Gamp Bird claîm was in the- 
United States group, several miles away from the Cosmopolitan 
group. In fact, the United States group is within a mile of the Ger- 
trude and Oro Cache. From the évidence I am satisfied that Mr. 
Thompson not only knew about the Camp Bird mines and their 
successful opération in '96 and: '97, but told others that Walsh was 
lucky, had struck it rich, was going it alone, etc.; and during ail. 
that time, and for years thereafter, never lisped a syllable to Walsh 
about the letter or the oral agreement upon which he now counts 
so heavily. Notwithstanding ail this, the friendship between the 
men and their familles continued; fréquent social courtesies and 
kindnessçs were bestowed upon the Thompsons by Mr. Walsh,. 
and in 1900 they ail went to Europe on the same steamer. While 
crossing the océan, Thompson asked Walsh frequently about the 
Camp Bird mines, and was told that they were doing better than. 
ever, and yet no sign of discontent escaped him. In October or No- 
vemlDer, 1900, Mr. Walsh invited Mr. and Mrs. Thompson to dinner 
at the Waldorf Astoria. During the dinner, Thompson testifies, 
and his wife supports him, that Walsh asked him if he remem- 
bered the Oro Cache claim, and the trip up to it, and said, "I am 
getting niy best ore out of that claim, and I wouldn't take a mil- 
lion dollars for it." Mr. Walsh testified that he said : "Do you re- 
member that ground we passed over in going to the Oro Cache? 
That could hâve been bought for a trifle at that time, and it is worth 
a million dollars now." The facts in the case support Mr. Walsh's 
memory. There is no évidence which even tends to show that any 
ore of value has been found on the Oro Cache claim, and the guesses 
of experts as to what may be found a thousand feet below the sur- 
face are chimerical in the extrême. And again, if Walsh said at 
that dinner what Mr. and Mrs. Thompson charge him with having 
said, and if the bearing of the Oro Cache trip upon their future 
was then first spread before their eyes, neither of them acted as 
normal human beings would be expected to act. Walsh's words, 
like a lightning flash, would hâve revealed the terrible depravity of 
his former conduct toward the Thompsons ; and yet no protest or 
appearance of surprise was shown during the rest of the dinner. 
They left on good terms, and Mrs. Thompson did not bring the 
matter up with her husband after they had gone away. Thompson 
set to work immediately to gather up facts for Walsh's discom- 
fîture, and although he very soon had in his hands proof of ail the 
essential facts which he now présents, he continued on friendly 
terms, so far as the letters show, and as late as February 21, 1901, 
he asked to be identified with the proposed sale of the Camp Bird 
properties, so that he could get a commission. Walsh also, in 1901, 
forgave Thompson a $500 debt, and Thompson accepted that cour- 
tesy, while his plan for obtaining one-half of Walsh's fortune went 
merrily on. In the spring of 1901 a Camp Bird Extension Company 
was tried upon the public, the chief merit of which appears to hâve 
been that its claims adjoined the Camp Bird claims, and might eut 
into the rich vein. Thompson was the agent for this enterprise, 
and it is quite clear that he conceived the plan and engineered it. 
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On July 15, 1901, Thompson wrote to one Wegg, and told his story, 
which had evidently been prepared with care and after much 
thought. In this remarkable letter he points out that his friends 
are surprised that he is not in the rich Camp Bird mine, since "he 
and Walsh were in many enterprises of that kind" ; that they were 
at that time "together sixty days in the saddie" ; that he went with 
"Tom, and took samples first on the Oro Cache claim" ; that he 
"chmbed the hill when it was too steep for Tom" ; that this Tom 
had "at last admitted"; that "this claim was tied up by us jointly 
for an exceedingly small sum" ; that he expects a half interest in 
Walsh's fortune, and thinks Wegg might get half of the balance. 
There cannot be found in that letter a single allusion to the impor- 
tant Ouray letter of uncertain date in June, 1896, nor about the trip 
down to Ouray in response thereto, nor about the "talking it over" 
at the hôtel, which circumstances, when pieced together, spell out 
the shadowy oral agreement on which this suit is based. In Oc- 
tober and Nuvember, 1901, Thompson had the suprême audacity to 
tell Wegg that he had no intention of attacking Walsh in his july 
letter, and that he dépends upon a "higher law than that of the land 
that will sooner or later see right and justice donc." It is unfor- 
tunate that the sentiment then set forth was not a true statement 
of the real situation. It is painful to be forced, by lack of time, to 
touch lightly upon this remarkable efïort to twist trivial things in 
such a way as to gain great results, because each fresh examina- 
tion of the proofs strengthens the conclusion already reached, and 
furnishes further reason for commentary thereon. The alleged 
agreement, and the proofs which are said to support it, are ail sus- 
ceptible to the charge of being "without form and void." The 
plaintiflf's case is absolutely without the shadow of a f oundation. 
Let the bill be dismissed, with costs. 



THE TUG NO. 32. 

(District Court, g. D. New York. August 5, 1905.) 

'Collision — Steam Vessbls Meeting— Misundekstanding of Signais. 

Confllctlng évidence considered, and held to sliow that a tug and a steam 
lighter, which came into collision when meeting in East river under the 
Brooklyn Bridge, were approaching each other in such positions and on 
such courses that they should hâve passed port to port, and that the 
lighter was in fault for misunderstanding the tug's signal to so pass and 
In turning to port acToss the course of the tug. 

[Ed. Note.— Signais of meeting vessels, see note to The New York, 30 C. 
C. A. 630.] 

In Admiralty. Suit for collision. 

Butler, Notman & Mynderse, Wilhelmus Mynderse, and Charles 
G. Burlingham, for libellants. 

Robinson, Biddle & Ward, Henry G. Ward, and W. S. Mont- 
.gomery, for claimant. 
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ADAMS, District Judge, This action was brought by the Old 
Dominion Steamship Company, the owner of the steam lighter 
Marie, to recover from the Pennsylvania Railroad Company's Tug 
No. 32, the damages suffered by reason of a colHsion, which took 
place between such vessels about 5 o'clock P. M. on the 2nd day of 
November, 1904, in the East River, in the vicinity of the Brooklyn 
Bridge. The Marie was sunk and her cargo of bagging and cot- 
ton was either lost or damaged. The fireman, William Petersen, 
was scalded by the escape of steam and others of the crew lost the 
Personal efïects, which they had on board. 

The Marie was about 85 feet long and constructed to carry cargo, 
chiefly on deck. Her full speed was about 5 miles an hour and on 
this occasion, with the assistance of an ebb current of about 2 miles 
an hour, she was making about 7 miles over the ground. She was 
bound down the river from North Street, Greenpoint, to Union 
stores near Hamilton Ferry, Brooklyn. Her contention is that 
when she had reached a point a little above the Bridge, about 500 
feet from the Brooklyn shore, she discovered No. 32 a little below 
the Bridge on her own starboard hand; that she was showing her 
starboard side to No. 32, and gave a signal of two blasts to No. 32, 
which the latter answered promptly and distinctly with a similar 
signal; that the Marie then changed to the port, but it was not 
much owing to the présence of two tows inside of her; that the No. 

32 instead of conforming her course to the signais, when she ap- 
proached to within a distance of about 200 feet from the Marie, took 
a rank run to the starboard, across the bow of the Marie, blow- 
ing à signal of one blast; that the Marie stopped and reversed her 
engines but was unable to avoid a collision, which occurred by No. 

33 striking her starboard bow, 6 feet from the stem, cutting into 
the keel and causing the Marie to sink in a few minutes. 

The No. 32 was a tug of 106 feet in length and 26 feet in width. 
She left pier 4 East River at 4:40 o'clock P. M., bound for the foot 
of Washington Street, Brooklyn. Her contention is that she was 
going at about the rate of 7 or 8 miles an hour over the ground ; that 
she took a diagonal course across the river and exchanged a signal 
of two whistles with a ferry boat coniing out of the Fulton Ferry 
slip, Brooklyn, and bound for New York, and passed across her 
bow; that she then exchanged a signal of two blasts with one of 
the tugs on the inside of the Marie, having three boats in tow along- 
side, two on the starboard and one on the port ; that the Marie, 
which was somewhat astern of that tug, was on the 32's port hand 
and signais of one blast were exchanged with her; that in this sit- 
uation ail of the vessels would hâve passed clear of each other but 
the Marie, when close at hand, biew a signal of two blasts and 
sheered suddenly to port; that No. 32 answered with danger sig- 
nais, put her helm to port and reversed but the collision could not 
then be avoided and No. 32 struck the Marie on the starboard side, 
just abaft her bow. 

It will be seen that the principal controversies are with respect 
to the positions of the vessels to each other and the whistles ex- 
changed, it being contended by the Marie that she had No. 32 on 
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her own starboard hand and that they agreed upon a two whistle 
course, while the No. 32 contends that the vessels were in positions 
to pass port to port and they exchanged signais accordingly. 

A great many witnesses bave been examined in support of the 
respective contentions and on the testimony it would be difficult 
to détermine the truth of the matter but fortunately aid is received 
from the surroundings. The East River at the Bridge makes rather 
a sharp turn to the southward, so that a line run through the center 
of the river above the Bridge would strike the New York shore less 
than 500 feet below the Bridge. The Marie was somewhat to the 
southward of the middle of the river but for ail practical purposes 
may be considered to hâve been in the middle and on a course par- 
allel with the Brooklyn shore. Such being the situation, the No. 32 
obviously could not hâve been a point on the Marie's starboard bow, 
as contended, without being very close on the Manhattan shore 
below the Bridge. So far from this being true, the prépondérance 
of the testimony shows that the No. 32 was well out in the river 
and I think establishes the No. 32's contention with respect to the 
relative positions of the vessels. The collision happened just under 
the Bridge. I find that the Marie was the outside vessel and pre- 
sented her starboard side to No. 32 by sheering to the port in the 
extremity of the collision. Under thèse circumstances, it is obvi- 
ous that the misunderstanding of signais was a fault on the part of 
the Marie. The positions of the vessels were such that passing port 
to port was proper and I do not see that there was anything in the 
positions of the other vessels between the Marie and the Brooklyn 
shore to interfère with a proper manœuvre on her part, which was to 
port and go to starboard, thus leaving ample roora for the No. 32 
to pass in the proper and agreed manner. 

The libel should be dismissed. 



TOLMAN V. BOARD OF COM'RS OF ONSLOW COUNTY et al. 
(Circuit Court, B. D. Nortli Carolina. July 15, 1905.) 

COURTIES— ISSUANCE OF BONDS TO RAILEOAD— VaLIDITT tTNDEB NOBTH CAEO- 
LINA StaTUTE. 

Bonds in aid of a rallroad were Issued by a county of North Carolina 
after an élection held in conformity with the aet authorizing the same, 
and which was légal and valid under the décisions of the Suprême Court 
of the State, and the county paid the interest thereon for a number of 
years. Couiplaiuant purchased such bonds for value, and without notice 
of any defect thereln. Held, that they were valid in bis hauds, and that 
taxes levied and collected by the county to pay the interest thereon in 
compUance with !aw were held by the county treasurer as the agent 
and trustée of complainaut, and It was his duty to pay the same over on 
présentation of the coupons. 



In Equity. 

Rountree & Carr, for complainant. 

E. K. Bryan and W. D. Mciver, for défendants. 
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PURNEtL, District Judge. This cause coming: on to be heard 
at WilmJngton on this, the Ist day of July, 1905, on the bill and an- 
swer and évidence taken before the spécial master, duly appointed 
by consent, and being fully argued by counsel, the court finds the 
following facts to wit: Complainant is the owner of the coupons 
set out in the bill. The same were issued after the décision of the 
Suprême Court of North Carolina reported in 116 N. C. 563, 21 S. E. 
305 (Wilmington, Onslow & Eastem Carolina Railroad Company 
V. Commissioners of Onslow county), in which it is held: (1) In 
aubmitting to the vote of the electorsof a county the question of sub- 
scription of county bonds in aid of a railroad a^ubstantial compli- 
ance by the county commissioners with chapter 233, p. 439, Acts 
1885, as amended by chapter 89, p. 172, Acts 1887, is sufficient, if 
there be no fraud. (2) Where, at such élection, a majority of the 
qualified voters of the county vote for the subscription, it is the duty 
of the county commissioners to issue the bonds. Afterwards the 
parties "compromised and settled ail issues between them," and 
$40,000 in bonds were issued pursuant to such compromise, which 
compromise was sanctioned by the superior court of Lenoir county, 
where the suit was pending, as appears by consent judgments en- 
tered at spring term, 1896, signed by Hon. Henry R. Starbuck, judge 
presiding. That the acts authorizing the issue of said bonds were 
duly passed, it appearing from the journals a majority of each 
house of the General Assembly as constituted under the Constitu- 
tion of the State voted aye, and are so recorded on the several read- 
ings of the bill, and the nay vote, if any, was not recorded, but, if 
ail the members not recorded had voted nay, the majority would 
hâve beeh for the bill. It cannot be presumed ail members not 
voting would hâve voted in the négative, but, if they had so voted, 
the bill would hâve passed its several readings. Under thèse cir- 
cumstances it would be doubtful law, inéquitable, and bad arithme- 
tic to defeat législation by holding otherwise than that the bill 
passed its several readings in accordance with article 2, § 14, of the 
Constitution of North Carolina. Taxes hâve been levied and col- 
lected to pay the coupons, representing the interest on the bonds 
issued under the compromise aforesaid since said bonds were 
issued, and at the time of the commencement oi this suit there was 
in the hands of E. W. Sùmmersill, the county treasurer of Onslow 
county, $2,4:00 collected for this purpose. That spécial taxes levied 
for the purpose hâve been collected from year to year and paid 
over on similar coupons representing the interest on the bonds afore- 
said frotti January 1, 1896, until January, 1904. (This is admitted, 
as are also the jurisdictional allégations in the bill.) That com- 
plainant purchased the bonds and coupons the subject of this suit 
for a valuable considération, and without notice. That the amount, 
to wit, $2,400, was collected from the taxpayers of Onslow county 
under a levy made by the board of commissioners in pursuance to 
powers conferred upon said board, and is in the hands of the treas- 
urer of said county for the purpose of paying the interest on said 
bonds payable on the Ist day of January, 1904, and the respondent 
Sùmmersill is the treasurer or agent of the said bond or coupon 
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holders, and holds the said sum of money in trust for their use, 
but is restrained from paying over the same by an injunction issued 
by the superior court in a proceeding by the board of county com- 
missioners to which complainant and other bondholders were not 
parties. Thèse are the only facts deemed necessary to be found by 
the court for a proper détermination of this cause, and other alléga- 
tions appearing in the record and the testimony taken are ignored 
as immaterial, but without préjudice. 

The cases of Stanley County v. Coler, 190 U. S. 437, 23 Sup. Ct. 
811, 4:7 L. Ed. 1126 ; Id., 113 Fed. 705, 51 C. C. A. 379 ; Wilkes 
County V. Coler, 190 U. S. 107, 23 Sup. Ct. 738, 47 L. Ed. 971 ; Id., 
113 Fed. 725, 51 C. C. A. 399, seem to be conclusive. It is there- 
fore ordered, adjudged, and decreed : 

1. That the interest coupons the subject of this suit are valid ob- 
ligations of the county of Onslow, state of North Carolina. 

2. That the county treasurer, E. W. Summersill, holds the pro- 
ceeds of taxes levied and collected to pay the interest on the bonds, 
to which said coupons are or were attached is a trustée for the 
holders of said coupons and holds the fund derived from the taxes 
levied and collected for the payment of the interest represented by 
said coupons, to wit, $2,400, in trust for the payment of such inter- 
est aforesaid. 

3. That said county treasurer, the holders of said coupons not 
being parties to the proceedings in the state court, ought to pay said 
funds to the holders of said coupons, but this court is not by this 
to be understood as advising or requiring said ofificer to disobey or 
disregard the process of the superior court. 
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E. F. DOWNING & CO. v. FNITED STATES, 

(Circuit Court, S. D. New York. May 24, 1905.) 

No. 3,954. 

1. CusTOMS DuTiEs— Classification— Abchitectubal Portfolios— Bocks in 

FOBEIGlS LaNGTJAGES. 

The provision in paragraph 502, § 2, Free List, Tariffl Aet July 24, 1897, 
c. 11, 30 Stat. 196 [D. S. Comp. St. 1901, p. 1G81], for "boolîs * * • 
printed exclusively in languages other than English," includes arclii- 
tectural portfolios containing 18 or 20 pages of illustrations and a préface 
of 15 Unes in German. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question afflrmed the assessment of duty by the collector of 
eustoms at the port of New York on an Importation by R. F. Downing & Co. 
The articles in controversy consisted of architectural portfolios, containing 
18 or 20 pages of Illustrations and a préface of 15 Unes in German. They 
were assessed with duty at the rate provided In paragraph 403, Schedule M, 
§ 1, Tariflf Act July 24, 1897, c. 11, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1C73], 
for books and other printed ma tter, and were claimed by the importers to be 
free of duty under the provision for "books * * • printed exclusively in 
languages other than English," in paragraph 502, § 2, Free List, 30 Stat. 196 
[U. S. Comp. St 1901, p. 1681]. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importers, 

Henry A. Wise, Asst. U. S. Atty.. 

TOWNSEND, Circuit Judge. It has been found impossible to 
draw any substantïal distinction between the facts in this case 
and those presented in Fisher v. U. S. (C. C.) 99 Fed. 260, and 
Downing v. U. S. (C. C.) 130 Fed. 393. I am constrained, there- 
fore, to hold, in view of said opinions, that the décision of the Board 
of General Appraisers should be reversed. 

Décision reversed. 



ABRAM DE RONDE & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 18, 1905.) 

No. 3,745. 

OiTSTOMS DuTiBS— Classification— SoLUBLE Geease— Unenumerated Arti- 
cle. 

Soluble grease, a préparation of tallow used in the process of dyeing 
cotton cloth for softening the fabric after the application of the dye, is 
not dutlable under Tariff Act July 24, 1897, c. 11, § 1, Schedule A, par. 
32, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1629], as an alizarin assistant, 
but under section 6 (30 Stat. 205 [U. S. Comp. St 1901, p. 1693]), as an 
unenumerated manufactured article. 

On Application for Review of a Décision of the Board of United 
States (Mènerai Appraisers. 
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For décision below, see G. A. 5,836, T. T>. 25,744, whieli afflrmed the assess- 
ment of duty by the collecter of customs at the port of New York on mer- 
ehandise imported by Abram De Ronde & Co. The merchandlse consisted of 
Bo-called "soluble grease," which the Board of General Appralsers found to 
be made from tallow, and to be used in the process of dyeing cotton cloth for 
the purpose of softenlng the fabrie after the application of the dye. Al- 
though it was slmllar in ail respects to the article covered by De Ronde v. 
TJ. S. (C. C.) 113 Fed. 858, which was held not to be dutiable as an allzarin 
assistant, the board was of opinion that the présentation of additional évi- 
dence not before the court in that case justifled a différent conclusion, and 
the classification of the article as an alizarin assistant was aflBrmed. 

Walden & Webster (Howard T. Walden, of counsel), for im- 
porters. 

Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge (orally). The importation in ques- 
tion consists of certain soluble grease, and was classified for duty 
under paragraph 32 of the tariff act of July 24, 1897, c. 11, § 1, 
Schedule A, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1629], as an 
alizarin assistant. The importers contend that it is dutiable as an 
unenumerated manufactured article under section 6 of said act, 
30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]. The testimony intro- 
duced before the Board of Appraisers does not overcome the évi- 
dence before the court on the former trial, and on which Judge 
Coxe rendered a décision in favor of the importer. See De Ronde 
V. U. S., 113 Fed. 858. Furthermore, since the last décision of 
the board additional testimony has been taken in this court, which 
confirms the testimony taken in the former case. The record 
therefore fails to establish the contention that the article in ques- 
tion is either iti fact alizarin assistant, or is used for the purposes 
for which an alizarin assistant is used. 

The décision of the Board of General Appraisers is reversed. 



W. W. THOMAS & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3.897. 

(JusTOMS DtJTiES— Classification— SiLK Powdee— Manbpactubes of Silk 
— Similitude. 

Beld, that a powder made from raw silk, which is used in the manufac- 
ture of wall paper and artificial flowers, is dutiable under paragraph 391, 
Schedule L, § 1, Tarife Act July 24, 1897, e. 11, 30 Stat. 187 [U. S. Comp. 
St. 1901, p. 1670], as manufactures of silk, or is at least so dutiable by 
similitude, under section 7 of said act (30 Stat. 205 [U. S. Comp. St. 1901, D. 
1693]). 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below afifirmed the assessment of duty by the col- 
lecter of customs at the port of New York. 
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Curie, Siïiith & Maxwell (W. Wickham Smith, of counsel), for 
the irriporters. 

Henry A. Wise, Asst. U. S. Atty, 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of a powder made from raw silk, used in the manufacture of 
wall paper and artificial- flowers, and was returned for duty at 50 
per cent, ad valorem, urider paragraph 391 of the tarifï act of 1897, 
as a manufacture of silk ; the importer claiming thàt it was dutiable 
only at 30 per cent, ad valorem, under section 6 of said açt, as an 
unenumerated manufactured article not specially provided for. 
Even if this article be not a manufacture of silk in the sensé in 
which that term is used in paragraph 391 of the silk schedule, it is at 
least properly dutiable under section 7 by similitude, as most nearl)'- 
resembling manufactures of silk in material, quality, texture, and 
use. 

The décision ôf the Board of General Appraisers is afifirmed. 



ECKSTBIN V. UNITED STATES. 

(Circuit Court, S. D. New York. February 23, 1905.) 

No. 3,597. 

CtJSTOMS DuTiES — Classification — Nickel-Plated Zinc Sheets— Zinc in 
Shêbts. 

Hcld that nlckel-plated zinc sheets are not dutiable as "zinc * * ♦ 
In sheets," under Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 192, 
30 Stat. 167 [U. S. Comp. St. 1901, p. 1645], but as "articles or wares not 
specially provided for, * • • composed whoJly or in part of ♦ • * 
nickel, * * * zinc, • • * or othér jhetal," under paragraph 193. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question affirmed the assessment of duty by the 
collector of customs at the port of New York on merchandise im- 
ported by Albert Eckstein. Note G. A. 5,673, T. D. 25,296. 

Comstock & Washburn, for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. Paragraph 192, Schedule C, § 1, 
Tarifï Act July 24, 1897, c. 11, 30 Stat. 167 [U. S. Comp. St. 1901, p. 
164:5], lays a duty on "zinc in blocks or pigs, one and one-half cents 
per pound; in sheets, two cents per pound," and paragraph 193 on 
"articles or wares not specially provided for in this act, composed 
wholly or in part of iron, steel, lèad, copper, nickel, pewter, zinc, 
gold, silver, platinum, aluminum or other métal, and whether part- 
ly or wholly manufactured, forty-five per centum ad valorem." This 
importation is of zinc in sheets, nickel'-plated, which hâve been as- 
sessed under 193, against a protest that it should be under 192. Ap- 
parently, thèse sheets are composed in part of zinc and in part of 
nickel, and come within 193, and this is clearly so uniess they are 
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specially provided for as zinc in sheets by 192. Zinc îs an élément 
by itself, and by that name merely nothing else would seem to be 
intended. Hère is not only zinc in sheets, but zinc and nickel in the 
same slieets, which are not covered by 192, but are carried by the 
combination into 193. In Langerman & Petty v. U. S. (C. C.) 75 
Fed. 1, the coating seems to hâve been treated as an incident to, 
and not a component part of , the sheets ; and in Dejonge v. Ma- 
gone, 159 U. S. 562, 16 Sup. Ct. 119, 40 L. Ed. 260, the articles there 
in question appear to hâve been found to hâve always been of them- 
selves paper, and not manufactures of paper. Thèse cases, although 
much relied upon, do not appear to be controlling. In view of the 
whole, the opinion expressed in Victor v. U. S. (C. C.) 128 Fed. 472, 
is adhered to. 

Décision afïirmed. 



BTJLDUZZI V. JAMES RAMAGE PAPER CO. 
(Circuit Court, D. Vermont. August 12, 1905.) 

1. Masteb and Servant— Action fob Injtjby to Sbbvant — Evidence of 

Relation Between the Paeties. 

The flnding of a jury tbat défendant, in its employaient of plaintlff In 
getting out stone for a bridge to be bullt by a town, was a principal, and 
not merely the agent of the town, and was therefore liable for négligence 
eausing plaintltt's injury, held supported by the évidence. 

2. Damages— Personal Injuet— Excessive Verdict. 

À verdict awarding $9,000 damages to a laborer for personal injuries 
held excessive under the évidence, and a remlttltur of $2,000 requlred. 

At Law. On motion by défendant for a new trial. 

Clarke Ç. Fitts, for plaintifï. 
Arthuf P. Carpenter, for défendant. 

WHEELER, District Judge. The défendant has moved to set 
aside the verdict of $9,000 for want of évidence that the défendant 
was the principal, and not an agent of the town of Rowe in the 
employment of the plaintifï, and for excessive damages. The plain- 
tifï was at work getting out stone for an abutment for a bridge in 
the highways of Rowe, but which the défendant wanted to hâve 
advanced in construction, and agreed to provide materials for. The 
évidence seems to hâve been ample that the défendant was furnish- 
ing the stone on its own behalf under the agreement with Rowe 
on the question whether as principal or agent submitted to the jury. 
The défendant would hâve been right, if the finding had been the 
other way. Brown v. Lent, 20 Vt. 529. But the finding for the 
plaintifï as to this upon such compétent évidence cannot properl)^ be 
disturbed. 

The damages, on comparison with many verdicts for personal in- 
juries, seem large. Still it cannot properly be disturbed merely for 
that, but only because- the jury may hâve been misled by some 
wrong motive, or some error. The plaintiff was a laborer, and the 
income from the verdict as a principal sum would be near what he 
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could earn. The jury may not hâve considered fully that he would 
hâve the principal sum besides, as compensation for his sufferings. 
In view of what would be probably necessary to make good the 
pecuniary loss, and v^^hat has been usually awarded for pain and dep- 
rivation of enjoyment, $7,000 seems to be adéquate, and nearer right.. 
If the verdict should be set aside for this, the opinion of another 
jury could be taken; but the administrator, the plaintiflf having died, 
may prefer to remit $2,000 of the verdict to having it set aside. 

Unless $2,000 of the damages are remitted within 10 days, let the 
verdict be set aside ; but, if so remitted, judgment nunc pro tune on 
verdict for the remainder. 



UNITED STATES v. G. AMSINCK & 00. 

(Circuit Court, S. D. New York. May 18, 1905.) 

No. 3,464. 

CusTOMS Dtjties— Change dp Tabipf Acts— Goods in Bond. 

Held that merchandise imported while Tarlff Act Oct. 1, 1890, c. 1244, 
26 Stat. '567, was in effect, but not witMrawn from warehouse untU after 
Tariff Act Aug. 28, 1894, c. 349, 28 Stat. 509, became effective, was subject 
to the provisions o( the latter act. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question sustained the importers' protest against 
the assessment of duty by the coUector of customs at the port of 
New York. 

Charles Duane Baker, Asst. U. S. Atty. 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for im- 
porters. 

TOWNSEND, Circuit Judge. The merchandise in question, 
which was imported under Tariff Act 1890, c. 1244, 36 Stat. 567, was 
not withdrawn from warehouse until after the taking effect of 
Tariff Act Aug. 28, 1894, c. 349, 28 Stat. 509. The Board of Ap- 
praisers held that it was therefore subject to the provisions of the 
latter act. From this décision the United States appealed. 

The décision of the Board of Appraisers is affirmed, on the au- 
thority of U. S. v. Goodsell, 84 Fed. 439, 38 C. C. A. 453, 
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BROWN BAG-FILLING MACH. CO. v. DROHEN. 
(Circuit Court, W. D. New York. August 12, 1905.) 

1. PateSts— Invention and Infringement— Bag-Fillinq Machink. 

The Cummings patent, No. 539,171, for a machine for fllling paper bag8 
with seed or other fine material, covers a combination of many éléments, 
some of which were old and others new, but which, aetlng in co-operation, 
constltute the first practically operatlve and successful machine for ac- 
complishing the desired resuit, and in such sensé la for a primary inven- 
tion, and entitles the patentée to Invoke the doctrine of équivalents with 
respect to a substitution of parts which perform the same functlons In the 
combination. The patent construed, and held infringed. 

2. Same— Impeovement Patent. 

The Brown patent. No. 578,133, for an improved folding mechanlsm for 
use with the bag-fiUing machine of the Cummings patent, No. 539,171, 
held valid and infringed. 

In Equity. 

Roberts, Becker, Messer & Groat (Nathan Heard, of counsel), for 
complainant. 

J. L. Hurlburt and J. C. Sturgeon (H. M. Sturgeon, of counsel), 
for défendant. 

HAZEL, District Judge. This is an action to enjoin the infringe- 
ment of two United States letters patent owned by complainant. 
No. 539,171, issued to Henry H. Cummings, dated May 14, 1895, and 
No. 578,133, issued to Benjamin F. Brown, dated March 2, 1897. 
The earlier patent has 81 claims, and relates to automatic machines 
for filling paper bags with seed or other fine material. The later 
patent relates to a folding mechanism for use in connection with 
bag-fiUing apparatus such as shown in the Cummings patent, but, 
according to the spécification, it mav be used on other forms of 
bag-fîlling machines, or generally to îold and paste a bag or other 
paper article at its fold. The complainant's construction, substan- 
tially embodying the claims of the Cummings patent and the folding 
mechanism of the Brown invention, is in évidence as an exhibit, 
and was operated in the présence of the court. The bag-fîlling 
apparatus of the défendant, which was patented July 8, 1902, on an 
application dated August 19, 1901, is in évidence as an exhibit. 
Complainant contends that the defendant's exhibit machine in some 
parts is unlike that which it actually uses, specially in relation to 
the bag opener, which in the former is claimed to be firmer than in 
the latter. This conceded departure by défendant from his machine 
as photographed, in view of the décision reached, may be regarded as 
immaterial. 

The principal défenses relied upon are defective or insufScient 
description of claims, noninfringement, aggregation of devices, and 
want of patentability. Considération of the questions presented 
does not require the court in this opinion to set forth in extenso the 
involved claims of the Cummings patent, 25 in number, as their 
characteristic and essential features relate to the mechanism and 
détails of construction. The involved daims may, however, be 
140 F.— 7 
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grouped as foUows, and one claim set-îorth under each subdivision 
of such clasâîfication : Glainis 14j 53, and 54 involve mechanism re- 
lating to a bag opener. Çlaim 1^ reads as follows : 

"(14) A hopper, a measuring device therein, and means to move the said 
measm-isg aevlce, combined with a tunnel hàving a snout and adapted to re- 
cel vë tbe' contents of the measurlng devlee, and a bag opener to enter and 
liold opén tlié mouth of thé bag to be fllled, in order that the snout of said 
t'unnel maly eftter Inside of and thus direct into the bag the seed discharged 
into the tneasuring device from the hopper, substantially as desGribed." 

Giaimsrl, 2, 6, 13, 8, 0, 18, and 75 specifically refer to a flexible 
bag 'dptènel-. Claim 1 rfeàds'asfollows: 

"(1) In a bag-filling machine, means to présent a bag to be fllled, combined 
with a fle3î|ble or yieiding hag^opener to enter the mouth of and open the bag 
to be fllled,- substantially as d^scrlbéd." . , , . . , , " 

Claims 29, 30, 24, 53, 61, and 41 relate to the lip-folding mech- 
anism. Claim 29 reads : 

:"(29)[.ln,;a bag-fllling maçhipe, a' guide-box to présent a bag to be fllled: 
an eliistlc bag-opener; a pasting device to paste the bag; and a folding-bed 
and folding-blade, combined, with a clamp to clamp the fllled bag upon the 
foiaing-bed while thfe folding'blade acts against the bag, substantially as de- 
scribed." 

Claims 11 and 12 refer to a bag-spreading device. Claim 11 is in 
thè folîow^ing làngiiage: ; ■ 

"(11) Bag-preseuting mechanism to présent a bag to be fllled, combined wltli 
a bag-opener, and ■li'îth Indèpendent bag-spreadlng devices adapted to enter the 
mouth of and hoifl the bag oEen w.Mlé being flUed, to operçte substantially as 
described." , , ^ ; i, , ' -, ^ • 

Claims 16, 17, and 19; involve what is know^n as a "bag carrier" ; 
claim 16 providing: ■-[; , ; .. 

"(16) A bag-flîling machine f^ôntainlng the ftollowlng Instrumentalltles, \iz., 
a bag-opening device té enter the open end of and pick a bag off from a 
séries of b^gs; an indépendant funnpl having a snout to j^ter the mouth of 
a bag opene'd by the opeûlng dévice; and a bag-carrler to engage the fllled, 
bag and take It from thé' bag-ppenlng device ahd présent it In position to bé 
folded, substantially as described." 

■ Claim, 23 relates to' an,adjustable fdllower, and claims 34 and 35 
tpthe pressing device :tp hold back the lower, ends qî the bags and 
gpîde-box. ÇÏaim.s 23 9,nd 34, respectively, read : , , !, 

"(23) A guide-box to rficeive a séries of bagg; and a sliding foot thereih, 
combined w}tl(,,an,nttach9d fo.llower, adapted. ;to conform to variations in the, 
thlckné'ss atthesldé edgés'of the sei-ies of'bags ànd made.vérticàlly adjustable 
with relation tosàid foot tO c6-6pè'rate with bags of différent lepgth, substaii- 
tially as described."' ,. -• ,:, : : ■ 

: i"(S4) A guideybQx tp rare^j^t a plie of bags tobe fllled; a foUower to keep, 
the said bags pressed forward; and a bag-opener, combined with a pressing 
device to press upon the l,ovi'er end of the eudmost bag of the pile of bâgs 
tb âld in ptïttiîig thé sàme'lntb prôpér posiitioii with relation tB thé bag-open- 
ing device, substantially as id^crlbed." '■■■■'■ ; ■ ' 

' Claim SO'réfèts tq thè spécifie pàstipg méchànîsm, ahd rêads: 

. "(20) ,^ guide-bo^. to .pi;esent p. «©ries of bags, and a pastingi device conslst- 
ilig ot a 'hàr .haviiig a séries, of yielding or, sprring-supported piÈSj,.çorpblped 
wlfii thé pÉ^sIé-bttx, Its pake' l'on and mearis ,fô actuaté the paste: i-Ollér ând 
pVèseht paste tb the; said pins, substantially as aescribéd." ' 
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The patent to Brownis an improvement on the folding-bed mech- 
anism and lip-folding device of the Cummings patent. The , daim « 
in controversy reads as f oUows : 

"(1) In an apparatns for folding, a foldlng-blade or device, a foldlng-bed, 
means to rotate said bed, a séries of nip-rolls lying against the peripbery of 
and surrounding said bed and movable therewith, combined with means to 
move each of said nip-rolls over the surface of said bed Independently each of 
the other of said nip-rolls, as and for the purposes described." 

By the folding-bed opération of Cummings but a single bag can 
be held in position aft'er the material is discharged therein until it 
is moved to the place of release or discharge. The invention of 
Brown, however, provided a rotatable folding-bed which revolved 
intermittently, and was adapted to hold in position six or more filled 
bags, together with a device for folding the lips or flaps of the bags 
and sealing the same. In short, the Cummings patent v/as adapted 
to make a single fold before releasing the bag, while the Brown in- 
vention enabled holding a séries of filled bags before they were re- 
leased by the nip-roU. The improvement resulted in quicker opera- 
tiveness, and, according to the évidence, in connection with the self- 
acting mechanism of the bag-filling machine, permitted the filling 
of 30,000 flat paper bags with seed or other fine material in about 
eight hours. 

The method of operating the complainant's machine, omitting 
nonesséntial features, is sufficiently understood from the following: 
The bag-ppener, consisting of a slightly curvçd so-styled "tapering 
finger," about seven inches long, is firmly attached to the rear side 
of the funnel, and projects in front thereof. In opération its func- 
tion is to enter the bag for the purpose of separating the plies. The 
finger and funnel are arranged to rapidly reciprocate in the arc of a 
circle, and at each downward movemerit the finger and snout of 
the funnel enter the outmost of a séries of bags, and conveniently 
part its plies. As the snout of the funnel enters the bag, the ma- 
terial is discharged therein. The tapering finger or bag-opener is 
preferably flexible or elastic, in that it slightly yields when coming 
in contact with what is known as the lip-holding device. Much 
flexibility or elasticity of the tapering finger is not désirable. Mere- 
ly a slight yielding thereof is essential to the proper performance 
of its functions, as otherwise the flap of the bag is liable to tear or 
crumple, which obviously would resuit in failure to seal the bag or 
would retard the folding process. The paper bags are held close 
together in an upright position under the guide box or inclosing 
frame, and firmly pressed forward with the movements of the ma- 
chine by a follower dçvice, which insures the replacement ôf a bag 
that bas been filled or charged with material by the next succeed- 
ing bag. The spécification describes a" reciprocating guidé box as 
being préférable, although in practice it is stationary, and the proofs 
show that reciprocation is not essential to its operativeness. When 
a machine is put in motion, a measuring device, provided with mov- 
able cups, dumps or discharges the measured material fro tri a cylin- 
dric'àl hOpper or chute intô the reciprocating funnel. The hopper 
is fi-rmly loeated at the upper part of tlîe machine, and conjbintly 
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performs îts functions with other numerous operatîve parts. The 
'measuring of the material, discharging same into the funnel, open- 
ing and feeding of the bags, gumming, folding, and sealing thereoi 
by what is known as the bag-carrier, and then transferring the 
filled bags to the place where they are released from the machine, 
are separate and distinct automatic opérations following in rapid 
succession. Many détails and small parts of the machine are com- 
bined and operated connectedly to produce the ultimate resuit. An 
exact description of such coacting parts and of the actuating means 
of the complainant's structure, except in a gênerai way, is not at- 
tempted. The essential elernents of the patent are dépendent upon 
each other to successfully and practically in combination perform 
their spécial function. And, as said, the connected instrumentali- 
ties are assembled in such manner as to rapidly operate step by step 
the process of charging and sealing the bag, apparently in spon- 
taneoiis succession and in accurate time. 

The défendant claims that the prior art completely indicates the 
essential mechanism of an operative automatic bag-filling machine, 
and that the patents to Hammersley, No. 395,390, dated January 1, 
1889 ; Hill, No. 278,133, dated May 8, 1883 ; J. C. Brown, No. 319,- 
673, dated June 9, 1885; J. C. Brown, No. 354,094, dated Decem- 
ber 14, 1886; and B. F. Brown, No. 342,811, dated June 1, 1886— 
fully describe a successfully operative bag-fillîng machine, and, con- 
cedirig thçre were objections and imperferctions therein, that they 
were removable, and could be supplied by ordinary mechanical 
skill. The évidence and state of ^ the àirt, however, does not support 
this claim, but is persuasive that the prior art has not produced a 
complète and operative invention capable of being put into prac- 
tical opération. The Cummings patent in suit, in my opinion, is 
for a new machine or combination which produces a new and use- 
ful resuit, entitling the patentée to invoke the doctrine of équiva- 
lents. The claims secured by the patentée are such that in the 
détermination of the question of infringement by defendant's ap- 
paratus the forms and dissimilarities of construction are not con- 
trolling. As was stated in Kinloch Tel. Co. v. Western Electric 
Co., 113 Fed. 652, 5 C. C. A: 362: 

"The slmllarlties and différences of machines and combinatlons are to be de- 
termlned by the offices or funetlons whlch they perform, by the principles on 
whlch they are constructed, and by the modes whlch are used in their opér- 
ation. A device which is constructed on the same princlple, which has the 
same mode of opération, and which accomplishes the same tesult as another 
by the same or by équivalent mechanical means, is the same device, an^ a 
claim in a patent of one such device claims and secures the other." Citlng 
Machine Co. v. Murphy, 97 U. S. 120, 125, 24 h. Ed. 935. 

The apparatuses of Hammersley, Brown, and Hill were substan- 
tially similar constructions to that described in the patent to Cum- 
mings, but, according to the évidence, they were incapable of per- 
forming the same ftinction. They were not a commercial success, 
and in the circumstances hère presented the objection of aggre- 
gation of the claims of the Cumming? patent is not thought to be 
tenable. S. F. Heath Cycle Co. v. Hay (C. C.) 67 Fed. 249; Reck- 



BROWN BAG-FILLING MACH. CO, V. DEOHEN. 101 

endorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719. In this state of the 
situation, what meed of praise shall be accorded to the inventer who 
uses varions éléments familiar to the art, together with a new and 
useful élément, and assembles them to produce a successful resuit? 
The évidence is convincing that something in the nature of a final 
step was needed to enable the prior inventions to perform the ob- 
ject for which they came into existence. In L,oom Co. v. Higgins, 
105 U. S. 580, 26 L. Ed. 1177, the Suprême Court said: 

"It may be laid rlown as a gênerai rule, though perhaps not an invariable 
one, that, if a new combination and arrangement of known éléments produce a 
new and bénéficiai resnlt, never attalned before, it is évidence of invention." 

In the Barbed Wire Patent, 143 U. S-, at page 383, 12 Sup. Ct., 
at page 446, 36 L. Ed. 154, it is said: 

"In the law of patents it is the last step that wins. It may be strange that, 
considering the important results obtained by Kelly in his patent, it did not 
occur to him to substitute a coiled wire in place of a diamond-shaped prong, 
but evidently it did not; and to the man to whom it did ought not to be 
denied the quality of inventor." 

The patentable novelty of the claims which include the bag-open- 
er device cannot be seriously disputed. 

The hopper, measuring device, and funnel, in connection with an 
automatic bag-filler, were concededly old. They are found in the 
1885 and 1886 patents to J. C. Brown, and also in the patents to Hill 
and Wilson, No. 230,378, dated July 20, 1880. Although the end of 
the funnels of Brown and Hill patents were intended to be used as a 
bag-opener, the funnels are not dissimilar to that employed in the 
Cummings patent, which, however, as stated, has the additional 
feature of a long, tapering finger projecting beyond its snôut. 
True, the prior inventions contributed much to the art of paper- 
bag filling, but they wholly failed to successfully meet the require- 
ments on account of the employment of an unsuitable bag-opener 
and means to operate the same. The altération or substitution of 
one form of bag-opener for another may hâve been a very slight and 
simple thing, but by that change the patentée achieved success. It 
was not a change of form such as would ordinarily occur to a skilled 
mechanic, but rather a meritorious step and advance in the art, and 
should be so recognized. Doig v. Sutherland (C. C.) 87 Fed. 991 ; 
Gormully & J. Mfg. Co. v. Stanley Cycle Mfg. Co. (C. C.) 90 Fed. 
279; Consolidated Safety- Valve Co. v. Crosby Steam-Gauge & 
Valve Co., 113 U. S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939. Such fea- 
tures as were old were, nevertheless, necessarily associated with 
other mechanical parts of the machine in controversy, and therefore 
the complainant in their use under his patent is entitled to the pro- 
tection of the patent laws. 

The patents mentioned were considered by the Patent Office at 
the time the application of Cummings was fîled, and, together with 
the Cummings file wrapper and contents, are relied upon by the de- 
fendant to so limit the claims of the patent in suit that the defend- 
ant's apparatus is not within their scope. This contention, how- 
ever, is of doubtful force when the inoperativeness of the machines 
described in the prior patents is considered. The complainant 
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cl'aitns that thé machines described in the patents hereinabove men- 
tioned were crude and injpracticable ; that a working mechanism 
conformable to thejr spécifications has tieyer been constructed, and 
in fact thepatents were mère paper représentations, their utter inop- 
erativehess being disclosed by the spécifications and proofs. 

Thé patent to Hammersley will be first considered. His con- 
ception seemingly embodies an automatic bag-fiUing apparatus and 
means for folding and sealing the bags after they are filled. Evi- 
dently his -purpose was to construct an automatic bag-filling ma- 
chine, and one that would seal the bag directly after being filled ; 
but the spécification of the patent supported by the oral évidence is 
convincing- that he failed to successfully solve the problem. The 
machine, from a viewpoint of practical working mechanism, was 
incapable of successful opération. According to the spécification 
the apparatus was not provided with an automatic feed to supply 
the bags in succession to the machine. The évidence shows that 
they were fed or adjusted by hand while being held in an upright 
position. The spécification describes a funnel or nozzle which de- 
scended by grâVity and was inserted between the plies of the bag 
before the material was discharged therein. The évident intention 
of the patentée was that the nozzle operated by gravity would read- 
ily enter the bag between the plies. In practice, however, this 
opération was unsuccessful, as no actuating means were provided 
to eflfect the downward movement of the funnel toward and into the 
upper end of the bag. Upon this point complainant's expert wit- 
ness Mr. Haines testified : 

"The funnel carrying the charge of seed acts éntirely by gravity. It is loose- 
ly mountefl; on Its support, h, so that Its lower end may swing lengthwise or 
In the Plane of the belt or bag. Thèse two objections, mechanlcally speaking 
(the manner of mountlng the funnel and carrying the same by gravity), 
would ordinàrlly be vital defects, slnce the uncertain action of gravity would 
preclude posltiveness of opération, and the free swlnging movement permlt- 
ted to the funnel would at ail times render uncertain its movement in the 
same vertical direction, a movement whlch It should bave to successfully 
and practically flU bags with seed." 

This testimony finds support in the implications arising from the 
spécification, it being quite manifest that the nozzle or funnel in 
descending to the bag would pass either outside of the lower ply, or, 
entering it, would crumple or tear the bag. The modified fQrm of 
Hammersley in principle is not unlike that already briefly mentioned, 
•and the détails of construction are quite similar. The funnel in the 
modified structure travels in a groove to enable the desçent of the 
nozzle into the bag by gravity, and slides with the bag, meanwhile 
depositing the contents of the funnel therein. A pile of bags with 
their flaps resting against a guide were arranged in a feed box, and, 
in order to allow the plies to open, were pressed forward by a fol- 
l0wer. This arrangement, it was thought, would) enable the end 
of the nozzle to dexterously drop into the bag, fîimultaneously ex- 
pelling its contents through an opening in the side. The proofs 
show that this modification also was incapable of entering the bag 
rwithout tearing 'or wrinkling it. The principal difficulty with the 
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Hammersley structures was the omission of the patentée to supply 
a bag-opener to separate the plies of the bag to enable the funnel to 
perform its function. However capable of opération the various 
other assembled parts, its practicability as a bag-filling machine 
was entirely dépendent upon the facility and ease with which the 
funnel entered the bag between the plies. Plainly, a contrivance, 
nozzle or funnel, which could not rapidly and deftly part the plies, 
would in its downward movement be oïjstructed at the lower ply 
of the bag, and would, in its opération, resuit in tearing and improp- 
erly detaching the bag from the collection in the feed box. The 
bag-folder described in the Hammersley patent was stationary, and 
employed a type of hemmer to move the bag edgewise in order to 
fold it. Such form of bag-folder would be impracticable in the de- 
vice described in the Cummings patent. No one ever saw either 
method claimed by Hammersley in opération. Indeed, witness 
Landreth, one of the patentées, testified to the'making of models 
of the Hammersley machine in 1888. He says the models were 
crude, and the work of construction was abandoned because of ex- 
isting imperfections and obvious impracticability. Such testimony,' 
standing alone, may not be sufficient to establish the incapacity or 
incompleteness of the apparatus in question, yet, considered in con- 
nection with the drawings and spécifications, together with the tes- 
timony of complainant's expert witness, it has probative weight. 
Therefore the invention, on account of the inability of the inventor 
to practically carry out his conceptions, must be classifîed as a mère 
paper patent. 

In the patent to Hill is described, inter alia, what is called a bag- 
cylinder, which rotâtes intermittently, associated with a réceptacle 
for holding bags, which are placed therein in an upright position by 
hand. Wlien the cylinder revolves, the lip of the bag fîrst comes in 
contact with a pasting device, and then the lip of the bag is held and 
a blast of air is blown into the bag, the seed being discharged there- 
in. Thereupon, by suitable means, a closing plate is operated to 
close the plies, and upon "further rotation of the cylinder, e, the 
closing-plate was to be suddenly retracted from its position against 
the bag by means of the spring, j, and thereafter the sealing bar 
was to be given a sliding movement bodily downward by means of 
a cam. M." The object of the patentée by this movement of the 
sealing bar was to carry the lip of the bag over the shorter ply in 
order to seal the bag. A prépondérance of the évidence shows that 
this arrangement was impracticable, and wholly unsuited to make 
efficient the combination of the Cummings patent in suit. The 
folding-blade of the complainant's patent is not the équivalent of 
the closing-plate of the Hill patent, nor was the sealing-bar men- 
tioned capable of performing the functions of the folding-blade of 
the patent in suit. It will be noted that in the Hill patent no bag- 
opener is shown, but feliance is had upon a blast of air to open the 
bag. The machine has no funnel, but simply uses a discharge 
chute from which the material is directly dumped into bags ; and, 
moreover, the bags are not fed in séries or pressed by a follower- 
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device, nor is the gumming of the bag upon the lower ply, as in the 
patent of Cummings, but instead is upon the lip. 

In the J. C. Brown patent of 1885 the object of the patentée, as 
stated in the spécification, was to provide an air-tight réceptacle to 
contain the powder for the purpose of mixing before being deliv- 
ered to the measuring device. The spécification describes none of 
the essential features of the patent in suit, although it has a measur- 
ing device for placing predetermined quantities of seed in a funnel 
for delivery to the bag. It has no automatic feed of the bags, nor is 
the bag opened by any such means as disclosed in the patent in 
suit. 

The Ji C. Brown patent of 1886 has the features of the patent of 
1885, ànd has an automatic feed mechanism for bags and means for 
raising the funnel by the action of gravity, as shov^rn in the Ham- 
mersley patent. No bag-opener is described in this patent, nor 
means for folding and sealing the bags. It will be observed that 
in the Brown patents reliance for discharging the material into the 
bag is placed on the end of the funnel for separating the plies of the 
bags. 

In the B. F. Brown patent of 1886 the spécifications provide a 
means to apply paste to the lower surface of the lip of the bag, first 
receiving the filléd bags fed to it by hand or automatically. Paste 
is applied to the bag by moving it edgewise past a gumming device, 
and then the lip of the bag is turned downward under a curved 
plate, and the bag being moved edgewise under a pressure roller 
to complète the sealing. In distinguishing the Brown devices and 
that of Hammersley from complainant's mechanism, complainant's 
expert witness Haines testified : 

"They both used the uneertaln gravity-acting funnel; they both used the 
end of the funnel Itself as the contemplated means for opening the plies of the 
bags ; they both employed the edgewise moving bag in carrying eut the opéra- 
tions upon it; they both had a statlonary lip-turning device In gênerai resem- 
blance to a sewlng machine hemmer, through which the bag moved edgevsrise ; 
they both had a presser roller which bore against the lip of the bag as the 
latter vs^as moved edgewise past it, and they both depended upon thIs simple 
sealing under the pressure roller to aceomplish the flfial results." 

The patentée in suit, by his adaptation of (1) the projecting finger 
at the end of the funnel, and means to operate it to enter the end- 
most bag at the end of the bag-presenting mechanism, (2) the 
downward movement of the bags after filling for the purpose of 
sealing, (3) the movable folding-blade which securely holds the 
bag against the folding-bed, and (4) the actuating means for turn- 
ing down the lip of the bag upon the lower ply, together with com- 
plainant's method of applying the paste to the bag, efifectuated a 
departure in principle from that disclosed in the prior art. Such 
departure or altération was not merely an improvement, such as 
would hâve opcurred to a mechanic familiar with the art. Gandy 
V. Main Belting Co., 143 U. S. 587, 13 Sup. Ct. 598, 36 L. Ed. 373; 
Farmers' Mfg. Co. v. Spruks Mfg. Co., 127 Fed. 691, 63 C. C. A. 
447; Sayre V. Scott, 55 Fed. 971, 5 C. C. A. 366. The élément 
which contributed most to the success of the machine is the bag- 
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opener. This élément is included in 20 claims, in 9 of which it is 
described as flexible. The défendant vigorously contends that, in 
view of the restrictions placed upon the claims by the Patent Office, 
the claim including the élément of a flexible bag-opener must be 
strictly construed. Such a construction would not bring defend- 
ant's device within their scope. The spécification of the Cummings 
patent states : 

"This invention is not limited to the exact shape shown for the bag-opening 
device. * * » xhe bag-opener in this, my invention, is a positive device, 
and enters the bag between its two plies, and acts very dlffierently from a 
blast of air blown at the mouth of a bag. * * * This invention is not lim- 
ited to the exact shape shown for the flexible bag-opening device." 

There is no express limitation as to the shape of the bag-opener, 
although by the context of the spécification it appears that the pat- 
entée regarded the flexibility of the device of prime importance. 
The successful opération of the machine depended undoubtedly to 
a degree upon the flexed finger which cornes in contact with the lip- 
holding device just before entering the bag, and I am satisfied that 
the characteristic distinction between the bag-opener of Cummings 
and of the prior art is the flexed finger which projects beyond the 
end of the funnel, although the élément of flexibility is not thought 
essential. The défendant uses such a device. The testimony of 
Mr. Haines and his démonstration show that the bag-opener of 
the défendant flexes to a slight degree in its downward movement 
when coming in contact with the outmost bag. That the defend- 
ant's bag-opener in opération descends vertically, instead of in an 
arc of a circle, as in complainant's machine, in view of the spécifica- 
tion, which expressly states that the bag-opener is not limited ta 
the exact shape, is unimportant. Hence the defendant's device or 
bag-opener is an infringement of complainant's bag-opener device, 
irrespective of any flexibility or nonelasticity. 

The lip-folding mechanism of the Cummings patent, which, as 
stated, is involved in claims 29, 30, 24, 61, 41, and 53, permitted the 
pasting of the flap of a single envelope, while the improvement of 
Brown allowed a séries of bags to be manipulated at practically the 
same instant. Except as indicated, the folding mechanisms of the 
Cummings and Brown patents are substantially alike. Claim 53 
reads as foUows : 

"(53) In a machine for flling bags the foUowing instrumentalltles, vlz., a 
guide-box to receive a séries of bags, a bag-opener, devices to move said bag- 
opener and cause it to enter the mouth of the endmost bag of the séries 
and remove it from said guide-box, a bed located below aud at the eud of said 
box, a folding blade to impinge a part of the bag against said bed. and a 
device to act against the lip at the end of the bag and lay the same over 
the body of the bag, substantially as described." 

After the pasting or gumming opération, which occurs while the 
bag is an upright position in the guide-box, and just before the 
tapering finger is inserted therein, it is quickly carried underneath 
the guide-box, where it is momentarily held, and then folded by the 
lip-turning device. The contributing éléments are the actuating 
means by which the lip or flap is turned and held in position after 
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pasting;,' a cylindrical folding bed, which opérâtes inteirnittently, 
to receive the end of the bag; the folding-blade, which assists to 
SJOiOûth the bag at its upper end to permit the lip-turning device 
to performits function; the clamp to hold the bag against the fold- 
ing-h$d; ^d, lastly, a clamp to hold the bag in position at the lower 
endof the fûlding-bed before it is rçleased or discharged from the 
machine. By such employment of the varions éléments mentioned 
the bags in rapid succession are moved from the place where they 
are filled to the folding-bed, where each bag is separately held by 
the ifolding'blade while being rotated to the place of discharge. Ac- 
cording to the spécification the patentée did not limit himself to the 
exact folding mechanism shown, but reserved the riglit to use 
équivalents. The proofs show that in the defendant's machine are 
found the folding-blade and the folding-bed in combination with the 
éléments specifically mentioned in claim 53. The défendant in 
fact uses a guide-box, a long finger (instead of tapering) to open the 
bags, and follower device, means to put the bag-opener in motion, 
as well as the device for turning the lip of the bag for the purpose 
of sealing it. The défendant contends that thèse éléments are found 
in the patents to Hill, Hammersley, and Brown. An examination 
of the claims and the proofs, however, as already intimated, leads to 
the conclusion that the combination of devices are distinguishable 
from the éléments of the prior art. Therefore, notwithstanding the 
change of form adopted by défendant, he must be held to ihfringe. 
Stress is laid by the défendant upon the point that the bag-pre- 
senting mechanism, consisting of a guide-box and follower-device, 
is old, appéaring in the patents to Brown, Hammersley, and Hill, 
and that the complainant must therefore be limited to the précise 
form described in the spécification. Bag-presenting mechanism in 
its generally expressed form is admittedly found in the prior art, 
but not in the combination claimed. The patent is not limited to a 
reciprocating guide-box. The spécification states: 

"A plie of baga to be fllled is placed in a suitable guide-box, where they are 
held between a follower and suitable ylelding eatches, the guide-box preferably 
having a reciprocating motion Imparted to it to aid In detaching the endmost 
bag to be fllled." 

The complainant's guide-box, in practice, is stationary, and the 
défendant, though not using complainant's précise form, neverthe- 
less emplôys its équivalent functionally operating in the same man- 
ner. The rule, as stated in Bundy Mfg. Co. v. Détroit Time-Reg- 
ister Co., 94 Fed. 634, 36 C. C. A. 375, would seem to apply : 

"If the united part effected the same results, and in substantially the same 
way, as the separate parts before the union, the change is eolorable." 

See, also, Eames v. Worcester Polvtechnic Institute, 133 Fed. 67, 
60 C. C. A. 37; Westinghouse v. Boyden, 170 U.*S. 537, 18 Sup. Ct. 
707,' 42 L. Ed. 1136. 

There is évidence showing that complainant in the opération of 
its bag-filler uses what is known as a bag-spreading device, which 
enters the bag, the spreaders moving laterally away from each other 
within the bag towards its side edges. Though claimed to be an 
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important feature in aid of the bag-opening device, the spécifica- 
tion déclares that the spreaders may be entirely omitted. Complain- 
ant contends that claims 11 and 13 are infringed by a triangnlar 
pièce of métal located between the upper end of the bag-opener and 
the lower end of the funnel. The triangular plate of deféndant's 
machine probably gives some assistance in spreading the bag, but 
I am of opinion that the bag is principally spread open by the action 
of the funnel, and therefore thèse claims of the Cummings patent 
are not infringed by the défendant. 

In considering the question of infringement it must be borne in 
mind that the patent to Cummings is of much practical value and 
is primary in its character in the sensé that the inventer succeeded 
where others hâve failed. The practical application of his concep- 
tion seems to hâve been the final step leading from failuré to success. 
As already observed, no prior inventor appears to hâve assembled 
the mechanical parts and détails, including the actuating means to 
lower the funnel and bag-opener, in such a manner as to insure the 
production of a successful bag-fiUing machine. The invention prob- 
ably cannot be strictly termed a pioneer invention in the sensé that 
Cummings produced a wholly novel apparatus. Nevertheless,. the 
value of the machine and its commercial success entitle the claims 
to a construction broad enough to include the essential features of 
deféndant's machine. He has appropriated the essential éléments 
of the complainant's machine which dififerentiated it from the prior 
art. The foUowing quotation from Winans v. Denmead, 15 How., 
at page 340, 14 L. Ed. 717, applies to the construction in question: 

"Its substance is a new mode of opération, by means of which a new resuit Is 
obtained. It is this new mode of opération wbich gives it the chai-acter of an 
invention, and entitled the inventor to a patent; and this new mode of opéra- 
tion is, in vievv of the patent law, the thing entitled to protection." 

McSherry Mfg. Co. v. Dowagiac Mfg. Co., 101 Fed. 716, 41 C. 
C. A. 627. 

It is not deemed necessary to discuss the other questions pre- 
sented by the défendant in his brief and on argument. The de- 
scription and claims of the patent are thought to conform to the 
statutory requirements, and may be sufficiently understood by the 
workman skilled in the art. 

Deféndant's contention that a successful and pperative machine 
could be produced from the various devices of the prior patents is 
not convincing. I am satisfied that a practically and commercially 
operative machine would not be presented in the suggested com- 
bined machine of any of the patents either in the same or équivalent 
character. The claim, therefore, that deféndant's structure is built 
upon the devices and détails of construction found in the prior art, 
is without substantial merit. The only différence between de- 
féndant's machine and that of complainant, as heretpfore indicated, 
is one of form, and not of substance, and such différences are imma- 
terial in view of the scope of the involved claims to which the com- 
plainant, in my judgment, is fairly entitled. 

The évidence fully warrants the conclusion that the practicability 
and value of deféndant's bag-filling machine is due to the inventiori 
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covéred t>y the Cummings and Brown patents in suit. For the fore- 
going reasons the claims of complainant's patents involved in tliis 
suit, except claims 11 and 13 of the Cummings patent, are thought 
to be infringedby defendant's device, and a Hecree for the usual in- 
junction and accounting may be entered, with costs. 



IRONCLAD MFG. CO. v. SUGAR LOAF DAIRT CO. et al. (38 cases). 

(Circuit Court, S. T). New York. July 26, 1905.) 

Patents — Suit fob Infringemekt — Prei.iminaey Injunction. 

Motions for preliminary injunctions restraining infringement of the 
Haigh patent, No. 607,433, for a milk can, by a large number of users, 
b'ased on a récent décision of the circuit court flnding infringement by the 
manufacturer, denied, where it appeared that only a small number of the 
cans used by the défendants and claimed to infringe were of the pattern 
which. was held to infringe by the court, and also that complainant had 
misrepresented the scope of the décision to défendants, for the purpose of 
obtaining from thein large license fées. 

In Equity. Suits for infringement of letters patent No. 607,433, 
for a milk càn, granted to Henry B. Haigh July 19, 1898. On mo- 
tions for preliminary injunctions. 

Edmiind Wetmore, for the motion. 

Wm. H. Kenyon and Henry D. Williams, opposed. 

LACOMBE,. Circuit Judge. This is an instance, of not infre- 
quent occurrence, where the enthusiasm of a partially successful 
client has brought about complications which require the very delay 
he was too impatient to tolerate. Immediately upon the décision 
at circuit of the suit against the manufacturer of the milk cans, a 
vigorous crusade was organized against the users, with the manifest 
intention of forcing them at once to pay license fées to the extent of 
nearly half the selling price of each and every can in use which they 
had bought from the original défendant. What methods were em- 
ployed to accomplish this resuit is hotly disputed. Several of the 
•défendants assert that they were threatened with immédiate arrest, 
with heavy fines, with having their cans seized, and the milk dumped 
In the Street, and this at a season of the year when every shipper and 
receiver of milk needed ail the cans he could command. The two or 
three représentatives of complainant upon whom thèse threats are 
îathered most vigorously deny the making of them, and it would be 
difïicult without cross-examinatïon to décide between the respective 
affiants. It is, however, quite évident that complainant's agents did 
misrepresent the scope of the former décision ; that they insisted 
that it covered every can made by the Dairymen's Company; that 
there was no distinction to be made between the "John St. can," 
referred to in that décision as an infringement, and ail other cans 
made by the same manufacturer. That this is a misrepresentation 
is manifest from the group of affidavits submitted by complainant, 
and marked "Affidavits relating to process of construction of de- 
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fendants' cans." Thèse affidavits contain a blue print, marked 
"Dairyman's Regular Can No. 3," and signed "John S. Carroll, June 
23, 1905," and it is conceded that a very large nuinber, if not the 
great majority, of cans made by that company and now in use are 
of this model. It contains no "flaring flange" whatever; neither 
the flaring flange shown and described in the patent, nor the "flaring, 
re-enforcing, and (in the broad sensé) locking flange" which Judge 
Ray found in the John St. can. The afiiants hâve a great deal to 
say about a "beveled flange," whatever they may mean by that. 
There is a "bevel" at the bottom of the neck portion of the mouth- 
piece, but a "flange" and a "bevel" are not identical. The business 
end of a carpenter's chisel terminâtes with a bevel, but it would be 
a misuse of mechanical terms to call it a flange, or even a "beveled 
flange." No flange on any part of either neck portion is visible on 
the blue print ; certainly there is no flaring flange. But a "flaring 
* * * flange" is an essential élément of the first claim — the only 
one relied on ; and evidently Judge Ray so construed the patent, for 
he expressly refers to such flaring flange as existing in the type of 
can which he held to be an infringement. It appears that there are 
hère and there among thèse users some individual cans of the same 
model as that held to infringe — John St. cans, with a flaring flange 
on one neck portion— and ordinarily a preliminary injunction re- 
quiring cessation of their use would issue. But the total number 
seems to be small, and in view of the' conflict of proof as to the 
methods employed to extend the opération of the adjudication in the 
main suit, ail questions had best be left for détermination at final 
hearing. 

Motions are denied 



CARLSON V. COMERIC CO., Limited, et al. 
(District Court, B. D. New York. August 2, 1905.) 

SHIPPING— iNJtTBY OF StEVEDOEE'S EMPLOYÉ— LlABILlTY OF SlIIP. 

Iilbeiant's intestate was employed by a stevedore in loading a vessel, 
the lighter articles being transferred from ligliters to the hold by means 
of booms and tackle furnlshed by the ship vvhlle extraordinarily heavy 
weights were moved with a derrick. During the absence of the foremaii 
deceased had charge of the tackle, and, having takeu from a lighter ; 
a draft of twlce the weight the booms and tackle were calculated to safe- 
ly carry, a hook broke, allowing the load to swing against deceased, caus- 
Ing an injury from which he died. Held, that it was the duty of the 
stevedore, and not of the ship, to see that the booms were properly used, 
and not overloaded, and that the ship was not liable for the injury. 
It not appearing that it resulted from any négligence of the owners in 
supplying and maintaining tackle. 

In Admiralty. Action for death of stevedore. 

Elmer S. White, for libelant. 

Convers & Kirlin (J. Parker Kirlin, of counsel), for respondent. 

THOMAS, District Judge. The steamship Comeric was lying at 
the foot of Forty-Fourth street, Brooklyn, on the south side of the 
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pier, where shé was taking on cargo both from tlie dôék and from 
lighters coming to her starboard sidè. No. 2 hatch is aft the fore- 
mast, which carried two booms. Thè port boom was plumb with 
the hatch, and was held in position by two guy ïopes', one pass- 
ing from each side of the vessel, and made fast to the boom by sister 
hooks; The end of the boom was abOut 25 feet above the opening 
of the hatch. The starboard boom was also held by guys, and ex- 
tended over the starboard side of the vessel, so that its end cleared 
the ship's rail by abbut 5 feet, and was raised aboUt 20 feet above 
the deck. Each boom cârried separate tackle, the inner end of 
which ran to a separate winch between the foremast and the hatch. 
From the end of each boom was a fall. The two falls were shackled 
at their ends, and from the shackle depended a hook. At the time 
of the accident the prOcess of loading was this : The hook last 
named was carried to the lighter, and attached to proper ropes 
around the draft. Then the starboard winch was set in motion, 
wheréby the draft was raised to^ a suitable distance above the rail 
of the ship. Then the port winch was set in motion, so as to draw 
the cargo towards the hatch, the starboard winch meanwhile re- 
leasing. If the starboard winch released properly as the port winch 
began to draw in the draft, the burden would be gradually trans- 
ferred frortl the starboard boom to the port boom, until the draft 
was substantially over the hatch, when the port boom would carry 
the whole' burden, provided there was sufïicient slack given to the 
starboard' tackle. But during such transfer of burden a severe 
strain would be brought on the port g-uy of the port boom. This 
tackle had been used similarly for loading for 16 days before the 
accident about to be mentioned. The tackle hàd ail been preparéd 
by the ship, and the stevedore had no duty in its sélection, érection, 
or maintenance, but it was his duty to use it in a proper way. On 
the day of the accident an attempt was made to raise a pièce of 
machinery weighing about 9,100 p.ounds. Carlson, the libelant's 
husband, was a gangwayman. It was his duty to give orders to 
the winchman, and, after the draft had swung within the starboard 
rail, to go behind it, and, foHowing as it swung inboard, give it po- 
sition and direction in approaching the hatch, sq that, having ar- 
rived over it, it could be lowered through the same to the hold be- 
low. The foreman of the stevedores was absent at the time of the 
accident. The assistant foreman was in the hold, whénce he gave 
orders to Carlson as to the size of the package that could be con- 
veniently received at the moment, and the latter transmitted this 
order to the person on the lighter, so that a package of desired size 
could be selected. When the draft in question came up, ând had 
passed the rail, and Carlson had put himself behind it for the pur- 
pose stated, and when the dràft had reached some point between 
the rail and the hatch, the sister hooks at the end of the guy of the 
port boom broke. This allowed the port boom to go quickly to 
starboard, carrying with it the draft, and, as Carlson was facing it, 
he was swept backward to the rail and so injured that he shortly 
died. He left a widowarid a child about five or six years old, in 
whose behalf the libel'is filed. This was undoubtedly the largest 
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draftlifted in the manner above stated, although prior to the ac- 
cident. many drafts weighing. from 2>^ to 3 tons had beén lioisted 
by the same tackle. The day before the worlc began the foreman 
received from the ship's agent a list of the cargo, some portion of 
which, at least, showed heavy weights. The foreman states that the 
morning before the loading began he showed this list to the first 
mate, whose duty it was to prépare the tackle, and who did prépare 
it. While this statement is contested, those in charge of the ship 
knew that heavy bodies, consisting of locomotives with their fit- 
tings and electrical machinery, would be taken, and as the work ad- 
vanced they did know the nature of the cargo. But when the draft 
weighed more than 2% or 3 tons a single boom was used by the 
stevedore to lift it to the deck and swing it from the deck to the 
hatch, and, if the cargo was of extraordinary weight, derricks were 
employed. 

The respondent claims that it was négligent to lift a draft of the 
weight of that in question, and that in preparing the tackle there 
was and should hâve been no appréhension that such heavy drafts 
would bé attempted by the use of two booms in' the manner de- 
scribed. The theoretical breaking strain of sound sister hooks of 
the size and quality of iron used is 14,500 pounds, which would re- 
quire that the weight of the draft should be 26,400. But the per- 
missible actual strain on the hook requires that the draft should be 
only one-sixth of the load that in theory would cause the breaking 
point to be reached. Hence the load lifted should not weigh more 
than one-sixth of 26,400 pounds, or 4,600 pounds. Mr. Ruggles, the 
libelant's expert, places the safety load at 4,200 or 4,300 pounds. In 
fact, the load that caused the hook to break weighed 9,100 pounds, 
which is about twice the weight that in theory and practice such ?. 
hook is expected to bear. The évidence shows preponderatingl}^, 
and, as it is thought, beyond doubt, that neither theory nor practice 
justified a draft of 9,100 pounds in the manner employed. The 
hoisting of the starboard boom and transfer to the port boom of 
such draft was a palpable abuse of the tackle, which the ship was 
not bound to expect, and against which it was not its duty to pro- 
vide. It was its duty to provide tackle that would support loads 
with which men of usual skill and prudence in the business would 
burden it. The évidence shows plainly that such men, acting pru- 
dently, would not attempt to load a draft of 9,100 pounds. It had 
not been donc previously in loading the Comeric, and should not 
hâve been undertaken. But the learned counsel for the libelant in 
the admirable présentation of his case urges that the libelant's dé- 
cèdent was a plain working man, untaught in the theoretical knowl- 
edge involved, and could not be expected to know of the safety 
limit, or even practically that a draft was too heavy; and that he 
could not détermine the weights of the boxes sent up by the fighter, 
but that he was obliged to take whatever came, and do the duty as- 
signed to him. If ail this be admitted, it is necessary to draw the 
correct légal inference. The ship was bound to furnish tackle that 
would- sustain loads expectable in the usual course of business. It 
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was the duty of the contracting stevedore to see to it tliat only 
such loads were hoisted, and to use proper judgment in the sélec- 
tion of such loads. The fact that the stevedore neglected to be on 
hand personally or by proper représentative, and thereby exposed 
hls servant to injury by the sélection of an improper load, increased 
neither the duty nor the liability of the ship. It had no contractual 
or other relation to the servant. He was licensed to be on the ship 
only aS the servant of the stevedore, and had no right to demand 
more from the ship than it owed his master. If the ship would not 
havé been liable to the stevedore had he been injured, it would not 
be liable to the servant similarly injured. Equal protection was due 
the stevedore and his men, and the same care on the part of the ship 
was their common right. Hence, when the ship furnished tackle 
that would lift proper loads — tackle that would serve if properly 
used — it could not be liable for injury arising from the misuse of 
the tackle. Neither the stevedore nor his servants were permitted 
to double the permissible load and demand that the ship furnish 
tackle adéquate therefor. If the load be doubled, the breaking 
strain df the hot)k must be increased accordingly ; and, if the ship 
were obliged to increase the capacity of its tackle to conform to ils 
wrongful use by the stevedore, the duty of the ship would variably 
increase, and be subjectto vicissitudes that it could not foresee, and 
against which it could not forearm. Then the vigilance demand- 
able from the ship could not be measured, and whether its own neg- 
lect or the careless overloading of the tackle caused a given latent 
defect to develop to the point of final breakage could never be as- 
certained. If the stevedore or his inen in the course of their work 
before the accident overloaded the tackle, this might be carried to 
such an extent as to cause the latent defect in the hook to appear 
at the surface in the manner alleged by the libelant. Then how 
could it be ascertained by whose fault the accident happened? The 
object of having a breaking strain greatly in excess of the permis- 
sible strain is not to guard against the négligent use of the tackle, 
nor can a stevedore be heard to say that, although he doubled the 
lawful load, yet, if the ship had maintained the theoretical strength, 
the stevedore's négligence would hâve been inefifective. Where, 
then, was the servant's protection against injury from overloading? 
His own master owed him that duty. It was his master's duty, and 
not that of the ship, to see to it that the tackle was not overloaded. 
The ship did not undertake to preveht overloading. The stevedore 
did. Hence, lest an unduly heavy hoist be attempted, it was his 
duty to be on hand and supervise the work. It is urged by the 
claimant that the décèdent was vested with the duty of his master,. 
and that he became the foreman in the absence of the master or 
the regular foreman. If so, the duty that rested solely on the 
stevedore was delegated to hiih. and, if he undertook its perform- 
ance, he assumed the duty and risk of its fulfillment. But the ques- 
tion does not require answer, for, even if he did not stand in the 
place of a foreman, the duty of the ship' was not thereby increased. 
A skilled man was required to bè présent to décide what was the 
approximate weight of a box proposed to be hoisted, and how it 
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should be taken aboard. It was the duty of the stevedore to fur- 
nish such a man. WH'en the accident happened, there was no prop- 
er person to perform this ofiàce. Hence the accident. 

The foregoing views make it unnecessary to examine the ques- 
tion whether the flaw in the hook extended to the surface, so as to 
be discoverable in the exercise of ordinary care. There is no sat- 
isfactory évidence that the hook would hâve been broken under a 
proper load, and the ship was not obUgated to discover defects to 
avoid the results of an improper load. The ship cannot be held 
négligent, unless it also be held that it was bound to exercise care 
to prevent injury from abuse of its tackle by the stevedore. That 
doctrine is not approved. 

The libel will be dismissed. 



TKAIN-SMITH CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 5, 1905.) 

No. 3,347. 

CcsTOMS Dttties— Classificatios— Rags— Old Bagging. 

HeM, that the provision for "rags" in paragraph 648. Tariff Act .Tuly 
24, 1897, c. 11, § 2, Free List, 30 Stat. 201 [U. S. Comp. St. 1901, p. 10S7], 
includes coarse pièces of jute bagglng wlilch are in thelr condition as torn 
from cotton baies, and are not sufflciently large and otherwise suitable 
for other use than as mère rags in stufflng and as paper stock. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision in question G. A. 5,265, T. D. 24,172, the Board of 
General Appraisers affirmed the assessment of duty by the collector 
of customs at the port of New York. Note U. S. v. Pearson (C. C.) 
131 Fed. 571, affirmed in (C. C. A.) 137 Fed. 1021. 

Comstoclc & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The goods contained in this im- 
portation comprise coarse pièces of jute bagging, with ragged edges, 
in the condition in which they were torn from cotton baies, which 
pièces had been originally used in their entirety as coverings for 
cotton baies. They were invoiced and are known indifferently as 
bagging, old waste bagging, old gunny bagging, and rags. They 
were assessed for duty under paragraph 463 of the act of July 24, 
1897, c. 11, § 1, Schedule N, 30 Stat. 194 [U. S. Comp. St. 1901, p. 
1679], as "waste, not specially provided for," and are claimed as 
free under paragraph 648 (section 2, Free List, 30 Stat. 201 [U. S. 
Comp. St.' 1901, p. 1687]), as "rags, not specially provided for." 
The question thus raised is one of uncertainty, in the fîrst place, by 
reason of the difficulty in ascertaining the size and character of 
thèse pièces of jute. The original shipment was gone, without 
140 F.— 8 



114 .,;;; ;a;140 FBDBEAL REPORTBB. .j,; 

faùlt on the part of the importer, befarfe the board requested the 
production of , j» sample. Âlthough ;a later baie was produced, 
which the importer testified was of exactly the same çlass, it was 
objected to by counsel for the government, and, âlthough it was 
received in évidence, it was not examined. The boflird iound that 
"the pièces of ôld bagging cojitained in the various baies under con- 
sidération vary in size; that the smallest pièce was about pne foot 
square, and that the largest was about two and one-half feet long 
by about one and one-half wide.": Apparently> thèse pièces were 
torn and ragged and dirty, and did not substantially difïer from 
the merchandise passed upon by-the board and.this court and the 
Circuit Court of Apoeals in Train v. United States, 107 Fed. 261, 
affirmed 113 Fed. 1020, 51 C. C. A. 623, except that the pièces were 
smaller, and were selected as will hereafter appear. 
The iDoard f urther found as f oUows : 

"If a portion of the goods be conceded to be rags, tbere Is unquestionably a 
large and substantlal portion of the Importations in question which does not 
fall wlthin this category, some of the pièces being of sufflclent dimensions to 
be used for patching cotton baies, and for other purposes than those for which 
mère rags are adapted." 

And it held that, as the merchandise contained free and dutiable 
goods indiscriminately mixed, the coUector would be justified in 
àssessing the whole importation as an entirety at the rate applicable 
to the dutiable merchandise. If the évidence produced before the 
board supported this statement as to the possibility of the use of 
the pièces for patching cotton baies, etc., the holding of the board 
should not be disturbed. I find no such testimony. A care- 
ful analysis of the conflicting and indefînite testimony seeriis to 
show that the refuse pièces of gunny bags are generally sëfted and 
divided abroad into two classes, the one compi-ising pièces selected 
because they are sufiîciently large and whole and clean and smooth- 
edged to be used for purposes other than as mère rags for stuffing 
or paper stock, the other the pièces available only for the latter 
purposes; and that the baies in question contained , pièces of the 
latter class ; and that such pièces are regarded, and denominated in 
common speech, as rags, and in fact are rags uûder the dictionary 
définitions. The testimony that they are not commercially known 
as rags appears to be based on the fact that they are not generally 
billed or sold as rags, but it appears from the testimony of ail the 
witnesses except one that this is because there is no gênerai com- 
mercial désignation of rags as rags, but that- each kind of rag is 
sold under its appropriate spécifie name, such as cotton tares, 
gunny bagging, etc. It appears from the testimony of the govern- 
ment witness Pirnie that, where collections are sent to this country 
thus sorted abroad, the baies which represent the poorer- pièces 
would be ragged, and would not contain pièces large enough and 
Sound enough to use for any purpose other than as paper stock or 
stuffing. It further appears from the testimony of the witness 
Waring that on the class pf such merchandise which is fit for use 
for other purposes duty is regularly paid without protest on the 
part of the importer, and that the pièces which constitute the class 
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of goods hère in question are sold as an entirety for paper stock, 
and that it is not commercially practicable to sélect certain pièces 
therefrom and use them for other purposes. This testimony is 
supported by the governtnent witness Salomon. The whole testi- 
mony tends to show that the pièces comprised in the merchandise 
hère in question are not of such a character as to be capable of use 
for patching purposes, and that, even though some of the pièces 
might be as large as those considered in the former case, yet that 
by reason of their ragged edges and torn and dirty condition they 
are fit only to be used as rags. In thèse circumstances I think it is 
sufficiently shown that practically ail the pièces selected are rags ; 
that where pièces are not rags under the définition as given above. 
they are not packed in those baies, because they bring a higher 
price when packed to be imported as fit for other purposes ; that 
the principle of sélection by which the two classes of rags are thus 
separat'ed conforms as to the class hère in question to the dictionary 
and ordiiiary définition of rags, as given by one of the witnesses 
for the government, as "an old, torn pièce, small or large, of any 
woven fabric, which has subserved one purpose, and cornes into the 
market as secondhand material," and that thèse pièces are unfit for 
patching bagging. The conclusion reached, therefore, is that the 
merchandise in question did not contain pièces which should be 
assessed for duty, and that the whole baie was free as rags. 
The décision of the Board of General Appraisers is reversed. 



HERMANN BOKER & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3,769. 

CUSTOMS DtTTIES— PEOTEST— SUFFICIENCY. 

Certain importers protested against the assessment of duty on an Im- 
portation, stating in their protest merely the contention that the mer- 
chandise was dutiable under a certain paragraph of the tariiï act, with 
no mention of the grounds of their objections or of the rate of duty 
claimed to be applicable, and the paragraph cited was the one under which 
duty had been assessed, and was a long one, containing many subdivisions 
and différent rates of duty. Held, that the protest was Insufflcient, under 
the rule in section 14, Customs Administrative Act June 10, 1890, c. 407. 
26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], that protests must be spécifie 
and distinct in the statement of objections to the assessment of duty. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,879, T. D. 25,892, which afiirmed the assess- 
ment of duty by the collecter of customs at the port of New York. The article 
in controversy consisted of nickel wire, fiUed with iron or steel, which was 
elassified under the provision in paragraph 137, Tarife Act July 24, 1897, c. 11, 
§ 1, Sohedule 0, 30 Stat. 161 [U. S. Comp. St. 1901, p. 1639], for "wire not spé- 
cial ly provided for." The only claim stated in the importers' protest was that 
the goods were dutiable under sald paragraph 137. This paragraph is a long 
one, containing many subdivisions, specifying many différent articles, and 
providing numerous différent rates. The board held that the protest did not 
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satisfy the requirements of section 14, Customs Administrative Act June 10, 
1890, e. 407, 26 Stat. 137 lïï. S. Comp. St 1901, p. 1933], which prescribes that 
in making protests agaihst the assessment of duty by collectors of customs 
an importer shall set "forth therein dlstlnctly and speciflcally * * * the 
reasons for hls objections." It was observed In the opinion of the board 
(Fischer, General Appralser): "The protests nowhere mention any rate of 
duty other than that assessed, nor do they set forth any fact or daim whlch 
could guide the collêctor In determining what It is they claim. The protests 
are faulty in that if they were sustained in the terms of the protests them- 
selves the importers would obtain no relief, for no reliquidation would be 
thereby necessitated." 

Walden & Webster (Howard T. Walden, of counsel), for the im- 
porters. 

Henry A. Wise, Asst. U, S. Atty. 

TOWNSEND, Circuit Judge, The sole question herein relates 
to the sufficiency of the protest. Duty was assessed under para- 
graph 137 of the act of July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 
161 [U. S. Comp. St. 1901, p. 1639], at 45 per cent, ad valorem. 
The importer protested, stating as follows : "We claim that the 
said goods are properly dutiable under the provisions of paragraph 
137 of the tariff act of July 24, 1897." The paragraph is a long one. 
The protest fails to state on what grounds the objection is made, or 
what rate of duty is claimed. It is therefore insufKcient, within 
the rule that "the importer shall set forth in his protest distinctly 
and specifically the reasons for his objections to the assessment." 
U. S. V. Bayersdorfer, 126 Fed. 732, 63 C. C. A. 16. 

The décision of the Board of General Appraisers is affirmed. 



LAWRENCE JOHNSON & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorlv. June 1, 1905.) 

No. 3,620. 

Customs Duties— Classification— Wool on Cabeetta Seins— Sheepskins. 
Cabretta slvins are "sheepskins," within the meaning of the provision In 
Tarife Act July 24, 1897, c. 11, § 2, Free List, par. 664, 30 Stat. 201 [D. S. 
Comp. St. 1901, p. 1688], relating to raw skins "except sheepskins with 
the wool on," and the growth thereon is subject to duty, as provlded in 
paragraph 360 (Schedule K, § 1, 30 Stat. 183 [D. S. Comp. St 1901, p. 
1666]), for "wools on the skin." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question affirmed the assessment of duty by the colIector of 
customs at the port of New York on merchandise imported by Lawrence John- 
son & Co., and conslstlng of so-called "cabretta skins." The growth on thèse 
skins was subjected by the collecter to the duty provlded for "wools on the 
skin" in paragraph 360, Schedule K, § 1, Tarife Act July 24, 1897, c. 11, 30 
Stat. 183 [U. S. Comp. St. 1901, p. 1666], and was claimed by the importers to 
!)e free of duty under paragraph 664, § 2, Free List of said act, 30 Stat. 201 
[U. S. Comp. St. 1901, p. 1688], reading as follows : "664. Skins of ail kinds, 
raw (except sheepskins with the wool on), and hides not specially proviued for 
in this Act" 
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Walden & Webster (Howard T. Walden, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge (orally). This court in another 
case between thèse same parties (124 Fed. 1000) afïîrmed the déci- 
sion of the Board of General Appraisers holding that certain skins 
known as "cabretta skins" were properly classified for duty under 
paragraphs 358 and 360, Act July 24, 1897, c. H, § 1, Schedule K, 
30 Stat. 183 [U. S. Comp. St. 1901, p. 1666]. I am constrained to 
follow the décision of Judge Hazel in the case referred to, and 
therefore the décision of the Board of General Appraisers is af- 
firmed. 



SIEGMAN V. ELECTRIC VEHICLE CO. et al. 
(Circuit Court, D. New Jersey. August 21, 1905.) 

1. Corporations— DiscBETiON of Dibectoks. 

The purely discretionary powers of a board of dlrectors of a corpora- 
tion concerning Its internai affairs, fairly and honestly exercised, are not 
reviewable or controllable by a court of law or equlty. 

2. Same— ILLEGAL Payment of Dividends— Liability of Dibectoes undeb 

New Jeeset Statute. 

Section 30 of the corporations act of New Jersey of 1896 (P. L. p. 286) 
provides that "no corporation shall make dividends exeept from the sur- 
plus or net profits arising from its business, nor divide, withdraw or in 
any way pay to the stockholders or any of them auy part of its capital 
stock exeept according to this act, and in case of any violation of the 
provisions of this section the dlrectors under whose administration the 
same may happen shall be jointly and severally llable * * * to the 
corporation and to its creditors in the event of its insolvency to the full 
amount of the divldend made," etc. As construed by the hlghest court of 
the State, such statute imposes an absolute liability on dlrectors making 
an Illégal payment of dividends, whlch is to the corporation if solvent. 
Eeld, that such statute also imposes on a succeedlng board of dlrectors the 
absolute duty of euforclng the liability of prier dlrectors for its violation 
impairlng the capital of the corporation; that the matter is not one per- 
taining to the Internai affairs of the corporation, as to which their dis- 
crétion is controlling, even though exercised in good faith ; and that where 
both dlrectors and stockholders refused to bring suit to enforce such 
liability a single stockholder was entitled to bring the same in behalf 
of the corporation against one or more of the dlrectors liable. Held also, 
that a plea to a blll flled by a stockholder in such suit, which did not deny 
the allégations of the blll that dividends paid were in violation of the 
act, and that the dlrectors failed to make an examination of the flnancial 
condition of the company, but plaeed an inflated valuation upon its assets 
for the purpose of making it appear that there was a surplus, and did 
not allège facts showing that they acted in good faith, did not state a dé- 
fense. 

In Equity. On bill and plea. 
James E. Howell, for complainant. 

Richard V. Lindabury, Charles L. Corbin, and William H. Page, 
Jr., for défendant Electric Vehicle Co. 



118 140 FBDEBAIi REPORTER. 

LANNING, District Judge. The complaiïiant in this cause is 
a holder of preferred and common stock of the Electric Vehicle 
Company. By his bill he seeks a decree requiring the défendant 
Martin Âlaloney to pay to the défendant the Electric Vehicle Com- 
pany the sùm of $704,800, beiiig the amount distributed as dividends 
amongstithe, stQckholders of the company in 1899 and 1900, which 
the coniplainant charges were paid with the aid of the vote of Mr. 
Maloney, then a director in the company, not ont of the surplus or net 
profits, but out of the capital of the company. The présent board 
of directors hâve refused to comply with the complainant's de- 
mand that they sue the directors of 1899 and 1900 to compel them 
to make good the impaired capital, and the complainant has now 
iiled the bill in this suit against the Electric Vehicle Company and 
Mr. Maloney to secure the relief to, which he deems his corporation 
entitled. 

The Electric Vehicle Cornpany has fîled a plea, together with a 
supporting answer, as required by Equity Rule 32, and the présent 
hearing is upon the bill and that plea only. The bill cannot be sus- 
tained unless the complainant shows that in their refusai the prés- 
ent board qî directors baye violated a trust or disregarded a plain 
duty. Corporations, like individuals, often hâve enforceable rights 
against others which it is deemed best not to press to suit. The 
purely discretionary powers of a board of directors concerning the 
internai affairs of their corporation, fairly and honestly exercised, 
are not reviewable or çontrollable by the courts of law or equity. 
A board of directors is elected by the stockholders of a corporation 
for the very purpose of managing its aflfairs, and in so doing, so long 
as they act in gopd faith and strictly intra vires, it is their judgment, 
and not that of its stockholders outside of the board of directors, or 
of any court, that is to shape its policies or décide upon its corpo- 
rate acts. This principle is not disputed, and the citation of au- 
thorities in its suppport iè unnecessary. 

But section 30 of the New Jersey gênerai corporations act of 1896 
(P. L. p. 286), under which the Electric Vehicle Company is incor- 
porated, provides that: 

"No corporation shall make dividends, except from the surplus or net profits 
arlslng from Its business, nor dlvide, wlthdraw, or In any way pay to the 
stockholders or any of them, any part of Its capital stock, or reduce Its cap- 
ital stock, except aecording tothis act, and in case of any violation of the pro- 
visions of this section, the directors under whose administration the same 
may happen shall be jointly and severally liable, at any time wlthin six years 
after paylng sueh dividend, to the corporation and to its creditors, in the event 
of its dissolution or insolvency, to the full àmount of the dividend made or 
capital stock so dlvided, wlthdrawn, paid out or reduced, with interest on the 
same from the time such llability accrued; provlded, that any director who 
may bave been absent when the same was done, or who may hâve dissented 
from the act or resolution by which the same was donc, may exonerate hlmself 
from such llability by causing his dissent to be enterèd at large on the minutes 
of the directors, at the time the same was done, or forthwith after he shall 
hâve notice of the same, and by causing a true copy of said dissent to be 
publlshed, wlthin two wèfeks after the same shall hâve been so entered, in a 
newspaper published in the county where the corporation has its principal- 
office." 
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It thus appears that the législative policy is to requîte the cap- 
ital of a corporation to be preserved, unimpaired by the payment of 
dividends out of it, net only for the protection of creditors in the 
event of insolyency, but of the corporation itself while solvent. A 
board of directors hâve hô légal power to déclare dividends and di- 
rect their payment when they knovv, or ought.to know, that Ihe 
payment will resuit in impairing the capital fund of their corpora- 
tion. 
■ The substance of the complainant's charges is that when Mr. 
Maloney and the other directors of 1899 and 1900 declared the divi- 
dends of those years they made no examination of the financial con- 
dition of the Company, that they knowingly made inflated valua- 
tions of certain stocks appearing amongst the assets of the compan^i 
-for the purpose of building up a fictitious surplus as the apparent 
warrant for the déclarations of dividends, and that Mr. Maloney 
knew there was no real surplus out of which to pay the dividends. 

The plea sets forth the resolutions of the présent board of di- 
rectors, which are as follows : 

"The board of directors havlng examined the report of tlie commlttee ap- 
pointed to eonsider the application of Richard Siegman, and having heard the 
statements made by the committee, and having exainined documents, accounts 
and statements showing the history and affairs of the Company In the years 
eighteen hundred and ninety-nine and nineteen hundred, and the board being 
satisfled from Its examination that the dividends declared in those years were 
reasonably made in the light of whàt was known and beiievéd at the time, and 
that the said dividends were declared fairly and in good faith, and that it is 
not for the interest of the eompany that suit should be brought against the di- 
rectors to recovôr said dividends, and the advice of counsel having been taken 
regarding the power and duty of this board: 

"Resolved. that the demand of Richard Siegman that suit be brought against 
-the former directors of the eompany to reeoveir the dividends declared by them 
in the years eighteen hundred and ninety-nine and' nineteen hundred, be and 
the same hereby Is denied, unless and until such Suit shall be ordered by a ma- 
jority, in interest, of the stockholders, other than the said former directors, 
and that unless so ordered, no suit shall be brought by the eompany or on its 
behalf to recover from the said former directors» any of the dividends de- 
clared. 

"Resolved, that on the written demand of Richard Siegman or of any 
other stockholders the président shall call a spécial meeting of stockholders 
to eonsider the application of said Siegman, or of such other stockholders, for 
the bringing of such suit." 

It also appears by the plea that after the adoption of thèse reso- 
lutions the complainant requested that a spécial meeting of the 
stockholders be called to eonsider the complainant's demand; that 
on February S4, 1904, the meeting was held, each stockholder hav- 
ing been previously served with notice of the call, and with a copy 
of the complainant's demand, of the report of the committee, of 
the resolutions of the board, and of the complainant's request for a 
spécial meeting of the stockholders; and that at this meeting of the 
stockholders the following resolutions were adopted by a vote rep- 
resenting 124,759 shares against a contrary vote representing 650 
shares : 

"Whereas, it appears that no Just ground exists for a suit against the former 
-dii-ectors of the eompany on account of the déclaration by them of the divi- 
dends lu the years 1890 aud 1900; and it further appears that it is not expe- 
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dlent nor for the Interest of the company that a suit on that account shouia 
be brought against tlje sald former directors; Therefore, resolved, that the 
action of the bdard o( dltectors in refuslng to brlng suit agalnét the former 
directors of the company to recover divldends declared by them in the years 
1899 and 1900 bé approved and ratifled. Resolved, that no suit shall be brought 
by the company, or on Its behalf, to recover from the former directors of the 
company any of the sald divldends declared by them, or to recover any dam- 
ages or penaltles On account of 'such déclaration of divldends." 

The plea also shows that of the vote against the adoption of the 
resolutions representing 650 shares the complainant owned 400 
shares, and that in the vote for their adoption, which represented 
a majority of ail the shares of the company, none of the shares 
owned by the directors of 1899 and 1900 were represented. The 
plea closes with the statement that the company'» — 

"Directors and stockholders, in refuslng to bring suit to recover the divldends 
declared by its former directors in the years 1899 and 1900, and in declding 
that no suit should be brought by the company or on Its behalf to recover from 
said former directors any of the divldends so declared, or to recover any 
damages or penaltles on account of such déclaration of divldends, acted in 
good falth and for the beneflt of this défendant, and dld not act, and dld 
not intpnd to act, for the beneflt of said former directors who participated in 
the déclaration of said divldends for the years 1899 and 1900, and that the 
refusai of the said directors to bring said suit and of the said stoclcholders to 
ordér and direct that the same should be brought was lawful, and not in 
violation of the duty of elther the sald directors or stockholders to this de- 
fendant." 

In the report of the committee of the board of directors, which 
forms a part of the plea, it is said: 

"It is now known that the whole enterprlse upon which the company was 
embarked was unsound, but that was not suspected at that time (when the dlvl- 
dend of Aprll 15, 1900, was declared), The confidence of the stockholders and 
directors in their enterprlse during the year 1899 Is evidenced by the market 
price of their stocks. The directors who were In office when the dlvidends 
wer. declared were large stockholders, and contlnued to be such when the ex- 
périence of the year 1900 deiponstrated that the enterprlse as originally pro- 
jected was a f allure." , 

There is no averment in the plea that any profits were ever earned. 
On the contrary, as I read it, it seems to be a plea of confession and 
avoidance. But in Appleton v. American Malting Co., 65 N. J. Eq. 
375, 380, 54 Atl. 454, 45(3, the highest court of New Jersey, in con- 
struing section 30 of the gênerai corporations act (P. L. p. 286), said: 

"The a^tiarent object àt ïthe provision la to afPord protection equally to the 
corporation and to Its credifbrs against loss by reason of the illégal act. But 
the credltors can suffer no injury from it unless the capital is so Impaired as 
to render the company insolvent. Not so with the corporation. Any impalr- 
ment oî its capital Is harmful to It In some degree, the seriousness of the in- 
jury depending upon the extent of the Impalrment For the full protection of 
the company the liabillty of the directors must be absolute. No liability on 
the part of the directors is required for the full protection of credltors, except 
in case of the insolvency of the corporation, or possibly in the event of its 
voluntary liquidation. The words of the statute glve this full measure of 
protection. For disobedlence of its mandate, 'the directors shall be jointly and 
severally liable to the corporation, and to Its credltors in the event of its dis- 
solution or insolvency' — to the corporation In any event, to the credltors in the 
event expressed in the statute. In our judgment, the Législature intended by 
this provision to afford the full measure of protection which the wor^ 
provide." 



SIBGMAN V. ELECTEIC VEHIOLE CO. 121 

Section 30, as thus construed, certainly imposes upon a board of 
directors the duty of making a f air and honest effort to ascertain 
whether a proposed dividend can be paid without impairment of the 
capital. They must make an examination of the corporation's as- 
sets and its liabilities. They rriust value its assets at no higher 
figures than reasonably prudent men would do. If the proofs show 
such a loose and unbusiness-like examination of the affairs of the 
Company, or such inflated valuations of its assets, as to overcome the 
proofs of the good faith and honest purposes of the directors, their 
payment of a dividend which impairs the capital puts them in the 
position of liability to make the impaired capital good. The défense 
of good faith is one of fact. Since no replication to the plea has 
been filed ail facts well pleaded bv it must be taken as true. Farley 
V. Kittson, 120 U. S. 303, 314, 7 Sup. Ct. 534, 30 L. Ed. 684. _ But in 
my judgment the défense of good faith on the part of the directors 
of 1899 and 1900 cannot be inferred from the facts set up in the plea. 
The only facts presented concerning the first dividend of $184,800, 
paid April 1, 1899, are contained in the report of the committee of 
the présent board of directors and in the resolutions of the présent 
board. The resolutions hâve already been quoted. In the report 
we bave the following : 

"Business was carried on in 1898 with success, and the prospects seemed 
very good. In February, 1899, a sale was made of a plant constructed by the 
Company In New York City for the manufacture and opération of eleetrlc 
vehlcles in that elty. This sale was made to a new company, called the New 
York Transportation Company, for a large sum of money, which wae paid in 
cash, and as a part of the transaction a contract was made by this company 
with that company, assuring to this company a large Income from the 
business of the New York Company if successful. and soon after like con- 
tracts were made with several other companles with large capital operating 
in deflned territories in other parts of the country. On March 7, 1899, there 
were outstanding preferred shares amounting to one million and sixty thou- 
sand dollars, and common flve million dollars, and a dividend was declared on 
that date of elght per cent, on» preferred stock for the year 1899, and two per 
cent, on common, amounting to $184,800. This dividencj. was fully warranted 
by the surplus accumulated." 

There is nothing in the report of the committee that throws the 
least light upon the question of the bona fides of the directors of 
April 1, 1899, nor do the resolutions of the board disclose the nature 
of the "documents, accounts, and statements" examined by the 
board, or even a single act of the directors of April 1, 1899. The 
same failure to plead facts from which good faith on the part of 
the directors of 1899 and 1900 may be inferred, exists as to the div- 
idend of $140,000 on July 1, 1899, of $140,000 on October 1, 1899, 
of $140,000 on December 29, 1899, and of $100,000 on April 15, 1900. 
Assuming, therefore, that the déclaration of thèse dividends in 
good faith by the directors of 1899 and 1900 would be a valid défense 
to this suit, the plea fails to présent that défense in the proper 
manner. 

The closing statement of the plea allèges good faith on the part 
of the présent board of directors. It is apparent that this allégation 
has the same defect as the one concerning the good faith of the di- 
rectors of 1899 and 1900. The mère déclaration that the présent 
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board of diFcctors acted in 'good faith is not sufScient. The iatts 
upon which that déclaration is founded must bepleaded.' 

The next feature of the plea to be referred tôi îs in that part of it 
which déclares thatîthestocfchdlders by an overwhelming majority 
hâve resolved that *'no suit shalli'be brought by the company, or 
on its behalf, to recover from the; former directors of the company 
any of the said dividendsdeolared bythem, or to rècover any dam- 
ages or penalties on account of such déclaration of dividends," and 
in its .closing statement, in which it is said that the action of the 
stockholders was in good faith and for the benefit of the company. 
Is the complainant, riotwithstanding the fact that he appealed from 
the décision of the board of directors not to sue to the stockholders 
and was there defeated, entitled to press his suit? The New Jersey 
Court of Errors and Appeals has said that when the capital of a 
corporation has been impaired by the illégal payment of dividends, 
the liability of the directors authôrizing the payment is "absolute." 
The liability, wh ère the corporation is solvent, is to the corporation. 
The législative j^olicy requires the capital to be preserved without 
diminution by the payment of dividends. Such policy; imposes no 
hardship upon the directors. If upôn a fair and just ascertainment 
of the financial condition of a corporation it appears that a proposed 
diyidend may be paid without impairment of capital, the sudden dé- 
cline of the value of the assets of the corporation, or the diminution 
of its assets from othisr Cau'seSj even below the point of solvency, 
after tile' déclaration of the dîvidend, will jiot render the directors 
liable éither tb the corporation Or its crèditors. But when a stock- 
holder sues former directors on behalf of his corporation to 
compel thehi to makegèod impaired capital because the présent 
board of, directors will nôl;_|sue, and chargés that the former di- 
rectors k,néw that t^ere wére no profits or surplus out of which 
to pay a dividend, and that they built up, as an apparent war- 
rant^ for - Such payment, a fictitious surplus by inflated valua- 
tions of assets,' I think his appearance in court for the purpose 
of proving his charges, enforcing the rights of his corporation, 
and vindica.ting the législative policy, should be approved.' The build- 
ing up of a fictitious surplus by a board of directors does not pertain 
to the management of the internai afïaîrs of a corporation. It is an act 
wholly beyond the powers of the corporation. It cannot, in view of 
section 30 of thé corporations act, be confirmed. And a board of 
directors, who refuse to sue the ofEcers comrriitting such an act, refuse 
to take the only proceedings known to the law by which they' may en- 
force a liability which is "absolute," and consent that their corporation 
shall continue to carry on its business not only without a surplus, but 
with a capital impaired by a carefully planned violation of the mandate 
of the Législature that "no corporation shall makë dividends except 
from the surplus of net profits arisjng from its business." I can- 
not see how the plea of good faith or honest purpose, by directors 
or stockholders, is any answer to sttch a dereliction of duty. As I 
view the maliïer, the statuté imposes upon the board of directors ifl 
every such case an imperative duty. That duty is to seek to hâve 
restored to the corporation tlie amoUftt illegally withdrawn from îts 
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capital. The only way by which a director who is présent at a 
meeting where such an illégal act is done, or by which a director 
absent from the meeting, may exonerate himself from the statutory 
liability, is "by causing bis dissent to be entered at large on the 
minutes of the directors, at the time the same was done, or forthwith 
after he shall hâve notice of the same, and by causing a true copy 
of said dissent to be published, within two weeks after the same shall 
bave been so entered, in a newspaper published in the county where 
the corporation has its principal ofiEce." This requirement of 
prompt publication to the world of thé illégal act emphasizes the 
fact that the act has no relation to internai management. 

In the présent case, according to the allégations of the bilî of com- 
plaint, the directors of 1899 and 1900 committed acts clearly estab- 
lishing their joint and several liability to the Electric Vehicle Com- 
pany. The complainant has chosen to proceed against no other 
director than Mr. Maloney. He has that right of choice. The plea 
of the Electric Vehicle Company sets forth no facts showing Mr. 
Maloney's discharge from the liability which, according to the 
allégations of the bill, he has incurred. Mr. Maloney's défense to 
the bill, with which we are not at présent concerned, may give a 
very différent aspect to the case. But on the présent hearing the 
plea of the Electric Vehicle Company must be overruled. The com- 
plainant is entitled to costs. 



THE FRI. 

(District Court, B. D. New York. August 2, 1905.) 

Shipping— Loss OF Cargo Thbough Masteb's Négligence— Liability of 
Ship. 

Where cargo was lost by the stranding of a steamship on a well-known 
and dangerous reef, which, with the coiitrolling currents surrounding it, 
was shown by the master's charts and boolc of instructions, the burden 
rests upon the owners, in order to absolve themselves from liability under 
section 3 of the Harter act (Act Feb. 13, 1893, c. 105, 2î Stat 445 [U. S. 
Comp. St. 1901, p. 2046]), on the ground that they exerciscd due diligence 
to make the vessel In ail respects seaworthy and "propeiiy uianned," to 
show that the niaster was not only compétent, but that he was habitually 
diligent in attending to his duties, or that they had the right to so 
believe after the exercise of due diligence' to ascertain his qualifications. 
There is no presumption that they exercised the required diligence, and, iu 
the absence of any évidence on the subject, the vessel is liable for the con- 
séquences of the master's négligence or Incompetency. 

In Admiralty. Suit to recover for loss of cargo by stranding. 

Butler, Notman & Mynderse, for claimants. 
R. & A. C. Weil, for libelants. 

THOMAS, District Judge. The libel was filed to recover for the 
loss of, cargo by,, the stranding of the Norwegian steamship Fri, 
bound îrora Car^tg-geha, United Sta.tes of Colombia, to Gienfuegos, 
Cuba. The.I^ri left Cartagena September 24:th, took observations 
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at 8 o'clock a. m. and at noon on September 25th, but not later, as 
the sky was obscured after 3 o'clock of that day. At about 12 .-30 
o'clock a. m., September 26th, the ship ran onto the Bajo Nuevo 
Reef, in the Caribbean Sea, at a point some 10 miles westerly of 
the easterly end thereof. The vessel was 30 miles westerly of her 
proper course. The reef is about 14 miles in length, and is a well- 
known and perilous obstruction to navigation, and the reef and the 
westerly currents iii its vicinity are shown and described on charts 
and publications to which the master of the Fri had access. The 
accident happened through the master's négligent failure to ascer- 
tain that he would meet controlling westerly currents in the vicinity 
of the reef, and to navigate accordingly. The information he could 
hâve obtained from the book of instructions which he had, and 
which he is understood to hâve consulted. But it is inferable that 
he did not study the instructions diligently, but proceeded upon the 
theory that the easterly currents first met after leaving Cartagena 
were continuing ànd dominating influences; although he claims to 
hâve been moved somewhat in fixing his course by an appréhension 
that westerly currents might become factors. In any case, he was 
not sufficiently careful to learn what conditions would beset his 
clearing a dangerous reef. This négligence caused the disaster. 
But had he the technical capacity to take the vessel safely over the 
course provided he had not been careless in the use of his facul- 
ties? The variety of his long expérience at sea indicates suffi- 
cient skill to conduct the steamer during a four-days voyage with- 
out collision with the reef. He was careless in gathering facts, or 
in failing to use facts that were laid plainly before him in a printed 
book. Capacity to perform a duty includes not only technical skill, 
but also propér disposition to use the same. A compétent captain 
of a ship sailing on waters unknown to him must not only be adept 
in the art of navigation, and capable of making practical use of his 
acquirements, but he must also be a man whp studies diligently 
to learn what conditions bèset his prôgress, and thereupon make 
use of the information obtained. That the master did not learn 
what he should hâve known, and what he needed to know, to pass 
the reef safely, is clear, The world abounds in men who hâve the 
skill to fulfill a given task, who fail by reason of faults that pre- 
vent accomplishment. Henee, in view of the Harter act (Act Feb. 
13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), in- 
voked by claimants, the évidence should show what manner of 
man the master was, or at leàst what qualities had the owners a 
right to ascribe to him, using the diligence to ascertain them de- 
manded by the act. The Harter act releases the owners from lia- 
bility provided they exercised "due diligence to make the said ves- 
sel in ail respects seâworthy and properly manned,, equipped, and 
supplied." If the act is applicable, and the owners did in fact use 
proper diligence in the sélection of the master, they are acquitted. 
But the observance of such diligence is a condition précèdent to 
their release. Therefore they must shOw performance of the con- 
dition. There is no latitude, no equity. The évidence reveals that 
the master had been a sailor since 1878, taking part in many and 
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varied voyages, and that for the last 15 years he had been master 
of sailing vessels, except for somewhat more than a year prior to 
the accident, during which time he was master of steam vessels in 
the employment of the claimants. But was he a man of good hab- 
its, fidelity, caution, diligence in the performance of his duties, and 
in learning what was necessary for their performance? Had he dis- 
charged his duties satisfactorily and faithfully during his employ- 
ment by the claimants? By his négligence he caused the ship- 
wreck. The owners claim that they were duly diligent in his sé- 
lection. If so, they should show in what their diligence consisted. 
It is not a case for presumptions. They are burdened with the 
necessity of adducing affirmative proof, and the burden is not un- 
reasonable, considering that they seek to escape liability from dam- 
age caused by the wrongful act of their servant The Harter act, 
as claimants allège, is incorporated in the bill of lading, so indorsed 
by the agents of the parties as to bind them by its terms. If this 
be true, it is unimportant whether the correspondence between the 
agents of the parties efïected the adoption of the Munson charter, 
for, if it was adopted, the stipulation exempting from liability for 
in jury arising from "errors of navigation, and ail other dangers of 
the seas, rivers and navigation of whatever nature and kind soever, 
even when occasioned by négligence, default, or error in judgment 
of the pilot, master or marinera," as well as the provision in the bill 
of lading that "the live stock shall be at the risk of the owner, ship- 
per or consignée thereof, and the steamship is in no way respon- 
sible for any accident or any mortality which may occur during the 
voyage, or after landing at destination from whatever cause aris- 
ing," must be harrponized with the Harter act. AU the stipulations 
read together do not relieve the owners from exercising primarily 
"due diligence to make the said vessel in ail respects seaworthy 
and properly manned, equipped and supplied." 

In the absence of proof that such "due diligence" was observed 
by the claimants in the sélection of the master, the libelants must 
hâve a decree. 
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, : , r liEVI V. UNITED. STATES. , ^ ^ : 
(Oifcult Court, s. D. New York. May 17, 1905.) 
: V No. 3,605. 

CusTOMs DuTiEs— Classification— Chbysabobin—Dbug— Médicinal Peepa- 

EATION. 

Chrysarobin is dutiable as a drug advanced in value, under Tariff Act 
July 24, 1897, c. Il, § 1, Schedulç A, par. 20, 30 Stat. 152 [Ç, S. Comp. 
St 1901, p. 1628], and not as a médicinal préparation, under paragraph 
68 (30 Stat 154 [U. S; Comp; St. 1901, p. 1631]). 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision béigw, see G- A. 5,698, 'T.-D. 25,356, which àffirmed 
the asséssmentof duty by the Collecter of Customs at the port of 
New York on merch^ndise imported by Emil Levi. 

Comstock & Washburn (Albert H. ,Washburn, of counsel), for 
importer. 

Charles Duane Baker, Asst. U. S. Atty. ■ 

TOWNSEND, Circuit Judge (orally). The merchandise in ques- 
tion, known as "chrysarobi-p," was assessed for duty by the CoUector 
of Customs as a médicinal préparation, under Tari^ Act July 24, 
1897, e. 11, § 1, Schedule A, par. 68,; 30 Stat. 154 [U. S, Comp. St. 
1901, p. 1631], and is claimed by the importer as properly dutiable 
under paragraph 20 (30 Stat. 152 [U. S. Comp. St. 1901, p. 1628]) 
of thesarne act as a "drug advanced in value," etc. This case is 
controlled by the décision of the Circuit Court of Appeals for this 
circuit in United States v. Merck (T. D. 20,046) 136 Ped. 817. 

The décision of the Board of General Appraisers is reversed. 



In re THACKARA MFG. CO. 

(District Court, E. D. Pennsylvania. August 21, 1905.) 

No. 2,103. 

Banketjptcy—Pbiobity of Payment— Levt of Execution. 

A judgment creditor of an insolvent corporation, who, after the Issu- 
ance and levy of an exécution, had the same held by the sheriflf for several 
months to obtain the advantages of the security, while payments were be- 
ing made from time to time by the debtor, lost the lien of the levy 
as against other creditors under the law of Pennsylvania, and on the 
banl^ruptcy of the corporation, more than four months after the levy, 
such creditor is not entitled to priority of payment from the proceeds 
of the property levied on. 

In Bankruptcy. On certificate from référée. 

Hopple & Buckman, for trustée. 
Joseph W. Shannon, for claimant. 

J. B. McPHERSON, District Judge. On February 18, 1903, the 
bankrupt confessed judgment to the claimant, the Pittsburg Steel 
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S!iafting Company, for $4,153.91, and on the same day au exécution 
was issued thereon. Soon afterward an agreement was entered 
into between the claimant and the bankrupt, b}'' which it was pro- 
vided that the exécution should be stayed, and that the bankrupt 
should pay $50 per week and maintain its stock and manufacturing 
plant without impairment, except as changes might be made in the 
course of its regular and legitimate business. If default in the 
weekly payments should be made, the claimant was to hâve the 
right td'issue a second writ. After $2,800 had been paid under this 
agreement, default was made, and on February 23, 1904, the claim- 
ant issued an alias exécution. Other writs in favor of other cred- 
itors were in the sherifï's hands at the same time, and the bankrupt 
also owed'a large amount for rent and wages; thèse items being 
preferred claims, which would be entitled to priority of payment 
out of the proceeds of a sherifï's sale. For thèse and other reasons 
the financial condition of the bankrupt was so imsatisfactory, and 
the likelihood was so gréât that the claimant would recovei' nothing 
upon its exécution if a sale should.be forced, that the claimant never 
instructed the sfaerifï to proceed. On the contrary, after a formai 
levy had been made, the claimant's attorney directed that the writ 
should be held without further action, and that the sherifï's watch- 
man, who had been on the premises for one day, should be with- 
drawn. He refused to stay the writ formally, or withdraw the levy, 
but he agreed not to proceed if payments should be made from time 
to, tinje. Accprdingly the bankrupt paid him, at irregular interyàls, 
abouf $750, and nothing furûher was donc upon the exécution. In 
Decçmbçr, 1904, the court of common pleas of Philadelphia county 
appbinted a receiver for the bankrupt, and op the 3d day of the next 
month an adjudication was entered în this court. The goods that 
had been leviéd on were sold by a receiver in bankruptcy, and upon 
the fund thus produced the claimant asserts a right to payment in 
fuU, on the ground that a lien had been acquired on the propert)' by 
the issuing pf the alias fi. fa. in February, more than four months 
before the filing'of the pétition. 

If the lien thus obtained, which was valid in its ipceptjon, con- 
tinued to be valid as against other creditors, it is no doubt pro- 
tected by the bankrupt act, and the claim must be allowed; but 
the référée (Richard S. Hunter, Esq.) hcld it to be invalid under 
the law of Pennsylvania, by which law it must be judged, and re- 
fused to award priority for the unpaid balance of the debt. This 
ruling is now before the court on review, and its correctness has 
been vigorously attacked. I am of opinion, however, that the réf- 
érée was right, and I agrée with the reasons that he has given for 
his conclusion in the following paragraphs from his report : 

"The question raised In the présent case is whether such a lien, which wotild 
be protected, If duly prosecuted, has been abandoned or has become vacated 
through the action of the lien créditer in issuing an exécution, and allowing 
the same to be retained by the sheiifï over a long pcriod of time, under an ar- 
rangement with the debtor by which the greater part of the indebtedness 
was gradually liquidated ; subséquent exécutions being in several cases paid in 
full. 
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"The law on this subject Issettled in Pennsylvanla by a number of recorded 
décisions (see Parys & Company's Appeal, 41 Pa. 273, 80 Ain. Dec. 015; Kent, 
Sàntee & Company's Appeal, 87 Pa. 165 ; Broadhead v. Cornman, 171 Pa. 322, 
33 Atl. 360.) Tbe law Is thus stated In Corlies v. Stanbridge, 5 Rawle, 286: 
'If the plaintiff delivers an exécution to tbe sheriffl with direction not to 
levy at ail, or not till further orders, it créâtes no lien on the defendant's 
Personal property as agalnst a creditor issuing and proceeding with a sub- 
;-equent exécution. The rule is the same if there Is a levy accompanied with 
instructions to stay proceedings. In both cases the plaintiff's objeet is con- 
sidered to be to obtain security, not satisfaction, for his debt, and the employ- 
ment of an exécution for this purpose is a perversion o£ Its design, and a 
fraud agalnst third persons.' 

"There are certain exceptions to this main doctrine, set forth In Kent & 
Company's Appeal, supra, and Broadhead v. Cormnan, supra: Where the ab- 
sence of illégal intent Is afflrmatively shown ; where the exécution was held up 
for a day as a matter of considération for the debtor's family; or where an 
assignée has been permitted to talce possession. 

"The présent case is not within thèse exceptions. There was a distinct in- 
tention to use the exécution as a security for the debt, and as a matter of 
fact the exécution creditor received the greater part of the indebtedness by 
means of this exécution. It would be absolutely Inéquitable to allow hlm now 
to prové for the remainder as a clalm having priority. 

"This becomes obvions upon considération of the admitted facts. There 
was a large indebtedness, prlor to the judgment elaim, for rent and wages, 
and a well-f ounded doubt In the mind of the exécution creditor whether upon 
a sale he would receive any part of hIs clalm. The company was notorlously 
Insolvent, and In the exercise of his best Judgment Mr. Shannon for his 
clients made the arrangemeiït in évidence. In this arrangement there was no 
fraud in the nsual sensé of. the word, but, on the contrary, the exercise of good 
Judgment on behalf of his client. But, none the less, was; the stay of exécu- 
tion illégal as. regards subséquent ereditors. 

"The référée flnds that the clalm of $1,542.53 of the Plttsburg Steel Shafting 
Company Is a debt of the bànkrupt company not having priority." 

A considération of thé évidence satisfies me that the facts bring 
the case within the opération of the rule laid down in Corlies v. 
Stanbridge, supra. The.claimant did not intend to proceed with 
the exécution, but was holding it merely for the advantage derived 
from the technical lien, which enabled him to put pressure on the 
bànkrupt and thereby compel periodical payments on account. This 
was probably good business judgment, but it vitiated the lien of the 
exécution, so far as other ereditors were concerned. 

The décision of the référée is afifirmed. 
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ST. LOUIS & S. F. R. OO. v. CHAPMAN. 

(Circuit Court o( Appeals, Eighth Circuit. July 14, 1905.) 

No. 2,086. 

1. Railroads— Injuet of Pebson at Ceossinq— Pbesumption or Neoligenck. 

The fact alone tliat a person wlio was walklng is found dead beneath 
a railroad englue at a grade erossing raises no presumption that tliose 
operatlng the engine were négligent or in fault for the kllling, and the 
burden rests upon one alleglng such négligence to prove the same. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, § 1119.] 

2. Same— CoNTRiBUTOBY Négligence. 

On the arrivai of a regular passenger train at a division station in 
the night, it was the custom of the railroad company to detach the en- 
gine and run it ahead across a street erossing the toacks near the sta- 
tioa, and to brlng It back on another track on its way to the round- 
hotise, while, at the same time, another engine, which was in walting 
across the street, was backed up and attached to the train. The Com- 
pany did not maintain a watchman at the erossing in the nlght, and 
there was no electric light over it. Plaintiff's intestate, who was a man 
45 years old and accustomed to taklng such train, and presumably 
familiar wlth such faets and eustoms, started to go over the tracks at 
the erossing, which were six in number, after the train came in, and 
was struck and killed by the detached engine, which backed up a 
short distance behind the otlier engine and on an adjolning track. The 
space between the two tracks, some nlne feet, was planked, and de- 
ceased was seen standing In such space when the forward engine passed. 
The englnes carrled no lights at the rear of the tenders, but both bells 
were belng rung automatically. No one saw the deceased struck. Held 
that, under the facts and circumstances shown, deceased was charge- 
able wlth contributory négligence, which precluded a recovery from the 
railroad company for hls death. 
8. Same — Presumption dp Oabe. 

The doctrine that a person is presumed to hâve exercised due care 
to protect hlmself from Injury, If applicable at ail in the case of a per- 
son who goes upon a railroad erossing at night, where there Is known 
danger from moving engines on the tracks, is only so in the absence 
of any testimony explanatory of his conduct at the tlme and of the 
manner of his Injury. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Thls Is an action hy the administratrix, the widow, of Charles S. Chap- 
man, to recover damages for hls death, alleged to hâve l>een caused by the 
négligent act of the plalntiff in error, the St. Louis & San Francisco Railroad 
Company. The case was trled to a jury, which returned a verdict of $8,000 
in favor of the défendant In error. The accident occurred on the 15th day 
of January, 1902, at the Intersection of Wall street wlth the tracks of the 
railroad company in the city of Ft. Scott, Kan., approxlmately between 2:40 
and 3 o'clock In the morning. The Imputed grounds of négligence on the 
part of the railroad company were in backing its engine across sald Wall 
street from the south, northward, without any light on the tender or back 
part of the engine, and without any light anywhere on sald engine that could 
be seen by a person approaching sald erossing from the west, and without 
any brakeman, or switchman, or guard, or lookout of any kind on sald engine. 
The answer tendered the gênerai Issue, wlth a plea of contributory négligence. 

The deceased was 45 years old, a strong and intelligent man. The évidence 

tended to shOTV that he was well acquainted wlth the erossing of the tracks 

of the railroad company over sald Wall street, and that hls business for 

years past frequéntly took him from hls home in Pittsburg, Kan., to and 

140 F.— 9 
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through Ft Scott, and that he was in the habit of taking passage on the 
train in question, fine to arrive at that hopr of the night. He arrived at 
Ft Scott the evenlng prlor to the accident, and went to the Tremont hôtel 
located on-Wâll Street, three blocks we&t ot the railroad, as was his custom. 
where he walted the arrivai of said train coming from the north, and walk- 
ed therefrom direct toward the dépôt station, carrying two hand grips or 
satchels. Wall street runs east and west, crossing the tracks, which run 
north and south, about 160 feet south of the passenger station. After he 
left the, hotel, walkingeast upon the south sidewalk on Wall street, and Just 
befpre reaching the railroad, he passed in front of the Kennedy Block, close 
to the westernmost tràck of the railroad. In front of this hotel was a small 
incandescent electric light. Wall street is about 75 feet in width, with a street 
car track in the center thereOf. - Thé sldewalks on the street cross six tracks 
of the railroad Company in going to tlie dépôt, the easternmost of which is 
the main track, called by some of the witnesses the "new belt track." The 
next track to It on the west is calIéd the "coach track," or "passing track." The 
accident occurred on the latter track. The distance between the two tracks was 
about 9.4 feet, leaving a 5 or 6 foot space between trains passing on them. This 
space where the accident occurred was planked, and used by passengers 
when trains were on both tracks. Immediately eaat of the main Une of the 
railroad, on the sotth slde of Wall street, about 120 feet from and east of the 
Kennedy iBiock, was a brick block, In front of whlch there was a small arc 
light, about 20 feet from the east tradk. Directly north of that block, on 
the nOrth side of Wall street, and close to the main Une, was the passenger 
station, in front of whlch was another electric light. During the day, and 
untlllO o'clock at iiight, there was a gateman at the crossing to let up and 
down the bars, Indieating the présence or absence of trains; but there was 
never any sueh watchman after 10 o'clock at night. 

A short time before Chapman started toi the station a passenger train of the 
railroad camé in from the north, and was standing on the main track in front 
of the station, Whlch had in it the usual llghts. That train was to go on 
south; and, as Ft. Scott was a division point, engines were regularly changed 
there. As Soon as the train stopped, a swltchman would uncouple the engine, 
standing close to Wall street on the north side, which would then be run south 
across the street to a swltch which took it from the main track westerly over 
upon thS' coach track, on which it was to proceed north to the roundhouse. 
Befpre Said train came in, as was the usual custom, the engine known in the 
évidence as *'No. 236," which was to pull the train on south, had moved south 
across Wall street, and was stationed on a spur whlch ran ont of the main 
track, on I the east side, called "cément spur," The engine whlch brought the 
train in is known in the évidence as "No. 98." As soon as it had been un- 
coupled and went south past the cernent spur, the fireman of engine 236, wlth 
his lighted iantern in hànd, dismounted therefrom and, walking north a 
short distance to the cernent spur, about 20 or 30 feet south of Wall street, 
threw the swltch, so that the engine would move into the main track, and 
signàlcd the engineer to back up north to be coupled to thé passenger train. 
The engine, on his signal, moved north to and ovér said walk, partly across 
Wall street, stopping about the middle thereof, with the engineer in the 
cab on the west side, with his head ont looking northward. The fireman 
then walked back south and threw the switch again for the main line. En- 
gine 98, In the meantlme, had moved south about 500 feet from Wall street, 
where it was switched upon the coach track, which was thrown by the 
switchmaUj Baughman, who, after replacing' the switch, mounted the engine 
as it moved north, riding In the gangway (the opening between the cab and 
the tender), in his custonaâry place, on the west side. Both engines were 
lighted in front with electric lights, and there were small lights in each 
engine cab, with lanterns; and the bells on each of said engines, whicb rang 
automatically, were ; ringing during ail of thèse movements. 

Mr. Chapman was seen by a witness passing' the Kennedy Block, walking' 
along the south sidewalk On Wall street: ih the direction of the station. 
He had reaohed a point! between thé main track, on which engine 236 was 
moving, and the next track, on which en^neOS was movlng, and was stand- 
ing there "when engine 236 moved by him. going north. That engine passed 
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hlm and stopped with Its front about the middle of the street, which brought 
the north end of the tender near the train to which it was to be coupled. 
Engine 98. movlng in the same direction on the eoaeh traclc, was following 
engine 236, but did not reaeh Wall street until engine 236 had passed the 
south sidewallc. No one on engine 98 saw any one on the track in Wall 
street, though they were looking ahead. The motion of the tender led them 
to suspect that something was wrong about it, when the engineer stopped 
hls engine In the street; and, on Investigation, Mr. Chapman's body was 
found between the driving wheels on the east side of engine 98, and bis 
grips were on the planks between the main and coach tracks, between the 
south sidewalk on Wall street and the street car track, near the point where 
the engineer on 230 saw him jnst a few minutes before, and his bat lay 
near the grip sacks. The night was quite dark. There was no light or 
watchman on the tender of elther engine as they backed across the street. 
The engines moved slowly across the street. 

Errors are assigned to certain portions of the charge delivered by the court 
to the jury, and to its refusai to direct a verdict for the défendant. 

I. P. Dana and James Black (J. G. Egan, L. F. Parker, and W. 
F. Evans, on the brief), for plaintiff in error. 
Morris Cliggitt (J. I. Sheppard, on the brief), for' défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

When a person is found dead beneath a moving engine of a rail- 
road, along its ordinary right of way, no presumption arises that 
his death was occasioned by the culpable neghgence of those 
operating the engine. The presumption is that the operators were 
without fault, and the burden throughout rests upon him who as- 
serts the contrary to establish it by satisfactory proofs. Nothing 
can be inferred from the bare fact that a foot passenger is knocked 
down by a carriage in a place where they hâve an equal right to 
be, or by a train at a level crossing. Webb's Pollock on Torts, 
643-547 ; Wakelin v. L. & S. W. R. Co., 12 App. Cas. 41. 

While it may be conceded that, in so far as the gênerai public 
was concerned, having occasion to use the Wall street crossing^ at 
the time and place of this accident, the city or the railroad com- 
pany, or both, might bave been derelict in considerate précaution 
in not maintaining an electric light, or some other assisting light, 
or a watchman, to warn parties of the passingof engines, yet in de- 
termining this case regard must be had to the duties of both the rail- 
road Company and Chapman, keeping in view the knowledge of each 
of the situation, the customary method of the movement of engines. 
and what would reasonably be expected of Chapman in approaching 
said crossing. On the one hand, the long-established practice of 
the railroad was not to maintain an arc light at said crossing, or 
a watchman there after 10 o'clock at night. It was also the long- 
established custom of the railroad company at that station, which 
was a division point, on the arrivai of the train due at that time of 
night, to detach the engine drawing the incoming train, run it 
across the street down south, as the évidence shows, and back 
again over the street to the roundhouse, and simultaneously, or 
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nearly so, therewith bring the engine in waiting across the street, 
to be attachée! to the train of cars standing at the station.. Thèse 
switching movements were conducted in the usual manner on the 
occasion in question. On the other hand, the évidence warrants 
the conclusion that the deceased was familiar with the gênerai 
facts aforesaid. For a considérable period anterior to the accident 
he was in the habit, in going to and fro, of taking the train due 
to arrive and départ at the time and place in question. Frequently 
he would arrive at Ft. Scott at 8 or 9 o'clock in the evening from 
some other train, go to the same hôtel, await the arrivai of said 
train coming from the north, and then go to the dépôt to take the 
train for his home in Pittsburg, Kart. He was necessarily familiar 
with the location and the number of tracks, the changing of en- 
gines, and the method of switching them. He must hâve known 
that there was no arc light or watchman maintained at said cross- 
ing at that hour of the night ; and, as the évidence shows, that such 
switching had hitherto uniformly been donc without any light or 
watchman on the tender of such engines, sttch fact could not 
reasonably be presumed to hâve escaped his observation. With 
ail this knowledge, he saw fit, as the évidence tends to show, to 
remain at his hôtel until he barely had time to walk to the station 
to board the train before it would move out. 

The obligation of the railroad Company must be viewed in its 
relation to such a pedestriari attempting then and there to cross 
its tracks. He had no right to assume that the conduct of the busi- 
ness of the railroad company would be any wise différent from what 
it had hitherto been. The dangers in approaching such a place 
were as much known to himself as to those in charge of the mov- 
ing engines. The law of the land exacted of him a degree of 
circumspêction and caution in approaching such a place, commen- 
surate with the danger to be reasonably anticipated. If the night 
was so dark as to obscure his vision, the law ail the more required 
of him to call into réquisition his sensé of hearing. In view of ail 
the facts and circumstances in évidence, it challenges our compré- 
hension how Chapman, a man of intelligence, with good sight and 
hearing, familiar with the situation, could hâve failed to be aware 
of the présence of said engines, if he was in the exercise of due 
care on his part. The very situation, of which he must hâve been 
conscious, was calculated to quicken his sensé of alertness and ex- 
cite his appréhension. The electric headlights on the engines were 
ablaze, which the évidence shows radiated on either side from 6 
to 10 feet from the head of the engines, and widened as the dis- 
tance in front increased. Why a person approaching said crossing, 
as did Chapman, who must hâve heard the bells ringing on the 
engines, if he was listening, could not hâve seen this radiating light 
from the engines, is inexplicable. The engineers in charge weie 
complying with the statutory requirement by constantly keeping 
the bells ringing while th© engines were in motion about said 
crossing. 

It is a conspicuous fact that every other person who was found 
to hâve been going to the station at the same time, in approaching 
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said Crossing from the same side on which Chapman approached 
it, had his attention directed to the movements of thèse engines. 
The hackman, who approached the crossing about the time Chap- 
man did, discovered the présence of thèse engines at said crossing 
in time to avoid collision with them. While he testified that he 
did not discover the présence of the engines until almost at them, 
as he was quite familiar with the custom of said switching pro- 
gramme, he would hâve been guilty of most culpable négligence 
had he gone against them without stopping his hack to take scru- 
tinizing observation. Chapman was seen by one of the witnesses 
going toward the same station, going on the sidewalk from the 
Tremont House, in advance, in the same direction, immediately 
before the accident. It is quite immaterial, for the purpose of 
determining the movements and conduct of Chapman at the time, 
whether or not said witness was mistaken in stating that he saw 
the glow of the headlights in the engines as they approached the 
crossing. The fact remains that he did see the movements of the 
engines, and was aware of their approach to and over the crossing. 

There is another uncontradicted and important fact disclosed 
in the évidence. The fireman on engine 236 testified that, with a 
lighted lantern, he threw the switch, when the engine was south 
of the Street, to let engine 236 pass; that he then went to the side- 
walk of Wall Street with the lantern in his hand to take observation 
to see if any one was on or about the crossing. He then returned 
to the switch arid gave the signal to the engineer of 236 to back 
up. After this engine passed the switch he was detained a short 
time on account of some disarrangement about the switch, and 
while so engaged engine 98 passed him going to the crossing, just 
behind engine 336. Ail this occurred while engine 98 was south of 
the crossing. The switchman was thus in the open, with his light- 
ed lantern south of Wall street, while Chapman was approaching 
the intersection of the tracks. Chapman could not hâve looked 
without seeing thèse movements of the lantern. The very dark- 
ness rendered its Hght more distinct. He could not hâve been 
listening without hearing the ringing of the bells and the noise of 
the engines. If he neither saw the one nor heard the other, it 
was because he was heedless, and not taking the reckoning of the 
situation which his knowledge imperatively demanded of him. 

The évidence furnishes little room for doubt that in his approach 
Chapman did not stop until he reached a point between the two 
tracks on the east side, the outer one on which engine 236 moved, 
and the next on which engine 98 approached. The space between 
the two tracks on the south side of Wall street was planked, used 
in case of two trains coming in there to transfer the baggage 
and passengers. If intended by Chapman tô be used at the time 
in boarding the cars, he was familiar with its exact position. The 
position in which the grips he was carrying in either hand were 
found leaves no doubt that he stopped on this platform just before 
engine 236 passed. He was seen there by the engineer on 236 
as his engine passed him. His very feet told him that they were 
pressing on the planked platform. As this platform left a space 
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of nine feet between the rails of the two tracks, and five or six feet 
between passing engines, there was ample space for him to stand 
safely thereon. The testimony oî the engineer on 236 was that he 
looked down on the man as he passed, standing about midway 
between the tracks, with his face toward his engine. How or why 
he got back so as to be struck by engine 98 is but matter of spécu- 
lation. It is suggested in argument that, as quite a volume of 
steam was being eraitted by the passing engine 236, Chapman may 
hâve stepped back to get out of it, and thus went too close to the 
rail on which engine 98 was coming. This is but a surmise, and 
not a fact proven directly or indirectly. But even if it was a fact, 
does it help the case of the défendant in error? It would show that 
Chapman was taking no heed of the approaching engine, with its 
bell ringing, when the évidence discloses a state of facts warrant- 
ing the conclusion that he had reason to know that there were two 
engines moving simultaneously on the two approximate tracks. 
If, with his knowledge of the proximity of the two tracks, he 
thoughtlessly stepped back merely to get out of the steam, to which 
he had unnecessarily exposed himself, so as to collide with engine 
98, is the railroad company to answer for the resuit? As said by 
Mr. Justice Field in Little v. Hackett, 116 U. S. 371, 6 Sup. Ct. 391, 
393, 29 L. Ed. 652 : 

"That one cannot recover damages for an injury to the commission of 
Aiiieh he haS directly contrlbuted is a rule of established law and a principle 
'•!' t'ommon .lustice. And it matters not whether that contribution consists 
iii his participation in the direct cause of the Injury, or in his omission of 
duties which, if performed, would hâve prevented it If his fault, whether of 
omission or commission, bas been the proximate cause of the Injury, he is 
without remedy against one also In the wrong." 

The deceased voluntarily placed himself in a known place of 
danger, in which he could not escape the responsibility of looking 
out for the approach of both engines. He could but know, had he 
looked when he approachçd that platform, that neither engine had 
passed over the crossing, as their headlights would hâve notified 
him of the fact. "The law recognizes the track of an operated 
railroad as a place of danger, of which danger a view of the track 
conveys notice; and, when a person goes upon such track, or so 
near as to be within the overhang of the cars or engine, ordinary 
care requires that he be alert in the use of his sensés of sight and 
hearing to guard himself from harm. And no reliance on the exer- 
cise of care by persons in control of the movement of trains or 
engines will excuse any lack of the exercise of such care by persons 
going upon such tracks. If the use of thèse sensés is interf ered 
with by obstructions or by noises, ordinary, reasonable care calls 
for proportionately increased vigilance." Garlich v. Northern Pac. 
Ry. Co., 131 Fed. 839, 67 C. C. A.:237. 

From his charge to the jury respecting the reciprocal duties of 
the railroad company and the pedestrian in the use of said crossing, 
it is apparent that the learned judge was impressed with the fact 
that the défendant in error had a very narrow margin on which to 
stand; and it is highly probable that an intelligent jury would bave 
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returned a verdict for the défendant below, but for tlie follcwing 
portion of the charge: 

"So far as sbown by the évidence in tliis case there was no eye-witness 
to the accident resultiiig in the death of the deceased; no one to tell just 
bow it happened. lu such cases the law, ont of regard to the natural 
instinct of self-preservation, présumes that at the time of the accident 
the deceased was exercising due care. Under such cireumstances this pre- 
sumption takes the place of and serves as évidence, and it is not overthrown 
by the mère fact of the Injnry. The bvrden rests npon the défendant to 
overcome this presumption. Consequently there is a presumption that 
deceased looked and listcned for approaching engines before venturing npon 
the traeks, and adopted such other précautions as an ordinarily prudent and 
cautions man would hâve adopted under like cireumstances." 

If this doctrine of presumption has any applicability to a death 
occurring at such railroad crossing, in view of the positive cautious 
circumspection the law imposes upon a person approaching such 
place of recognized danger, its call to the attention of the jury 
in this instance was misleading. Such presumption can only apply 
in the absence of any testimony explanatory of the conduct of the 
person at the time and the manner of his injury. The évidence in 
this case practically traced Chapman from the time he left his hôtel 
for the train until the moment almost of his death. It shows that 
he left the hôtel for the train with his grips and his overcoat, 
wearing a stiff hat. A man going in that direction was observed 
by a witness going toward the station, as also by the hack driver. 
No other person was found to correspond with the movements of 
this man. And when his body was found under the engine there 
were présent the two grips, the stifï hat, and overcoat to identify 
him. He was seen by the engineer on 236 just as it passed him, 
and his position was then defined. It was but a few seconds there- 
after when he was struck by the engine. It was, therefore, palpa- 
bly misleading under such a state of the facts to tell the jury that 
there was no eyewitness to the accident, and, because there was 
no one to tell just how it happened, the law présumes that at the 
time of the accident the deceased was exercising due care, and the 
burden was upon the défendant to overcome such presumption,' 
and that there was a further presumption that the deceased looked 
and listened for approaching engines before venturing upon the 
traeks, and adopted the requisite précaution. 

The verdict in this case cannot be sustained on this record with- 
out, in our opinion, ignoring the responsibility which the law affixes 
to the négligent act of the party injured contributing directly to 
the accident. The request made by the plaintif! in error for a direc- 
tion to the jury to return a verdict for the défendant below should 
hâve been given. 

The judgment of the Circuit Court must therefore be reversed, 
and the cause remanded, with directions for further proceedings 
in conformity with this opinion. 
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COMPTOGRAPII CO. v. MECHANICAL ACCOUNTANT CO. 

(Circuit Court, D. Rhode Island. August 18, 1905.) 

Patents— Infkingement— Computing Machine. 

The Felt patent. No. 465,255, for a Computing machine, clalms 7 and 8, 
which relate to subtraction cut-o£Es, if valid, are limited to the précise 
construction shown. As so construed, held not Infringed. 

In Equity. Suit for infringement of letters patent No. 465,355, 
for a Computing maciiine, granted to D. E. Felt September 15, 1891. 
On final hearing. 

Munday, Evarts & Adcock and Horatio E. Bellows, for complain- 
ant. 

Warren R. Perce and Wilmarth H. Thurston, for respondent. 

BROWN, District Judge. Letters patent No. 465,255, to D. E. 
Felt, dated September 15, 1891, are for improvements applicable to 
recording Computing machines, and contain some claims applicable 
alike to calculàting machines which print the resuit and to machines 
which do not print, but simply show the resuit on numéral wheels. 
The présent controversy is now limited to claims 7 and 8, which 
relate solely to "subtraction cut-offs," or devices whereby the oper- 
ator may throw out of opération any one of the carrying mech- 
anisms. 

The opinion denying a preliminary injunction is reported in (C. 
C.) 129 Fed. 394, and it may be useful to refer thereto for explana- 
tion of matters dealt with in this opinion. The claims are: 

"(7) The combinatlon wIth numéral wheels, actuating devices therefor, car- 
rying-pawls, and devices for actuating sald carrying-pawls to carry the tens, 
of a device for preventing the opération of the carrying-pawls, whereby the 
opération of subtraetion is accompllshed, substantlally as specifled. 

"(8) The combinatlon with numéral wheels, 4, actuating mechanism there- 
for, and carrying-pawls, 27, of levers, 44, having arnis, 46, substantlally as and 
for the purpose specifled." 

The important feature of the combination claimed is "a device for 
preventing the opération of the carrying-pawls," "levers, 44, having 
arms, 46." Thèse will be referred to as "subtraction cut-offs." 
Subtraction is performed on certain calculàting machines by the 
addition of complementary numbers. This is because it is unde- 
sirable to reverse the movement of the numéral wheels. In "addi- 
tive subtraction," as it is called, the wheels move as in addition. 
For example, 6 — 3=3. The same resuit follows if we add the com- 
plément of 3, namely, 7, to 6=13, and mentally disregard or cross 
off the 1 in the tens column. This is an application of a familiar 
arithmetical principle. A complément of a number is the différence 
between that number and a highér power of 10; for example, the 
compléments of 25 are 75 (100— 25), 975 (1000—25), 9975 (10000— 
25), etc. As the arithmetical process of "additive subtraction" is 
in fact addition of a complementary number, it will, when com- 
pletely carried out, either with pencil and paper or upon a calcu- 
làting machine, give a resuit which, as recorded, is erroneous, the 
error being a "1" on the left, which must either be disregarded or 
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struck out in order to give the correct resuit. The error may be 
avoided by omitting to carry the last "1" on the left. 
The spécification states : 

"Another object of my Invention Is to prevent the carrying of tens from any 
column to the next higher whenever a subtraction is to be made by means of 
adding a coniplementary number. * * *" 

This is done by "subtraction cut-offs," so called — a séries of levers 
each having a finger pièce and an arm to lift a carrying-pawl. Any 
carrier may at will be thrown out of opération so that it will not 
move the wheel to the left. It was old to perform additive subtrac- 
tion on a calculating machine, and to correct the error by mentally 
disregarding it, or by removing the "1" by adding a 9 to that wheel 
and ail other numéral wheels at the left, a proceeding known as 
"running off the nines," or, as suggested by Grant, by turning the 
wheel back one tooth by hand. The error was well known. It was 
an incident of the arithmetical principle, and was not an error in 
the opération of the mechanism. The error in the resuit, however, 
involved the trouble of removing it by striking the nines. Felt de- 
vised the "subtraction cut-ofifs" to obviate the necessity of striking 
the nines to remove the undesired "1." Instead of allowing the 
error to occur and then curing it, he provided means to prevent its 
occurrence. While, so far as appears, Felt was the first to prevent 
the ocurrence of the error by stopping the carrier which caused it, 
it hardly can be held that the claims are to be construed as broad 
claims for ail means for the prévention of this error. The scope of 
the invention claimed is a narrow one. In any single problem in 
additive subtraction done on a calculating machine there was an er- 
ror caused by the left-hand carrier. This was well known, and was 
provided for in one way. Felt provided for it in another way. At 
most, he is entitled to patent the means he devised for stopping a 
carrier, if the means involved invention. He cannot monopolize the 
principle that prévention is better than cure as applied to calculat- 
ing machines. The means provided by Felt is a lever having a 
finger pièce projecting on the outside of the machine, and an arm 
which engages and throws out the carrying-pawl. A single lever 
is ail that is needed in any single problem in subtraction. As a 
calculating machine must be able to do a variety of siims, and as 
the subtrahends will contain a varying number of numerals or places, 
it is apparent that the location of the false carry will vary as the 
number of places in the sums varies. Therefore the means for cor- 
recting the error must correspond with the character of the sums to 
be performed. Felt therefore provided a number of subtraction 
cut-offs — one for each carrier — for the simple reason that the sums 
to be performed varied, and not because several were necessary in 
doing a sum in additive subtraction. In doing a sum in subtrac- 
tion, only one of the cut-offs is used, and, so far as the performance 
of that problem is concerned, ail the other cut-offs might be removed 
from the machine. 

Complainant's counsel say that "the mechanical performance of 
additive subtraction is greatly facilitated and rendered mechanically 
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complète by provïding- meatis for selectively throwing out of opér- 
ation any one of the several ' ^csarrying mechanisms," etc. This 
statement must be carefully scrutinized. The mechanical perform- 
ance of additive subtraction reqiiires only a single cut-off to correct 
a single carry. In any particular mechanical performance of addi- 
tive subtraction the combination of operative parts would include 
only a single lever. It is doubtless a convenience to hâve a mul- 
tiplicity of cut-offs, but a single cut-oflf is ail that can be used in 
additive subtraction. A particular cut-ofï is selected by the opera- 
tor, according to the sums he bas to do, exactly as particular keys 
are selected tp put on a gîven sum for addition. If, as complainant 
says, the invention is broadly mechanism whereby additive sub- 
traction may be performed without requiring any correction of the 
remainder, ail levers may ibe disregarded save the one in opération. 
If the machine were al-yvays operated to do the same sum in sub- 
traction, one cut-off would be enough. It is apparent, therefore, 
that thèse ciit-offs hâve nomysterious relation to any arithmetical 
process, but that one acts separately to prevent the final carry in 
any sum in additive subtraction. It is claim.ed that "the invention 
is, broadly, mechanism whereby additive subtraction may be per- 
formed without requiring any correction of the remainders," and 
that bpth the resuit and tlie means employed are broadly new with 
the patentée Felt. If the test of infringement is the performance 
of the function of preventing the final carry in additive subtraction, 
the défendant doubtless infringes. But this cânnot be the test. 
It is open to ail makers of çalculating machines to use any arith- 
metical principle and to makç mechanism operating on that princi- 
ple. To omit the final carry in doing additive subtraction would 
be obvions to any mathematician who knew that if he wrote down 
the final carry he would haye to crpss it out again to arrive at the 
correct resuit. 

In Mayo Knitting Machine Co. v. E. Jenckes Manufacturing Co. 
(C. C.) 121 Fed. 110, afîflrmed in 133 Fed. Ô27, 66 C. C. A. 503, we 
said: 

"The broad Idea of perfectlng a cam-icyllnder machine so that It could per- 
form ail known knittliig opérations, and handle the needles In ail known 
ways, was one that was open to ail Inventors of spécifie types of knitting ma- 
chines." 

As it was well known that the error might be caused by any one 
of the carriers according tb the sum to be donc, it was obvious that 
means must be provided for throwing out the carrier which would 
make the undesired carry. Mechanically, ail tha;t Felt did to pre- 
vent the carry was to provide a finger pièce to lift Up the carrying- 
pawl. When he did that with a single carrier, and thereby pre- 
vented the error in a single sum in additive subtraction, he had com- 
pletely embodied his conception of preventing the false carry and 
of mechanism for doing it. The rest was mère répétition of the same 
device on other carries. There was no co-operation whatever be- 
tvveen the additional cut-oflFs and the first one. The répétition had 
no relation to any arithmetical opération to be performed upon the 
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machine, but merely to the fact that any of the wheels might be 
operated in doing such sums as the operator desired to do. It was 
well known in the art that a carrier could be thrown ont of opéra- 
tion by lifting its carrying-pawl througli a lever. Patents to Carroll, 
No. 176,833, Shattuck & Thorn, No. 208,135, Kelso, No. 58,347, and 
possibly others, show universal cut-ofïs for throwing ont ail the 
carriers simultaneously. As it was known that ail the carriers could 
be thrown out simultaneously by a device which engaged the carry- 
ing-pawl of each carrier, it was obvions that each could be thrown 
out. The défendant may well cite thèse universal cut-offs to sup- 
port the propositions that the mechanical problem of throwing out 
a carrier had been solved in the prior art by a device which threw 
out not only one, but ail, the carriers, and that to provide a lever to 
engage a carrying-pawl involved no invention. 

The défendant, however, dévotes a considérable portion of its 
argument to the proposition that the prior art shows means intended 
for preventing the opération of carrying mechanisms where prob- 
lems in subtraction are to be performed. Upon a review of the 
prior art, however, I am of the opinion that the défendant has failed 
to show that any one before Felt used or provided means for throw- 
ing out carrying-pawls in order to prevent the occurrence of the un- 
desired carry in additive subtraction. It is true that a universal cut- 
off, or one which throws out ail the carrying mechanism at once, is 
shown in the prior art, and that it is possible to use such a universal 
cut-ofif in doing some sums in additive subtraction. But, on the 
other hand, it is also true that many sums in additive subtraction 
cannot be donc if ail the carriers are thrown out. It is necessary, 
in certain sums, to operate a part of the carriers, and to throw out 
only the one carrier which causes the undesired carry. In such 
case a universal cut-ofif cannot serve as a proper subtraction cut-ofï. 
If a universal cut-ofif was ever used for subtraction purposes, it was' 
not a suitable device for such purposes, and was not an anticipation 
of the use of a single cut-ofï to throw out a single carrier. Nor was 
the operator able, with such a cut-ofï, to eut out any one of the car- 
riers according to the sum to be performed. 

The defendant's chief reliance is on the patent to Kelso, No. 58,- 
347, dated September 25, 1866. In that is shown a rod "which 
serves to throw the carrying mechanism out of gear, so that each 
of the wheels can be turned independent of the others." This is a 
universal cut-ofif, which at best could be used only in certain prob- 
lems, and not in ail. It is said, "By the application of the disen- 
gaging-slide, g, the opération of setting the wheels bacft to is 
materially facilitated, and much time is saved in the opération of 
the machine." There is not a word in this patent to inform a reader 
that this rod could be used in subtraction. On the contrary, how- 
ever, directions are given for performing subtraction in a manner 
involving mental carrying from one place to another in the sub- 
trahend, instead of mechanical opérations for the correction of the 
error. Because no référence is made to its use in subtraction, be- 
cause the patent says expressly what its purpose is, and because the 



140 140 FEDBBAL EEPOETER. 

device îs not suitable for performing the function of cutting out a 
single carrier, we must hold that this patent does not show an inten- 
tion to throw out a carrier to prevent an error in subtraction. But 
it is said the Kelso spécification says that the machine can be used 
for subtraction. It does not follow, however, that the cut-off is to 
be used. Such références as this are insufficient to anticipate. U. 
S. Peg Wood Co. V. Sturtevant, 125 Fed. 381, 60 C. C. A. 244. 

The chief argument to show an intention by Kelso to use a uni- 
versal cut-ofï in subtraction is as follows : Kelso's wheels hâve 
complemental marking for the purpose of subtraction. If the com- 
plemental marking is followed, the carrying mechanism should not 
be permitted to operate in any column. If it does, it will cause the 
resuit to be greater by one in each column than it should be. In 
such case it will be necessary to perform in each column the mental 
opération of adding 1 to the figure of the subtrahend before strik- 
ing the key in that column, just as is done in performing the exam- 
ple in the Kelso patent. It is further said that with ail the carry- 
ing mechanism thrown out of opération no such mental opérations 
will be necessary, because no errors will be produced by the carry- 
ing mechanisms. It is also said : "With ail the carrying mechan- 
isms thrown out, no error, of course, can be produced by the carry- 
ing mechanism in any column, and there will be no error anywhere 
to be corrected, and the machine may be operated directly according 
to the complemental marking." It is also said that a universal cut- 
ofï is the natural and obvious subtraction cut-ofï for a comple- 
mentally marked machine. Référence is made to another patent of 
Turck's (No. 679,348) to illustrate this fact, said patent being, how- 
ever, later than the patent in suit. This argument will not bear a 
critical examination. While it is obvious that, if the carrying 
mechanisms are thrown out, they cannot make a carry, either false 
or true, it is not true that there will be no error anywhere to be cor- 
rected if the machine be then operated exactly according to the com- 
plemental marking. In some examples this may be so, but in other 
examples an error will resuit, not because the carriers work when 
not desired, but because they are not at work when they should 
work in order to give a correct resuit. It is obviously not true that a 
universal cut-ofï is better in a complementally marked machine than 
an individual cut-off. This may be well illustrated by reading a 
portion of the spécification of the Turck patent already referred to 
(page 7, Unes 68 to 108). The operator will then be compelled 
to perform in his head a very much more difficult task than that re- 
ferred to»in the Kelso patent; i. e., adding one to the figure of the 
subtrahend before striking one in that column. Where ail the 
wheels are deprived of their carriers simultaneously, the machine 
ceases to hâve one essential feature; i. e., the ability to carry such 
l's as are necessary for the addition of the complément. In my 
opinion, the Kelso patent does not directly or by any necessary or 
fair implication disclose an intention to use the universal cut-off 
for subtraction purposes, or for any other purpose than to enable 
the numéral wheels to be returned to zéro. This patented device 
stands exactly like ail the others employing universal cut-offs. 
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The elaborate discussion of complemental and codigital marking, 
and a discrimination of the uses of a cut-off in codigitally marked 
machines and in complementally marked machines, does not re- 
quire extended discussion. It is ail subordinate to the defendant's 
contention that a universal cut-off had been used before Felt to pre- 
vent carrying errors in subtraction. There is no direct évidence of 
this fact. The inferences drawn from the complemental marking 
of Kelso are not necessary inferences, and are offset, if not over- 
come, by the considérations that it is quite remarkable that Kelso 
did not refer to such use if he intended it, and that it is more prob- 
able that in subtraction he followed the directions for mental opér- 
ations contained in the patent than that he adopted a method such 
as that shown in the second Turck patent. 

The criticism of Mr. Wiles' theory of mechanical subtraction is 
rather a verbal than a substantial matter. 

In the arithmetical principle of additive subtraction, it is necessary 
to add the complément — that is, the différence between that number 
and a higher power of ten — as we hâve illustrated. This complé- 
ment is found by markings on the keys. Neither codigital nor com- 
plernental marking, exactly followed, serves to enable one to put 
on the true figures of the complément. If complementally marked, 
we foUow only the right-hand figure, and make a mental correction 
of 1 in ail the others. If codigitally marked, we make a correction 
of the right-hand figure, and foUow ail the others as written. If we 
make thèse mental corrections, slightly différent in convenience, but 
similar in principle, an individual subtraction cut-off operated at 
the left is ail that is necessary ; and, whichever marking is used 
with individual cut-offs, a uniform rule for mental correction is 
possible. With a universal cut-off no uniform rule is possible, and, 
if ail carriers are left out of opération, errors will resuit, unless 
mental compensation is made for them. 

While the defendant's showing of the prior art establishes the 
fact that Felt's problem was the narrow one of preventing, as dis- 
tinguished from correcting, a single carry in any sum that it might 
be désirable to do on the machine, it does not show that any one had 
tried to do this, or had furnished means whereby it could be done 
invariably. If it were true that "universal cut-offs" had been tried 
for this purpose, and if they were in the prior art of subtraction cut- 
offs, then it might be argued that there was invention in a séries of 
individual cut-offs, since they involved the récognition of the fact 
that it is often désirable to continue the opération of some carriers 
while suspending one, and.even if it were true that this was of value 
only in a codigitally marked machine. But the fact is that, though 
there are cut-offs in the prior art which show how to throw out ail 
the carriers, and therefore how to throw out a single one, there is no 
prior art of subtraction cut-offs, and there is no évidence that any 
one had tried and failed to accomplish what can be accomplished 
with individual subtraction cut-offs. 

Considering whether the claims show a patentable invention, we 
hâve this state of the controversy: Felt was the first to provide a 
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cut-ofï to prevent a carrying error. A single cut-off would be a 
full embodiment 6î this idea. A séries of cut-ôffs is provided to 
enable the operator to do the same thing in différent columns. ■ 
Kelt says in his spécification, "The coriiplementary number is 
added, and the tens of the highest séries are not carried." There 
are, I think, two ideas evidenced by the présence of the séries which 
are not involved in the single cut-ofï: First, that the place of the 
error will vary as the sums vary ; second, that while one carrier is 
thrown out the others must be left in. The latter is a mère récog- 
nition of the arithmetical principle of additive subtraction. To an 
improver of a calculating machine familiar with the fact that in 
doing "additive subtraction" the machine is simply adding, it was 
obvious that, in correcting the error produced by addition, and 
the single error produced on a codigitally marked machine, the 
adding mechanism should not be disabled from performing the 
necessary addition. Tô attribute to him as an inventive thought 
the récognition of the necessity of leaving in the carriers at the right 
is simply saying that he knew the arithmetical principle of com- 
pleméntary addition, and that he must not violate the principle to 
which his machine must conform. As, in a knitting machine, there 
is no Invention in thinking of performing any well-known process 
of knitting, but only in devising means for so doing, so in a numéral 
machine, or an adding machine, no one can monopolize the thought 
of doing additive subtraction upon it. 

What test may be applied in this case in determining the question 
of validity? Felt is not entitled to a monopoly of means for cor- 
recting this error. The right to prevent the subtraction error is a 
common right. The right to use any arithmetical principle is a 
common right. The idea of throwing out only the carrier that 
caused the error while leaving in the other carriers in opération 
was simply a following of the arithmetical principle which requires 
that in adding a complément ail the carries must be made except the 
one at the left. The idea of providing a séries of cut-ofïs so that 
any one might be eut off was merely a récognition of the fact that 
any wheel might commit the error. I am unable, therefore, to find 
in the provision of a séries of cut-offs any inventive thought, or any 
idea except of a mère aggregation of similar devices to be used 
successively. It is quite true that the machine as a whole is made 
capable of doing correctly any sum in subtraction that may be pre- 
sented; but the mechanical problem involved in doing this was 
completely sôlyed by prOviding a single cut-ofï and then putting on 
exact dupHcates at ail places. The répétition of the cut-ofïs was 
merely a répétition of the same mechanical devices, and of exactly 
the same idea — a répétition made for obvious reasons, not involv- 
ing additional inventive thought^ Save for the effort of the défend- 
ant to show that Kelso's universal cut-off had been used as a sub- 
traction cut-off, the idea hardly would hâve occurred that any one 
who understood the principle of additiyé subtraction should hâve 
thought of throwing out ail the carriers to prevent the opération of 
one. This contention of the défendant is the only one basis for thé 
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argument that there was invention in seeing that some carriers 
should be left in when on e was thrown oùt. Disregarding the de- 
fendant's contention, and looking at the matter in a natural way, 
as Feit did, as appears by his spécification, it is clear that there was 
no invention consisting in his having seen that he must not throw 
out ail the carriers. That a universal cut-off throws out ail the car- 
riers is a strong indication that it was not designed for subtraction, 
in which this must not be donc. 

The complainant contends that the séries of cut-oflfs is in each 
claim an élément of the combination claimed. The combination 
claimed is therefore made up of a séries of groups, each of which bas 
a carrier and a cut-off for that carrier. Each cut-ofï co-operates 
only with the members of one group. There is no mechanical op- 
ération in which ail carriers of the séries operate, nor any arith- 
metical opération in which more than one cut-off opérâtes. 

The défendant contends that the claims are for mère aggrega- 
tions, not for a true combination of éléments. It is apparent, I 
think, that there is no co-operation or combination of ail the élé- 
ments during the performance of any one problem. I hâve difficulty 
in seeing in what way thèse separate groups may be regarded as 
combined. To enable the machine to perform whatever sums may 
be presented, seems to be the purpose served by the présence of the 
séries of cut-ofïs. The machine thus stands ready for ail coming 
problems, but it is ready for ail because it is ready for each one sep- 
arately, and when made ready for one problem separately by the 
provision of a single cut-ofï no more invention is necessary. If A. 
were the inventor of a single subtraction cut-ofï on a single wheel, 
surely B. could not, by using A. 's cut-ofï on ail wheels, claim a new 
combination as a patentable invention, and support such claim by 
showing that now, instead of cutting ofï one error, he could eut ofï 
any that might occur. 

I am inclined to think that the objection that the claims are not 
for true combinations is well taken. As the device is novel and 
useful, however, I am reluctant to place the décision on this ground. 
As a practical judgment, I should say that what Felt did was, in 
substance, merely to save the running ofif of the nines to correct 
an error, and that he did this naturally and incidentally as a me- 
chanic seeking to improve his machine in détails. A little more 
convenience, the saving of a few strikings of nines, was a resuit 
practical and useful, but it was not a remarkable discovery or step 
in additive subtraction. It amounted to this : Hère is the familiar 
trouble of striking off the nines. It would be well to avoid it. 
That can be done by throwing out the carrier, and that can be donc 
by lifting the carrying-pawl. This was not a pioneer invention. It 
was at best an achievement very close to the line between invention 
and mechanical skill. 

But at ail events, I am still of the view expressed in the former 
opinion— (C. C.) 129 Fed. 394— that : 

"It seems hardly reasonable to hold that ail Computing machines, however 
différent in mechanical opération, shall be tributary to Felt, so far as con- 
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cerns correctlng mechanieally this well-known error, and that no one after 
Felt shall be permitted to prevent the occurrence of this error by stopping the 
carrier that causes it." 

I am pf the opinion that it is permissible, despite the Felt patent, 
to prevent this error by throwing out the carrying-pawl, and to do 
this for each carrier, and that the Felt claims cannot be construed 
so broadly as to cover thèse points; that to hold to the contrary 
"would block the path of invention to an extent that would be un- 
reasonable." Colt's Patent Fire Arms Co. v. Wesson, 127 Fed. 333, 
62 C. C. A. 167. The claims, therefore, if valid, which need not be 
definitely determined, must be restricted to the detailed construc- 
tion shown. 

The complainant's levers, 44, hay^ each a finger pièce projecting 
outside the machine, and an arm engaging the carrying-pawl. The 
défendant has disengaging levers, but they do not project outside 
the machine, and the défendant does not use any new and addi- 
tional parts on the outside of his machine. To operate the levers, 
he connects them with the keys, a half stroke of which serves to 
throw out the carrier. He dispenses with a part employed by Felt. 
Upon a view of the case which requires the patent to be restricted 
to détails of construction, this is not an infringement. 

The bill will be dismissed. 



WESTINGHOUSE AIR BRAKE CO. et al. v. NEW YORK AIR BRAKE CO. 

(Circuit Court, S. D. New York. July 19, 1905.) 

No. 4,977. 

Patents-^Suit for Infkingement— Costs. 

Wbere the final decree in a suit for Infringement entered after an ac- 
countlng belore a master, awarded to complainant snbstantial damages 
and the costs and disbursements ou the accounting, but on appeàl the dam- 
ages were reduced to a nominal sum because tbe situation was such that 
the profits realized by défendant from tha sale of tlie Infringing devlce 
alone could not be computed, and the mandate allows the costs of ap- 
peàl, but Is silent as to the costs below, the trial court, in entering de- 
cree on the mandate, will not change its prior decree as to such costs. 

In Equity. In re final decree after mandate. 

Betts, Betts, Sheffield & Betts, for complainant. 
Richardson, Herrick & Neave, for défendant. 

PLATT, District Judge. The final decree provided for the pay- 
ment by the défendant of a substantial sum in damages, and also of 
the costs and disbursernents on accounting, which were taxed at 
$1,850.30. That decree was taken to the Circuit Court of Appeals 
upon writs of error entered by both parties, the plaintifï, asking that 
the 'amount of damages awarded should be increased, and the de- 
fendant asking that the damages should be reduced to nominal, and 
that the costs and disbursements on accounting should not be al- 
lowed. The défendant succeeded on the main contention, and the 
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mandate of the Circuit Court of Appeals orders the damages to be 
reduced to six cents, awards the défendant the costs on appeal, and 
stands mute on the matter of costs in the Circuit Court. 

We are not concerned with the question of what action would 
hâve been proper if the master on the accounting, or the court on 
the master's report, had found nominal damages only. Even in 
such a case Judge Phillips in Kansas City Hay Press Co. v. Devol 
(C. C.) 127 Fed. 363-370, divided the costs equally. In Kevstone 
Mfg. Co. V. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103, 
the Suprême Court recognizes the propriety of compelling the de- 
fendant to pay costs on the accounting, although the appellate 
court has reduced the damages from substantial to nominal. In 
the case at bar the défendant has undoubtedly benefited by the in- 
fringement, although the situation was such that the proiits re- 
sulting from the infringing device alone could not be computed. 
The Circuit Court of Appeals had this question before it on error 
and remained silent. It is perhaps fair to assume that this one ewe 
lamb of the plaintifif's was left alive intentionally. It was easy to 
apply the knife in set terms, if the court had wished to do so. It 
would not be a wise exercise of the chancellor's discrétion to destroy 
the last vestige of life in plaintiff's case, without mandate therefor, 
and then proceed to mulet the plaintiflf in the costs and disburse- 
ments of the accounting. It was a fair fight, and I can see no rea- 
son why the necessary costs should not follow the nominal judg- 
ment, reduced, of course, by the amount of taxable costs in the 
appellate court. 

Let a decree be entered in accordance with the mandate as thus 
interpreted. 



MeKIB V. ROSE, Town Treasurer, et al. 

(Circuit Court, D. Rhode 1 si and. August 18, 1905.) 

No. 2,729. 

JUDGMENT— CONCLtrSIVENESS— FACTS NECESSABY TO SUSTAIN JUDGMENT. 

An Island town was authorized by the Législature to approprlate and use 
not exceeding a stated sutn of money in the construction and opération of a 
steamboat, and to lilre sald money and issue its notes or bonds therefor. 
Subsequently plaintiff recovered a iudgment against the town for a 
portion of the cost of such boat and Its fittlngs. Held, that such judgment 
was conelusive that the contract sued on was wlthln the authorlty confer- 
red on the town, and valld, and that It was no défense to a pétition for 
a writ of mandamus to compel the lery of a tax to pay the judgment, 
under the gênerai statutes of the state provlding therefor, that the town 
had issued its notes to the full amount authorized by the spécial act, 
and had used the proceeds ; since, the power of the town to contract un- 
der the act being limîted to such amount, and plalntlfC's contract havlng 
been found to be within that limit, the town was bound to apply so much 
of such proceeds as was necessary to the payment of plaintiff's elalin, 
and cannot avold liability by a misuse or wrongful expenditure of the 
money. 
Mandamus— Peoceeding to Compel IjEvy of Tax— Paeties. 

In proceedings for a writ of mandamus to compel the levy of a tax 
by a town to pay a judgment ail of the officers whose action is necessary 
140 F.— 10 
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tothe levy of eucb tax may properly be jolned as défendants, although 
scHue of them may not bave refused to act. 

Pétition for Writ of Mandamus. , 

Carver & Blodgett, Charles F. Stearns, and Richard E. Lyman, 
for pétition er. 

Charles A. Wilson, C. E. Champlin, and Walter H. Barney, for 
respondents. 

BROWN, District Judge. This is a pétition for a writ of man- 
damus to the town treasiirer and other officers of the town of New 
Shoreham requiring them to take proper steps to call a town meet- 
ing for the ordering of a tax sufficient for the payment of a jndg- 
ment against the town treasurer, in accordance with Gen. Laws R. 
I. 1896, c. 36, § 13. The answer of Rose, town treasurer, allèges 
that the judgment was rendered for a portion of the cost of a steam- 
boat and its fittings, and refers to chapter 770, p. 71, Pub. Laws R. 
I. 1900-01, passed April 26, 1900, entitled "An act to authorize the 
town of New Shoreham to facilitate transportation to and from said 
town," and an act in amendment and addition thereto, chapter 893, p. 
295, Pub. Laws 1900-01, passed March 22, 1901, as the only légal 
authority for the incurring by the town of the obligation upon which 
the judgment is based. The answer allèges that the town is not 
authorized to levy a tax to pay said judgment, or to apply the 
amount coUected under any tax sp levied to the payment of the 
judgment. 

By chapter 770 the authority of the to^yn "to aid in the purchase 
of or to construct a steamboat" was Hmited by the following pro- 
vision: 

"And said town Is hereby authorized and empowered to appropriate and use 
for the purposes above mentioned a sum not exceeding fifty thousand dollars, 
and to bire said money for said purpose and to issue the notes or bonds of 
said town for said sum," etc. 

Chapter 893 contains the following provision : 

"And said town is hereby authorized and empowered to appropriate and use 
for the purposes above mentioned, and for operating said boats, a sum not ex- 
ceeding thlrty thousand dollars In addition to the sum of fifty thousand dol- 
lars authorized and appropriated by said town under section one of said act, 
and to hire said money for said purposes and to Issue the notes or bonds of 
said town for said sums." 

The answer avers that the respondent Rose, under the authority 
of said acts and of votes of town meetings and of the town council, 
has hired on the negotiable notes of the town of New Shoreham the 
full amount of $80,000, and avers that in making said appropriations 
and hiring said sums the town has exhausted its authority to raise 
money for the purposes set forth in chapters 770 and 893. The 
answer does not show what disposition has been made of the suras 
raised. It admits the refusai of the town treasurer to pay the judg- 
ment, and that he has not sufficient money of the town in his hands 
to pay the exécution. The respondent contends that the allégation 
that the town has already raised the full amount authorized con- 
clusively shows that the town has no power remaining to appro- 



m'kIE V, EOSE. 147 

priate a further sum. In my opinion, the answer of the town treas- 
urer is insufficient to show a lack of authority of the town to assess 
a tax for the payment of this judgment. Ordinarily, a jiidgment of 
this character is conclusive iipon the question of the validity of the 
claim, and the answer sets forth no facts from which it can be held 
that the judgment was not based upon a contract authorized by 
law. Chapters 770 and 893 conferred upon the town authority to 
contract to the amount of $80,000. The power to contract, though 
limited in amount, imposée! upon the contractor who furnished the 
steamboat no requirement that he should receive his payment from 
taxes imposed in a certain way. It was not agreed by him that he 
should receive his pay out of moneys raised by taxation. The town 
was to raise the money upon notes or bonds, and the money was to 
be used by the town for the purposes specifîed in the statute. 
Though the statutes impHedly conferred upon the town such power 
of taxation as was necessary to pay its noteholders or bondholders, 
the petitioner does not stand in the position of a noteholder or bond- 
holder. In contracting he was entitled to rely upon tlie légal duty 
of the town to hold the moneys raised upon its notes until they 
should be paid out for the purposes specifîed in the statute. The 
varions décisions cited to the efïect that bondholders or warrant 
holders who hâve contracted to receive their money out of taxes 
raised in a certain way cannot enlarge their rights by a judgment 
are not in point. It appears that the town had the statutory right 
to contract to the amount of $80,000, that it had no légal right to 
contract in excess of that amount. If the town has raised the fuîl 
amount authorized, and the contract upon which this judgment is 
based was a valid contract, then, if the town has not in its treasury 
the money to pay the contractor, it follows that the money has been 
lost, or paid out unlawfuUy for purposes not authorized. 

The respondent invokes a presumption that the moneywhich came 
into the hands of the town treasurer has been properly applied by 
him, and suggests that there is nothing to show that there hâve not 
been other just claims against the town of the same class as petition- 
er's which hâve as good a right to payment, or that the money raised 
has not been properly used to pay proper claims so as not to leave 
enough to meet the.petitioner's claim. If the judgment is a vaHd 
judgment, based upon a contract made while the town had author- 
ity to make it, as we must assume, such a state of facts is legally 
impossible. The right to contract was exhausted when $80,000 of 
légal liabilities were incurred for the purposes specified in the act. 
Ail contracts in excess of that amount were ultra vires. If this 
judgment was based upon a valid contract, it is impossible that 
there should hâve been other légal contracts in excess of the sum 
authorized to be raised. Section 13 of chapter 36, General Laws of 
Rhode Island, makes express provision for the ordering of a tax 
to pay judgments. Neither section 21 nor 93 imposes upon the 
town any limitation in respect to this debt, which, as a debt, is based 
upon spécial statutory authority found in chapters 770 and 893. 

The respondent cites Strvker v. Grand Countv, 77 Fed. 567, 23 
C. C. A. 286, and King v. Grand County, 77 Fed. 583, 23 C. C. A. 
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348, to show that sections 13 and 14 of chapter 36 are inapplicable. 
Those cases held, in effect, that the holder of warrants payable in 
a mode provided by law could not change the mode of payment, or 
escape a limitation of his right to payment by procuring judgment 
on his warrants, and do not seem to me in point. Hère the con- 
tractor has a right to payment out of the town treasury. 

Were it necessary for the petitioner to rely solely upon chapters 
770 and 893, it might well be argued that the power conferred upon 
the town to "appropriate and use" the sums for the purposes of the 
act was not exhausted until the town had in fact applied the money 
raised in the manner required by law. It is apparent from the ex- 
istence of a valid and unpaid obligation that the légal authority to 
use the sum raised for the purposes authorized has not been ex- 
hausted. In many cases it has been held that a législative act 
which deprives a creditor of the means of payment existing when 
the contract was made is invalid as impairing the constitutional 
obligation of the contract. Mobile v. Watson, 116 U. S. 289, 6 Sup. 
Ct. 398, 29 L. Ed. 620. The power and duty of the town to apply 
the moneys raised to the purposes of the act entered into the con- 
tract with the creditor. It was an obligation of the town author- 
ized by law, and which bound it to the créditer, so that neither the 
act of the Législature nor of the town officers could impair the 
obligation. Scotland County Court v. Hill, 140 U. S. 41, 11 Sup. Ct. 
697, 35 L. Ed. 351. The obligation still exists. The answer is, 
in efïect, that the money has been raised and is gone. Where we 
are not told. It appears nevertheless that such part of it as be- 
longed to this creditor has not been received by him. Can it be 
said that the creditor, through the fault or misfortune of the town 
or its officers, is deprived of ail remedy except an appeal to the 
Législature? Assume that the creditor did agrée to receive his 
pay from money raised upon notes, can the town defeat his right 
by using this money for other purposes? In Rails County Court 
V. U. S., 105 U. S. 733, 36 L. Ed. 1220, it was said : 

"The fact that money has once been raised by taxation to meet the pay- 
ment, which has been lost, is no défense to this suit. The cJaim of the bond- 
holders continues until payment is actually made to them. If the funds are 
lost after collection, and before they are paid over, the loss falls on the county, 
and not the credltors." 

See, also, East St. Louis v. Amy, 120 U. S. 604, 7 Sup. Ct. 739, 30 
L. Ed. 798. 

It was doubtless the intention of the Législature, in limiting the 
amount that could be expended, to afford some protection to the 
taxpayers of the town. In holding the town liable for the payment 
of this judgment, and in deciding that a tax may be levied under 
the provisions of chapter 36, § 13, we do not hold that more than the 
sum of $80,000 can lawfully be used by the town for the purposes of 
the act, but merely that the judgment creditor may resort to section 
13 to compel the payment to him of such portion of the sum of $80,- 
000 as should hâve been reserved by the town to pay its debt to this 
petitioner. The taxpayers cannot be protected by annuUing the 
légal rights of the judgment creditor. They must seek protection 
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through proceedings for the recovery of sums expended without 
légal authority. 

The propriety of joining as respondents town officers who hâve 
not refused the performance of any duty is questioned. This point 
seems to hâve been decided by the Circuit Court of Appeals of the 
P'ifth Circuit in Marion County et al. v. Coler et al., 75 Fed. 353, 21 
C. C. A. 393 ; 

"If the plaintifCs were entitled to a manflamus to eompel the levy and col- 
lection of taxes, they were certainly entitled to one which would set ail the 
machlnery necessary for the levy, assessment, and collection of taxes in mo- 
tion." 

See, also, Labette County Commission v. Moulton, 113 U. S. 217, 
5 Sup. Ct. 108, 28 L. Ed. 698. 
A peremptory writ may issue. 



FOURCHT V. ELLIS. 
(Circuit Court, D. Vermout. August 23, 1905.) 

1. Eqtjitt Jubisdiction— Agbeement foe Sale of Intebest in Business— 

Enforcement of Rights Dnder. 

Equity has jurisdiction of a suit to enforce rights of the complainant 
who paid sums of money to défendant for use in his business under an 
alleged agreement that complainant was to bave an interest in such busi- 
ness and its profits, which agreement was never definitely completed. 

2. CONTEACTS— UNSIGNED WBITING. 

A draft of a contract, prepared and assented to by the parties as it was 
made, but never signed as contemplated, is not valid as a paroi contract, 
slnce it was not intended to be operative until signed. 

[Ed. Note. — For cases in point, see vol. 11, Cent Dig. Contracts, § 171.] 

3. Same— -Agbeement foe Sale of Intebest in Business— Construction. 

Complainant advanced money to défendant for use in bis business, un- 
der an agreement that it should apply toward the purchase of an inter- 
est in defendant's property and business, to be carried out by the organ- 
ization of a corporation and the issuance of stock to complainant, subject 
to certain contingencies, in which case the money was to be repaid. The 
property was never conveyed to the corporation, which was subsequently 
abandoned. Held, that the agreement did not operate to transfer an inter- 
est In the property, nor was it sufficlent to create a partnership; but 
that, under the contingent provlso, complainant was entitled to recover the 
money, with interest. 

In Equity. 

Robert J. Mahon, for plaintiff. 

Frank Plumley, William E. Church, and Roger Sherman, for de- 
fendant. 

WHEELER, District Judge. The plaintiff is skilled in the con- 
tracting for large granité buildings ; and the défendant had granité 
works at Northfield, and quarries at Bethel, Vt., with small capital 
for the business. The plaintiff became interested in the quality of 
the granité, and they agreed that he should become interested in 
the business to the extent of about one-fifth, for which he was to 
pay $5,000. A corporation was organized with a capital stock of 
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$500,000, representing the defendant's property in the works and 
quarries; and certificates of stock were issued to the défendant, of 
which one, of 900 shares, of $100 each, was assigned in blank and 
delivered to the plaintiflf, and they executed this contract: 

"Agreement inade September 23d, 1902, between Richard Fourchy, of New 
York City, and Edwin B. Ellis, of Northfield, Vermont, by whicli said Ellis. 
agrées to and does sell to said Fourcby nine hundred shares of the capital 
stock of the United Granité Construction Company, fully paid, for the sum of 
flve thousand dollars, which said Fourchy agrées to pay to said Ellis upon the 
sale of flve hundred shares of the treasury stock hereinafter referred to. 

"If flve hundred shares of the so-called treasury stock of said Company (to 
wit, stock sold for the increase of working cash capital of said company) is 
not sold withiû twelve months from date, or if it shall be determined by the 
board of directors not to sell said treasury stock then this agreement shall 
be canceled, and said Foiu-chy shall not be required to pay said sum as afore- 
said; and if he shall bave paid any money on account of said sum it shall 
be returned to said Porachy at the expiration of said twelve months, or when 
the board of directors shall décide not to sell said treasury stock, and said 
Fourchy shall hâve a lien on said stock for such return of saiii moneys. 

"Until said B'ourchy bas fully paid for said stock as aforesald the said 
Ellis shall hâve a lien for the purchase money on ail of said stock so sold to 
said Fourchy, and may deliver said stock In escrow for the purpose hereof, 
if he so desires. The said Fourchy agrées not to sell the said stock so pur- 
chased, unless with the written consent of said Ellis; and said Ellis agrées- 
to always retain one thousand shares (excluding so-called treasury stock), 
and not part with said block or any part of it unless wlth the written consent 
of said Fourchy. 

"This agreement shall bind the heirs, légal représentatives, and assigns of 
the parties hereto. 

"[Signed] Edwin B. Ellis. 

"Richard Fourchy.'- 

The business was continued by the défendant, and the plaintiff 
furnished him with $2,000 on October llth, and $1,300 on October 
18th, with which to meet his pay rolls, for which he took the de- 
fendant's notes as évidence of the money, but which was under- 
stood to be reckoned in adjustment of the payment of the plaintifï's 
share in the business, when that should be reached. The défend- 
ant did not convey his works or quarries to the corporation, no 
treasury stock was sold, and the corporation failed. 

The plaintiff continued to aid the défendant in the business by 
assisting about estimâtes for obtaining contracts, and on May 12, 
1903, thev adjusted what was due to the plaintiff from the business 
to that time at $700, leaving the plaintiff's $3,300 evidenced by the 
notes in the business as before. A new corporation was formed by 
the name of E. B. Ellis Granité Company, of which the works and 
quarries of the défendant constituted the capital stock of $400,000, 
in shares of $100 each, one half of which, less one share, was owned 
by the défendant, and the other half, less another share, was held 
by another party, under an agreement that neither should sell with- 
out the other's consent. 

The plaintiff met the défendant, at his instance, on April 4, 1904,. 
in New York, and they conferred about the plaintiff's interest in 
the business and property, and went to an attorney, and had hirrt 
take memoranda for a contract in respect to it, which he put in form. 
and presented to them that evening for completion, and which they 
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went; over and made suggestions aboùt, TespeCtively, and assented 
to, till it read thus : 

"Agreement made this 4th day of April, 1904, between Richard Foùrchy, 
o( New York Oity, and Edwln B. Ellis, of Northfleld. Vermont, vvitnesseth: 

"First. That sald Ellis hereby agrées to sell and deliver to said Fourchy 
five hundred full-paid shares of the capital stock of the E. B. Bllis Granité 
Co., of Vermont (the whole capital stock being 4,000 shares and there being 
uo preferred stock and no bonds issued or authorized), for which said 500 
shares said Fourchy pays three thousand dollars to said Ellis wtio hereby ac- 
Jinowledges the receipt thereof. 

"Second. That said B''ourehy hereby agrées to make the following additional 
payments to said Ellis on the following conditions: (a) When said stock sold 
said Fourchy bas, in the first fiscal year of said corporation, earned, and said 
Fourchy bas received as dividends thereon $6,000, then said Fourchy shall pay 
ail excess of the dividends earned by his said stoclc over said $6,000 to said 
Ellis immedlately upon the reeelpt of said excess. (b) When said stock sold 
to said Fourchy bas earned, and he bas received as dividends on it, the fore- 
going sum of $6,000, and in the second fiscal year said stock bas earned, and 
said Fourchy has received In dividends on it for said second fiscal year, the 
sum of three thousand dollars, then said Fourchy shall pay to said Ellis im- 
Tnediately upon the receipt thereof ail excess over sald $3,000. (c) Upon the 
ending of every eucceeding fiscal year said Fourchy shal pay to said Ellis 
ail excess in each succeeding year over three thousand earned by hls (Fourcby's) 
said block of stock and paid to him as dividends thereon; but, when such 
conditional payments and said payment of three thousand dollars shall make 
a total of twenty-five thoasand dollars ($25,000), then ail further payments 
to said Ellis shall cease. (d) To provide for the contingency that said corpora- 
tion shall not earn, déclare, and pay the dividends in the periods hereinbefore 
set forthj it is agreed by the parties hereto that said conditional payments out 
of said excess of dividends to be paid on said stock shall be paid in the man- 
ner following and subject to thèse conditions: ïhat no conditional payment 
shall be made until at least $9,000 shall be flrst received in dividends by said 
Fourchy, except that this clause shall not control the clauses designated (a) 
and (b) herein; that after said $9,000 shall bave been paid on said Fourchy 
stock, the conditional payments of excess over said $9,000 shall begin and 
shall foUow in the plan analogous to the clauses herein (a) and (b). This 
Illustration Is intended to convey the meaning of the parties hereto: If the 
corporation does not pay dividends on this Fourchy stock exceeding $9,000 
In three years, and then later pays sufficient dividends to $9,000, and the 
excess thereover will pay said EIlIs ail his conditional payments, he shall be 
entitled to such excess sufficient to make said total of $25,000 as stated in 
clause (c) herein. 

"Third. The said Ellis hereby agrées to endeavor to deliver to said Fourchy 
wlthin thirty days a contract by said corporation employing said Fourchy 
as gênerai superintendent of construction on ail contracts said corporation has 
or may bave on the new Union Railway Station in Washington, D. C. The 
said contract to run until the completion of ail said corporation's contracts 
on said buildings and the annual salary to said Fourchy to be $4,000, pay- 
able in monthly installments at the end of each month; sald Ellis to pay the 
additional sum of three hundred dollars on said Fourcby's departure for Wash- 
ington. And said Bllis hereby guaranties the performance and completion 
of said contract of employment (if made) on the part of said corporation. 

"In wltness wbereof, vve bave hereunto set our hands and seals, this 4tb dav 
of Aprll, 1904." 

The défendant gave the plaintiff and the attorney to understand 
that he agreed to the arrangement se far, but hesitated about signing 
it, and suggested that some arrangement be made -whereby he cpuld 
vote the stock to be conveyed to the plaintifif; and this addition was 
drawn by the attorney: 

"Said Fourchy agrées that he will not sell or dispose of any of his said 
block oî stock without first allowing said Ellis to exercise his option to first 
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buyi hepftbj' .flven, to buy said stocjj or any part of It at any bona fldeprîcfr 
offered sald Fourchy, but not less than $25,000.00. Thls £(greement wlU binil 
the helrs, asçlgns, représentatives, and successors of said Fourchy. Said 
Fourchy heréby gives thé voting right on ail bis stock to said Ellis for the 
term of jQve years frOm date, and will, on demand, exécute ail instruments and 
deposits to carry out said right conformable to the laws of Vermont" 

Then question arosewhether this would be lawful in Vermont, 
and the défendant took the papers and said he would go home ta 
A-^ermont, ascertain about that, and return with them in a few days 
for exécution. He did not return with the papers, finally refused 
to exécute them, and this bill is brought to enforce the plaintiff's 
rights, as against the défendant, arising from thèse transactions. 
The answer contains a demurrer, which is insisted upon in argu- 
ment ; but the bill seems to set forth équitable rights which entitle 
the plaintifif to relief, if he maintâins them by proof. He claims 
that he was to hâve a fifth interest in the property, and profits from 
the tiine he put his money in ; and he testifies that the défendant 
said, When he was declining to convey the property to the United 
Granité Construction Company, that the plaintifï's "share in the 
business would continue on the basis of one-fifth interest in the 
properties and the business," until a new company should be organ- 
ized, or that interest delivered in stock. Such oral agreement 
would not convey any title or interest in the property because of 
the statute of frauds, and there was no such as^umption of losses 
with profits as to constitute a partnership, or give the plaintifï any 
rights as a partner. His rights appear tohave rested upon the 
provision of the writtèn agreement of September 23, 1902, that, 
"if he shall hâve paid any money on account of said sum, it shall be 
paid to said Fourchy at the expiration, of said twelve months," or 
when the directors should décide not to sell the treasury stock. 
Whether the $700 paid May 12, 1903, wa,s for a shâre of profits or 
for services, it would not, of itself, constitute a partnership or joint 
interest, but be only évidence that would not be conclusive of either ; 
and the settlement and payment would end the claim of profits to 
that time either way. 

The draft of agreement of April 4, 1904, is relied upon as a com- 
pleted paroi contract so far as it was concurred in, and at first màde 
ready for signature. It was not, however, agreed to as such a con- 
tract, to be operative then, but only as a préparation of a contract, 
to be in force when executed, and that was never donc. The de- 
fendant declined signing it then for reasons satisfactory to himself, 
and that left it open. He intimâtes in his testimony that he feared 
being imposed upon about it, but nothing of that kind is shown. 
He appears to hâve been capable of taking care of himself, to hâve 
been treated fairly, and to hâve acted as he chose. The contract 
seems to fail for want of consummation. If it could be found to be 
established by paroi évidence in connection with the writing, it 
would probably fail as a sale of the stock of the new corporation in 
view of the statute of frauds. The $3,000, which would be a part 
or ail of the purchase price, was already in the defendant's hands as 
a part of the $3,300 which he had held ail the while; but it was not 
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then agreed to be applied in payment, nor altered in relations on 
account of the proposed new arrangement. Its situation was un- 
•changed, and it does not appear to hâve become a payment on any 
new contract. 

The $3,300 remains in the defendant's hands, evidenced by the 
notes, and probably an action at law after demand and refusai would 
lie to recover it. But no demand has been made, and according to 
ail the évidence it was in the defendant's hands to be reckoned in 
connection with the acquisition by the plaintifï of some share in 
property and business, which, having failed, leaves it there 
to be accounted for in closing the transaction, and this, apparently, 
may well be done in equity; otherwise, the jurisdiction to decree 
it might fail. It has had its earnings or interest to May 12, 1903, and 
under the circumstances would seem to carry interest as an accre- 
tion since. 

Decree for plaintifï for $3,300, with interest from May 13, 1903, 
and costs. 



AffCHISON, T. & S. F. RY. CO. v. GEE et al. 

(Circuit Court, S. D. lowa, E. X). October 27, 190.5.) 

Injunction— Violation— Proceedings for Contempt. 

Défendants held guilty of contempt of court in willfully and persist- 
ently violating an injunctlon restraining them from intimidating or in- 
terfering with employés of eomplainant 

For former opinjon, see 139 Fed. 583. 

McPHERSON, District Judge. In May, 1904, there was what 
is called a "lockout" at the shops of the railway company at Ft. 
Madison, lowa. This "lockout" was ordered because the employés 
were just about to enter upon a strike, and the company ordered 
the machinists discharged, or what is commonly called a "lockout," 
before the men could strike. Ail sensible and fair-minded people 
in this country agrée that employés of any corporation can strike 
singly, collectively, or as a union, at any time, whether they hâve 
good reason for doing so or not. There is no law to prevent this, 
and no court would dare to interfère with their privilège of strik- 
ing. And it is equally true that ail sensible people agrée that the 
company can discharge their men with or without reason at any 
time the company so elects, and no court dares to attempt to pre- 
vent that. Of course, if the men were employed for a specified time, 
but discharged before the expiration thereof, the men would hâve 
a cause of action for damages against the company, and under the 
same circumstances the company would hâve a cause of action 
against the strikers ; but this would be an action at law for the re- 
covery of damages only, and for which there could be no writ of 
injunction. I repeat what I hâve so often said in this case, as well 
as in other cases, that laboring men hâve a perfect right to organ- 
ize themselves into unions, and hâve their ofKces, and meet in 
secret, and attempt thereby to better their conditions by shorten- 
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ing theiî! ihouisii or increasing their wages, or in bringing about any 
other status for their own betterment. But, when men are eut 
by reason of* a "lockout" or by reason of a strike, the places once 
occupied by them are no longer their places. The company, then, 
has the right ,tb employ whomsoever it pleases, uponsuch terms 
as it may agrée upon with the new men, and it has a perfect right 
to employ men who do not belong to the union, as well as to em- 
ploy men who do belong to the union. This country recognizes 
no légal différence between men who belong to organizations, or 
lodges, or churches, and men who belong to neither. This is a 
free country, and must be kept so, and every man, whether he 
belongs to any organization, church, or lodge, or does not, has the 
right to work' for whomsoever he pleases, upon such terms as may 
be agreed upon, and such men must be and will be protected. And 
the railway company has the right to be protected in its property 
and in its rights to employ whomsoever it pleases, and hâve its 
new employés work in peace and quiet and by orderly methods. 
And neither the company nor its new employés must be terrorized 
or intimidated, to say nothing of being assaulted or wronged, 
either in person or in property. As self-evident to ail honest men 
and men of sensé as the foregoing is, I deem it worthy of, répétition, 
with the désire to emphasize it, so that ail men who hâve any con- 
cern about this case, or who take interest therein, to récognize that 
which ail pèpple either do or must récognize. And it is very 
gratifying to me that ail I hâve said is fully indorsed by Mr. Craig 
and Mr. Webber, counsel for défendants. 

When this "lockout" occured in May, 1904, violence followed. 
The company was subjected to wrongs by having their property in- 
terfered with and injured. Engines and trains were delayed and 
interfered with, and other abuses heaped upon the company and its 
men. -Soon thereafter a bill in equity was filed in this court, and 
a restr^inîng order was issued, commanding thèse défendants and ail 
other former employés to absolutely dèsist from interférence, wheth- 
er by asè'ault, physical violence or intimidation, or abusive language, 
such as woiild put new employés in mental fear. In the early part 
of this yéàr informations were filed against the four défendants for 
the violation of that restraining order. It is a remarkable fact to 
me, an , astounding fact, that there never has been the slightest 
effort made by any one of thèse parties covered by the restraining 
order to modify or vacate it. Without doubt their counsel hâve 
advised them that the restraining order is légal and was properly 
issued. Their failure to take such action is a concession that the 
order was right. There has never been an intimation made to 
this court' that the restraining order ought not to hâve been issued, 
but thé purpose seems to hâve been by some of the parties to take 
the law into their own hands, evidently with the contempt of the 
court, bélievingthat the order ought not be modified or vacated, 
but that they would do as they pleased. The resuit was that in 
April of this year a fuU hearing was had as to whether thèse four 
défendants tvere guilty of contempt. Each side was represented by 
counsel. Two défenses were urged. One of them was that they 
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were not guilty in fact of violating the orders of this court. The 
otlier one was that the judge of this court had said upon a prior 
occasion to a committee of two men representing the strikers that 
it was not unlawful to engage in what is commonly called "picket- 
ing." I said from the bench, in as strong language as I could use, 
that I had never said that; that I could not hâve said it. After 
hearing the case I reduced my views to writing, and took the pains 
to say therein that I had not uttered such sentiments. If it had 
been tn e, it would not be a défense. But, of course, it would hâve 
been in mitigation to such extent that the parties who really be- 
lieved that the court entertained such views ought not to be fined 
more than a nominal sum. 

During ail that hearing I partially believed, but only in part, that 
the committee of two men had conveyed such information to the 
accused. But I thought I would give the défendants the benefit 
of the doubt on the subject. Hence it was I directed the clerk of 
this court to send a copy of my written opinion (139 Fed. 582) to 
each of the défendants, and it is admitted by ail of them that in July 
last they received a copy thereof from the clerk of this court. I 
purposely delayed entering judgment, because I thought they were 
entitled to considération, and that they should be given an op- 
portunity of making known to the court whether the plea of mitiga- 
tion was in good faith or whether it was a sham and subterfuge. 
I am now satisfied beyond question that as to three of thèse de- 
fendants such pretended défense was a sham and subterfuge, and 
was not honestly made by the défendants. I do not in the slighest 
degree believe but that their counsel acted in the utmost good faith, 
but they hâve been deceived by at least three of thèse défendants. 
I use this language, strong as it may seem, because the conduct 
of three of thèse défendants, since receiving my views in open 
court and since receiving a copy of my written opinion, has been 
the same. They hâve pursued the same course they pursued be- 
fore, namely, one of intimidation, ugly language, ugly conduct, 
towards the company and towards the new employés. It is true 
they substituted for the word "scab" another word, intending to 
be understood as meaning the same, and which is understood by 
ail as meaning the same as "scab." A man is not a scab who en- 
gages in honest employment, seeking to live an upright life and 
earn a livelihood for his family, school his children, and conduct 
himself as a décent citizen ; and such use of such epithets beconies 
tiresome to ail décent people. I narrate thèse facts to show that 
three of thèse défendants, at least, hâve been contemptuous in 
the very extrême ever since the restraining order was issued more 
than a year ago ; and it is unnecessary for them to say that they 
hâve no contempt for this court. I do not suppose that they do 
hâve for this court, nor for any ofhcer thereof, a contempt; but it 
is a subterfuge to urge such a défense as that. It is a contempt 
for the law represented by the orders of this court, witli which the 
parties are accused, and with which they hâve been convicted. 
Meeting daily, posting themselves on picket lines where the new 
employés must pass and repass, and most of the new men, at least, 
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behaving themselves, seeking to avoid trouble, threatening them- 
selves to quit work unless they can be protected. And the suprême 
question before the court is, shall such men be protected ? And, un- 
less they are, proceedings in court are a farce. And if judicial pro- 
ceedings are to be sneered at, courts ought not be tolerated, because 
whenever courts fail to do their duty or hâve their proceedings 
respected they become farcical. 

Thèse proceedings are not agpeeable to me. I would avoid them 
if I could. It is practically converting this court into a police court. 
But no other remedy seems to be attainable. And it is too late 
for any man, judge, lawyer, or layman, to say that there can be 
any debate about the propriety or legality of thèse proceedings. 
They are recognized by ail the courts, fédéral and state, and I do 
not dare, as a judge of this court, acting under my oath and guided 
by my conscience, to seek to avoid thèse proceedings because they 
are not agreeable. They are distasteful, because I know in advance 
how thèse décisions will be regarded by the ignorant and the 
vicions, and how the court will be misrepresented. But that is 
no reason why I should be recréant to my duty, or why I should 
not act as in my judgment I ought to act. It would be infinitely 
more of a pleasure to me to send thèse men back to their families than 
it is to send them to jail. But it must be kept inmindthatmen must 
be sent to jail, even though they thereby bring punishment upon 
innocent mcmbers of their families and friends. If this is any 
excuse, but few guilty men can be convicted. It is no reason why 
I should not act. At the hearing last spring the term "picketing" 
was used by ail the witnesses and by the accused hundreds and 
hundreds of times. Now it is not called "picketing," but the same 
acts of intimidation and opprobrious epithets are called "reporting" ; 
the prêteuse being that their acts could be justified by changing 
the name. It is idle to say, and even silly to conclude, that any 
court can thus be persuaded. It is of no concern to the court, 
nor to any person, for what paper or bulletin any person reports. 
Whether the défendants, to obtain their allowances, must do pick- 
eting, I do not know. But it is none the less violence, none the 
less intimidation, none the less lawlessness, tô çall their acts by 
some other name. 

I was in hopes that at this hearing, which occupied nearly a 
full day, largely by hearing testimony, it would appear that my 
admonition in my opinion had been heeded, and I am glad to say 
that in my judgment Mr. Randall bas heeded, in the main at les'^t. 
There is no showing hère, since my opinion was made kno\,n, 
that he bas been engaged in any violation of the restraining order, 
and it is with much satisfaction that I announce that I will only 
subject him to a nominal punishment of a fine of $25, while I am 
compelled to administer something like a substantial punishment 
on the other three. Their cases are différent in enormity as to 
the offense, and the judgment will be that the défendant L,. C. Neyer 
be committed to jail for four months, and the défendant Gus Huit 
be committed to jail for three months, and the défendant William 



ELKINS V. HOWELL. 157 

Morley be committed to jail for three months. Thèse parties and 
ail others must understand, and they will understand, either by 
information from this court or from other sources, that this govern- 
ment of ours is one of law, that peaceable men shall be protected, 
and that lawless men must pay a penalty. It is for others to say 
whether or not they will take warning, or whether they will arrogate 
to themselves the pretended right of so conducting themselves as to 
take, not the law, but contempt for the law, into their own hands. 
I hâve reduced thèse, views to writing and filed them with the 
clerk to the end that ail who hâve any concern in knowing what 
my views are may read, and neither misunderstand, nor miscon- 
strue, nor falsely state, what I hâve said about this case. 



ELKINS V. HOWELL et al. 
(Circuit Court, N. D. West Virginia. August 22, 1905.) 

1. Removal of Causes— Sepabable Conteoverst— Allégations of Bili,. 

The question whether thore Is a separable controversy In a suit In eq- 
ulty, wlthin the meanlng of the removal statute (Act Mareh 3, 1887, c. 
373, 24 Stat 552, § 2, as corrected by Act Aug. 13, 1888, c. 8G6, 25 Stat. 
433 [U. S. Comp. St. 1901, p. 509]), Is to be determlned from the alléga- 
tions of the Mil alone, which, for the purpose of a motion to remand, 
are taken as confessed, and independent of any allégations in the pétition 
for removal or of answers flled after removal. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of Causes, 
§ 115. 

Separable controversy, ground for removal of cause to fédéral court, 
see notes to Robblns v. Ellenbogen, 18 G. C. A. 86; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.J 

2. Same— Surr foe Specific Performance. 

In a suit by a purchaser to enforce spécifie performance of a contract 
for the sale of lands, against the vendor and grantees to whom he con- 
veyed the land subséquent to the contract with complainant, but before 
it was recorded, there Is a separate controversy with such grantees, in- 
volvlng their right to hold the land as against the complainant, which 
gives them the right to remove the cause, where they are nonresidents and 
the requisite amount is involved. 

On Motion to Remand to State Court. 

C. W. Dailey, for plaintiff. 

Talbott & Hoover, for défendants Moore, Keppel & Cobb. 

W. T. George, for défendant Howell. 

DAYTON, District Judge. Davis Elkins filed his bill in equity 
in the circuit court of Randolph county, W. Va., against J. E. How- 
ell and W. H. Cobb, résidents of the state, and John B. Moore and 
Henry Keppel, résidents of the state of Pennsylvania, in which he 
allèges that Howell on May 11, 1901, by executory contract, sold 
to him a certain tract of land and ail the coal underlying four other 
tracts, situate in said county, at a stipulated price per acre; that on 
November 23, 1902, by executory contract, Howell undertook to 
sell to défendant Cobb certain lands in said county which embraced 
the land and coal sold to him (Elkins) ; that Cobb's contract with 
Howell was admitted to record in said county on November 24, 



158 140 FEDERAL REPORTER. 

1903, while his (Elkins') contract was admitted to record December 
1, 1903; that by deed oî December 36, 1903, Howell actually con- 
veyed the lands embraced in his contract with Cobb, and which 
included the ti-act in fee and the four tracts of coal in controversy, 
to the two nonresident défendants, Moore and Keppel, which deed 
has been duly recordéd; that on February 6, 1903, by deed, Cobb 
conveyed to Moore and Keppel ail his "right, title, and inter- 
est" in and to the land conveyed to them by Howell by the deed 
aforesaid. The contracts between Howell .and Elkins and Howell 
and Cobb, and the deeds of Howell to Moore and Keppel and Cobb 
to Moore and Keppel are ail exhibited with and made parts of the 
bill. Full and spécifie charges are made in this bill of knowledge, 
prior to purchase, on the part of Cobb, Moore, and Keppel, of plain- 
tifï's prior contract, and it is charged that Cobb represented Moore 
and Keppel. The prayer of the bill is, first, that the land and coal 
sold by Howejil to plaintiff, Elkins, be ascertained, and that Moore 
and Keppel be required to convey the same to him; or, second, if 
this cannot be done, that Howell's contract with Cobb, his deed to 
Moore and Keppel, and Cobb's deed to Moore and Keppel, be set 
aside, and Howell be compelled to convey him said land and coal ; 
or, third, if this cannot be done, that he recover from Howell his 
damageô arising from his breach of contract, that the amount there- 
Df be required to be paid by Moore and Keppel, and, upon their 
failing to pay, the amount thereof be charged against said land in 
their hands. Upon pétition filed at rules, before confession, by the 
nonresidents, Moore and Keppel, the cause was removed to this 
court, where it now cornes up upon a motion made by plaintiff, 
Elkins, to remand. 

Since the case came hère answers hâve been filed by Howell, 
admitting his contract with Elkins, but alleging its mutual rescission 
by them; by Cobb, denying ail knowledge on his part of the ex- 
istence of Elkins' contract, prior to his contract to purchase, which 
he allèges was taken by him for and on behalf of Moore and Keppel, 
as their agent, and that the down payment was made by him wholly 
with their funds; and by Moore and Keppel, setting up that Cobb 
was their agent, bought the lands for them as such, and denying 
on his and their part any notice or knowledge of Elkins' prior un- 
recorded contract. 

The décision of this motion turns upon the common, but none the 
less perplexing, question of what constitutes a "separable" contro- 
versy, under the third clause of section 3 of Act Cong. March 3, 
1887, c. 373, 24 Stat. 553, as corrected by Act Aug. 13, 1888, c. 866, 
35 Stat. 433 [U. S. Comp. St. 1901, p. 509], governing the removal 
of causes from state to fédéral courts. Such controversy by the 
provisions of the act must be one "wholly between citizens of différ- 
ent States," and must be such as "can be fully determined as between 
them," in which case removal may be had at the instance of "one 
or more ofthe défendants actually interested." It seems clear that 
the question is to be determined independent of any allégation con- 
tained in the pétition for removal, and also of answers filed in the 
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cause since removal. In short, the allégations of the bill, under the 
circumstances of this case, are to be taken substantially as con- 
fessed for the purposes of this motion. Little v. Giles, 118 U. S. 
596-600, 7 Sup. Ct. 32, 30 L. Ed. 269; Torrencev. Shedd, 144 U. S. 
537, 12 Sup. Ct. 726, 36 L. Ed. 528 ; Wilson v. Oswego Tp., 151 
U. S. 56, 14 Sup. Ct. 259, 38 L. Ed. 70; Graves v. Corbin, 132 U. 
S. 585, 10 Sup. Ct. 196, 33 L. Ed. 462; L. & N. R. Co. v. Wangelin, 
132 U. S. 599, 10 Sup. Ct. 203, 33 E. Ed. 473 ; Crump v. Thurber, 115 
U. S. 56, 5 Sup. Ct. 1154, 29 L. Ed. 328. 

What is the primary purpose of this bill? Ail will agrée to the 
answer — to secure on behalf of Elkins the spécifie performance of 
his contract with Howell. If spécifie performance in the proper 
sénse is to be decreed, what would it require to specifically perform? 
The answer is clear— the conveyance to Elkins of the légal title to 
the tract of land and four tracts of coal. In whom is such légal 
title, and from whom, therefore, would its conveyance hâve to 
come? From Moore and Keppel. What right could plaintiff en- 
force against Howell or Cobb, in case he could be decreed a convey- 
ance of the iegal title to the land and coal? Certainly none. The re- 
lief sought for against them is purely conditional. He will bave 
no controversy whatever with either, if he shows himself entitled 
to the primary relief against the nonresidents, Moore and Keppel. 
He prays relief in three alternative f orms : First, to compel con- 
veyance from Moore and Keppel; second, if not entitled to this 
(which may be the case by reason of his failure to record his con- 
tract, and of Moore and Keppel's being, through Cobb, their agent — 
and he charges that Cobb did represent them — innocent purchasers 
without notice), then he prays that their deed and Cobb's contract 
with Howell and his deed to them may be set aside, and Howell 
may be required to convey. This is praying in a circle, and sub- 
stantially for the same thing as in the first prayer. There would 
be no necessity for setting aside thèse instruments, and courts of 
equity do not set aside deeds, ordinarily, except for fraud or failure 
of considération. If plaintifif were entitled to spécifie conveyance, 
it would be gross error to set aside Moore and Keppel's deed and 
make Howell convey; for such action might destroy their right to 
recover from Howell for the broken covenant of warranty in such 
deed to them. The only thing the court could do, as we view it, 
would be, in case plaintiff was entitled to the land, to require Moore 
and Keppel to convey, and Elkins to pay the purchase money due 
from him under his contract with Howell to them as the assignées 
by deed of Howell. In the third alternative, he prays, if it shall 
turn out that he is not entitled to either of the first two measures 
of relief, that then he may hâve his damages against Howell for his 
breach of contract ascertained and charged against the lands in the 
hands of Moore and Keppel. 

It is impossible for me to conceive how, under any circumstances, 
the plaintif! could be denied a conveyance of the property from 
Moore and Keppel, and yet be granted a charge upon it in their 
hands for his unliquidated claim for damages against Howell. It 
is clear that, in case the défendants Moore and Keppel show them- 
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selves to be, through Cobb as their agent, innocent purchasers 
without notice, whereby they will hold the land and coal, and 
Elkins will be denied spécifie performance of his contract, Elkins 
may hâve, very properly, an action sounding in damages against 
Howell for its breach; but such controversy ordinarily must be 
prosecuted at law, and not in equity, and in such controversy Moore 
and Keppel could hâve no interest whatever, so far as appears from 
the allégations of this bill. It seems to me clear that there is a 
"separable controversy" between plaintifif, Elkins, and the non- 
resident défendants, Moore and Keppel, one that is "whoUy be- 
tween" them as "citizens of différent states," and one that "can be 
fully determined as between them," to wit, whether or not Moore 
and Keppel, under their deed, can hold the land and coal in con- 
troversy, or whether they must surrender and convey the same to 
Elkins. 
The motion to remand is therefore overruled 



PARKS V. UNITED STATES BANKERS' CORPORATION. 
(Circuit Court, S. D. New York. July 10, 1905.) 

OOBPOEATIONS— FOBBIGN COBPOBATIONS— ReCBIVERS— GEOTJNDS fOS APPOINT- 
UENT. 

A court will not appoint a recelver for a corporation of another state in 
a suit by stockholders, where It does not appear that It is insolvent or even 
Indebted, and no proceedings for dissolution hâve been Drought in the 
State of its domicile. 

In Equity. The bill prays dissolution of défendant corporation, 
and distribution of its property among those entitled thereto. The 
présent application is for the appointment of some suitable person 
as temporary receiver. 

C. Andrade, Jr., for the motion. 
Reuben Leslie Maynard, opposed. 

LACOMBE, Circuit Judge. This is a controversy between 
stockholders of a Maine corporation. The owners of 2,982 shares 
unité in prayer for appointment of receiver, the owners of 3,360 
shares oppose the application. " No creditor appears. On the con- 
trary, there seem to be no creditors, while the assets are concededly 
about $20,000. There bas been no judgment entered, nor exécu- 
tion returned unsatisfied, no receivers appointed in the home state, 
nothing to indicate insolvency, or the necessity of protecting the 
assets for the benefit of creditors. There is no reason why the par- 
ties should not take their controversy to the state of Maine, which 
created the corporation, and which alone bas power to dissolve it. 
When receivers are there appointed, this court will appoint ancil- 
lary receivers to conserve any property which may be hère; but as 
the case now stands, there is no reason certainly why this court 
should appoint a temporary receiver, nor interfère with the manage- 
ment of the internai affairs of this foreign corporation. 

Motion denied. 
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BRYCE BROS. CO. v. SENECA GLASS CO. 
(Circuit Court, N. D. West Virginia. August 22, 1905.) 

1. Patents— Peiob Public Use— Mantjfactubing Machine. 

Where a patent Is for a manufactured article itself, deaigned for gên- 
erai use, a presumption arises that, when the inventer issues such article 
to the public, he regards it as a flnished product, and. In case he does not 
apply for a patent withln two years, abandonment of bis purpose to do 
so may well be assumed; but where the invention is for a machine de- 
signed to produce articles, a difCerent rule as to expérimental use may 
well apply, and, although the articles produced may be perfect. the ma- 
chine may not, and the sale of the product does not necessarily render 
the use of the machine a public use, where none are sold, and the use Is 
entirely under the observation of the inventor. 

2. SAME— INFBINGEMENT— ENGRAVING MaCHINE. 

The Schrader patent, No. 592,920, for an engraving machine for etch- 
ing glassware, was not antlcipated. and discloses invention, nor is it in- 
valid for prier public use; it being shown that the use of the machine 
prier to two years before application for patent was filed was expéri- 
mental, and that fréquent changes and improvements were made during 
the time. Also, held iafringed by the machine of the SchifiCbauer patent, 
No. 645,333. 

In Equity. 

Suit instltuted by the Bryce Bros. Company, assignée of Henry C. Schrader 
of letters patent No. 592,920, Issued November 2, 1897, against the Seneca 
Glass Company, alleging infringement and praylng injunction and accounting. 
The défendant cempany has by answer denied infringement, assailcd the valld- 
ity of the patent, and asserted its abandonment, anticipation, and prier use. 
The patent is for a machine wlth which to etch or engrave glassware, and can 
best be understood hère. In the absence of the machine itself, by the drawings 
and spécification of the patent Itself, as followa: 
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The si)eclfieatlon descrlbes the Invention as follows: 

"This Invention relates to certain new and useful improvements in engravlng 
machines for engravlng upon glass and other articles; and it has for its ob- 
jects, among others, to provide a simple and cheap devlce for this purpose 
eomposed of-few parts, tliose readily assemhled and adjusted, and adapted for 
making différent designs upon the articles operated upon. The base or sup- 
port or. table is provided with a plurallty of vrays radlating from the center, In 
whieh may be adjustably mounted the stands carrylng the needle support and 
Its operating niechanism, so that eue, two, or more of the same may be caused 
to operate upon the article at the same tlme. The needle-supporting plate or 
frame is mounted for pivotai movement, the needle Is adaptéd for adjustment 
upon said plate or support to glve it the requlred héight, and the plate is 
moved upon its pivot by an eecentrlc and sùitable connections vs^ith the operat- 
ing mechanism. Other objects and advantages of the invention will herein- 
after appear in the followlng description, and the novel features thereof will 
be particularly pointed out In the appended claims; 

"The Invention is clearly lllustrated in the acconipanying drawings, which, 
with the letters of référence marked thereon, form a part of this spécification, 
and In which Figure 1 is a side élévation, with a portlou In vertical section. 
Fig. 2 Is a View looking at right angles to Fig. 1, showlng a front view of 
the machine. Fig. 3 is a plan of the table with the latge gear and the 
horizontal shafts and thelr gears, the rem^inlng portions of the device being 
removed. Fig. 4 is a horizontal section- on the Une, 4, 4, of Fig. 2. Fig. 5 is a 
horizontal section on the Une, 5, 5, of Fig. 1. Like letters of référence Indicate 
like parts throughout the several vlews. 

'■Referring now to the détails of the drawings by letter, A désignâtes the 
table, which may be supported in any desired position in any sùitable man- 
ner. In this instance being sh^wn as mounted upon thé legs, a, braced by the 
horizontal brace-arms, a', which joln the legs to the dependlng tubular portion, 
A', extending centrally from thé under side of the table, as seen more clearly 
in Fig. 1. Upon the upper side of the table are the radial ways, B, which 
maybe of any desired number, in this Instance being shown as four, and 
thèse ways are dovetailed, as s^en in Figs. 1 and 2. It will thus be seen 
that one, two, or more needles and thelr supporting and operating mechan- 
isms may be employed for simultaneous or successive movement upon the 
article béing operated upoii. C is a làr^e bevêl-gear" disposed ât the* tenter 
of the table aud having the tubular shaft, C, mounted in the tubular de- 
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pending portion, A', of the table, as seen more clearly In Flg. 1; the sald 
shaft near its upper end being provided with a conical portion, c, liaving a 
bearing in tbe correspondingly-shaped upper end, b, of the dependlng portion, 
A'. D is a stiaft passed through the hollow shaft, C, and secured therein at 
any proper height by suitable means, as the set-screw, d, mounted in the 
said hollow shaft, as seen in Figs. 1 and 2, and engaging the shaft, D, so that 
the latter may be adjusted vertically, as may be required, and held in its ad- 
justed position. At the upper eud of this shaft, D, is the plate or support, 
E, fixedly mounted thereon so as to revolve therewith, and upon vrhlch is de- 
signed to be supported and held in any suitable manner the article, X, to be 
engraved. F and F' are shafts arranged at right angles to each other upon 
différent planes, so as to cross without interférence with each other, as seen 
in Figs. 1 and 3. Thèse shafts are mounted in suitable bearings, f, on the 
table, as seen In Figs. 1 and 3, and each has one end extended and provided 
with any suitable means, as the cranU-handle, f, by means of which the samo 
may be rotated when desired. One shaft carries a bevel-plnlon, F2, meshlng 
with the larger bevel-piniou, C, as indicated in Figs. 1 and 3, so that by rotation 
of said shaft the required rotary movement is given to the bevel-pinion, C, 
and consequently to the plate çr support, E, carrying the glass or other ar- 
ticle to be operated upon. Each of the shafts carries a bevel-pluion, F3, which 
mesh with each other, as seen in Fig. 3, whereby the rotation of either shaft 
wlll drive the pinion C and aiso the other shaft, together with the needles 
connected with the shafts. Each needle and its carrier or support and op- 
erating mechanism is designed to be mounted and actuated by the move- 
ment of either of the shafts, but may be actuated independently of the other. 
It is adjustable radially to and from the work, and also vertically, so as 
to accomuiodate Itselt to the différent sizes and styles or classes of articles 
operated upon. 

"It being understood that each needle, needle support, and operating mechan- 
ism Is the same, a description of the construction and opération of one wlll 
sufflce for ail. G represeuts the post or holder, provided with a foot, g, 
fltted to and adapted to slide in the dovetailed way, B, of the table. H is 
the head. This head has a tubular portion, which receives the vertical portion 
of the holder, G, and upon which it may be held in its adjusted positions by the 
set-sorews or analogous means, g', as seen in Figs. 1 and 2. This head has 
the offset, I, in which is located the sleeve. J, which extends from the plate, 
K, so that the latter may bave a movement as upon a pivot formed by said 
sleeve, J. Through this sleeve passes a shaft, L, which passes also through 
an openlng in the plate, K, and carries a bevel-pinion, M, as illustrated best 
in Fig. 4. A washer, k, is placed upon the outer end of the sleeve, and a 
nut, 1, engages the threaded end of the shaft, as seen in Fig. 4, and bears 
against said washer to hold the parts against endwise movement, but per- 
mits of their rotation. N is a shaft at right angles to the shaft, L, and car- 
ries a bevel-pinion, N', meshing with the bevel-pinion. M, as seen in Figs. 1 
and 4. O is a shaft at right angles to the shaft, h, and carrying a bevel- 
pinion, O', meshing with the pinion, M, as seen in Figs. 1 and 4. This latter 
shaft, O, Is hollow, and arranged within the same Is the bent needle, P, which 
is urged to its work by the spring, P", retained within the said hollow shaft, 
as seen in Flg. 1. The shaft, 0, has bearings in the ears or lugs, o, of the 
frame, O^', from the rear slde of which projects a pin or stud, Q, that works 
through the curved slot, Q', sti-uck from the shaft, L, as a center, and upon 
the end of this stud or pin is a nut, q, as seen best in Fig. 4. On the outer 
end of the shaft, N, is a gear-wheel, R, which meshes with the gear-wheel, 
R', on the shaft, r, which gear In turn meshes with the gear. S, on the shaft, 
fi, the gear-wheel, S, meshing with a larger gear-wheel, T, on the shaft, t, 
and this last gear-wheel, T, meshing with a gear-wheel, U, on the shaft, F', 
as seen clearly in Figs. 1 and 2; the arrangement of gears being such that 
they ail continue in mesh, regardless of the vertical adjustment of the head, as 
also clearly seen In Flg. 2. 

"The opération wlll be apparent. The glass or other article, X, Is placed upon 
the board or support, B, and the shaft, F', being rotated, rotary movement is 
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imparted to the shaft, D, and the holder, E, thereon, and consequently the 
glass and the same rotation of sald shaft, F', gives to the needle, through the 
medliun of the gears and bevel-plnlons above descrlbed, a rotary move- 
ment, causing it to engrave upon the glass the proper design. Proper adjust- 
ment of the needle-supportîng frame, O^, and to the head, H, Is made to con- 
form to the design requlred. In order to glve the plate, K, and the needle 
carrled thereby, an up and down movement radlally of the work holder to 
produce différent designs, the said plate is provided at Its lower end with a 
vertical slot, k2. In this slot works a plnlon,- V, carrled by the eccentrie, W, 
loeated on the shaft, w, whlch shaft Is journaled In the lug, hs, projectlng from 
the head. H, as seen in Figs. 1 and 5. This shaft, w, is provided at its outer 
end with a pinion, w', whlch meshes with a plnion, w^, on the shaft, t The 
shaft, t, is provided with the gear, T, whereby, when the shaft, F', is rotated, 
the movement therefrom wlll be transmitted to the eccentrie, whlch, through 
the médium of Its plnion worklng In the slot, causes the plate, K, to travel 
on its pivot formed by the sleeve, I, in a path radial to the work holder. When 
it Is desired to engrave an ordinary scroll upon glass, this eccentrie may be 
dlsconneeted or thrown out of operative position. Modifications In détail may 
be resorted to wlthout departing from the splrit of the Invention or sacrlflclng 
any of its advantages. It wlll be understood that the articles to be engraved 
upon are covered with beeswax or the llke, and the needles scratch the pat- 
terns In the wax, after whlch the article Is placed In acld, whlch eats Into 
the glass in the usual way. 

"Having thus descrlbed my Invention, what I claim as new, and désire to 
secnre by letters patent of the United States, is: 

"(1) In an engravlng machine, a central rotatlng work holder, a table pro- 
vided with a plurality of guideways extending radlally from sald holder, a 
plurallty of tool holders supported In said guideways, and means for simul- 
taneously actuating the several engravlng tools, substantially as specifled. 

"(2) In an engravlng machine, a central rotatlng work holder, a table pro- 
vided with a plurality of guideways, tool holders slldably supported in sald 
guideways, aud means for slmultaneously actuating sald work holder and the 
several tool holders, substantially as specifled. 

"(3) In an engravlng machine, a central rotatlng work holder, a table pro- 
vided with radial guideways, a séries of tool holders loeated in said guide- 
ways, a centrally disposed plnion, and shafts geared to each other and to sald 
plnion to slmultaneously operate a séries of tools supported In sald guideways, 
substantially as specifled. 

"(4) In an engravlng machine, a table having radlally disposed guideways. 
a central work holder, shafts mounted in bearings on sald table and disposed 
at right angles to each other, and meshlng gears on said shafts adjacent to 
their point of Intersection, substantially as descrlbed. 

"(5) In an engravlng machine, a table having radlally disposed guideways 
and shafts mounted in bearings on the table and disposed at right angles to 
each other, a centrally disposed pinion mounted in the table, a plnlon on one 
of sald shafts engaging therewith and means to drive one of sald shafts by the 
movement of the other, substantially as descrlbed. 

"(6) In an engravlng machine, a table having radlally disposed guideways, 
a centrally disposed, dependlng, tubular portion, a plnion having a tubular 
shaft mounted In the tubular portion, and a shaft extended within the shaft 
of the pinion, and carrylng a support for the article to be operated upon, sub- 
stantially as descrlbed. 

"(7) In an engravlng machine, a table having radlally disposed guideways, 
a centrally disposed, dependlng, tubular portion, a pinion having a tubular 
shaft mounted in the tubular portion, a shaft extended within the shaft of 
the plnion and carrylng a support for the article to be operated upon, and 
means for actuating sald plnlon and the engravlng needle, substantially as 
descrlbed. 

"(8) The combination with a post or holder and a moveable head seeured 
thereto, of a plate pivotally mounted on sald head to osclUate in a vertical 
plane, means for swinging sald plate In a vertical plane upon its pivot, a 
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needie-holding frame supported from sald plate, and gearing moveable witli 
the head for aetuating said needle, substantially as specifled. 

"(9) The eombinatlon wlth a post or holder and a bead secured thereto, 
oî a plate plvotally mounted on sald head to oscillate in a vertical plane, 
means for oseillatlng said head, a needie-holding frame supported from said 
plate, and means operatively connected to rotate said needle slmultaneously 
with the oscillation of said plate, substantially as specifled. 

"(10) The combination with a post or holder and a vertically adjustable head 
thereon, of a plate pivotally mounted on sald head to travel in a vertical 
plane, an engraving needle supported on sald plate, needle-operating mechan- 
Ism, and means acting upon the lower portion of said plate to swing the same 
in a vertical plane, substantially as specifled. 

"(11) The combination with "a post or holder and a vertically adjustablo 
head thereon, of a plate pivotally mounted on sald head to travel in a vertical 
plane, an engraving needle supported on said plate, needle-operating mechan- 
ism, means acting upon the lower portion of sald plate to swing the same in 
a vertical plane, and a revoluble plate or work holder for supporting the ar- 
ticle to be operated upon, substantially as specifled. 

"(12) The combination with a post or holder and a vertically adjustable 
head thereon, of a plate pivotally mounted on said head to travel In a vertical 
plane, an engraving needle supported on said plate, needle-operating mecban- 
ism, means acting upon the lower portion of said plate to swing the same in 
a vertical plane, a revoluble plate or work holder for supporting the article 
to be operated upon, and means for operatively Connecting the rotating plate 
with the needle-operating mechanism, substantially as specifled. 

"(13) The combination with a post or holder and a head secured thereto, 
of a plate pivotally mounted to oscillate upon said head and provided with 
a vertical slot In the lower portion thereof, a needie-holding frame sup- 
ported from sald plate, means to rotate said needle, and an eccentric pro- 
vided with a pin located in said slot to oscillate sald plate, substantially as 
specifled. 

"(14) The combination with a post or holder and a head secured thereto, 
of a plate pivotally mounted on said head to travel in a vertical plane and 
provided with a vertical slot therein, an eccentric havlng a pin working in said 
slot, and needle-operating mechanism operatively connected with said eccen- 
tric, substantially as specifled. 

"(15) The combination with a post or holder and a head secured thereto, of a 
plate pivotally mounted on sald head to travel in a vertical plane and pro- 
vided with a vertical slot therein, an eccentric havlng a pin working in said 
slot, needle-operating mechanism operatively connected with said eccentric, 
and means for adjusting the needle in an arc of a circle on sald plate, sub- 
stantially as specifled. 

"(16) The combination with a table provided wlth radial guideways, of a 
post or holder havlng a foot adjustable in sald guideways, a head adjustable 
on said post or holder, a plate pivotally mounted on sald head to swing in 
a vertical plane, a train of gears carried by said head, a needle support upon 
said plate, and beveled pinions connected with said gears for operating the 
needle, substantially as specifled. 

"(17) The combination with a table provided wlth radial guideways, of a 
post or holder havlng a foot adjustable in said guideways, a head adjustable 
on sald post or holder, a plate pivotally mounted on sald head to swing In 
a vertical plane, a train of gears carried by said head, a needle support upon 
sald plate, beveled pinions connected wlth sald gears for operating the needle, 
and means for moving the lower end of the plate to and from the head, sub- 
stantially as specifled." 

The machines used by défendant and elaimed to be infringements, it ap- 
pears, are built almost exactly after the drawings flled by Gustav Schiffbauer 
with hls application, dated May 25, 1899, upon which on March 13, 1900, after 
the institution of thls suit, letters patent No. 645,333 issued to him. and may 
well be illustrated by Fig. 1 of the drawings flled with his speclflcation for 
such patent, now hère given. Thé defendant's machines were ail built for It 
by the said Gustav Schiffbauer and his brother Daniel. 



166 



140 FEDERAL REPORTEE. 



^^t^.2. 




The purpose of thèse machines 
Is to take glass articles, such as 
tumblers, which hâve been pro- 
tected flrst by a coating of wax, 
and by iieedles having différent 
motions scratch through the wax 
In scrolls, Unes, curves, etc., in 
other words, in différent bands 
and patterns, so that the tumbler 
or other article can then be 
immersed in hydrofluorie aeld, 
which attacks the glass exposed 
by the needles, leavlng the arti- 
cle with the designed pattern en- 
graved upon it. The history of 
the art shows progressive steps, 
from machines having one needle, 
capable of makiiig a single band 
in one révolution of the glass ar- 
ticle, to those having two, three, 
and four différent bands by four 
différent needles operating synchronously in one such révolution. The ma- 
chines of both plaintiff and défendant are of the latter four-arm needle class. 

The record shows that plaintiff's assigner, Henry 0. Schrader, a machine 
builder, came from Germany to this country in 1879, and took employment 
with the Central Glass Company of Wheeling, W. Va., where he constructed 
In 1880, for that company, the first three-arm needle machine, called in the 
record sometimes the "Central Glass Company Machine," and at other times 
the "Band 70 Machine," from the number of the pattern which it engraved. 
No patent was ever issued upon this machine. While Schrader was connected 
with the Central Glass Company, it would seem that he was studying and 
experimentiug upon Improvements to this machine, involvlng the création 
and successful opération of a four-arm needle one. In the employ of this 
same company, during this tlme, was another machinlst, a German, who also 
came to this country in 1879, by the name of Conrad Kahbel. In 1883, Kahbel 
worked with and under Schrader in the building of one of thèse Central Glass 
Company machines. Schrader, it appears, in 1894, had made castings for 
a four-arm needle machine, which castings he disposed of to James Gaither, 
who employed Kahbel to construct a machine from them. This was the first 
four-arm needle machine constructed and is the one so frequently referred 
to in the record as the "Kuny Kahbel Machine." It dlffered from the ma- 
chines in controversy, among other thlngs, in that it had foiu* short shafts 
,wtth bevel pinions intermeshing on a horizontal plane, with another bevel 
plnion revolving the work holder, substantially in the center of the table, 
in the character of the gearing by which action was given to the needle arm, 
and in the character of the post to which the needle arm was attaehed. This 
Kuny Kahbel machine could, as claimed by défendant, turn out every class 
and variety of work that Schrader's later patented machine, in controversy 
hère, could do, but, as claimed by plaintiff, was not practical or efficient, 
because of lost motion in the gearing of the shafts and needle arm, makiug 
the needles work nonsynchronously, becauSe the wax from the work holder. 
dropping on the intermeshed bevel pinions, dogged the opération, and for some 
other not so materlal reasons. 

Bakewell & Brynes, for plaintifï. 
> Charles A. Goodwin and Van Winkle & Ambler, for défendant. 



DAYTON, District Judge (after stating the fâcts as abôve). If 
the patent in suit is to be upheld, I hâve no difficulty in determining 
that the machines used by défendant company are plain and pal- 
pable infringements. Thèse machines were built for it by the 
Schiffbauers, and, as the évidence discloses, are made almost ex- 
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actly after the drawings filed by Gustav Schiffbauer with his appli- 
cation for patent No. 645,333, issued to him March 13, 1900. . A com- 
parison of thèse drawings and those of def endant's machines with 
those filed by Schrader with his patent convinces me that substan- 
tially the only changes Schififbauer has made in his machine are 
thèse: He has substituted for the bevel gear or pinion of the pat- 
ent, C, a worm wheel, C, engaging a worm wheel, F^. Instead of 
the miter gears employed by Schrader, the spiral gear is used for 
Connecting the cross-shafts. Instead of the dovetail radial guides 
in the table used by Schrader, radial slots, with bolts which guide 
and secure the plates carrying the posts, are used. In complain- 
ant's machine the oscillating plate is extended down to form a tail- 
piece upon which the eccentric acts. In defendant's machine the 
plate is shorter and is provided with an adjustable stem. 

There is nothing in the record that shows thèse changes to in- 
volve anything whereby the utility or effectiveness of the machine 
is increased in any way. On the contrary, a strong presumption 
arises that they were made simply to avoid an otherwise exact dupli- 
cation of the Schrader machine. The two do the same work, ac- 
cording to the same principle, the one, so far as shown, as efïectively 
as the other, and the changes are merely mechanical. Under the 
circumstances, nothing is more natural than that this should be so. 
The Schiffbauers, who built defendant's machine, came from the 
coke ovens to Bryce Bros.' works to learn ail they knew about etch- 
ing machines from Schrader. Staying there four years, they then 
went from there direct to the defendant's factory and built its ma- 
chines. They simply had absorbed Schrader's ideas and théories, 
and saw, what any ordinary mechanic would hâve seen, that sev- 
eral mechanical équivalents frequently exist to carry out the same 
mechanical principle or idea. One of the very able counsel for de- 
fendant, with commendable frankness, has virtually adrriitted this 
by saying, at page 32 of his brief : 

"We (îo not believe that the Schiffbauer patent Is valid, In view of the prier 
art as diselosed by the Central Glass Company machine, the Kiiny Kahbel, 
and the Schrader machine, or would hâve been valid If the Schrader machine 
had not been in existence; but certalnly the différence iu the mechanical move- 
ments and in the arrangement of parts, as lllustrated in the drawings of the 
Schiffbauer patent, are apparently more marlted as compared with the draw- 
ings of the patent in sxiit than are those of the patent in suit as compared with 
the drawing Illustrating the construction of the Kuny Kahbel machine." 

In other words, he believes both the Schiffbauer and Schrader 
patents to be invalid, because of the prior art as exhibited by the 
Central Glass Company and Kuny Kahbel machines. It is there- 
fore not necessary to dwell upon the question of infringement, but 
we' may well pass to the considération of the crucial one, as to 
whether, considering the state of the prior art, Schrader's patent 
présents anything new, novel, and patentable. 

On this subject of the validity of this patent, a vast amount of 
confiicting, technical, perplexîng, and almost hypercritical discus- 
sion and opinion has been indulged, both in the testimony and in 
the able and exhaustive arguments and briefs of counsel. Expert 
Osborn for défendant, after setting forth minutely his superior 
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qualifications, mechanical éducation, and great expérience, takes up 
in détail the patent daims, and shows to his own entire satisfaction 
that none' of them are new ; that ail of them hâve been applied, un- 
der one form or another, in some 22 previous patents, and in 2 other 
machines, not patented, to wit, the Central Glass and Kuny Kahbel 
ones; that the whole machine is only "an aggregation of well- 
known mechanical éléments, that any skilled designer would bring 
to his use in the construction of such a machine." This certainly, 
under ordinary conditions, would settle the matter beyond perad- 
venture; for this witness is a very wise and learned man in thèse 
things, and very positive. But expert Clarke appears for the plain- 
tifï, and, after setting forth just as minutely his superior qualifica- 
tions, mechanical éducation, and great expérience, which appear 
fully equal in ail respects to those of expert Osborn, proceeds to 
take up in détail the patent claims, and shows to his entire satis- 
faction that ail, with possibly one exception, are new, show in- 
ventive genius, and distinct advances upon the prior art. In the 
most lucid, and even fascinating, way he discusses ail the parts of 
this machine, compares it with the others, draws distinctions, points 
out the merits of the one in controversy and the defects of ail the 
others, considers the 20 odd patents referred to by Osborn, and in 
the politest, but neatest, manner imaginable shows that expert Os- 
born did not know what he was talking about, and sums the whole 
matter up by declaring this "invention of Mr. Schrader's, as em- 
bodied in: the patent in suit, a radical and wide departure" from the 
Kahbel rpachine (admitted on ail sides to be nearest prior ap- 
proach to it), "a distinct and important advance in the art of en- 
graving glassware, and generally a machine for this purpose which 
has involved the exercise of the inventive faculty in the highest 
degree." > 

Thus a more radical and irreconcilable disagreement between ex- 
perts, touching the same thing, could hardly be found. So it is with 
the testimony. If we take that for the défendant, the Central Glass 
Company machine, and especialîy the Kuny Kahbel machine, built and 
operated years before this patent issued, and not patented, are just 
as good, just as effective and practical, as this one, and capable of 
tuming out just as perfect work and as great a variety of it. On 
the other hand, if we take that produced by the plaintiff, we are 
driven to the conclusion that thèse prior machines, the product of 
the same mind, were only progressive steps forward from utter 
darkness, so to speak, into full inventive sunlight, which made clear 
to him the solution of the problem in this patented machine. The 
shortcomings of the earlier machines are minutely set forth, and 
the witnesses for the plaintiff are clear that they are neither prac- 
tical nor profitable. 

But this is not ail of the trouble that confronts us in this case. 
Counsel of both sides, with an indomitable courage that must com- 
mand admiration, a courage that has led them to a vast amount of study, 
investigation, and thought, that in fact has made them ail experts, 
hâve dissected this record of 356 closely printed pages, applied ail 
mechanical principles and laws to the facts as they see them, and, 
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besides, hâve ransacked the law books and cited an enormous num- 
ber of cases, more or less in point, as illustrative of their respective 
contentions. The courts find nothing more difficult than to apply 
an abstract principle to ail classes of cases that may arise. The 
facts in each case so frequently create an exception to the gênerai 
rule that such rule must be honored rather in its breach than in its 
observance. Therefore, after a careful examination of thèse cases, 
it is no criticism of the courts to sa}^ that both sides hâve found 
abundant and about an equal amount of authority to sustain their 
respective contentions, and, as a resuit, counsel hâve submitted, in 
briefs, a sum total of 225 closely printed pages, in which they hâve 
clearly, yes, almost to a mathematical certainty, demonstrated on 
the one side that this Schrader machine is new and patentable, and 
on the other that it is old and not so. Under thèse circumstances, 
it would be unnecessary labor and a fruitless task for me to enter 
into any further technical discussion of the mechanical problems 
involved, for the purpose of seeking to convince either side of its 
errer. In cases of such perplexity as this, generally some incidents 
appear that speak more unerringly than do the tongues of the witness- 
es, and to some of thèse I purpose to now refer. 

First. I think it clear that prior to 1890 experiments had been 
made with etching machines by varions glass companies, such as 
the Central Glass Company, George Dundan Sons, Hobbs, Brock- 
unier & Co., and both the plaintiff and défendant companies ; that 
ail of thèse machines, up to the time Schrader built the one for the 
Central Glass Company in 1883, had only one arm on one side and 
a stationary arm on the opposite side ; that this was true of the 
English machine, so often referred to, which Schrader saw and 
studied; that he had been experimenting with this problem of 
etching machinery, and while employed by the Central Glass Com- 
pany in 1883 partially produced a three-arm machine, called the 
"Central Glass" or "Band 70" machine, which was finished by 
Kahbel and Blumenburg, because Schrader left the employ of this 
company before completing it; that in 1894 Kahbel constructed a: 
four-arm machine after castins:s which Schrader furnished, which: 
machine is the one known as the "Kuny Kahbel" machine. 

Second. That when Schrader, who up to this time had been stib- 
stantially the originator of this class of machines, went to Bryce 
Bros, in October, 1893, there had been a very limited commercial 
use made of etching machines, and ail had been substantially fail- 
ures. This, I think, can be gathered from the fact that few dupli- 
cates were made of the Central Glass machine and none of the 
Kuny Kahbel, except the one hereinafter mentioned. 

Third. Schrader went to Bryce Bros, for the purpose of building 
etching machines — was employed for that purpose. He first built 
one after the Kuny Kahbel pattern. He did not construct any after 
the pattern of the Central Glass Company one, Why? Was it be- 
cause the Kuny Kahbel one was an improvement over it? 

Fourth. The Schiffbauers went to work for Bryce Bros, in April, 
1894, under Schrader, coming from the coke ovens, without the 
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slightest prior knowledge of this kind of machines. They stayed 
there four years, and built, or assisted in building, a number of ma- 
chines. They say the Kuny Kahbel machine was just as effective 
and just as complète as the other. They built no more after its 
pattern, however. Why? Was it because they knew Schrader's 
to be an improved machine? 

Fifth. Thèse Schiffbauers left Bryce Bros, and went direct to the 
Seheca Company. Before going the one brother went to the office 
to settle, the other to etching room to dismantle or put out of opér- 
ation thèse machines. For what pùrpose did they go to the employ 
of the Seneca Company? To build etching machines, and they 
did build a number. They say the Kuny Kahbel machine was just 
as effective and complète as Schrader's. Did they build after its 
pattern? They knew — the Seneca Company knew — that a patent 
had been granted Schrader, and that no patent covered the Kuny 
Kahbel design. It would hâve been the natural thing for the Schiff- 
bauers — for the Seneca Company — to hâve built the Kuny Kahbel 
machine. They certainly did not want légal complications and 
trouble for the mère pleasure of it. They did not, however, do this. 
They built a machine exactly after the model of Schrader's, sub- 
stituting for the bevel gear the worm wheel, for the miter gear the 
spiral one, radial slots with bolts for the dovetail radial guides, 
shorter plate with adjustable stem for the oscillating plate to trans- 
mit motion to the eccentric. Why? Was it becaUse the Schrader 
machine was practical and effective, while the Kuny Kahbel was 
not — because the Schrader machine was an improvement over the 
other? Why did the Seneca Company employ the Schiffbauers, 
rather than Kahbel, to build its machines? 

Sixth. Gustav Schiffbauer says, in effect: "The Schrader ma- 
chine is no improvement over the Kahbel one, and therefore not pat- 
entable." Yet on May 35, 1899, less than a year before his first 
testimony was given in this case, he had filed his application to se- 
cure a patent, and on March 13, 1900, two months and two days only 
before he so testified, had actually received a patent upon the ma- 
chine he had been building for the Seneca Company, and which so 
clearly lacked novelty as to compel counsel for défendant to admit 
that he does not believe it to be valid. In his application to secure 
this patent, Schift'bauer was required to state, under oath, that it 
was his invention, was new, novel, and had not been in use for two 
years prior. 

Its adoption of Schrader's machine entire, with immaterial me- 
chanical changes, is so apparent that one is driven to the conclu- 
sion that the examiner in the Patent Office must hâve overlooked 
Schrader's prior patent, or else Schiffbauer's application would not 
hâve been seriously considered. Why was Schiffbauer so anxious 
to protect his work done in constructing thèse machines for de- 
fendant Company? Was it because he knew Schrader's was the 
only practical and effective four-arm machine ? It is a well-settled 
rule that a patent granted is prima facie évidence of the novelty of 
the thing patented. Teese v. Phelps, Fed. Cas. No. 13,819; Serrell 
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V. Collins, Fed. Cas. No. n,&'ï2 ; Sands v. Wârdwell, Fed. Cas. No. 

12,306 ; Lehnbeuter v. Holthaus, 105 U. S. 94-96, 26 L. Ed. 939 ; 

Cantrell v. Wallick, 117 U. S. 689-695, 6 Sup. Ct. 9'!'0, 29 L. Éd. 1017. 
In Judson v. Cope, Fed. Cas. No. 7,565, it is held: 
"Tbe superior working of the patented machine, as distinguished from ail 

prior machines, may be eviclence of a différence in principle, and Is compétent 

testlmony upon the issue of novelty." 

In Smith V. Goodyear Dental, etc., Co., 93 U. S. 486, 23 L. Ed. 952, 
Mr. Justice Strong says : 

"We do not say the single f act that a device bas goue into gênerai use, and 
has displaced other devices which had previously been employod for analogous 
uses, establishes in ail cases that the device involves a patentable invention. 
It may, however, always be eonsldered; and, wheu the other facts in the case 
leave the question in doubt, it is sufilcient to turn the seale." 

In Palmer v. Johnston (C. C.) 34 Fed. 336, it is held: 

"The fact that, as soon as a patented improvement was made and intro- 
duced, its advantages over devices which had preoeded became manifest at 
once, and it commended itself to the public as a practicable and désirable im- 
provement, affords a safer criterion of inventive novelty than any subséquent 
opinion of an expert or intuition of a judge." 

See, also, Stanley Works v. Sargent, Fed. Cas. No. 13,289 ; Wash- 
burn, etc., Co. v. Haish (C. C.) 4 Fed. 90O; Hill v. Biddle (C. C.) 
27 Fed. 560. 

In Cantrell v. Wallick, 117 U. S. 694, 6 Sup. Ct. 970, 29 L. Ed 
1017, Mr. Justice Woods says : 

"Changes In the construction of an old machine, which increase its useful- 
ness, are patentable. So a new combination of old devices, whereby the ef- 
feetiveness of a machine is increased, may be the subject of a patent." 

See, also, Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177 ; 
Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; 
Dubois V. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895. 

In considération of thèse authorities, under the conflicting state 
of the facts, I am constrained to hold that Schrader's patent must be 
upheld as a new and useful machine, and an advance upon the prior 
State of the art. 

This brings us to the final question of whether or not public use 
was made of Schrader's machine more than two years prior to the 
filing of his apj^Mcation for the patent. If so, no matter how much 
novelty there may hâve been in the patent, it must, under the stat- 
ute, be considered as having been abandoned to public use, and 
cannot be upheld for that reason ; and this défense to this suit is 
very earnestly and vigorously asserted by the défendant. The 
courts hâve, in many cases, defined the meaning of "prior use." In 
Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 1000, Mr. Jus- 
tice Bradley says : 

"When the subject of invention is a machine, it may be tested and tried in 
a building, either with or without closed doors. In either case such use is 
not a public use, within the meaning of the statute, so long as the inventer 
is engaged In good faith In testing its opération. He may see cause to alter 
it and improve it, or not. His experiments will reveal the fact whether any, 
and what, altérations may be necessary. If durability is one of the qualities 
to be obtained, a long period, perhaps years, may be necessary to enable the 
inventer to discover whether his purpose is accomplished, and though, during 
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ail that perlod, he may not flnd that any changes are necessary, yet he may 
be Justly sald to be uslng his machine only by way of experlmenting; and no 
one would say that sueh a use, pursued wlth a bona flde intent of testlng the 
qualities of the machine, would be a publie use, within the meaning of the 
statute. So long as he did not voluntarily allow others to make it and use 
it, and so long as it is not on sale for gênerai use, he keeps the invention un- 
der hls own control, and does not lose his title to a patent. It would not 
be necessary, In such a case, that the machine should be put up and used 
only in the luTentor's own shop or premises. He may hâve it put up and 
used in the premises of another, and the Ui3e may inure to the beneflt of the 
owner of the establishment. Still, If used under the surveillance of inventor, 
and for the purpose of enabling him to test the machine, and ascertain whether 
ît will answer the purpose intended, and make such altérations and improve- 
ment as expérience demonstrates to be necessary, it will stlll be a mère expéri- 
mental use, and not a public «se, within the meaning of the statute. Whilst 
the supposed machine is in such expérimental use, the public may be inei- 
dentally deriving a beneflt from it. If it be a gristmill, or a carding machine, 
customers from the surrounding country may enjoy the use of it by having 
their gi-ain made Into flour or their wool Info rolls, and still it will not be 
a public use, within the meaning of the law. But If the inventor allows his 
machine to be used by other persons generally, either with or without compen- 
sation, or if it is with his consent put on sale for such use, then It will be in 
public use and on public sale, within the meaning of the law." 

Thèse principles strike me with great force as being sound and 
rèasonable, and from them I am fully persuaded that a clear dis- 
tinction must be drawn between the expérimental use allowed of a 
machine sought to be patented, designed to produce articles, and 
that of a mère patented article itself, designed for gênerai use or 
consumption. In the latter case, a presumption arises that, when 
the inventor issues to the public the article, he regards it as a fin- 
ished product, and, in case he does not apply for patent within two 
years after, abandonment of his purpose to so do may well be as- 
sumed. In the case of a machine designed to manufacture articles, 
op the contrary, reason and common expérience teacTb us that in 
most cases such machine will not corne at once a perfect product 
from the first castings. Almost inexplicable defects will generally 
be found to mar the perfect opération. Thèse defects must fre- 
quently be remedied, often by long study and much expérimenta- 
tion. The article itself may be produced by the machine in perfect 
State or nearly so, yet not quickly, efFectively, and practically by 
reason of the defects in the machine. It seems to me that it would 
•not be in accord with equity and Sound sensé to say that such pro- 
duced articles must not be used, but needlessly destroyed in order 
to save the inventor from the charge of prior public use of the 
machine. Sale of the product of such machine may, in a second- 
ary sensé, be considered profit derived from the machine; but a 
fair construction of the principles of the law, it seems to me, should 
alid does require that such profits should be derived in the primary 
sensé from the sale of the machine itself before the inventor should 
be barred by this défense. 

The case of Smith, etc., Manufacturing Co. v. Sprague, 123 U. S. 
249, 8Sup. Ct. 182, 31 L. Ed. 141, when considered in connection 
with the facts involved, is not in conflict with this case of Eliza- 
beth V. Pavement Co. On the contrary, Mr. Justice Matthews 
cites approvingly a portion of the extract I hâve given from this 
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forfner case, but ascertains from the confession of the inventer him- 
self that the buckle-lever machine involved "was not changed or 
altered, nor was any experiment with it or on it, during the period 
of some three years (prier to the two years before apphcation 
for patent), while it made over 7,000,000 buckle-levers, which were 
sold"; that its use was for the purpose of conducting an estab- 
lished business; that it was the only one used for the manufacture 
of the article of which the patentée by a prior patent already had a 
monopoly ; that he alone supplied the market with the article, and 
the whole demand was satisfactorily met by his machine. Under 
such circumstances it was very clear that the experimenting relied 
upon was simply incidental to its main purpose of trade and profit. 

The case of Egbert v. Lippmann, 104 U. S. 333, 26 L. Ed. 755— 
the Corset-Spring Case— cited and relied upon, is one of a patent 
upon the manufactured article and not upon the machine. It there- 
fore is not in point. The same distinction applies in Hall v. Mac- 
neale, 107 U. S. 90, 2 Sup. Ct. 73, 27 L. Ed. 367, involving an "im- 
provement in locks" ; in Miller v. Forée, 116 U. S. 22, 6 Sup. Ct. 
204, 39 L. Ed. 552, involving a process in finishing and packing plug 
tobacco; and also in Manning v. Cape Ann Isinglass Glue Co., 108 
U. S. 462, 2 Sup. Ct. 860, 27 L. Ed. 793, involving a process for the 
treatment of fish sounds in the manufacture of isinglass. 

Briefly we désire to refer to another légal principle involved in 
this case. Counsel for défendant strenuously insist that the plain- 
tiflf must dispel the charge of prior use by proofs that shall be "full, 
unequivocal, and convincing"; while counsel for plaintiflf just as 
strenuously insist that the défendant must sustain his défense of 
prior use by proof that shall remove ail reasonable doubt. The 
former, in support of their contention, cite such cases as Smith & 
Griggs Mfg. Co. v. Sprague, supra ; Swain v. Holyoke Machine 
Co., 111 Fed. 408, 49 C. C. A. 419 ; Clark Thread Co. v. WiUimantic 
Linen Co., .140 U. S. 481, 11 Sup. Ct. 846, 35 L. Ed. 521 ; Morgan 
V. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657 (incorrectly 
cited as American v. Daniels) ; Brooks v. Sacks, 81 Fed. 403, 26 
C. C. A. 456 ; and Thomson-Houston Electric Co. v. Lorain Steel 
Co., 117 Fed. 249, 54 C. C. A. 281. The latter cite, in support of the 
other doctrine, Young v. Wolfe (C. C.) 120 Fed. 956 ; Thaver v. 
Hart (C. C.) 20 Fed. 693 ; Mack v. Spencer (C. C.) 52 Fed. 819 ; 
Lalance Co. v. Habermann Co. (C. C.) 53 Fed. 375 ; Singer Mfg. 
Co. V. Schenck (C. C.) 68 Fed. 191 ; The Barbed Wire Patent, 143 
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154. And they might well 
hâve cited in addition the cases of Campbell v. James, Fed. Cas. 
No. 2,361; Hawes v. Antisdel, Fed. Cas. No. 6,234; Magic Ruffle 
Co. V. Douglas, Fed. Cas. No. 8,948 ; Washburn, etc., Mfg. Co. v. 
Haish (C. C.) 4 Fed. 900. A number of other cases could be cited 
favoring both contentions in modifîed degrees. I will not now 
undertake to détermine whether thèse cases are in conflict or not. 
They may, perhaps, be reconciled, to an extent, at least, upon the 
proposition that the burden is upon the défendant, asserting. prior 
use, to prove it beyond reasonable doubt, but, when he has done so, 
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the burden is then upon the patentée to show, by proofs "full, un- 
equivocal, and convincing," that such prior usé was for the purpose 
of expérimentation. 

Be this as it mây, if I analyze the évidence in this case rightly, 
applying the distinctions drawn between the manufacturing ma- 
chine and the manufactured article, this défense of prior use must 
fall, because the évidence wholly fails to show prior public use of 
Schrader's machine more than two years before application for the 
patent. None of thèse machines were sold, and none were built or 
used, anywhere else than in the factory of his employer, the Bryce 
Bros. Company. A very considérable degree of secrecy was main- 
tained, the etching room being kept under lock and key. The ma- 
chines built after this design were finished but a few months prior 
to the two years, and it comes with overwhelming conviction that 
they must necessarily hâve been imperfect. Schrader had no work 
to do — was employed for no other purpose— than to experiment 
with and perfect thèse machines. The fact that they were used to 
etch glassware, and that this ware was sold, was both natural and 
permissible, for the reàsons I hâve indicated. That thèse machines 
were takeh back and forth from the etching room to the mold shop, 
for the purpose of remedying defects and making changes and im- 
provement, I think is clear beyond question. The évidence to the 
contrary rests very largely upon that given by the Schiffbauers and 
their brother-in-law, Schmidt. Thèse witnesses do not impress me 
favorably. They testify too readily and too much. Schmidt, if we 
are to believe him, was either so ignorant, or knew the language so 
badly, that he could not tell what a "drawing" or a "cog-wheel" 
was. Yet to every leading question propounded by defendant's 
counsel he could answer unerringly in favor of the defendant's pre- 
tension. The reason for doubting the évidence of the Schiflfbauers 
has already been indicated. 

Let the injunction issue and an accounting be directed. 



DAYLIGHT GLASS MPG. 00. v. AMERICAN PRISMATIC LIGHT CO. 
(Circuit Court, D. New Jersey. May 12, 1905.) 

1. Patents— INFHINGEMENT— Machine ïor Making Pbismatio Glass. 

The Cummings patent No. 695,282, for a machine for making prismatie 
glass, discloses Invention, and is valld. Also held Inf rlnged. 

2. Same— Validity— Pkismatic Glass Windows. 

The Cummings patents Nos. 695,283, 695,284, and 710,434, coverlng 
methods of making panes or Windows from prismatie glass, and for such 
Windows themselves, are vold as embodying only the functlon of a ma- 
chine invented and patented by the patentée, or for lack of invention In 
yiew of the prior art. 

In Equity. 

Robert N. Kenyon, Alan D. Kenyon, and Thomas B. Harned, for 
complainant. 
Hector T. Fentoh, for défendant. 
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CROSS, District Judge. Tliere are four patents in suit in this 
ca^e, as foUows: Nos. 695,282, dated March 11, 1902, for "a ma- 
chine for making prismatic glass Windows"; No. 695,283, dated 
March 11, 1902, for "an improvement in methods of making sheets 
or panes of prismatic glass for use in making prismatic Windows"; 
No. 695,284 dated March 11, 1902, for "improvements in methods of 
making prismatic Windows"; and No. 710,434, dated October 7, 
1902, for "improvement in prismatic glass windows." AU of the 
above patents were issued to one George K. Ctimmings, and by him 
assigned by various mesne assignments to the complainant. The 
bill allèges infringement of thèse letters patent, and seeks the usual 
relief in such cases. The several patents will be considered in the 
order above mentioned. 

No, 695,282 has 13 claims, which relate to "a machine for roUing 
sheets of glass provided with ribs of annular or prismatic form. from 
which panes of prismatic glass, or what are known as 'prism lights,' 
of any desired shape, can be eut." Claims 1, 2, and 3 are alone 
involved. The machine shown and described in the patent is pro- 
vided with a revolving roller, and a bedplate upon which molten 
glass is poured, and which supports the melted glass against the 
roller as it revolves. The revolving roller may hâve on its surface 
ribs which are parallel with one another and parallel with the di- 
rection of motion, or the roller may be smooth and the bedplate 
may be provided with a séries of ribs which are parallel with one 
another and parallel with the direction of motion of the roller; but 
in either case the plane of the ribs is parallel with the direction 
of motion of the movable part of the machine. The ribs are made to 
correspond in form with the dépressions which it is desired to pro- 
duce in the plate of glass, and, preferably, are triangular in cross- 
section and with a cutting edge at their outer angle. The roller 
is provided with smooth bearing at its ends, and also with gears 
attached to hand wheels by which the rollers are made to revolve 
over the table or bedplate. The patentée described the opération 
of the machine as follows: 

"The roller and table are flrst heated by any suitable means, so as to be 
brought to the proper température for operating upon the glass. This oan 
be doue by slmply pouring a certain amount of molten glass upon the roller 
and table until they are properly heated. If the roller and table are used 
in a cold state, they will be found tp chill the glass, and thereby to Injure 
the prodnct The roller having béen moved to one end of the table, the 
molten glass is poured on the table In front of the roller, a sufBcient quantity 
being supplied to the table to make a full sheet of prismatic glass. The 
surface of the glass which cornes into contact with the ladle, and also with 
the air and with the table, is chilled to some extent. In order to make the 
mass of the glass as nearly homogeneous as possible in température, the 
glass is first stirred on the table by any suitable form of stirrer. By means 
of the hand wheels, II, the roller is then rolled along the table, so as to 
roll the glass Into the form of a sheet of prismatic glass. As the roller moves 
over the table and bears down upon the glass, a sufficient quantity of the 
glass passes underneath the roller to fill up ail the space between the table 
and the roller, fllling up the triangular grooves or dépressions between the 
ribs on the roller, and forming complète and perfect and clean-cut prismatic 
projections on the upper surface of the glass plate. 
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"As the ribs on the roller are eontinuous and hare cutting edges at thelr 
outer angles, the edges of the ribs act as eontinuous and unbroken knife 
edges to cause the upper layer of the glass, as it passes under the roller, 
to be dlvided into separate portions or streams, tbat pass through the sepa- 
rate grooves or channels formed in the surface of the roller by the projecting 
ribs. There are no square surfaces or shoulders against which the glass 
strikes, or which hâve to be forced down into the glass, as a resuit of which 
the surface of the glass would be broken or torn apart. The glass first 
encounters the knife edge of a rib. which readily divides the glass mass, 
causing one part to flow into the channel or groove on one side of the rib, 
and the other part to flow into the channel or groove on the other side of 
the rib. The sides of the ad.loining ribs, forming the walls of a particular 
groove in the roller, then act as guides to cause the glass to flow into the 
proper channel and assume the proper form. As the roller revolves, the 
walls of the grooves act to draw the glass through the grooves under the 
roller, and to cause it to fill the grooves thoroughly and form full and perfect 
prismatic projections or ribs on the surface of the sheet. 

"As the prismatic ribs on the roller are eontinuous, the ribs on the finished 
plate are continuons and uniform. 

"As the plane of the rib on the roller Is perpendicular to the axis of the 
roller and is parallel wlth the direction of motion of the roller, the rib passes 
into and out of the glass with llttle friction, and does not distort the glass 
or the prismatic ribs formed thereon as the two are separated or break con- 
tact. 

"As the ribs on the roller are parallel, the glass plate is provlded with 
prismatic projections which are not ouiy continuons, but also equal in size 
and of a regular and uniform size throughout, and which hâve a perfectly 
Sharp true edge free from dents and imperfections, such as are likely to 
occur in a molding process. 

"Iri the form shown in Fig. 4, in which the table is provided with ribs 
placed directly opposite the ribs of the roller, the glass is forced into the 
grooves or dépressions formed by thèse ribs, and a plate of glass is thereby 
formed; having projections oir prisms on Its under surface, also directly op- 
posite the prisms on the upper surface of the plate. 

"When the glass has beenrolled into a plate in the manner described, the 
plate Is transferred to a carrying wagon or other suitable devise, and con- 
veyed quickly to the leers, where it is properly annealed." 

There is a device for determining in advance the thickness of the 
glass, and, as already stated, the roller can be made to travel over 
the table, or the table can be made to travel under the roller. It is 
also provided that the ribs producing the prisms in the glass need 
not necessarily be of the same form or angle in cross-section, so 
long as they are formed to produce suitable shaped prisms in the 
glass. The évidence, however, establishes that neither of the 
plane faces of the ribs forming the prism should be at right angles 
to the plane of the tablé, for, if so, a proper prism will not be 
formed, nor can the sheet of prismatic glass be subsequently re- 
moved from the bedplate without destroying the prismatic angles 
of the glass; and for the same reasons the prismatic ribs must run 
in a direction parallel with the direction of the traverse movement 
of the roller. 

The défendant dénies infringement, and also claims that the 
patent now under considération was anticipated by the prior art, 
and that in view of the prior art the complainant's machine shows 
no novelty or invention. 

It may be said at this point that, prior to the invention of Cum- 
mings' machine, prismatic glass was produced by means of moLten 
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glass poured into molds of the desired form and then submitted to 
pressure, the mold being so designed as to form upon one surface 
of the tile prismatic angles. The tiles were usually of small size, 
generally 4x5 inches square, although there is testimony showing 
that they sometimes were produced in sizes of a foot square and up- 
wards. The tiles, however, were usually quite thick, and, if the 
size of the tile were increased, its thicïcness was proportionately 
increased. 

Considei:ation will now be given to various machines which the 
défendant allèges anticipate the complainant's. The Drummond 
patent is a British patent issued in 1886. It does not show any ma- 
chine, and the only référence he makes to a machine is as follows : 

"I produce such glass either by roUing It on a table whose surface la 
suitably grooved or formed to serve as a mound to produce the requisite 
prismatic or pyramidal pattern upon the lower surface of the glass, over 
whose upper surface I run a plain roller in order to obtain an approximately 
regular thickness of sheet ; or I may employ prismatic or pyramidally grooved 
rollers to roll eut the glass sheet vv'lth ridges of prismatic or pyramidal 
formation upon the upper surface, in which case the surface of the table is 
smooth." 

It is obvions that the description of the machine hère given is, 
to say the least, vague and indefinite. It cannot be said to describe 
a machine at ail ; certainly the machine does not show the éléments 
of the Cummings machine, or set them forth in the same combina- 
tion to accomplish the same resuit; nor is every élément of his pat- 
ent found in the alleged anticipating patent. The Drummond pat- 
ent does not describe parallel prismatic ribs on the roller or bed- 
plate running in a direction parallel with the traverse movement of 
the roller and bedplate relatively to each other, nor does it describe 
prismatic ribs such as, under the évidence, are capable of forming 
prismatic projections in the glass adapted to being used for the 
purpose for which prismatic glass is made. It is not disputed in 
the case tfiat the prismatic ribs on the roller or bedplate, as the case 
may be, must run parallel with the direction of the traverse move- 
ment of the machine in order to successfully make prismatic glass, 
or that, if such ribs run at right angles to such movement or in 
any degree transversely thereto, the prismatic ribs on the glass 
would be broken and distorted and the product could not be re- 
moved from the machine. Drummond's drawings showing his 
completed product do not show prismatic glass at ail ; we think the 
complainant's experts are right, therefore, in concluding that he 
was a mère theorist, and that, so far from his patent disclosing the 
art of making true prismatic glass by rolling it, it rather tended to 
delay its production, and to befog and mislead any who might seek 
to follow his directions. None of the forms of glass set forth in his 
drawings could be made or sold as prismatic glass ; they seem 
rather to represent sheets of ornamental glass — glass that could not 
hâve been made without having the ribs on the roller of the ma. 
chine run transversely to the traverse of the roller, which is con- 
trary to every claim that Cummings makes. It seems unnecessary 
to set forth at length the testimony which shows that Drummond's 
140 F.— 12 
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idea was not the idea^ofCummings, and that, if the fofmer had any 
correct notion of the method of making prismatic glass hy a ma- 
chine, he failed to disclose it. : r- 

Boughton's patent of 1880 is aiso a British patent. -He does not 
show any form of machine, but gives certain diagrams intended to 
show various kinds of glass of prismatic form, and which he 
claims can be made with his machine. His description of the ma- 
chine by which such glass is made is not, however, very unlike that 
given by Drummond, and is quite as crude and imperfect. He dis- 
closes, in our opinion, no operative machine, nor does he disclose or 
show the particular éléments of the Cummings machine which the 
testimony déclares make it operative and effective. Much that was 
said with référence to the Drummond machine applies with equal 
force to this, since he does not show how the ribs are to be formed 
on the roller, either as to shape or direction, nor does he show any 
forms of ribs which can be used to make true prismatic glass. It 
is manifest that his designs, or some of them, at least, could not be 
made by any rolling process. Under the évidence, we think that 
his patent, like Drummond's, tended to obstruct rather than to ad- 
vance the art of making rolled prismatic glass. 

The Walsh patent, issued in 1892, was a machine for rolling platp 
glass, "wherein, the glass being of uniform thickness throughout, 
the longitudinal dépressions or channels of one face correspond 
with the longitudinal ribs or élévations on the opposite face, and 
had for its purpose to obtain uniform density of the glass through- 
out, and prevent the distortions on the shéet or plate, so as to jn- 
sure a proper anneâling and subséquent elasticity and durability 
of the plate." His machine in its gênerai outline is not unlike the 
Cummings machine, but is, after ail, a machine for making rolled 
corrugated glass, and not a machine for making prismatic glass. 
Prismatic glass could not be made upon it ; his chief idea seemed to 
be to rolî glass of uniform thickness, and to make it of uniform 
thickness in order that it might be more thoroughly annealed. Pris- 
matic glass, unlike the glass he described, varies decidedly in thick- 
ness; thick and thin parts alternating in regular, and unbroken 
succession. The product of his machine could not be used for the 
purpose for which prisinatic glass is adapted, and could not be sold 
on the market for any such purpose. The Walsh machine doés 
not show that either the roller or bedplate has ribs of prismatic 
form, and he evidently had no thought of prismatic glass ; his idea 
was a plate or glass of a wavy, but not prismatic, form. His patent 
was cited bythe Patent Office, and the objections raised thereon by 
the experts in that office were met and overcorne,' jand we see no 
reason upon the évidence to reverse their décision. 

We must also consider, that notwithstanding the foregoing and 
other patents cited by the défendant, and which were issued several 
years prior to the Cumrnings patent, there was nothing practical 
accomplished in the way of an operative machine until Cummings 
came into view, notwithstanding the want of the machine \vas felt 
and everywhere recognized, and great reward promiséd to the one 
who should first be successful in inventing a practical m3:chine. 
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The conclusion is inévitable that, however seemingly slight were 
the changes made by the Cummings machine, they were not évi- 
dent, and could not hâve been wrought out by the skilled mechanic ; 
invention was necessary. There is abundant authority to support 
the above vievif. Goss Printing-Press Co. v. Scott, 110 Fed. 402, 
49 C. C. A. 97; Kirchberger et al. v. American Acétylène Burner 
Co. et als. (C. C.) 124 Fed. 764-777 ; Hood v. Boston Car-Spring 
Co. (C. C.) 21 Fed. 67-C9 ; Celluloïd Mfg. Co. v. Chrolithion Col- 
lar & Cuflf Co. (C. C.) 25 Fed. 482-483. 

The Stevens British patent, issued in 1869, relates to the "man- 
ufacture or production of straight sheets of glass, whether cor- 
rugated or otherwise, formed with irregular surfaces suitable for 
roofing and for other like purposes; also to the manufacture or 
production of curved sheets of glass, whether plain, corrvigated, or 
otherwise, formed with irregular surfaces for similar purposes ; 
also to the shaping of other glass articles that hâve formerly been 
molded under pressure only." His machine was not intended to 
make, nor could it make, prismatic glass, nor is there a single word 
in his claims or spécifications which shows he had in mind the mak- 
ing of prism glass; on the contrary so far as he dealt with sheet 
glass at ail by référence to his claims, it will be seen that he was 
dealing with corrugated glass; no parallel ribs of prismatic form 
are disclosed on the roller, and the product of the machine is quite 
like the product of the Walsh machine. 

The Soper patent, 1897, the Basquin patent, 1897, and the Cum- 
mings patent, 1897, need not be discussed at length ; it is apparent 
that no machine for making prismatic glass is disclosed by either 
of them. A word as to defendant's Exhibit No. 7, which discloses 
ribbed glass, but not prismatic glass. The ribs on it are very small, 
scarcely discernible with the naked eye; it is ornamental rather 
than prismatic glass ; it does not hâve the quality of confining and 
directing rays of light in any predetermined manner, but rather 
breaks up and obstructs the passage of light. The same can be 
said of the other glass exhibits ofïered by the défendant ; they are 
ail figured or ornamental roUed glass, with a use entirely dis- 
similar from that of prismatic glass; they hâve roughened surfaces, 
and are intended to destroy or lessen the transparency of the glass ; 
the kind of glass to which they belong had been on the market for 
many years, and, had it even suggested the manufacture of pris- 
matic glass in larger panes or sheets, it certainly would hâve been 
made in that form, instead of the tile form long before it was ; 
perhaps the chief obstacle lay in the fact, as some of the witnesses 
say, that it was generally believed in the art that prismatic glass 
could not be successfuUy made by rolling. In Albright v. Lang- 
field (C. C.) 131 Fed. 473, 475, the court says : 

"It is always possible, where an inventer bas made an improvement upon 
a faujiliar article of simple meclianism, and tlie improvement only Involves 
changes and additions wbicb afterwards seem simple and unimportant, to 
allège want of invention, or the resuit only that vybich the ordinary mechanic 
skilled in that particulaf art could bave seen ; yet where tbe difficulties and 
objections overcome by this improvement, however sligbt, bave been endured 
by the public for a long time, and numerous efforts bave been made to 
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•overcome them, without complète success, when a patent Is granted for an 
improvement In that partlcular article whlch does overcome such former 
difficulties and objections, and it has Immedlately gone into Hse, the courts 
bave, as a rule, found in favor of the inventer, and sustalned the patent." 

Then follow numerous citations of authorities. 

For the reasons above given, I think the complainant's patent No. 
695,283 is valid, and I also find that it has been infringed by the 
défendant. 

Of the three remaining patents in suit, 695,S83,is for making panes 
of prismatic glass, 695,384 is for making complète prismatic Win- 
dows, and the third (No. 710,434) is for a completed prismatic glass 
window itself. Of the first of thèse three patents, claims 1, 2, 4, 5, 6, 
and 7 are involved ; of thç second, claims 1, 2, 3, and 5 ; and of the third, 
ail of the claims. 

The défendant contends that the first two of the foregoing patents 
are absolutely void, since the alleged methods cannot be distin- 
guished from the function of the machine No. 695,383; and, further, 
that they are both for substantially the same thing, and that the 
later of the two is therefore defeated by the earlier; and he further 
claims that ail three of the patents are void for not showing novelty 
and invention, and because of the prior art. 

In discu'ssing thèse patents, it must be borne in mind that Cum- 
mings claimed that his machine patent was intended for rolling 
sheets of glass provided with ribs of angular or prismatic form, 
from which panes of prismatic glass, or what are known as "prism 
lights," qf any desired. size or shape, could be eut. He says : 

"Thèse sheets of glass can be made of a large size, capable of being eut 
into panes of any desired shape and size, or they can be made of any de- 
sired size." 

We hâve, then, a machine which, if it does what it is claimed 
it can do, gives us as its product a sheet of prismatic glass, of any 
desired size or form, from which panes of any desired size or shape 
can be reàdily eut. Cummings thereupon secured three patents: 
(1) For making panes out of this glass, (3) for making Windows 
out of the panes, and (3) for the window itself. 

Given, then, the machine and its product, would not any glass manu- 
facturer or person skilled in the art hâve donc just what Cummings 
claims to do under thèse patents ? The situation is this : The older 
tile forni of prismatic glass was somewhat thick and could not be so 
readily eut as it could hâve been if thinner ; nevertheless the évidence 
indubitably shows that it could be eut, and had been eut not only paral- 
lel with the grooyes, but also on curves, and that when so eut it had 
been assembled and glazed into windows. Now we hâve a thinner 
product of the same kind of glass, and yet we are asked to believe that 
to tHe skilled mechanic who had overcome the difficulties of cutting 
thicker glass of the same kind would not occur the idea of cutting 
the thinner glass into any determinate size or shape, or that, hav- 
ing the idea, he would not possess the skill. The art of cutting 
glass of ail kinds into panes of a larger or smaller size and of dif- 
férent shapes was old, the art of assembling thèse panes into Win- 
dows was old, and prismatic windows themselves were old. 
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Stress is laid upon the fact that the Cummings glass is capable 
of being eut in a predetermined manner; but how otherwise could 
it be eut, unless ail attempt at design were abandoned and the 
sheet of glass was simply shattered? Again, what novelty is there 
in cutting it by the use of a pattern? Cutting by pattern would 
suggest itself to the merest tyro in the art, while it is inconceivable 
that an artisan skilled in the art would for a moment consider or 
practice any other method. Nor can it be said to be novel, or to 
comprise invention, to arrange the panes when eut into a window, 
or to so arrange them in a window that the prismatic projections of 
ail the panes would be parallel. Any one skilled in the art would 
do that as readily as the patentée; or, if it were desired to hâve 
a portion of the prismatic projections running in one direction and 
a portion in another in order to reflect the light in différent direc- 
tions, that effect also would seem to be quite compréhensible to the 
skilled mind; anyway, the law of optics would control it. Plate 
glass, rolled glass, corrugated and factory ribbed glass, and colored 
glass of varions forms hâve been eut into panes and assembled into 
Windows for an indefinite period of time. Complainant's witness 
Crawford admits it, and Drummond, Boughton, and Walsh ail sug- 
gest the uSe of their glass for such purposes. 

Drummond made "large sheets" for glazing or other purposes of 
glass, having formed upon one side parallel ridges of prismatic 
cross-section, "* * * produced by roUing it on a table whose 
surface is suitably grooved," and adapted "for roofs and side lights." 
Boughton's patent was for the manufacture of sheets of glass 
"(which may be eut into any requîred shape or size)," having 
formed upon them, and forming one pièce with them, certain pro- 
jections or ridges of such form or forms as to reflect the light 
falling upon them in any required direction or directions, which he 
calls "an improved form of window glass." Soper's patent calls 
for ornamental "prism lights," and he claims that designs of any 
suitable description might be formed eut of the "prism lights," "the 
prism being utilized to distribute the light or direct it in any de- 
sired direction," and he suggested the use of prisms of différent 
sizes, "the entire design being produced only when the prism lights 
are bound together." The Basquin patent is also for window lights. 
It is manifest that the making of window lights and Windows froni 
glass of prismatic form was not new, any more than was prismatic 
glass itself; ail were old, and the most that could be said in favor 
of any of them is that possibly some kinds could be eut and shaped 
with less diffiiculty than other kinds. 

It must be borne in mind that none of thèse patents is for a de- 
sign ; their purpose, however.has already been sufficiently indicated. 
There is a great deal of "ballast" injected into the numerous claims 
made in each of thèse patents, such as melting the glass, stirring it, 
annealing it, cutting the sheet into panes, cutting it by patterns, 
assembling the panes, etc. ; but it cannot for a moment be seriousiy 
argued that any of thèse éléments are new, or involve invention, or 
that they hâve not been times without number used in the art ; 
the record shows plainly that they are not new, and any man skilled 
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in the art would laugh at such aclstim. As said before, to our mind 
thç three tia:tents do not, nor doës either of them, suggest anything 
new, novel, or inventive. Thé patents hâve not been conëidered 
separately, for it seemed unnecëasary, and would unduly prolong 
this discussion; but in view ôf the prior art, and assuming a rea- 
sonable degreeof common sensé to be still extant in the glass man- 
ufacturing and glazing business, we deem the patents to be invalid. 
As was said by Mr. Justice Bradley in Atlantic Works v. Brady,. 
107 U. S. 192, 2 Sup. Ct. 235, 27 L. Ed. 438 : 

"The dçsign of the patent làws Is to reward those who make some sub- 
stantial dlscovery or Invention which addsto our knowledge and makes a step 
in advance in the aseful arts. Such Inventors are worthy of ail favor. It 
was never the object of thèse laws to grant a monopoly (or every trifling de- 
vice, every shadow of a sl(ade of an idea, whlch would naturally and spon- 
taneously occur to any skilled mechanic or operator in the ordinary progress 
of manufactures. Such an Indlscriminate création of exclusive privilèges 
tends rather to obstruct than to stimulate invention. It créâtes a class of 
spéculative schemers who make it thelr business to watch the advancing wave 
of Improvement, and gather its foam in the form of patented monopolies, 
whlch enahle them to lay a heavy tax upon the Industry of the country with- 
out Contributlng anything to the real advancement of the arts. It embarrasses 
the honest pursuit of business with fears and appréhensions of coneealed 
liens, and unknown liabilltles to lawsuits, and vexations aceountings for 
profits made In good faith." 

The bill of eomplaint will be dismissed as to patents Nos. G95,- 
283, 695,284, and 710,434, :and appropriate relief given as to the in- 
fringed patent No. 695,282. 



HOWK & DAVIDSON CO. v. HAUGAN et al. 
(Circuit Court, N. D. Illinois. March 8, 1904.) 
No. 26,780. 

1. Bquitt Pleading— Geounds fok Demtjbkee to Bili^Impbktinence. 

The question whether matter in a blll Is impertinent cannot be raised: 
by demurrer, such matter being subject only to exceptions. 
[Ed. Note.— For cases in point, see vol. 19, Cent. Dig. Equity, S 525.]- 

2. Same— Mtotifaeiousness of Bill. 

Where a blll alleged easements and water rights in complainant under 
eontracts with a water power company, and interférence, and further 
threatened interférence, with such rights by the company and its prési- 
dent, against which injunctive relief was prayed, and also a decree ad- 
justing water rights as between complainant and ail other parties, the 
Impleadlng àt other défendants upon allégations that they clalmed an in- 
terest in the bonds Issued by the défendant company which were in fact. 
owned by its président, and that In collusion with the other défendants 
they threatened to cause default to be made on said bonds to be fpllowed 
by a foreclosure and sale of the' property for the putpose of cutting oft" 
complainaht's contract rights, does not render the bill multifarlous by 
setting up a separate cause of action, but such averments are proper if so- 
connected with the subject-matter of the bill that they are materlal to be 
considered in determlnliig complainant's contràct rights, and, If not, are 
merèly impertinent. 
8. Same— Paeties. 

Such 'blll is not one for spécifie performance, but is in the nature of a 
bill quia tlmet; and where it allèges that complainant's rights under its- 
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contracta are prior and superior to those of the mortgagees, persons al- 
leged to claim an interest in the mortgage are proper parties défendant. 
4. JUBISDICTION OF Fedebal Coukts— Suit Involving Sepabate Contbacts— 
Détermination of Entieb Conteovekst. 

Where one of complainant's contracts Is clearly within the jurisdiction 
of a fédéral court, It draws to that court jurisdiçtlon to détermine the 
entire controversy, although others of the contracts, as to which the is- 
sues are the same, were acquired by eomplainant through assignments 
from persons who could not hâve sued In such court. 

In Equity. On joint and several demurrer of the impleaded de- 
fendants to the amended and supplemental bill. 

Peck, Miller & Starr and Earl D. Babst, for eomplainant. 
Lackner, Butz & Miller and Eddy, Haley & Wetten, for défend- 
ants. 

SEAMAN, District Judge. Four grounds of demurrer are urged 
in the argument, and I am satisfied that neither is tenable. The 
conclusions I hâve reached upon each will be briefly stated. 

1. The first proposition relates to the allégations of the bill touch- 
ing the transactions and interest of the défendant Boyce in respect 
of the bonds and stock of the water power company, and challenging 
the ov^rnership of the bonds held in the name of the demurrants, 
secured by trust deed upon the property of the water power com- 
pany. It is contended that the eomplainant has no interest in the 
matter of ownership of thèse bonds, and that it "has no right in this 
action to litigate" the question thus introduced, even though the de- 
murrants are otherwise properly made parties for the primary ob- 
jects of the bill. The question whether the matter referred to is 
impertinent — is "not material to the décision" of the real contro- 
versy disclosed by the bill — cannot be raised by demurrer under the 
equity practice, such matter being subject only to exceptions. 1 
Poster, Fed. Prac. § 68 ; 1 Bâtes on Fed. Eq. Prac. §* 173. So 
it may be conceded for this point that the eomplainant shows no 
interest to authorize an adjudication as to ownership of thèse bonds, 
or interférence with forecïosure of the trust deed, by way of inde- 
pendent relief. But if the matter does not render the bill multi- 
farious (to be presently considered), and the demurrants are proper 
parties for relief sought by the bill, I am of opinion that its prés- 
ence in the bill is not valid ground for demurrer. 

2. The contention that the bill is multifarious, however, raises 
the true inquiry as to the effect of thèse allégations; an inquiry 
which often présents difficulty in its solution. No single définition 
of multifariousness is adaptaÎDle to the various phases in which in- 
quiry is presented in framing bills in equity. As remarked in the 
leading case of Gaines v. Chew, 2 How. 619, 643, 11 L. Ed. 402: 

"Every case must be governed by Its own circumatanees, and, as thèse 
are as diversified as the names of the parties, the court must exercise a sound 
discrétion on the subject. Whilst parties should not be subjected to expense 
and inconvenience in litigating matters in which they bave no interest, mul- 
tiplicity of suits should be avoided by uniting in one bill ail who hâve an in- 
terest in the principal matter in controversy, though the Interests may bave 
iirisen under distinct contracts." 



184 140 FEDERAL EEPOETEB. 

In Brown v. Guarantee Trust Company, 128 U. S. 403, 411, 412, 
9 Sup. Ct. 127, 32 L. Ed. 468, this statement is adopted, and a fur- 
ther test is given, which seems to be applicable to the case at bar, 
namely, that the objection of multifariousness as containing différ- 
ent causes of action is not supported unless "two things occur: 
First, the grounds of suit must be différent; second, each ground 
must be sufficient as stated to sustain a bill." See, also, 11 Notes 
U. S. Rep. 647. 

The subject-matter of the bill is easements and water rights 
claimed by the complainant. Interférence therewith and opérations 
tending to further deprivation are alleged, and the relief sought is 
adjudication of such rights as against ail of the défendants, with 
appropriate injunctional remédies. The allégations in référence to 
the ownership of the bonds and threatened default therein, to be 
followed by foreclosure, do not state separate causes of action, for 
reasons which seem to be well urged in the argument on behalf of 
demurrants. Unless they appear related to the easements in con- 
troversy, so that their considération is material for complète settle- 
ment as to the complainant's rights therein, they are not a distinct 
cause of action, but are merely impertinent. If they are so con- 
nected with the "common point of litigation" that they may justly 
be considered for settlement of the rights of ail parties, it is not 
essehtial that ail hâve présent interest in the particular matter so 
set up. Curran v. Campion, 29 C. C. A. 26, 29, 85 Fed. 67. In 
either view the objection of multifariousness must be overruled. 

3. The further contention is that thèse holders of the bonds are 
not proper parties to the bill, which is assumed to be one for spécifie 
performance of the water power contracts. I am of opinion that 
the bill and objects of the suit are not within the rule of either of 
the authorities cited for this proposition. The complainant allèges 
dominant ownership of certain water power rights derived by grant 
and contract from the water power company, and serions inter- 
férence therewith, for which injunctional relief is required. It is 
not a mère bill for spécifie performance in the sensé of the citations, 
but in the nature of a bill quia timet, and one of well-recognized 
équitable cognizance for determining the rights of such grantor 
under its grants and of ail users or claimants of water privilèges in 
the flow of water in controversy, derived from the same source of 
grant. The demurrants stand in the relation of mortgagees of the 
water power company, but, if not before the court in the présent 
suit, are not bound by any decree therein. Whether their interests 
are subject to the water rights of the complainant through the terms 
and import of the trust deed, is one of the issues tendered by the bill, 
and they are necessary parties for its détermination. Such issue is 
germane to the controversy, and they are therefore properly made 
parties. 

4. The remaining ground of objection is that the court is without 
jurisdiction "in respect to any of the water leases or contracts ex- 
cept the one, option contract made directly with the complainant."' 
This objection rests upon the statutory limitation against suit by 
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the assignée of a chose in action for its enforcement unless suable 
as well by the assignor in the fédéral court, and upon the author- 
ities holding bills for spécifie performance of contracts to be within 
such limitation. If it be assumed, however, that the rights derived 
through Mr. Clark are choses in action, and cannot confer juris- 
diction, nevertheless the présentation of the jurisdictional cause — 
as thus rightly conceded to appear — ^would save the right to fédéral 
jurisdiction, and bring within équitable cognizance ail the other 
matters referred to as branches of the controversy, saving multi- 
plicity of suits. The statute is not then applicable when jurisdic- 
tion attaches for such cause well stated. 

The demurrer must be overruled, and it is so ordered. 



In re WINFIELD MFG. CO. 

(District Court, E. D. Pennsylvania. August 21, 1905.) 

No. 1,910. 

Banketiptct— Debts Bntitled to Pbioeity— Claim foe Rbnt. 

The tlme of flling a pétition in banlîruptcy fixes the status of persons 
entitled to priority under Bankr. Act July 1, 1898, c. 541, § 64b (5), 30 
Stat. 563 [U. S. Comp. St. 1901, p. 3448], and a provision of a lease to 
a bankrupt that, in case of his insolvency or the flling of a pétition in 
bankruptcy by or against hlm, the rent for the entire term shall become 
at once due and payable, and the landlord may proceed as In case of 
breach, does not entitle the landlord to priority for the rent for the 
unexpired portion of the term, although under the state law he would 
be entitled to such priority in the distribution of the proceeds of the 
lessee's property when sold In insolvency proceedings. 

In Bankruptcy. On supplemental report of référée. 
For former opinion, see 137 Fed. 984. 

Conard & Middleton, for trustée. 
George W. Carr, for claimant. 

J. B. McPHERSON, District Judge. By agreement of counsel, 
the questions involved in this controversy were sent back to the réf- 
érée for further action, and he has now presented a supplemental re- 
port in which he adhères to his rejection of the landlord's claim, but 
finds as a fact that there was no acceptance of the receiver's attempt 
to surrender the lease, and that the claimant firm continuously as- 
serted their right to rent for the fuU year. I think this finding 
might perhaps be open to question, if the décision of the dispute de- 
pended on its correctness, but in my view of the case the fact may 
be assumed to be as the référée has found it. Nevertheless I can- 
not uphold the validity of the claim for priority. In my opinion, the 
clause in question only becomes operative after the filing of the péti- 
tion in bankruptcy, and I think that the time of filing fixes the status 
of persons entitled to priority. Liability under the clause is cer- 
tainly contingent, and I am unable, therefore, to see upon what 
ground the claim can be successfully put. What was said by the 
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Court of Appeals in Wilson v. Trust Co., 8 Am. Bankr. Rep. 169, 114 
Fed. 74:2, 53 C. C- A.- 374, may hâve been a dictum, but it is a sig- 
nificant expression of opinion, and I cannot avoid giving it much 
weight. 
The décision of the référée is affirmed. 



KIRKPATRICK v. AMERICAN ALKALI CO. 
(Circuit Court, D. New Jersey. August 21, 1905.) 

1. CORPOBATIONS — PEEFEEBED STOCKHOLDEES — LiABILITT FOB ASSBSSMENTS tJN* 

DER New Jersey Statute. 

The provision of the New Jersey gênerai corporation act (P. L. 1896, 
p. 283, c. 185, § 18) that "In no event shall a holder of preferred stock 
be personally Uable for the debts of the corporation, but in case of in- 
solvency its debts or other liabilities sball be paid in préférence to the 
preferred stock," does not afïect the llabillty of preferred stockholders 
to calls and àssessmeiits made by the directors, or the court in case of 
insolvency, for unpaid installments up to the par value of the stock, to 
which such stockholders are sufaject under sections 21 and 22 of the act (P. 
L. 1896, p. 284), equally ^yIth holders of common stock. 

2. Same— ^Pétition of Eeceiveb fob Assessment— SurFiciENCY. . 

A pétition by the receiver fop ap insolvent corporation for an order mak- 
ing an assessment on stockholders, on account of unpaid installments of 
stock, under the law of New Jersey, should set out the facts showing the 
neceçslty for the assessment, and from which the court can détermine 
judiclftUy the amount probably needed to pay the debts of the corpora- 
ti,9a. Such a pétition considered, and held sufficlent to authorize an as- 
sessment. 

In Equîty. On petjtion and rule to show cause why assessment 
should not be levied on preferred stockholders. 
See 135 Fed. 230. 

Reynolds D. Brown, for petitioher. 
Harry E. Kohn, for respondent Liveright. 

Clément B. Wood, for respondents Robert E. Glendinning & Co. 
and Ross Henderson & Co. 

LiANNING, District Judge. By the pétition of Arthur K. Brown, 
receiver of the American Alkali Company, it appears that he has 
converted irito itloney ail the asséts of the insolvent company, and 
now has in hànd in cash the sum of $42,200. The liabilities of the 
company, asi stated in the pétition, are as follows : 

Undisputedclàims $ 11,970 04 

A judgment reeovered by Thomas Pegram on a note of the com- 
pany which the holdçr thereof assigned to Pegi-am as collatéral 

to secure a debt qt $20,000 52,887 45 

Taxes due the state of New Jersey for 1908 and 1004 10.500 00 

Henry G. Morrla 10,000 00 

Pedro G. Salom. . < . ; 10,000 00 

Preferred stockholders, to reimburse them for second and third in- 
stallments Qf. assessment made by board of directors September ^ 

12, 1901, and paid by them before appointment of receiver..., 11,537 50 

Total .....i.i. $106,894 99 
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The receiver allèges in his pétition that on September 12, 1901, 
an assessment of $10 per share, payable in four installments of 
$2.50 each, was levied upon the preferred stockholders by the di- 
rectors; that before his appointment the first, second, and third 
installments had been collected from a part of those stockholders ; 
that after his appointment he was directed by the order of this 
court to collect from the delinquents the first installment of $2.50 ; 
that he commenced a number of suits and collected the sum of 
$52,493.80 ; that there are in ail 120,000 shares of preferred stock ; 
that he has been unable to collect anything upon 79,327 shares, 
owing in large measure to technical défenses, which he thinks 
would disappear if the court should make an order imposing an 
assessment of $2.50 per share upon the stock of thèse delinquents, 
instead of leaving him to prosecute still further his efïorts to col- 
lect the first installment of the assessment made by the directors on 
September 12, 1901 ; that he believes, after diligent inquiry, that of 
the 79,327 shares 9,000 shares stand in the names of irresponsible 
dummies, and that the expense of ascertaining the real owners in 
such cases will be so great as probably to net for the creditors but a 
very small sum; that 40,000 shares are held by persons who are 
insolvent; that of the holders of the remaining 30,327 shares he has 
no definite information, but he believes it unsafe to assume that 
collections can be made upon more than 20,000 shares ; and that 
he believes an order authorizing an assessment of $2.50 per share 
will produce a fund which, with the $42,200 now on hand, will not 
be more than sufficient to pay the debts of the company and the 
expenses of the receivership. He prays for such an order. Max 
Iviveright, Robert E. Glendinning & Co., and Ross Henderson & 
Co., preferred stockholders, hâve filed answers to the receiver's 
pétition, insisting that preferred stockholders, by virtue of the pro- 
visions of the gênerai corporation act of New Jersey, under which 
the American Alkali Company was incorporated, are exempt from 
calls and assessments upon their stock to pay debts of the com- 
pany, and that, if this be not so, still the aggregate amount of the 
debts of the company and the number of shares on which collec- 
tions can be made hâve not been ascertained with that degree of 
certainty that will justify the order prayed for. 

First, then, does the gênerai corporation act of New Jersey ex- 
empt preferred stockholders of an insolvent corporation from as- 
sessments upon their stock for the purpose of raising funds with 
which to pay the debts of the corporation ? The respondents base 
their contention upon the provisions of section 18 of that act (P. L. 
1896, p. 283, c. 185), the prototype of which is found in section 1 
of the act entitled "An Act Concerning Manufacturing Corpora- 
tions ;" approved March 22, 1860. See P. L. N. J. 1860, p. 603, c. 
228. Before quoting from either of those sections, it should be 
observed that in 1860 there were several hundred manufacturing 
corporations which had been created under spécial acts of the Légis- 
lature of New Jersey. A list of them may be found on pages 525 to 
544 of Hood's Index to the Laws of New Jersey. A considérable 
number of thèse spécial acts imposed on stockholders personal lia- 



188 140 FEDERAL EEPOKTEE. 

bility of one kind and another for corporate debts. - Some of them 
are hère referred to. Section 5 of the charter of the New England . 
Manufacturing Company of South Trenton (P. h. 1842, p. 101) 
provided that: 

"The amount of capital stock herelnbefore prescribed to be pald in before the 
Company goes Into opération shall be paid bona fide, and not In notes or 
obligations, whether secured by pledge of stock or otherwise, and so of any 
increase of capital thereafter made; and no part of the capital stock shall be 
withdrawn and refunded to tJie stockholders, until ail the liabilities of the 
said Company are discharged; and in case of any violation of any of the pro- 
visions of this section, the stockholders in said company shall be liable, jointly 
and severally, for ail debts previously contracted by the company." 

Section 6 of the charter of the Trenton Improvement Company 
(P. L. 1844, p. 266) provided that : 

"The debts of the said corporation shall at no time be snffered to exceed 
the capital stock actually pald in and in case of any violation of the provi- 
sions of this section, the président, directors, and stockholders shall be per- 
sonally liable in their own estate jointly and severally for ail debts of the 
company previously contracted and then unpaid." 

Section 10 of the charter of the Somerset Cotton Mill Company 
(P. h. 1845, p. 207) provided that : 

"Ali the stockholders of this company shall be jointly and severally liable 
for ail debts and contracts made by said company, until fifty thousand dollars 
of the capital stock shall hâve been paid in or satisfactorily secured." 

And section 11 of the same charter, after setting forth provisions 
for the voluntary dissolution of the corporation, declared that: 

"In case of any violation of the provisions of this section, the président, 
directors, and stockholders of this corporation shall be personally liable, in 
their own estate, jointly and severally, for ail debts previously contracted and 
due from said company." 

Sections 10 and 11 of the charter of the Somerville Woolen Com- 
pany (P. L. 1845, p. 223) contained the same provisions as those 
of sections 10 and 11 of the Somerset Cotton Mill Company. 

In 1846 the Législature passed a gênerai act concerning manufac- 
turing corporations (P. L. 1846, p. 64), the nineteenth, twenty- 
fourth, and twenty-fifth sections of which were: 

"Sec. 19. That ail the stockholders of every manufacturing company estab- 
lished under this act shall be jointly and severally liable for ail debts and 
contracts made by such company, until the amount of the capital stock, from 
time to time fixed and limited by the company In mauner aforesaid, shall hâve 
been paid in, and a certificate thereof shall hâve been made and recorded in 
the clerk's office and published, as prescribed in the following section." 

"Sec. 24. That if any part of the capital stock of sàid company shall be 
vrithdrawn and refunded to the stockholders, before the payment of ail the 
debts of the company contracted previously to the recording and publishing 
of a copy of a vote for that purpose, as prescribed In the preceding section, ail 
the stockholders of the company shall be jointly and severally liable for the 
payment of the said last mentloned debts. 

"Sec. 25. That every such company shall glve notice lu the month of Jan- 
uary, annually, in some newspaper circulatlng in the county where the manu- 
factory Is establlshed, of the amount of stock actually paid in, and the amount 
of existlng debts, and amount of ail the assets of said company deemed good, 
vs^hieh notice shall be signed by the président and a majority of the directors, 
and verified by their oaths or afflrniatlons; and if any of the said companies 
shall fail so to do, ail the stockholders of the company shall be Jointly and 
severally liable for: ail the debts of the company then existlng, and for ail that 
shall be contracted before such notice shall be given." 



KIBKPATEICK V, AMERICAN ALKALI CO. 18& 

The gênerai act of 1846, except as to companies organized under 
its provisions, was repealed in 1849 by section 45 of the act enti- 
tled "An act to authorize the estabhshment and to prescribe the 
duties of companies for manufacturing and other purposes." That 
section (see P. L. 1849, p. 309) was as follows: 

"That 'An act to autborize the establishment and to prescribe the duties 
oï manufacturing companies,' approved February 2ô, 1846, be and the same 
Is hereby repealed; but no company established under the said act, or any 
person having claims or demands against said company shall be afifected by 
the repeal thereof." 

An examination of the list of certificates of corporations filed 
in the ofHce of the Secretary of State of New Jersey, and published 
by him in 1895, shows that some corporations were organized under 
the act of 1846 before its repeal. As to them the act of 1846 con- 
tinued to be their governing law. Such being the obligations im- 
posed upon stockholders in a number of thèse specially created cor- 
porations and in corporations organized under the gênerai act of 
1846, the Législature, in the act of March 22, 1860, by which it for 
the first time provided for the issue of spécial or preferred, as dis- 
tinguished from gênerai or common stock, declared that: 

"Any corporation which is noic, or that may be hereafter, established by 
or under the laws of this state for the purpose of carrying on any kind of 
manufacture, shall hâve power to create and issue certificates for two kinds 
of stock, naniely: gênerai stock and spécial stock; that the spécial stock shall 
at no time exceed one-half the actual capital paid in, and shall be subject 
to rédemption, at par, at a fixed time to be expressed in the certificates there- 
for; and the holders of such spécial stock shall be entitled to receive, and the 
said corporation shall be bound to pay thereon, a flxed half yearly sum or 
dividend, to be expressed in the said certificate, not exceeding four per cent., 
before any dividend shall be set apart or paid on the said gênerai stock; and 
in no event shall the holders of such spécial stock 6e individually or porsonallv 
Ualile for the deMs or other liatilities of said corporation; provided always, 
that no such corporation shall create or issue certificates for such spécial 
stock, except by authority given to the board of directors thereof, by a vote of 
at least two-thirds of the stock voted at a meeting of the gênerai stockholders 
duly called for that purpose." 

The italicized words, taken in connection with the obligations to 
pay debts theretofore imposed upon the stockholders of varions 
corporations, show clearly that the purpose of those words was, not 
to exempt the holders of spécial stock from calls or assessments 
thereon up to the par value thereof, but to exempt them only from 
the additional liability above mentioned imposed upon the holders 
of gênerai stock. The act of 1860 was silent as to the rights of 
the holders of spécial stock in case of corporate insolvency. When 
the corporations act was revised in 1875 (Revision N. J. 1877, p. 
181), thèse rights were made clear by the déclaration in section 35 
of the revised act that : 

"In no event shall the holder of such preferred stock be individually or 
personally liable for the debts or other liabilities of said company; but in 
case of insolvency such debts or other liability shall be paid in préférence to 
such preferred stock." 

In section 18 of the gênerai corporations act of 1896 (P. L. 1896,. 
p. S83, c. 185), the one under which the American Alkali Company 
was incorporated, the language is : 
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"And In no event shall a holder of preferred stock be personally liable for 
the debts of the corporation; but in case of insolveney its debts or ôther lia- 
bilities shall be paid In préférence to the preferred stock." 

The exemption of the holders of preferred stock under the act of 
1896 is none other than the exemption conferred on them by the act 
of 1860. This conclusion is confirmed by the provisions of sections 
21 and 22 of the act of 1896. Section 21 proyides that: 

"Where the whole capital of a corporation shall not bave been pald in, aud 
the capital paid shall be insufflclent to satisfy its debts and obligations, each 
stookholder shall be bound to pay on each share held by him the sum neces- 
sary to complète the amount of such share, as fixed by the charter of the cor- 
poration, or sùch proportion of that sum as shall be required to satisfy such 
debts and obligations." 

And section 23 provides that : 

"The directors of every corporation uiay, from time to time, make assess- 
nients upon the sharex of stock siibscribed for, not exceeding, in the whole, the 
par value thereof; and the sums so assessed shall be paid to the treasurer 
at such times and by such Installments as the directors shall direct, said di- 
rectors having given thirty days' notice of the assessnient and of the time and 
place of payment either personally or by mail or by publication in a newspaper 
published in the county where the corporation is established." 

The contention of the respondents cannot be sustained. The 
holders of preferred stock are liable for calls and assessments in the 
same manner as the holders of common stock. Section 18 exempts 
a holder of preferred stock from personal liability in a suit by or on 
behalf of a creditor of his corporation for a debt due from the cor- 
poration, but not from personal liability in a suit by a corporation 
or its receiver for unpaid capital due to the corporation. 

The second objection of the respondents is that neither the un- 
satisfied debts of the American Alkali Company nor the number 
of shares of stock on which assessments may be collected has been 
ascertained v\^ith that degree of certainty necessary to justify the 
making of the order prayed for. It is settled by judicial construc- 
tion that, before making an order to enforce the stockholders' obli- 
gation mentioned in section 21 above quoted, there must be a 
judicial détermination of the proportion of unpaid subscriptions 
probably needed to pay the debts of the corporation, and that the 
assessment ordered must be confined to such proportion. Cumber- 
land Uimber Co. v. Clinton Hill Lumber Mfg. Co., 57 N. J. Eq. 
628,-42 Atl. 585. 

The liabilities of the American Alkali Company to the extent of 
$11,970.04 are not disputed. The respondents insist that the Peg- 
r.am judgment is valid against the receiver only for the amount of 
$20,000, with accrued interest. But the judgment is based on a 
note of the company, and if the company's receiver has an équitable 
set-ofF or other claim against Pegram's debtor, to whom the note 
was originally given, the présent is not an opportune time for set- 
tling that question. For présent purposes the claim should be con- 
sidered as a valid one for the full amount of the judgment, being 
$52,887.45. The state taxes amounting to $10,500 must at présent 
be considered valid, notwithstanding their validity is denied by the 
respondents. The pétition shows that the company was dissolved 
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by the Court of Chancery of New Jersey on December 6, 1904. As 
thèse taxes became due before that date, they must be paid, if the 
décision of the New Jersey Court of Errors and Appeals in the 
United States Car Company's Case, 60 N. J. Eq: 514, 43 Atl. 673, 
is to be followed in this court. The claims of Henry G. Morris 
and Pedro G. Salom are based on subscriptions to preferred stock 
which they aver they were induced to make and pay by reason of 
fraudulent représentations. Their validity should be established 
before they are included in the estimate of the amount necessary 
to be provided for by an assessment upon stock. The same is true 
of the claim of $11,537.50 in favor of preferred stockholders. De- 
ducting from the total debt of $106,894.99, as given by the receiver, 
the above claims of Morris, Salom, and the preferred stockholders, 
there remains $75,357.49, representing the total claims of creditors 
of the Company. This remainder, with interest and the costs of the 
receivership, will probably make it necessary for the receiver to 
hâve in hand not less than $90.000 or $95,000. If assessments can 
be collected from only 20,000 shares, a rate of $2.50 per share, with 
the $42,200 .now in hand, will place in the receiver's hands $92,200. 
It is not possible now to ascertain the number of shares on which 
collections can be made. Very probably that can be donc only 
after a number of suits shall hâve been pressed to judgment. I 
think the receiver is wise in assuming that the number may not 
exceed 20,000. 

None of the defects in the receiver's previous pétition (135 Fed. 
230) are found in the présent pétition, and my conclusion is that 
an assessment of $2.50 per share should be made. Such will be the 
order 



SANDERLIN v. PEOPLE'S BANK OF BîJFPALO, N. Y., et al, 
(Circuit Court, B. D. North Carolina. July 29, 1905.) 

1. Removal oï Causes— Procédure— Ordeb for Removai-, Made by Clerk. 

In a suit for partition in a court of North Oarolina, in whicli, under 
the laws of the state, the clerk is authorized to make ail necessary orders 
and to enter judgment, such clerii ha s authorlty to uiake an order for 
the removal of the cause on a pétition filed before answer. 

2. Samé—Time foe Filing Pétition. 

Where, by the rules of a state court, the time for answering may be 
extended by stipulation, a pétition for removal may be filed at any time 
withln the time so extended. 

On Motion to Remand to State Court. 

Harry Skinner, for plaintiff. 
Shepherd & Shepherd, for défendants. 

PURNELIv, District Judge. The motion, which is to remand, 
was not made in writing as required under the rules of the court, 
but a notice in writing was served herein on défendants, which will 
be considered as a motion made under the rules, in thèse words : 
"This case be remanded for trial to the superior court of Dare 
county upon the ground that the record in said cause shows that 
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said case was never properly removed to the United States Circuit 
Court, and because the record shows that it could not properly be 
removed to said Circuit Court." The grpund for this motion, as 
appears in the argument, is, first, that the clerk had no authority to 
make the order, and, second, because the time to answer had ex- 
pired. The argument took somewhat of a wide range of thèse two 
questions of easy solution. First this was a proceeding in partition, 
of which the clerk of the superior court under the laws of North 
Carolina has jurisdiction. See several provisions in the Code of 
North Carolina, and under which the clerk of the court, without réf- 
érence to the judge thereof, may make ail necessary orders and ren- 
der a final judgment according to the pétition, by default or other- 
wise. If the answer had not been filed within the time prescribed in the 
summons, the clerk could hâve entered judgment by default for 
want of an answer and ordered a partition of the land. It appears in 
the record that the time to answer was extended by stiptilation of 
counsel, and an order of the court made in pursuance of such stip- 
ulation. Under the ruies of thèse state courts the time to answer 
did not expire until the time thus extended was out. Before that 
time had thus expired the pétition for removal was made and the 
order entered. This case is easily distinguished from the case of 
Howard v. Railway Company, 133 N. C. 944, 29 S. E. 778. That 
was a case pending in the superior court before the judge, and the 
pétition for removal was filed in the office of the clerk during vaca- 
tion, instead of being presented to the judge at term, and an order 
entered on stipulation of counsel. That is not the case hère, though 
counsel for the complainant cite this case with a good deal of confi- 
dence. The two cases are not "on ail fours" even if the décision 
of the state court was controlling in a matter of this kind. Déci- 
sions of state courts are always treated with great respect, and when 
they efïect a rule of prôperty, etc., are followed. However, the state 
authority does not cqnflict with fédéral décisions, as counsel seem 
to think. Upon the second question the fédéral décisions are appar- 
ently somewhat in conflict with each other, but not in jurisdictions 
where the rules of the state courts are called to their attention, and 
thèse rules are not treated as ironclad, but relaxed to accommo- 
date lawyers in extending time upon stipulations for filing plead- 
ings. In such cases the décisions are uniform. The jurisdictional 
facts appear in the record. 

Motion overruled and disallowed. 
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TENNIS BROS. 00. v. WETZEL & T. RY. CO. 

(Circuit Court, N. D. West Virginia. August 22, 1905.) 

No. 630. 

1. Courts— Fedebal Couets— EJnfobcement dp State Statutes— Régulation 

op FoREiGN Corporations. 

State statutes, imposlug requirements on foreign corporations as a con- 
dition précèdent to their doing business in the state, are valid, if reason- 
able in their provisions, and will be enforced by the fédéral courts, which 
will follow the construction placed on them by the courts of the state. 

[Ed. Note. — For cases in point, see vol. 13, Cent Dig. Courts, § 957.] 

2. Corporations— FoEKioN Corporation— Rigiit to Sue— Plea in Abatement. 

Code W. Va. 1899, c. 54, § 30, as amended by Acts 1901, p. 108, c. 35, 
§ 31, so as to apply to ail foreign corporations, eontains certain require- 
ments as conditions précèdent to the right of such corporations to do busi- 
ness in the state, and further provides, Inter alia, that until it compiles 
with such provisions no such corporation shall "maiutain any action, 
suit, or proceeding in this state, * * * and its failure so to do may 
be pleaded in abatement of any such action, suit or proceeding." Eeld, 
that under Code W. Va. 1899, c. 12.5, § 16, which expressly provides that 
no plea in abatement shall be recel ved, after the défendant bas pleaded 
in bar, or answered to the déclaration or bill after a rule to plead, the 
objection that a complainant was a foreign corporation which had not 
complied with the statuts could not be raised after the cause was at issue 
on the faets and had been set down for hearing. 
8. Mechanics' Liens— Corporations— West Virginia Statute. 

Code W. Va. 1899, c. 75, § 7, which provides that "every workman, 
laborer, or other person who shall do or perform any work or labor by 
virtue of any contract for any incorporated company" shall hâve a lien 
for the value of such work, gives a lien to a corporation which cornes 
within its terms, under Code W. Va. 1809, e. 13, § 17, giving rules for the 
construction of the statutes, and providing that "the word 'person' includes 
corporations if not restricted by the context." 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Mechanics' Liens, 
I 11.1 
4. Same— Work oe Labor— Charactek op Services. 

Under such lien statute, a contract by a corporation relating to the 
construction of a Une of electric rallroad, by which It uudertook to hire 
the labor, supervise the grading, the trestle and bridge work, the laying 
of the rails, etc., being primarily liable to pay ail labor bills, supply ail 
tools, and to be wholly under the direction and control of the railroad 
company's supervising engineer, was one to perform "work and labor," 
which entitled it to a lien, and such right Is not defeated by the fact that 
the contract gave the railroad company the option to pay in part in its 
bonds, where such bonds were not tendered. 
8. Same— Teemination op Contract— Unused Materials. 

The fact that materlal purchased by the contracting company for the 
work, under authority glven by the railroad company as provlded by the 
contract, had not been used at the time the contract was terminated by 
the railroad company, does not affect the right to a lien therefor. 

6. Conteact—Perpobmance- Evidence Consideeed. 

Evidence consldered, and held insufflcient to sustain the clalm of a 
défendant that the work of complainant under a contract was performed 
with such négligence and incompétence as to defeat complainant's right 
to recover for the same or entitle défendant to recoup damages. 

7. Recbivees— Eppect dp Receivebship on Executory Contracts. 

A fédéral court sitting in West Virginia, although having priorlty of 
jurisdiction, will not decree damages for the wrongful termination of a 
contract by a défendant corporation, where a few days afterward a r©- 

140 F.— 13 
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ceiver was appointed for défendant by a state court In insolvency proceed- 
Ings, which, under the law of the state as settled by décision, had tbe 
effect of terminating ail executory contracts not adopted by the receiver, 
witbout liability for their breach. 

In Equity. On final hearing. 

H. P. Camden, for plaintiff. 

V. B. Archer, Geo. k. Wallace, and Benjamin L. Hirschfield, for 

défendant. 

DAYTON, District Judge. On the 15th day of April, 1903, a 
contract was entered into between Tennis Bros. Company, a cor- 
poration under the laws of Delaware, and the Wetzel & Tyler 
Railway Company, a corporation under the laws of West Virginia, 
whereby the first party agreed to supervise the construction of an 
electric railway for the second party, furnishing its own service 
and that of its engineers and office force to an extent necessary to 
efificiently and promptly construct the same; to obtain proposais 
for supplies and material, and submit them for approval to the rail- 
way company's supervising engineers ; to supply ail tools necessary, 
except locomotive and electric construction car; to employ and 
pay for ail necessary labor in said construction, rendering biweekly 
bills at cost for such labor; not to order any materials without 
written authority from the second party; to follow certain gênerai 
conditions made part of the contract, especially the gênerai and 
spécifie directions of the second party's supervising engineers ; and, 
finally, to obtain and furnish indemnity insurance in approved Com- 
pany, saving harmless the second party from suits for damages 
occasioned by accidents during the construction aforesaid. The 
second party, the railv^fay company, on its part, agreed to furnish 
ail materials and supplies, excepting tools; to reimburse the first 
party for moneys expended for labor. upon submission of biweekly 
bills, with pay rolls attached, approved by the supervising engineer; 
to pay to first party in full for its services the sum of 10 per cent, 
on actual net cost of ail necessary materials and labor expended 
upon grading and drainage, bridges, culverts and trestles, paving 
and ballast, girder and T-rails, spécial work, bolts and spikes, pôles, 
ties, fences and càttle guards, trolley and feeder wires, overhead 
Une work, but not to include rolling stock, electric car equipment, 
power house and contents, real estate, or buildings. One-half of 
this 10 per cent, compensation was made payable in 5 per cent. 30- 
year gold bonds at 90 cents on the dollar, to be a part of a $300,000 
issue secured as a first lien upon the property. Under this contract 
the plaintiff company proceeded to work until September 11, 1903, 
when the défendant company by written notice repudiated the con- 
tract and required the plaintifï to cease ail work. Thereupon, on 
September 18, 1903, the plaintiff company filed in the offices of the 
county courts of Wetzel and Tyler counties, W. Va., where défend- 
ant company's property was situate, its verified account, aggregat- 
ing $12,101, and déclaration of a lien upon said railway property, 
which was on that day duly admitted to record, and on September 
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28, 1903, instituted this suit to enforce said lien, against said de- 
fendant railway company's property, and for the further purpose of 
securing a decree against the défendant for its damages incurred 
by reason of said defendant's répudiation of the contract. On Janu- 
ary 19, 1904, the défendant filed its demurrer to this biU, which, on 
January 28, 1904, was overruled ; and on June 15, 1904, défendant 
filed answer, to which plaintifï filed gênerai replication, and on June 
23, 1904, by leave of the court, filed a cross-bill in the cause, upon 
which process was awarded, demurrer entered and overruled, an- 
swer made, and gênerai replication thereto filed. It should be add- 
ed that plaintifï in the original bill alleged that the contract was 
modified or added to by a subséquent agreement, whereby it was 
to superintend and receive the 10 per cent, on cost of cars, power 
house, wells and equipment, and material used in construction there- 
with. 

, The défenses set up by the original demurrer, by the answer to 
the original bill, and by the cross-bill, may be summarized as fol- 
lows : First. Tennis Bros. Company, a foreign corporation, not 
having complied with the provisions of section 31, c. 35, p. 108, of 
the Acts of 1901 of West Virginia, requiring ail corporations to ac- 
cept in writing the provisions of that act and file such acceptance, 
was by the express terms of the act prohibited from bringing this 
suit. Second. Tennis Bros. Company under the contract were not 
laborers or materialmen, but solely superintendents of construc- 
tion — at the outside, contractors — and therefore not entitled to a 
lien under section 7, c. 75, of the Code of West Virginia of 1899. 
Third. That in no event can such lien attach for material ordered 
but not used during the continuance of the contract. Fourth. That 
the whole claim of Tennis Bros. Company, even if a lien attached, 
was defeated by the manner in which the work of superintendence 
in construction was perfornied. Fifth. That by reason of the gross, 
willful, négligent, extravagant, and unskillful manner in which this 
work was done the défendant railway company lias been damaged 
to the extent of $50,000, and a decree for this amount, and for the 
removal of the cloud on title by reason of the recordation of said 
lien, is asked for in said cross-bill. Sixth. A positive déniai that 
the original contract was ever modified. 

Taking up thèse défenses in their order, it is to be noted as to 
the first that the Législature of West Virginia on the 18th day of 
February, 1901, passed the act known as chapter 35 of the Acts of 
that year, and in section 31 thereof amended section 30 of chapter 
54 of the Code of 1899. The original Code section in full was as 
follows : 

"Any corporation duly Incorporâtes by the laws of any state, or terrltory 
of the United States, or of the District of Columbla, or of any foreign country, 
may, unless It be otherwise expressly provided, hold property and transact 
business In this state, upon complylng with the requirements of this section, 
and not otherwise. Such corporation so complylng shall hâve the same rights, 
powers and privilèges, and be subject to the same régulations, restrictions and 
liabilitles, that are conferred and imposed by this and the flfty-second and 
fifty-third chapters of this Code, and by chapter twenty of the Acts of 1S85. 
on corporations chartered under the laws of this state. Every such corpora- 
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tion shall flle with the secretary of state a copy of its articles of association 
and of the law and authority under whlch It is incorporated. The secretary 
of state shall Issue to every such corporation complying with the provisions 
of this Section a certiflcate of the fact of its having dpne so, which certificate 
shall be flled and recorded in the office of the clerk of the cotinty court of the 
county, or one of the counties in which its business Is conducted. Such cor- 
poration shall also flle, in the said elerk's office, a copy of its charter, to be 
kept and preserved therein. Every railroad corporation doing business in this 
state under the provisions of this section, or under charters granted or laws 
passed by the state of Virginia, or this State, Is hereby declared to be, as to 
its Works, property, opérations, transactions and business in this state, a do- 
mestic corporation, and shall be so held and treated in ail sults and légal pro- 
ceedings which may be commeneed or carried on by or against any such 
railroad corporation, as well as in ail other matters relating to such corpora- 
tion. No railroad corporation which has a charter, or any corporate authority, 
from any other state, shall do business in this state as the lessee of the works, 
property or franchises of any other corporation or person, or other wise; or 
bring or maintaln any action, suit or proceeding in this state, nntll it shall, 
in addition to what is herelnbefore requlred, file in the office of the secretary 
of state a writing, duly executed under its corporate seal, acceptlng the pro- 
visions of this section and agreeing to be governed thereby, and its failuro 
so to do, may be pleaded in abatement of any such action, suit or proceeding; 
but nothing herein contained shall be construed to lessen the llabillty of any 
corporation, which may not bave complied with the requirements of this sec- 
tion, upon any contract or for any wrong. Every such corporation which 
shall do business in this state, without having complied with the provisions 
of this section, shall be guilty of a mlsdemeanor, and upon conviction thereof, 
shall be flned not less than flve hundred dollars nor more than one thousand 
dollars for each month its failure so to comply shall continue. Prosecutions 
under this section shall be In the county in vrhlch the seat of government is. 
For every certificate issued under this section the secretary of state shall be 
paid by the corporation a fee of flve dollars." 

The législative act of 1901 amended the railroad clause of this 
section, so as to make it applicable to ail corporations, and not alone 
to railroads. The acts required to be done were the usual ones of 
filing charter with the Secretary of State, obtaining his certificate, 
recording same in some county where doing business, appointing 
attorney in fact to accept process, etc. 

Reasonable requirements by state laws of foreign corporations, 
as conditions précèdent to doing business in such states, hâve been 
upheld by fédéral courts in such cases as: Diamond Glue Co. v. 
U. S. Glue Co. (C. C.) 103 Fed. 838 ; Empire Milling Co. v. Tomb- 
stone M. & M. Co. (C. C.) 100 Fed. 910; Hooper v. State of Cali- 
fornia, 155 U. S. 648,-652, 15 Sup. Ct. 207, 39 L. Ed. 297, and cases 
cited. Thè fédéral courts, however, in construing thèse statutes, 
will be governed by the constructions given by the local courts of 
last resort. This statute, before amended (and the amendment is 
substantially the same as the original, except it extends the clause 
in respect to railroads in the original to ail foreign corporations), 
has been cited and more or less construed by the Suprême Court of 
Appeals of West Virginia in the cases of Childs v. Hurd, 33 W. Va. 
66, 9 S. E. 362; Rece v. N..N. & M. V. Co., 32 W. Va. 164, 9 S. E. 
312, 3 L. R. A. 573 ; Toledo T. & L. Co. v. Thomas, 33 W. Va. 566, 
11 S. E. 37, 25 Am. St. Rep. 925 ; Quesenberry v. People's B. L. 
& S. Ass'n, 44 W. Va. 612, 30 S. E. 73 ; Savage v. People's B. L. & 
S. Ass'n, 45 W. Va. 275, 31 S. E. 991 ; Floyd v. National L. & I. Co., 
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49 W. Va. 327, 38 S. E. 653, 54 L. R. A. 536, 87 Am. St. Rep. 805. 
Of thèse cases, Childs v. Hurd holds: 

"Where the statute law of a state requires that, before a corporation can 
do any business, It shall record in a certain county the certificate ol; its incor- 
poration, this Is a condition précèdent, and the corporation bas no power to 
transact any business tlll such condition Is complled with, and such corpora- 
tion bas really no existence till such certificate of incorporation Is so recorded." 

But a careful reading of the body of the opinion shows that the 
court in this case was construing a New York statute, not its own. 
and in such construction was following the New York décisions 
thereon. 

Rece V. N. N. & M. V. Co. decided that the Législature had no 
power to compel foreign corporations to become résident corpora- 
tions as a penalty for doing business in the state, so as to prohibit 
the removal of causes from state to fédéral courts, as had been 
sought to be done by this section. 

Quesenberry v. People's, etc., Ass'n and Savage v. Same simply 
hold: 

"A statute merely enabllng a corporation to hold property or do business 
in this state does not make it a domestlc corporation." 

Nor does the appointment by it of an attorney to accept service 
of process make it a domestic corporation. 

The cases of Toledo T. & L. Co. v. Thomas and Floyd v. National 
L.& I. Co.are important. In the first a well-considered discussion of 
this statute is had, and it is held substantially that the statute, being 
against common-law right, is to be strictly construed ; that, unless 
such statutes distinctly so déclare, contracts made by foreign corpo- 
rations will not be void ; that this statute does not so déclare ; that 
if the statute imposes, as this one does, a penalty upon the corpora- 
tion for failing to comply with such prerequisites, such penalty will 
be deemed exclusive of any others. In the latter case (Floyd v. 
National L. & I. Co.) the court has gone farther and held: 

"So far as It confllcts with the provisions of this section, the gênerai law 
of comity, as affecting tbe rlgbts of foreign corporations, bas been replaced 
in this state." 

Does the penalty by fine, prescribed in next to the last clause of 
the section, relate to the clause afïecting railroads, now by the act 
of 1901 extended to ail corporations, or is it to be construed to relate 
solely to the first clause relating to corporations generally? If it 
applies to the railroad clause, as well as to the others, then, under 
the ruling in Toledo T. & L. Co. v. Thomas, it must be held exclu- 
sive of ail other penalties, including this prohibition to sue. 

Counsel for défendant argues ably that it does not extend to the 
railroad clause, and that this railroad clause, now made gênerai, 
must be construed simply to suspend the right to bring suit until 
the foreign corporation compiles with the requirements, but without 
in any way vitiating its contract. I admit the reasoning is strong 
for this position ; yet, I must call attention to the fact that the pen- 
alty clause is very gênerai, and uses the exact words with which 
the railroad clause starts out, to wit : 
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"Every such corporation which shall do business in this state witliout hav- 
ing complied with the provisions of this section shall be guilty of a misde- 
meanor," etc. 

And I am therefore inclined to hold that it does apply to the rail- 
road clause, which is "one of the provisions of this section," and is 
therefore exclusive of the other penalty prohibiting the bringing of 
suit. 

But if I am wrong in this position, and I admit that it is open to 
argument and doubt, there is in this case another reason why I 
must overrule this défense, which is conclusive to my mind. The 
language of the statute expressly provides that it is to be pleaded in 
abatement. Section 16, c. 125, oi the Code of West Virginia of 1899, 
distinctly provides that no plea in abatement shall be — 

"Received after the défendant has pleaded in bar, or answered to the déclara- 
tion or blU, after a rule to plead, or a conditional judgment or a decree nisl." 

The case cited by counsel of Toledo T. & L. Co. v. Thomas, 33 
W.Va. 566, 11 S. E. 37, 25 Am. St. Rep. 925, does not sustain the 
position taken, nor does it in any way modify the requirements of 
the statute. In that case a plea in abatement, not sworn to as re- 
quired, was, however, filed in time at the first return rules, and at 
the same rules an answer, properly sworn to, setting up the same 
matter of abatement, was also filed. The court held, according to 
well-settled rules of equity, which disregard form, that the answer, 
properly verified and filed in time, was sufficient to présent the 
matter of abatement. But in this case the cause was matured and 
set down for hearing ; a demurrer was entered and strenuously ar- 
gued and insisted upon in bar of plaintifif's right, was formally over- 
ruled, and défendant ruled to answer within a stated time, which on 
its motion was extended ; and the answer was in court at last filed, 
and for the first time set up this défense. Eight days after the de- 
fendant further obtained leave and filed against plaintiff its cross- 
bill seeking affirmative relief. Under thèse circumstances I hâve no 
hesitancy in saying that this technical défense came too late and 
must be overruled. 

The second proposition, to the eiïect that Tennis Bros. Company 
was not, upon a proper construction of the contract, a workman, la- 
borer, or other person performing labor by virtue of contract, and 
therefore could hâve no lien under section 7 of chapter 75 of the 
Code of 1899, was set up and earnestly insisted upon by the demur- 
rer overruled by my predecessor ; but it has again been set up and 
relied upon in the answer and argument, and should be considered 
upon this final hearing. 

Section 7 of chapter 75 of the Code of 1899, relied upon by plain- 
tifï, is as follows : 

"Every workman, laborer, or other person who shall do or perform any 
work or labor, by virtue of any contract for any incorporated company doing 
business in this state, shall hâve a lien for the value of such, work or labor, 
upon ail the real estate and Personal property of said company, and such 
lien shall hâve priority over any lien created by deed or otherwise on such 
real estate or personal property, subséquent to the time when the said labor 
was performed, but there Shall be no priority of lien as between the parties 
claiming under the provisions of this section. Provided, that no lien shall 
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be created under this section for labor performed more than nine months be- 
fore such lien was recorded." 

The ninth clause of section 17 of chapter 13 of the Code of 1899, 
relating to the gênerai rules for construction of statutes, provides: 
"The Word 'person' ineludes corporations if not restricted by the context." 

Applied in B. & O. R. Co. v. Gallahue's Adm'rs, 12 Grat. 663, 65 
Am. Dec. 254; Miller's Ex'r v. Commonwealth, 27 Grat. 110; Que- 
senberry v. People's B. L. & S. Ass'n, 44 W. Va. 514, 30 S. E. 73. _ 

I can see nothing in the statute restricting this lien law to an indi- 
vidual. I can see no reason why a corporation, by and through its 
agents and employés, may not, like "other persons," do and perform 
"work or labor by virtue of any contract for any incorporated Com- 
pany," and thereby acquire a lien under this section 7 of chapter 75 
of the Code of 1899. In Chapman v. Brewer, 43 Neb. 890, 62 N. W. 
320, 47 Am. St. Rep. 779, construing a similar statute, it is ex- 
pressly held the word "person" does include a corporation. The 
question, therefore, narrows itself down to a considération of 
whether the things provided to be done by this Tennis Bros. Com- 
pany under the contract can be considered "work or labor" in the 
meaning of this statute. The contention to the contrary does not 
seem to me to be sound. This company undertook to hire the la- 
bor, supervise the grading, the trestle and bridge work, the laying 
down of the rails, and numerous other things, being primarily lia- 
ble to pay ail labor bills, supply ail tools, and to be wholly under the 
direction and control of defendant's supervising engineer. It would 
seem clear that this could be nothing else than work and labor un- 
der contract. It would likew^se reasonably appear plain that the 
manner of arriving at the compensation to be paid for this labor by 
the terms of the contract would be immaterial. It might hâve pro- 
vided for a fixed gross sum, for a sum based upon the number of 
men employed and the days of work required. It did provide that 
the compensation for this labor should be arrived at by taking a per 
cent, amount of the outlay made in accomplishing the work. I 
hâve had some trouble in determining what effect the clause pro- 
viding for one-half of this compensation to be paid in bonds has 
upon this lien; for thèse bonds, if tendered promptly, would, to 
the extent at least of one-half the amount, hâve destroyed the right 
to this laborer's lien, because their payment period ran far beyond 
that in which lien could be filed and enforced by suit. Cushwa v. 
Improvement Co,, 45 W. Va. 490, 32 S. E. 259. But this method of 
payment under the contract was clearly optional with the défend- 
ant, and it was not accepted. No bonds so far as disclosed were ever 
issued, certainly not tendered to plaintiff, and the right to do so 
may well be assumed to hâve been abandoned. Therefore I think 
the demurrer was properly overruled, and this second ground of 
défense must fall. 

The third claim, that in no event can lien attach for material or- 
dered, but not used, must likewise be overruled under our view that 
the amount of material furnished, or what is done with it, is only 
material so far as its cost furnishes a baais for determining the 
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amount of compensation to be paid plaintiff for its work and labor. 
If this material was not used, plaintiff may not hâve, in conséquence, 
been compelled to do so much work as if it had been used. This 
view bas been taken by plaintiff, and in conséquence a lesser per 
centum is charged, so far as this unused material is concerned. 

The fourth and fifth claims of défense, to the effect that the plain- 
tiff so badly performed its obligations under the contract as to for- 
feit its whole claim and create a claim against itself for $50,000 
damages in favor of the railroad company, are to be decided solely 
from the évidence and may be disposed of together. There can be 
no déniai of defendant's right under proper pleadings, as hâve hère 
been made, to recoup damages for bad work and useless and extrav- 
agant outlay. The fact remains, however, that the burden is upon 
the défendant to make good such claim by preponderating évidence. 
Without taking the time to set forth the évidence, which is volumi- 
nous, it will be sufïïcient for me to say that my analysis of it leads 
me to the conclusion that it is too gênerai, vague, and indefinite, 
if not contradictory, to substantiate the claims of défendant. For 
instance, bitter complaint is made that C. C. Tennis did not give 
sufficient of bis personal attention to the work, as he had promised 
to do, and which promise, it is alleged, was one of the superinducing 
causes of the exécution of the said contract by the défendant Com- 
pany, but, on the contrary, intrusted the work to incompétent fore- 
men ; yet, it is in évidence, and not substantially denied, that the 
défendant company, through its agents, sought to retain, after it 
had canceled the contract, most of thèse foremen to complète the 
work, going so far in instances as to offer increased compensation. 
Again, in almost every spécifie instance where faulty work was 
done, the évidence is confîicting as to which side was to blâme 
therefor. It is certain that the défendant company had two purposes 
in view — the one, to build the road as cheaply as possible; the 
other, to get it done and in opération to Paden City by a certain 
date, when a lot sale, in which substantially the same parties as in 
the railroad company were interested, was to be made. To accom- 
plish the first purpose, it is clear the défendant company did not 
keep an experienced engineer employed, but delegated this im- 
portant work to a youth of 30, the son of one of the parties largely 
interested in défendant company, who was just from an engineer- 
ing school, without expérience, and who disclaims that he was 
responsible in the premises or clothed with authority as supervising 
engineer. In fact, the contention is sought to be made that the 
plaintiff company should be held responsible for the engineering 
supervision by reason of some understanding with one of its fore- 
men. This was not in accordance with the terms of the contract, 
which explicitly provided that the défendant company should pro- 
vide engineering supervision and the plaintiff should work subject 
to it and meet its requirements and approval. There is nothing te 
show that the assumption of this engineering supervision, in mod- 
ification or change of the contract, by plaintiff company, was made 
or ratified by such company, or by any of its officers authorized 
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to bind it. To accomplish the second purpose, the work was rushed, 
and was necessarily in an uncompleted state at the time when 
the défendant canceled the contract. No man can tell, under such 
circumstances, just how the work would hâve been finished by the 
plaintiff Company, or what just complaints would hâve arisen con- 
cerning it as so completed. The presumption in favor of the hon- 
esty and efficiency of the plaintiff company and its work is not re- 
butted, and therefore I must hold, as a question of fact, that this 
défense and counterclaim for damages must be denied. 

The sixth matter of défense, that of a déniai that the contract 
was ever modified, or any new contract made whereby the plaintifï 
company was to receive 10 per cent, of the net cost of ail material 
and labor necessary for the construction of the rolling stock, elec- 
tric car equipment, power house and contents, real estate, and build- 
ings, is also a question of fact, and hère the burden is upon plain- 
tiff to show such modification or new contract. The évidence, in 
my judgment, does not preponderate in favor of such contention, 
but, on the contrary, the prépondérance is against it ; and there- 
fore this défense should be sustained, and the item of $900 for "10 
per cent, of the actual net cost of $9,000 worth of labor in construc- 
tion of wells, car barn, and power house, including material for 
same," should be stricken out of plaintiff's claim and disallowed. 

One other question remains to be determined. The plaintiff in 
its bill allèges that equity, having jurisdiction for the purpose of 
enforcing its équitable lien for work and labor done under the con- 
tract, will take jurisdiction for ail purposes, and asks against de- 
fendant company the ascertainment of, and an independent decree 
for, the damages claimed to hâve been incurred by it by reason of 
the répudiation or cancellation of the contract by défendant com- 
pany. I hâve no doubt of the entire correctness of this view of 
equity's jurisdiction under ordinary circumstances ; but in this case 
it appears that défendant company, a few days after this suit was 
brought, was placed by a court of compétent jurisdiction in the 
hands of a receiver. The évidence touching this receivership is 
very indefînite and unsatisfactory ; but I think it may be safely as- 
sumed, from what has been produced touching it, that it was in- 
voluntary on the part of défendant company, which by reason of 
its inability to pay its debts is being forced by the proceeding into 
involuntary liquidation. In such case it has been held in Griiïïth v. 
Boom & Lumber Co., 46 W. Va. 56, 33 S. E. 125, that its executory 
contracts become nugatory, and if such contracts be not adopted by 
the receiver — 

"ïhe eontracting party is not entitled to damages as for a breach of such con- 
tract, but is only entitled to a .iust compensation for the actual expenditure 
of labor and money by him in fulfiUment of his contract, subject to a déduction 
of ail sums paid him thereunder." 

I frankly say that I hâve never yet reconciled this ruling with my 
own private judgment. I, however, was counsel in the case main- 
taining the opposite view. I am now, as judge, called upon to in- 
terpret thèse questions according to the laws and décisions of the 
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State and its court of last resort. The principle se held, so far as I 
can find, has not been reversed by the Suprême Court of Appeals of 
West Virginia. On the contrary, it has been substantially affirmed 
in the same case, which went a second time to that court and is 
reported in 48 S. E. 443. I feel myself, therefore, bound to follow 
this ruling, and inasmuch as the receiver in this case, so far as ap- 
pears, did not adopt this executory contract, but acquiesced in its 
répudiation, made a few days before his appointment, and as no 
claim is made by plaintiff "for compensation for the actual ex- 
penditure of labor and money by it in fulfillment of its contract, 
subject to a déduction of ail sums paid it thereunder," I must deny 
it the relief asked for in the nature of damages for breach of the 
contract. 

I can see no reason why a référence of this cause to a master com- 
missioner is necessary. In my view of the matter, the plaintiff 
Company has proven its claim for the full amount of $18,101, ex- 
cept as to the item of $900, which should be deducted therefrom, 
leaving the sum of $11,201, which is entitled to bear interest from 
September 16, 1903, the date of the account filed ; that for this sum 
and its interest plaintiff, by reason of the recordation of its account 
ând déclaration, has acquired a first lien upon the property of said 
Company, which, by reason of the institution of this suit before ap- 
pointment of a receiver, may be enforced by a sale of such prop- 
erty without delay, and independent of the proceeding appointing 
such receiver; that the cross-bill should be dismissed, with costs, 
and plaintiff denied the independent decree for damages because of 
the breach of the contract asked for by it; and I will so decree. 



THE PRESQUE ISLE. 
(District Court, W. D. New York. August 24, 1905.) 

1. Shipping — INJUEY TO Oabgo feom Unseawoethy Condition of Vessel— 

ESTOPPEL OF CnAETEREB. 

Tlie principle that a charterer who accepts a vessel which Is in a de- 
fective condition cannot cohiplain of injury to the cargo caused by such 
defects is applicable only where the vessel was examined and accepted 
with knowledge of her condition; otherwise, he has a right to rely on the 
Implied warranty of seaworthiness. 

2. Evidence— Pakol Evidence— Conteact or Affreiqhtment— Biix of Lad- 

INQ. 

A bill of lading, while prima facie évidence of the recelpt of the mer- 
chandise and of its condition when received, as a contract of affreightment, 
stands in the same position as other written agreements, and cannot be 
varied or altered by prior conversations. 

[Ed. Note. — For cases in point, see vol. 20, Cent Dig. Evidence, § 1827.] 

3. Shipping — Injxjbt of Caego— Bueden of Proof. 

A vessel owner who reçoives goods in good condition, as evideneed by the 
bill of lading, and delivers them damaged, has the burden of proof to es- 
tablish that the damage arose from an excepted risk. 

[Ed Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 481.] 
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4. SaME— LlABILlTY 01" VKSSEI,. 

Libelant, a Iake carrier, whlch contraeted for the carrlage of merehan- 
dise from New York to Chicago, and afterwards cliartered the respondent 
canal boat to carry the cargo from New York to Bulïalo, to be there trans- 
shipped, made snch contract in the capadty of shipper, and as such niay 
maintain a suit in rem against the canal boat to recover for damage to the 
cargo durlng the shipment. 

In Admiralty. Suit in rem to recover for damage to cargo. 

Brown, Ely & Richards and Harvey L,. Brown, for libelant. 
Gibbons, Pottle & Talbot and Frank Gibbons, for claimant and 
respondent. 

HAZEL, District Judge. On July 16, 1903, Chase & Sanbom, of 
Chicago, 111., consignées of a cargo of cofifee which had arrived at 
the port of Brooklyn, N. Y., on the steamer Syracuse, being desirous 
of shipping the same via Erie Canal to Chicago, through their for- 
warding agents engaged the libelant, Western States Line, a cor- 
poration, to convey the cargo in question. The libelant, owning no 
canal boats, thereupon chartered the Presque Isle, owned by the 
Erie Dock & Transportation Company, to carry the merchandise to 
Buffalo, where it was to be transhipped to the steamer Wissahickon 
for the remainder of the voyage. The cofifee was loaded into the 
canal boat on July 16 and 17, 1903, from Bulkhead Piers 5 and 6, 
Brooklyn. The évidence shows that during the time of loading the 
weather was threatening and misty, but, as hereinafter stated, rain 
did net fall. On the removal of the cargo from the canal boat at 
Buffalo some of the sacks of cofifee were found to be stained and 
moist. An investigation was immediately instituted, which re- 
sulted in discovering damage to other sacks in the hold. The dam- 
aged sacks were segregated on the wharf from those untouched by 
water or dampness. Upon reconditioning the cargo it appeared that 
out of the shipment of 2,507 bags of cofifee 218 were injured or water- 
stained in spots. None were whoUy wet or damp. In conséquence 
of such partial moisture or dampness the coffee in some of the sacks 
became heated or sweated, so called. The Western States Line 
has filed a libel in rem against the canal boat to recover the damage 
to said cargo. 

The facts relating to the damaged condition of the cargo are not 
disputed, and the amount involved is not large. Libelant claims 
that the merchandise, when loaded, was in good condition, and that 
the moisture or injury complained of was entirely owing to the un- 
seaworthiness of the vessel, in that during the trip water leaked 
through her deck upon the cargo. The claimant contends, among 
other things, that such defect or cracks, if any, in the deck of the 
vessel, were perfectly obvions to the libelant, and could hâve been 
observed by the exercise of reasonable diligence, and therefore the 
charterer cannot now complain. This proposition is maintained 
by counsel for claimant upon the authority of Waterhouse v. Min- 
ing Co., 97 Fed. 466, 38 C. C. A. 281, and Hughes on Admiralty, pp. 
160, 161. But thèse authorities are thought to be inapplicable. 
The principle upon which this défense may be interposed is where 
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the charterers examined and acceptée the vessel with knowledge of 
her condition. The elicited facts do not warrant the conclusion that 
the libelant had knowledge of the leaky condition of the canal boat. 
The simple fact that the stevedores were employed by libelant to 
stow the cargo, and probably had some opportunity to observe the 
condition of the boat, is insufficient to establish such knowledge 
on the part of the charterer. And in the rare instance only where 
a vessel is engaged with actual knowledge of her defective condition 
is she excused from the implied warranty of seaworthiness at the in- 
ception of the voyage. To escape liability as a common carrier for 
damage to her cargo, the transporting vessel must be stanch, strong, 
and fitted for the service for which she is engaged. Her condition 
must be such as will enable her to carry the cargo which she under- 
takes to transport without injury on account of leakage or other de- 
fects of construction, which aiïord insufficient protection to her 
freight. The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 
644; The C. W. Elphicke (D. C.) 117 Fed. 279, affirmed 122 Fed. 
439, 58 C. C. A. 346. 

The Western States Line, by its paroi and documentary arrange- 
ment with the master of the Presque Isle, did not, as contended by 
claimant, become her owner pro hac vice. The New York (D. C.) 
93 Fed. 495. She was not demised to libelant, nor navigated at 
its expense, and hence the arrangement must be deemed to hâve 
been a mère contract of affreightment. The control and manage- 
ment of the canal boat remained in the claimant, and the amount 
paid by libelant at the beginning of the voyage was advanced on 
account of the contract of afifreightment, and not otherwise. By the 
bill of lading or captain's manifest the master agreed to transport 
the cargo from New York, and deliver the same in "like good order" 
at Buffalo. The bill of lading, in the ordinary printed form, con- 
sisted of a receipt for the merchandise, acknowledging that the 
goods were received in good condition, and concisely stating the 
carrying agreement. The suggestion, therefore, that the transport- 
ing boat was bailee for hire only, and liable to mère ordinary skill 
and care, is without force, and the authorities cited upon this point 
are thought not to apply. It is uniformly held that a bill of lading 
is prima facie évidence of the receipt of the merchandise and its 
condition at the time of delivery (4 Amer. & Eng. Ency. of Law, 
p. 728 ; Nelson v. Woodrufï, 66 U. S. 156, 17 L. Ed. 97 ; Ellis v. 
Willard, 9 N. Y. 529 ; The T. A. Goddard [D. C] 12 Fed. 174; Laza- 
rus v. Barber [C. C. A.] 136 Fed. 534) ; but as a contract it stands 
in the same position as that of ail other written agreements, and 
accordingly cannot be varied or altered by prior conversations. 
That the damage was caused on account of leakage in the deck of 
the transporting canal boat, which rendered her unseaworthy for 
carrying freight of the class mentioned in the bill of lading, is clearly 
shown by preponderating évidence. That the cargo was exposed to 
rain at the time of loading is not sustained by the proofs. 

Claimant contends that the trip was made during extremely hot 
weather, and that the beat was apt to crack open the boat's deck ; 
but I incline to the opinion that the deck was defective and un- 
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Sound at the commencement of the voyage. Libelant's witness 
Sprickman, who made an examination of the hold of the canal 
boat immediately upon discovering the damaged coffee, testifies 
that he saw the damp oakum driven through the seams, and drops 
of water still hanging on the underside of the deck, and, further, 
that two men were calking on the boat while he was engaged in im- 
loading. Libelant's witness Strasmer, describing the condition of 
the Presque Isle, states that the deck had been patched extensively, 
there were canvas patches at the bottom of the hatch coamings, and 
tliere were places where it was deteriorated or rotten. He also states 
that there were pièces of canvas fastened onto the deck, to "cover 
a seam where the coaming was set onto the deck." The fact that 
sacks which were not piled or placed directly underneath the open- 
ings in the deck were found to hâve been slightly wet or moist is not 
surprising, when it is considered that the bags were irregularly 
stowed in the hold. Witness Donnelly, for libelant, explains that 
the sacks were — 

"Dumped in the hold. They weren't stowed, and in spots where the lealc came 
through. or the wet, the sacks were wet on the ends and in the center and 
différent places, just as it went down through." 

The merchandise for transportation having been received in good 
order, the carrier must be held responsible for its damaged condi- 
tion, inasmuch as the bags became wet or moist during the voy- 
age from the place of loading to the point of transshipment. The 
claimant has not satisfactorily explained such damaged condition 
of the cargo on its arrivai at the port of Bufïalo. The rule stated 
by Judge Holt in the case of The Patria (D. C.) 125 Fed. 425, 
likewise has application hère. In that case the court said : 

"I think that the rule applies that, when a common carrier receives goods 
in good condition and delivers theni damaged, it has the burden of proof to 
show that the damage was caused by a risk excepted in the bill of ladlng, and, 
In the absence of satisfactory proof that the damage was so caused, the 
«ourt is justified in finding for the libelant, even If the cause of damage does 
not plainly appear." 

See, also, The Caledonia, supra; Work v. Leathers, 97 U. S. 379, 
24 L. Ed. 1012 ; The Oregon (C. C. A.) 133 Fed. 609 ; Insurance Co. 
of North America v. North German Lloyd Co. (D. C.) 106 Fed. 973. 

It is further urged on the part of the claimant that the libelant 
has no lien for any damage to the cargo, and therefore has no cause 
of action against the boat in question. As between the parties to 
the contract of afifreightment, the libelant was the shipper, and as 
such, I think, has the right to hold the carrying ship responsible 
for claims growing out of such contract. Dupont De Nemours & 
Co. V. Vance et al, 19 How. 162, 15 L. Ed. 584. The rights of the 
owner of the vessel and the shipper, as stated in the bill of lading, 
are mutual, and the transporting vessel is liable under the contract 
for failure to fulfîll its obligation. Even though no évidence of sub- 
rogation to the right of the cargo owner has been shown, the libel- 
ant, in my opinion, may nevertheless enforce the liability arising out 
of the contract. The final disposition of this point, however, may 
be reserved to the hearing before the commissioner appointed to 
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ascertain the amount of damage. It is alleged in the libel that the 
Western States Line paid to the cargo owners the amount of the 
injury, and presumably évidence showing such paymeht and sub- 
rogation to the claim of Chase & Sanborn will then be forthcoming. 
My concKision, therefore, is that there should be a decree for the 
libelant, with the usual référence to the clerk to fix the damages. 



In re MULLEN. 

(District Court, D. Maine. September 1, 1905.) 

No. 4,740. 

Bankbuptcy— Exemptions— Tools of Occupation. 

A bankrupt, wlio Is a professional guide for hunters and flshermen, and 
as such reglstered undér the lawa of Maine, is entitled to the exemption 
of a canoë as a tool of his trade or occupation, under Rev. St. Me. c. 83, § 
64, par. 6 ; but a rifle does not corne withln such exemption. 

[Ed. Note. — For cases In point, see vol. 6, Cent. Dig. Baukruptcy, |§ 
660, 664; vol. 23, Cent. Dig. Exemptions, §§ 47, 56, 57.] 

In Bankruptcy. On certificate from référée. 

Aubrey L. Fletcher, pro se. 
Charles W. Hayes, for bankrupt. 

HALE, District Judge. This case comes before me on the cer- 
tificate of John F. Sprague, Esq., one of the référées of this court. 
The certificate shows that the trustée in bankruptcy filed a pétition 
praying for authority to sell a portion of the banîcrupt's estate at 
private sale, and among the articles so specifîed were one canoë and 
one rifîe. It appears that at the hearing before the référée counsel 
for the bankrupt objected to the sale of the canoë and rifle, claim- 
ing that they are exempt from attachment and seizure on exécution 
by virtue of the statutes of Maine. Whereupon the référée made 
an order exempting the canoë, but refusing to exempt the rifle. 
Section 6 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548 
[U. S. Comp. St. 1901, p. 3424]), relative to exemptions of bank- 
rupts, provides that the act shall not afïect the allowance to bank- 
rupts of the exemptions which are prescribed by the state laws in 
force at the time of the filing of the pétition. Section 64, par. 6, c. 
83, of the revised statutes of the state of Maine, provides for the ex- 
emption of "the tools necessary for his [the debtor's] trade or occu- 
pation * * * not exceeding fifty dollars in value." In apply- 
ing exemption laws of the several states, the fédéral courts in bank- 
ruptcy cases adopt the construction announced by the highest court 
of the State the statute of which is involved. Gunn v. Barry, 15 
Wall. 621, 21 L. Ed. 212; In re Stevenson (D. C.) 93 Fed. 789; 
Loveland on Bankruptcy (2d Ed.) p. 423, and cases cited. The 
Suprême Court of Maine, in construing the statute regarding the 
registration of guides, in State v. Snowman, 94 Me. 112, 46 Atl. 
818, 50 E. R. A. 544, 80 Am. St. Rep. 380, has said: 
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"It Is well known that most sportsmen who fréquent remote streams and 
lakes, and traverse the traekless forests, which eover large portions of the 
State, do so under the guidance and direction of guides. Guides may be re- 
garded as instrumentalities In flshlng and hunting. Guides should possesa 
such skill, expérience, sagacity, and probity that not only tlie safcty of the 
sportsman but the welfare of the state can be properly intrusted to them. 
They should be under such restrictions that it shall be for their interest to 
discountenance violation of the flsh and game laws. The Législature bas 
deemed it wise to ereate such a body of men, who shall pursne such vocation 
under the supervision of the commissioners of iuland fisheries and game, and 
shall asslst the commissioners in protecting and preserving the property of 
the State." 

It may be assumed that the bankrupt in this case belonged to the 
body of men thus described by the court of Maine, and therefore 
that he was one of the "instrumentahties in fîshing and hunting" 
referred to by the court. I think the référée is correct in holding 
that: 

"The canoë is necessary for the guide in performing his work while acting 
for flshlng parties, and his service in guidlng hunters Is of such a nature 
that without it he could not take them over the vast stretches of vsrater in 
the wllderness of northern Maine, and effect satisfactory rcsults in his busi- 
ness." 

I confirm the holding of the référée that the canoë is a tool or 
instrument of use and service, which should be exempt under the 
statute of Maine and under the bankruptcy act. I do not find that 
a canoë is enumerated in the bankrupt's schedules, but I assume 
that the référée has before him an amended schedule or some other 
évidence formally bringing to his attention the fact that the canoë 
is a part of the estate, and is of a value not exceeding $50, It must 
be observed hère that the schedules ought to contain a careful enu- 
meration of everything in the estate, whether or not any exemption 
is claimed in référence to any article enumerated. 

I also sustain the ruling of the référée holding that the rifle can- 
not be exempt as being an implement necessary in the business of 
_guiding. While the court of Maine has held that the "safety of the 
sportsman" is intrusted to the guide, I do not think it is the inten- 
tion of the court to hold that it is a part of the duty of the guide to 
protect the sportsman by means of a rifle from the attacks of wild 
beasts or from other physical force in the wilderness. I therefore 
fully sustain the référée in his finding in the premises, and confirm 
his order that the trustée amend his report on exempted propertj^ 
by adding thereto one canoë, valued as described in said schedule. 
I assume, as I hâve said, that such value does not exceed $50. 



PERSONS et al. v. WIRGMAN et al. 
(Circuit Court, B. D. North Carolina. July 28, 1005.) 

COSTS — COÎÎSTKUCTION OF DeCKEE. 

A decree and the mandate of the appellate court afflrming the same 
construed with respect to costs chargeable against the sureties on th" 
bond for appeal. 
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On Motion to Discharge Sureties on Appeal Bond. 

Shepherd & Shepherd, for complainants. 
F. H. Busbee, for défendants. 

PURNELL, District Judge. Now cornes F. H. Busbee, of coun- 
sel for défendants, after notice served upon James E. Shepherd, 
counsel for complainants, and moves for an order releasing the sure- 
ties on the bond given by défendants on appeal to the Circuit Court 
of Appeals and to the Suprême Court, and, the cause being argued, 
it is held : That this Court has no power or authority to modify 
or change the mandate of the Circuit Court of Appeals affirming 
the decree of this court, and that, the said decree being affirmed by 
the Circuit Court of Appeals, this court must administer this estate, 
and the matters involved in the suit, according to the mandate of the 
Court of Appeals. The original decree, which was drawn by the 
counsel in the case at the request of the court, touching the matter 
of costs, provides that the plaintiffs "recover judgment for the sum 
of $50,000 and interest, * * * according to the terms of the 
mortgage from February 17, 1891, and the costs of this action" ; and 
the land described in the bill of complaint is condemned and charged 
with that amount and said costs. While this court cannot modify 
the said mandate of the Court of Appeals, under the clause "this 
cause is held for further direction," it may and has authority to con- 
strue said mandate, and the sentence quoted is construed to mean that 
the défendants be taxed with ail the costs of the litigation up to and 
including the final decree, and this is the purpose for which the 
bonds were executed, and that the land be taxed or the fund arising 
therefrom, with the costs accruing after the final decree. And here- 
upon it is ordered that upon filing certificate of the clerk of the 
United States Circuit Court of Appeals, and the United States 
Suprême Court that there are no costs unpaid in those courts in this 
cause mentioned, standing in the name of F. M. Wirgman et al.,_ 
appellants, v. H. H. Persons et al., and the payment of the costs in' 
this court, the bonds filed herein are ordered to be canceled. 



In re DRUMGOOLB. 

(District Court, E. D. Pennsylvanla. August 25, 1905.) 

No. 1,946. 

1. Bankruptcy— Effect of Oebeb— Ees Jtjdicata. 

An order made by a référée on a motion directlng a triLstee to return 
to the purchasér of certain casks of wliisky sold by the trustée a part of 
the purchase money on account of a shortago in the quantlty, where the 
amoujit Involved was small, the shortage very large, and no défense was 
made, does not constitute an adjudication of the terms of the contract of 
sale whleh wlll bind the trustée vrhen a much larger claim is filed Involv- 
ing other packages. 

2. Same— Claim Aoainst Tbustee— Splitting of Demand. 

Where a purchasér of a large quantlty of whisky at a trustee's sale 
made a claim for shortage in two packages, which was allowed, he is bar- 
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red of further daim with respect to other packages, which might hâve 
been ascertalned. and included In the former clalm. 

In Bankruptcy. On certificate from référée. 

E. Spencer Miller, for claimant, 
Furth & Singer, for trustée. 

J. B. McPHERSON, District Judge. The facts appear from the 
following reports of the référée (Théodore M. Etting, Esq.) : 

"This claim arises under the following circumstanees: 

"There was sold by the trustée in bankruptcy, at the hands of Samuel T. 
Freeman & Co., auctioneers, on the 23d day of June, 1904, certain domestic 
whisky of various âges, then In barrels and on storage at a distillery, known 
as 'Scarlett Mills, Pa.' Notice of the proposed sale was given by postal cards. 
Claimant received one of the cards, attended the sale, and purchased certain 
whisky which in the card is described as follows: 

" '109 bbls. Drumgoole, Pa., Rye Whisky, spring 1902, 3,763.7 gais.' 

"The priée paid was $1,166.75. 

"The présent application, which is by pétition, heard on answer and proofs, is 
for an order on the trustée for the repayment of $254.00. 

"The clalm, as stated in the pétition, is 'that, in fixing the aniount of his 
bids and In making payment, claimant relied upon the représentation, de- 
clared by the advertisements, that he was to acquire thereby, substantially, 
3,763.7 gallons of whisky of the character specifled in said advertisement; 
that he would not bave bid and paid for the same the sum of $1,166.75, had 
he not understood that said advertisements represented to him and assured 
hlm that the quantity of whisky to be received by him, should his bid become 
a purchase, would be, substantially, 3,763.7 gallons.' 

"The défense set up is that the whisky w^as sold as per the gauge furnished 
by the internai revenue departmeut, and that there was no warranty. 

"The claimant ofCered in évidence a prevlous décision of Référée Hunter, to 
whom the case had been referred during my absence, together with the record 
containing the application upon which Mr. Hunter's opinion had been given. 

"The application was made on September 21, 1904, by motion. The référée 
was asked, because of an ascertalned shrinkage of 46 gallons in two of the 
packages, known as packages Nos. 303 and 352, to make an order for the pay- 
ment of $14.50. 

"Mr. Hunter's opinion was rendered upon thts application. In the opinion 
and in the record the date of the sale as stated is July 29th. There was 
but one sale, and, as the error referred to is purely clérical, an amendment 
was allowed. 

"It is contended, on behalf of the claimant, that the trustée is estopped from 
setting up the défense contained in the answer, by reason of Mr. Hunter's 
opinion upon the previous application; the terras of sale being thereby con-- 
clusively determined. This contention cannot, I think, be maintained. The 
expression that a judgment Is conclusive of every matter which might hâve 
been litigated Is misleading. . 

"What is really meant is that a judgment is conclusive upon Issues ten- 
dered by the plaintifC's complaint. Freeman on Judgments (4th Ed.) § 249. 

"A point not in litigation in one action cannot be received as concluslvely 
settled in any subséquent action upon a différent cause, because it might hâve 
been determined in the first action. Parties are only bound by what was in 
fact litigated and determined. Cromwell v. County of Sac, 94 U. S. 351, 24 L. 
Ed. 195. 

"When a judgment In one action is offered in évidence in a subséquent ac- 
tion upon a différent demand. It opérâtes as an estoppel only upon matters 
actually at issue and determined in the original action, and such matters, 
when not disclosed by the pleadlngs, must be shown by extrinsic évidence. 
Davis V. Brown, 94 U. S. 423, 24 L. Ed. 204. 

"If, upon the face of the record, anything is left to conjecture as to what 
was necessarily Involved and decided, there is no estoppel in it when pleaded, 
140 F.— 14 
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and nothing conclusive In It when offered In évidence. Russell v. Place, 94 U. 
S. e06, 24 L. Ed. 214. 

"I do riot understand that the more récent case of New Orléans v. Cltlzens' 
Bank, 167 U. S. 371, 17 Sup. CL 905, 42 L. Ed. 202, is at variance with the 
casos above referred to. i under.stand that case to décide that in the second 
action the question of estoppel will dépend upon the issue in the two actions, 
upon the similarity of the right to reeover and the défense, and that the es- 
toppel ean only be of avail in the second snit when the very matter or thing 
which it is sought to litigate must bave been adjudicated in the prior action. 

"It would, I think, be a perversion of the principle by which estoppel is 
governed to give to motions not raising distinct and deflnite issues the dignity 
of pleadings, or to orders made thereon the effect of judgments. ïhe présent 
case furnishes an apt illustration. Within a comparatively short time after 
the sale the purchaser, by motion, asked for an allowance of $14.50 on ac- 
count of shortage in two of the packages. No definite issue was raised In- 
volving the terms upon which the petitioner's purchase had been made, and 
no évidence was offered other than that of the bankrupt, who was called by the 
claimant to establish the existence of a custom in the trade. The référée, in 
making the allowance, used some gênerai expression with regard to contracts. 
and now I am asked, upon an application of a différent nature, with regard 
to shrinkage not discovered until flve months after the purchase, and which 
relates to other packages and which is founded upon an Independent cause 
of action, to glve to the opinion above referred the effect of a judgment upon 
an issue not raised by any formai pleadings and not sustained by any testi- 
mony whatever. 

"From the testimony presented with respect to the terms pf the sale I flnd 
the facts to be as follows: About a week before the sale, and after the postal 
cards had gone ont, the question arose whether the whisky should be sold 
as so many gallons, or whether it should be sold subject to regauge. There 
was a consultation upon this question between counsel for the trustée and the 
auctioneer. It was concluded to sell the whisky on the following terms: The 
piu-chaser to pay for the amount shown by the government gauge and to take 
what there was there, and that, to guard bidders, an announcement should be 
made before the sale to the above effect. 

"Such an announcement was made before the whisky was offered for sale. 
The whisky purchased by the claimant, doubtless In part because of thèse cir- 
cumstances, brought a lesser price than was anticlpated, and, though the 
sale was conflrmed, there was evidently some disappolntment with respect to 
the priée obtained. 

"In arriving at the conclusions above referred to, I am not unmindful of 
the fact that the clalmant's testimony is that no notice was given other than 
that eontalned In the postal cards, that If such notice had been given he 
would hâve heard It, and that he had no knowledge at the time of the pur- 
chase that the quantity would be less. Nelther am I unmindful of the fact 
that the. testimony of the claimant Is supplemented by that of Mr. Dorsey, at 
whose Instance the claimant attended the sale, as well as by that of Mr. 
Bellwar. Both of thèse wltnesses deny that any such announcement was 
made, and say that their position was such they could readily hâve heard it 
If made; but their testimony Is in entire conflict with that of the Messrs. 
Freeman, one of whom cried the sale, whilst the other was on the floor. 
Neither of thèse wltnesses hâve any interest in the matter, and they were 
charged with the responsible duty of making the sale, and I believe tlieir tes- 
tlmonj'. The claimant is an upholsterer and a purchasing agent. Ile never 
had purchased before at a sale of this character. The sale was made in 
June. This application was not made until December following. He is an 
Interested party, as is also Dorsey. Bellwar is a salesman, but positively re- 
fused to disclose, when aslted, his présent employer's name, and whilst the 
testimony of ail three of thèse witnesses is that they recelved postal cards 
before the sale, it does not appear from whom or how they recelved such 
cards; and the praetice in bankrnptcy sales is to send cards to prospective 
buyers only. In mailing cards, the trade or calling of the person to whom they 
are sent is the usual and nàtural guide to the auctioneer. 
"My attention has been called to the fact that Freeman In his testimony, 
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on the confirmation of the sale, stated 'that some of the goods were sold sub- 
ject to regauge.' 

*i,"^* clearly appears, however, from other portions of liis testimony, tbat 
!j ^? referred to was not the domestic whisky purchased by the peti- 

"For the reasons above stated, the pétition is dismissed.' 

Report on Exceptions. 

"The petltioner bas flied certain exceptions, which I bave appended hereto. 
After considenng the exceptions, and atter conslderlng the conclusions of law 
and ract, as previously reported, I can see no reason to make any change 
therem, except in the following particulars: 

"It Is stated in the tenth Une from the bottom of the second page of my 
prevlous report, that 'there was but one sale.' My thought, which is not there 
clearly set out, is that there was but one date on which a sale occurred. 
The whisky contained in the parcels, with respect to which a previous appli- 
cation was made, was a part of the 3,703 gallons purchased by Kappes on the 
23d of June. 

"I désire further to state, if I hâve not already made myself clear in this 
respect, that when Kappes came before Référée Hunter, three montbs after 
the sale, he claimed and obtained relief, without any formai written applica- 
tion on a verbal statement made at a meeting of creditors. It w&s stated by 
bis counsel that he was the purchaser of certain specified packages, which, on 
examination, had been found to contain 21, instead of 75, gallons. It was upon 
this ground that relief was sought and obtained. 

"In the llght of existing facts, I apprehend that Mr. Hunter. if the matter 
had continued in his charge, would feel at liberty, notwithstanding bis former 
décision, which, under the facts as then presented to him, was proper, in con- 
sidering the présent application, to ascertaln the ternis of purchase. and that 
he would repudiate the contention that he was precluded from so dolng by hls 
former décision. Whatever power Mr. Hunter had in this respect now de- 
volves upon the présent référée. The particular référée in charge of the case 
is, for the time being, 'the court' 

"In conslderlng the matter now before the court, no argument which Is of 
any avail can be inferred from the prior décision ; it appearing that the prior 
décision was made with respect to another portion of the whisky and upon 
another issue, and that the record upon which the petltioner relies fails to 
show that the whisky then purchased, and the wl.'isky now under considéra- 
tion, was sold under the same contract. Cavanaugh v. Buehler, 120 Pa. 457, 
14 Atl. 391; Williams v. Hay, 120 Pa. 485, 14 Atl. 379, 6 Am. St. Rep. 719^ 
Kapp V. Shields, 17 Pa. Super. Ct. 524. 

"ïhe exceptions flled by the petltioner are accordingly dismissed." 

The report of Référée Hunter is as follows : 

"This claim arose under the following cifcumstancas: 

"The whisky belonging to the bankrupt estate was sold at publie auctlon on 
July 29th last. Two packages bought by Mr. Kappes at the sale contained 
75.25 gallons by the original gauges. On regauging at the time that Kappes 
took possession, the actual quantity of whisky in the packages proved to be 
18.10 gallons. Deducting this from the original gauge, it appeared that there 
was a shortage of 56.15 gallons. There is a government allowance for short- 
age, amounting upon thèse packages to 9.75 gallons, and there was therefore 
a net or excess shortage of 46.40 gallons. Kappes paid at the rate of 31 cents 
per gallon, and therefore paid on this shortage $14.38. He now daims the re- 
turn to him of this amount. 

"The évidence shows that In case of shrinkage In goods in excess of the 
government allowance on the regauging of liquor kept in a bonded wareliouse, 
many reputable whisky dealers guarantee to make the loss good. This évi- 
dence in the referee's opinion is not sufflcient to establisb a custom of the 
trade; but the référée cannot doubt that upon such an excessive shrinkage, 
apart from any custom, a dealer would be liable to his customers. A certain 
small sbrinkage naturally occurs and is allowed for in the sale of the liquors; 
but where, as in the présent case, 56 gallons out of 74 bave disappeared, there 
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Is a substantlal f allure of considération. The trustée, as It appears by the 
évidence, could bave had the packages regauged, and such regauging would 
hâve sbown the aetual amount to be sold. This course was not adopted on 
account of the difflculty of getting at the packages; and the trustée sold 18 
gallons for the price of 74. There is hère an absolute failure of considéra- 
tion. 

"The claim of Mr. Kappes for the amount of $14.38 Is sustalned, and the 
trustée Is authorized and directed to pay to him the said amount" 

I agrée with Mr. Etting that the testimony shows the contract of 
sale to hâve been that the purchaser bought whatever whisky was 
on hand, but was obliged to bid and pay on the basis of the govern- 
ment's last gauge. Of course, he must hâve known that he would 
not find as much in the barrels as the last gauge had disclosed, and, 
equally of course, he bid a sum per gallon that would probably 
allow for the deficiency. This being his contract, there is certainly 
no equity in the présent claim, and, indeed, no such ground is relied 
upon. The claimant's case is put squarely upon the theory that, 
because of Mr. Hunter's ruling in October, 1904, the terms of sale 
are conclusively established to hâve been différent from what they 
were in fact, and, therefore, that a due déduction should now be 
made for the différence in gallons between the quantity fixed by the 
original gauge, and the quantity found by the gauge of November, 
1904. 

To this contention I think two sufficient answers may be made : 

1. It is perfectly clear that Mr. Hunter never had before him, 
and therefore never decided, any controversy concerning the terms 
of sale. It is true that the rules of formai logic lead to the con- 
clusion that such a controversy was, in theory, involved in his dé- 
cision ; but the record shows that the fact was différent. No tes- 
timony was taken on the point, there is no note of any such dispute, 
the referee's opinion does not refer to it, and it is clear that no such 
question was discussed or considered. The amount claimed then 
was so small, and the deficiency in the two barrels then under con- 
sidération was so large (due probably to some exceptional cause), 
that nobody cared to press an objection, and the claim was allowed 
by common consent. Such a situation does not, I think, furnish 
the proper ground for applying the doctrine of res adjudicata. 

2. But, assuming the correctness of the claimant's position, and 
conceding that the contract was not as Mr. Etting has found it, I 
think the claimant cannot now succced, because he has split his 
cause of action, and therefore is forbidden to recover more than he 
claimed before Mr. Hunter. He could hâve had ail the whisky re- 
gauged at that time, and presented his full claim for damages. In- 
stead of doing this, he chose to confine himself to the loss on two 
of the barrels only, and on familiar principles he cannot sue again 
for the loss on the others. 

The fact that this défense is not set up in the trustee's answer is 
not important. It is a légal défense, growing out of undisputed 
facts which appear on the record, and did not need to be pleaded 
formally. The décision of the référée is affirmed. 
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KLEIN V. SOUTHERN PAC. CO. 

(Circuit Court, D. Oregon. August 23, 1905.) 

No. 2,851. 

1. New Teiai^Time fcb Heaking and Décision— Jubisdiction at Succeed- 

ING TEBM. 

The mère filing of a motion for a new trial in the Circuit Court in due 
time at the time at which the Judgment is rendered does not, of its own 
force and without any order or récognition by the court, carry the matter 
over to the succeeding term, so as to give the court jurisdiction to then 
hear and dispose of it without the coiisent of the opposing party. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. New Trial, § 315.] 

Obdebs— NuNc Pbo Tunc Bntey— Power to Makb. 

The office of a nunc pro tune entry is, not to make an order now for 
then, but to enter now for then an order previously made; and the fact 
that a judge in chambers expressed a willingness to make a desired order 
extending the time for flling a motion for new trial, where no such order 
was actually made or directed in court, does not warrant the entry of 
such an order nunc pro tune at a succeeding term. 

At Law. On motion for orders staying exécution pending mo- 
tion for new trial. 

James Gleason, for plaintiff. 

Wm. D. Fenton and R. A. Leiter, for défendant. 

GILBERT, Circuit Judge. The défendant présents a motion for 
an order staying exécution until the motion for a new trial shall be 
disposed of and a bill of exceptions settled and allowed. The 
plaintiff dénies that a motion for a new trial is pending. The ques- 
tion whether such a motion is now before the court is thus pre- 
sented. 

Judgment was rendered on December 27, 1904, at the October 
term of the court. On January 25, 1905, during the same term, a 
motion for a new trial was filed. The motion was not presented 
to the court during that term, and when the court, on Àpril 8th, 
adjourned for the term, no order was made continuing the motion 
to the succeeding term. At common law a motion for a new trial 
expires with the term, unless continued" by spécial order of the 
court. Kane v. Burrus, 2 Smedes & M. 313. The Législature of 
Oregon, recognizing this rule of the common law, has made pro- 
vision that a motion for a new trial shall be heard and determined 
during the term, unless continued for advisement or want of time 
to hear it, and that, when not so heard and determined or continued, 
it shall be deemed withdrawn and may be disregarded. 1 B. & C. 
Comp. § 175. The Suprême Court of the United States has held 
in a séries of cases that, if a motion for a new trial in a law case 
or a pétition for rehearing in an equity case is made or presented 
in season and entertained by the court, the time limited for a writ 
of error or appeal does not begin to run until the motion or pétition 
is disposed of. Kingman v. Western Manufacturing Co., 170 U. S. 
675, 18 Sup. Ct. 786, 42 L. Ed. 1193; Aspen Mining & Smelting Co. 
V. Billings, 150 U. S. 31, 14 Sup. Ct. 4, 37 L. Ed. 986; Texas & 
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Pacific Railway v. Murphy, 111 U. S. 488, 4 Sup. Ct. 497, 38 L. Ed. 
492; Brockett et al. v. Brockett, 2 How. 238-241, 11 L. Ed. 251. 
The power of the Circuit Courts, therefore, to disposp of a motion 
for a new trial filed at a prior term of the court, is thus clearly 
recognized, provided the motion was filed in season and was enter- 
tained by the court. 

Just what is meant by the term "entertained by the court" is not 
defined in thèse décisions. It would seem, however, that the term 
so industriously repeated must hâve some significance, and that the 
court thereby meant to say that something was necessary more than 
the mère filing of the motion. In City of New Orléans v. Eisher, 91 
Fed. 585, 34 C. C. A. 15, cited by the défendant, the motion was 
taken under advisement, and thus was entertained. In Brockett 
et al. V. Brockett, supra, the pétition for rehearing was referred to a 
master commissioner, and thereby was entertained by the court. 
The same is true of Cutting v. Tavares, O. & A. R. Co., 61 Fed. 150, 
155, 9 C. C. A. 401, cited by the défendant herein. In Aspen Mining 
& Smelting Co. v. Billings, the following entry in the docket of the 
trial court was made on the first day of the term succeeding that 
on which judgment was entered: "The motion for a rehearing of 
this cause having heretofore come on to be heard, and having been 
submitted on briefs," etc. The court, answering the objection that 
it did not affirmatively appear that the motion or pétition was en- 
tertained by the court, intimated that, since the application was 
passed upon as having been duly made, the presumption must be 
indulged that it was entertained by the court, in the first instance, 
during the term at which the decree was pronounced. Said the 
court: "The entertaining of the pétition keeps the jurisdiction 
alive." 

Counsel for the défendant cite two décisions of the Circuit Court 
of Appeals as authority for the proposition that a motion for a new 
trial seasonably filed at the term at which judgment is rendered, 
if undisposed of at that term, goes over for disposition at the suc- 
ceeding term. Walker v. Moser, 117 Fed. 330, 54 C. C. A. 262; In 
re Worcester County, 102 Fed. 808, 42 C. C. A. 637. In the first 
of those cases the question before the court was whether the court 
below had exceeded its jurisdiction in ordering a new trial. The 
verdict had been rendered at the October term. An order had been 
made at that term allowing a motion for a new trial to be filed on 
November 15th, at the November term. At the latter term the 
judgment was rendered, and the motion for a new trial was heard 
and disposed of. In view of those facts the court could well say 
that the fact that the motion was not disposed of at the October 
term caused it to go over as unfinished business to the November 
term, for it was not actually filed until the November term, the term 
at which the judgment was rendered and the motion was disposed 
of. In the second case, the Circuit Court of Appeals for the First 
Circuit had before it the question of the validity of a decree ren- 
dered in a proceeding in bankruptcy by the District Court upon a 
pétition for a rehearing. The appeîlate court said: 
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"Inasmuch as the pétition was flled during the June term, and was not 
stricken out, but was heard and its merits acted on at the Septeinber term, 
it must be accepted tliat the pétition was flled at the June term with the 
consent of the court, and that the court thus held its control over the pro- 
ceeding. * * * The District Court therefore had power during the term 
at whlch the decree was entered to vacate it and enter a new decree, and re- 
talned thls power over the case by permitting the flling of the pétition for 
a rehearing, as we hâve already shown, so that the resuit is in ail respects 
the same as though ail the proceedings had occTirred at the June term." 

The court, to fortify this position, referred to its prior décision 
in Andrews v. Thum, 64 Fed. 149, 13 C. C. A. 77, which it thus 
reviewed : 

"A pétition, which we held to be in substance a pétition for a rehearing, 
was seasonably filed in an equity cause at the October term of the Circuit 
Court for the District of Massachusetts. There was nothing in the case to 
show that the pétition was brought to the attention of that court until the euc- 
ceedlng May term, when it heard it on its merits and denied it. We held that 
the proceeding was effective, and that the time for appeal did not begin to ruii 
until the pétition was denied." 

How far the court may hâve been influenced in reaching thèse 
conclusions by the fact that, when the motions in those cases came 
on for hearing at terms succeeding those at which they were filed, 
no objection was made to the power of the court to then entertain 
them, does not appear. It may be said, however, that if the court 
intended to assert the gênerai proposition that the mère filing of a 
motion for a new trial in due time at the term at which the judg- 
. ment is rendered of its own force, and without any order or récogni- 
tion by the court, carries the matter over to the succeeding term, so 
as to give the court jurisdiction, without the consent of the opposing 
party, then to hear and dispose of it, the proposition is not believed 
to be Sustained by other authority. 

But if it be assumed that that position is correct, and that this 
court at the présent term has jurisdiction to dispose of a motion 
for a new trial seasonably filed at a prior term, the difficulty is pre- 
sented that the motion in this case was not filed in due time. The 
record shows that the verdict was rendered December 23, 1904, and 
that the défendant then obtained an order extending for 30 days 
its time to file a motion for a new trial. On January 12, 1905, an 
order was entered allowing the défendant until January 16th fol- 
lowing in which to file its motion. The motion was not filed on 
the last-named date, but was filed on January 25, 1905. To meet 
this difficulty, the défendant has presented a motion for an order 
nunc pro tune, based upon the affidavit of one of its counsel, which 
shows that on or about January 16th, before the defendant's time 
to file its motion had expired, .'îaid counsel obtained the oral con- 
sent of counsel for plaintifï to enlarge the time for filing the motion. 
and thereafter on the same day went to the chambers of the late 
District Judge of this district, and informed him that counsel for 
plaintiff had consented to additional time, and that the défend- 
ant would bi able to file the motion within 10 days, and that the 
judge thereupon remarked in substance: 

"That is ail right I could not hear the motion now anyway, Take the 
'Order." 
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It niay be stated as a gênerai ruie that, where a court has omitted 
to make an order which it might or ought to hâve made, such order 
cannot at a subséquent term be made nunc pro tune. In re Sker- 
rett, 80 Cal. 62, 22 Pac. 85, Chief Justice Beatty, speaking for 
the court, said : 

"Where ali the conditions upon whlch the entry of a judgment or order 
dépends exist, and the making or entry of the order is a mère niinisterial 
duty or matter of course, and the performance of the duty Is negleeted or de- 
layed, or where an order has actually been made and its entry omitted, vve 
suppose it may be subsequently entered, and, if justice requires, may be made 
to take efiCect nunc pro tune as of the date when it was actually made, or 
at any time when existing conditions imposed upon the court or its officer 
the duty of entering it." 

In Hegeler v. Henckell, 27 Cal. 49S-495, Judge Currey said : 
"In this case it was not sought to amend an entry made, but to obtaln 
an order empowering and directing the clerk to enter In the minutes nunc 
pro tune an order alleged to hâve been made in open court. Such an order 
could not properly be made by the judge at chambers, and we cannot discover 
from the record that such order was made, either at chambers by the judge or 
at any time by the court." 

In Gibson v. Chouteau's Heirs, 45 Mo. 171, 100 Am. Dec. 366, it 
was held that, where the clerk of a court fails to enter a judgment 
rendered, the court may correct the omission at the following term, 
but that, where the court has omitted to make an order which it 
might or ought to hâve made, such order cannot be made at a sub- 
séquent term nunc pro tune, and that, in ail cases in which an entry 
nunc pro tune is made, the records should show the facts which au- 
thorize the entry. 

In Wilson v. Vance, Adm'x, 55 Ind. 394, the court said: 

"The office of a nunc pro tune entry is to make a record of what was pre- 
viously done, but not then entered; not to make an order now for then, but to 
enter now for then an order prevlously made." 

In Ex parte Buskirk, 72 Fed. 14, 20, 18 C. C. A. 410, 416, the court 
said : 

"The courts can by such orders supply omissions In the record of what was 
actually done in the cause at a former time when it was under considéra- 
tion, and by mistake or neglect not entered in the clerk's minutes or the covirt's 
records; but where the court has omitted to make an order wl)ich it could 
hâve made, and in fact intended to make, it cannot subsequently make the 
same nunc pro tune, so as to make it binding upon the parties to the suit from 
the date when it was so intended to bave been entered." 

The remarks of the District Judge to counsel for the défendant 
indicated that he was willing to make the desired order, but nothing 
further was done to obtain an order, and no order was actually 
made. If the court had in open court answered such an application 
by saying, "Take your order," there could be no doubt that it would 
be an order of the court, properly to be entered now for then ; but 
such a remark, made at chambers or on the street, stands on a very 
différent footing, and is not an order of the court. So, too, a written 
consent of counsel for the plaintiff to an extension of time for filing 
the motion would bave furnished a sufficient record on which to 
base an order nunc pro tune, but no such written consent was ob- 
tained. In brief, no order was made in open court, and no order 
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was signed at chambers extending the time to file the motion. At 
the time when the motion was filed, there was nothing of record to 
show that the défendant had the right to file it, and there was noth- 
ing of record to show that it was entitled to an order permitting it 
to file it. 
The motion for a stay of exécution must be denied. 



THE R. G. TOWNSEND. 

THE S. L. CROSBY. 

(District Court, S. D. New York. June 6, 1905.) 

TowAGE— Négligence or Tug— Injuey of Tow by Ice. 

Respondent tugs at différent times towed libelant's canal boat across 
New York Harbor in the night, placing her alongside and pushing her 
ahead of tlie tugs, and on both occasions she was serlously injured by 
floating ice. She was round at the bow and without stem, and therefore 
particularly susceptible to injury from Ice, and the master on both 
occasions stated to the masters of the tugs that he did not wish to be 
towed if there was such danger, and was assured that there was no Ice. 
Eeld, that the tugs assumed the risk from such danger, which was 
increased by tbeir manner of towing, and were liable for the injury. 

In Admiralty. Suits against tugs for injuries to tow. 

James J. Macklin, for libellant. 
Benedict & Benedict, for claimant. 

ADAMS, District Judge. The first of the above entitled actions 
was brought by Abram F. Burke against the steamtug R. G. Town- 
send, to recover the damages alleged to hâve been sustained through 
injury received by his canal boat, the Gertie Theall, on or about 
the 20th of January, 1903, through contact with ice, while in tow of 
the Townsend from Gowanus, Brooklyn, to Guttenberg, New Jer- 
sey. The second of the actions was brought by the libellant 
against the steamtug S. L. Crosby, to recover the damages alleged 
to hâve been sustained through injury to the same boat on or about 
the 21st day of February, 1903, through the same cause, while in 
tow of the Crosby from Guttenberg to Harrison Street, Brooklyn. 
The actions were tried together and, as practically the same issue is 
presented, they can be disposed of in the same way. 

The Theall was what is known as a Tonawanda boat, having a 
round bow, without stem, and particularly susceptible to injury 
from ice unless very carefuUy towed. This was well known to 
the master and he enqviired particularly before starting what ice 
was liable to be met with on the trips and notified the master of 
the tug in each case that he did not wish to be towed if there was 
such danger. Each master informed him that there was no danger 
..nd he then consented to go. No spécial précautions were taken 
by the tug in either case but the Theall was placed alongside of 
and ahead of the tug. In both cases, ice of some weight was met 
with, with the resuit of several planks of the bow being crushed in 
and the boat thereby put in a sinking condition. 
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I was impressed with the truth of the accounts given in behalf 
oî the libellant and at the conclusion of the trial, announced that he 
should succeed, but allowed the claimant to présent the cases anew 
and they hâve now been submitted on briefs. 

The claimant has taken great pains to argue the matter very 
fuUy and ingeniously and to cite many caSes, which it is not neces- 
sary to allude to as I cannot agrée with its theory of the facts. The 
contentions are that the starts were voluntary and the boat's master 
must hâve known that ice would be met with; that the tow was 
made up in the customary and, considering ail kinds of navigation, 
in the saf est way ; that the speed of the tugs was slow and every 
précaution taken with respect to lookouts; that the night in one 
case was moonlight and the other dark, but no ice was observed 
by the tug though it is not disputed that the boat was injured by 
the ice. 

Taking into considération the kind of the boat that was to be 
towed and the notice given by the master in each case, it seems 
to me that the négligence of the tugs is obvions. The boat was 
quite unfit to be pushed through heavy ice and that fact was or 
should hâve been known to the masters of the tugs. It is not a 
case like The Packer (C. C.) 28 Fed. 156, where it was held that 
both tug and tow entered upon the towing with fuU knowledge of 
the risk of navigation by reason of ice and that the injury to the 
tow resulted'from a mère mistake of judgment upon the part of the 
tug, for which she was not responsible. Hère, the parties had not 
equal means of knowing the dangers to be encountered. The tug 
knew, or should hâve known, that ice would be met with which 
would be dangerous to a boat of this character, though not so to 
others difïerently and more substantially built, and when the tugs 
took her, notwithstanding the master's notifications that he did not 
wish to go if ice were to be met with, and put her, for the tugs' 
convenience alongside wheh a safer place would hâve been astern, 
it seems to me that the txigs assumed the risk and the results should 
be deemed the conséquences of négligent towage. 

My attention has been called to the case of the steamtug W. E. 
Gladwish, not reported, which appears to be in point : 

There the allégations of fault were: 

"(1) In towing said boat so that her bow projected ahead of the bow of the 
said boat 'Fox,' as well as the bow of said tug; 

(2) In having both boats on the port side of said tug. 

(3) In not towing the said boats astern Instead of alongside on short haw- 
sers as is customary and usual in towing through ice. 

(4) In towing two boats at the one time through the said Ice. 

(5) In towing the said boat at ail through the said ice. 

(6) In towing her so as to bring her in contact with heavy cakes and a large 
field of Ice. 

(7) In towing the said boat Into and through the ice negligently and at too 
great a rate of speed." 

Judge Brown's décision, endorsed upon the libel, was as follows : 

"I find (1) the canal boat was a good sound boat of ber ciass ; but she had 
a very blunt bow and no stem, & was utterly unsuited to butt the ice. (2) 
That deft. was guilty of négligence & fault in putting such a boat ahead of 
otheru to rua into ice, instead of putting the Gladwish or the Fox ahead, each 
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«f wh'icii had a cutting stem. (3) That deft. ran into such ice as was met, a 
large cake, at improper speed. (4) Lib. was In no fault. 

Decree for libellant. 

Ap 27/96." 

The question of speed does not enter seriously into this case. 
According to the tugs' testimony, and there is nothing to overcome 
it, they were going very slowly. Assuming tliat the tugs were pro- 
ceeding, as they claim, when going through the ice, yet the fact re- 
mains that the bows of the towed boats were broken in by the con- 
tact. If the speed was as described, it tends to show that the boat 
was unfit to be towed in ice, as the master in substance notified 
the tugs. In any event, she should not hâve been placed alongside 
and pushed ahead of the tugs. If the tugs had gone ahead and the 
accident still hâve happened, the question of the seaworthiness of 
the boat for navigation in New York Harbor in the winter time, 
would hâve been presented and an apportionment might hâve been 
reached, but taking the good condition of the boat for ordinary pur- 
poses and the method of towing into considération, I feel con- 
strained to hold that the tugs were solely liable for the losses. See, 
also, The Rambler (D. C.) 66 Fed. 356. 

Decrees for the libellant, with orders of référence. 



CONKLIN V. UNITED STATES SHIPBUILDING CO. 
(Circuit Court, D. New Jersey. August 21, 1905.) 

1. COEPOBATIONS— POWEE OF COURT TO DISSOLVE. 

A court of equity, Independent of statutory authorlty, cannot decree the 
dissolution of a corporation. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, § 
2421.] 

2. Samb}— New Jeesey Statute— Enforcement bt Fédéral Couet. 

Section 69 of the New Jersey corporations act (P. L. p. 300), which 
conféra upon the Chancery Court of the state power to dissolve an iu- 
solvent corporation, and to déclare its charter forfeited and void, does 
not create a right which is enforceable in a fédéral court of equity, the 
dissolution of a corporation created by the state being peculiarly a matter 
for détermination by the tribunal to which the state bas committed it. 

In Equity. On pétition by receiver for dissolution of défendant 
corporation. 

See 136 Fed. 1006. 

Sherrerd Depue, for receiver. 

Edward D. Dufïield, Asst. Atty. Gen., for the State of New 
Jersey. 

LANNING, District Judge. James Smith, Jr., as receiver of the 
United States Shipbuilding Company, pétitions this court for an 
order or decree dissolving that company and declaring its charter 
forfeited and void. The company was dul}-- incorporated under the 
provisions of the New Jersey gênerai corporations act of 1896 (P. 
L. p. 277). On June 30, 1903, it was adjudged by this court to be 
insolvent, and James Smith, Jr., was thereupon appointed its re- 
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ceiver. On December 15, 1903, an order limiting the time within 
which the creditors might présent their claims to the receiver was 
made, and on July 11, 1904, the time for the présentation of claims 
having expired, an order was made barring ail creditors who had 
not then proven their claims. On April 13, 1905, the receiver then 
having converted into cash ail the assets that had come into his 
hands, this court ordered him to make distribution of the funds in 
his possession except the sum of $25,000, reserved for contingencies. 
The receiver has paid to the state of New Jersey ail franchise taxes 
now due to the state. The dividend to the creditors will be very 
small. The receiver déclares that the company's franchise is of no 
value, and that, so long as its corporate existence is allowed to 
continue, it will be required annually to pay franchise taxes to 
the state of New Jersey, thereby diminishing the funds in his hands 
to the préjudice of the company's creditors. Upon thèse facts the 
receiver seeks from this court a decree dissolving the company. 

The counsel for the receiver concèdes that the power of this 
court, upon a bill filed by a lienholder to take possession of the 
property of an insolvent corporation through a receiver for the pur- 
pose of administering its assets as a trust fund for the benefit of 
creditors, does not include authority to dissolve the corporation or 
to déclare its franchises forfeited. It may be added that it is well 
settled that a court of equity, independent of statutory authority, 
cannot decree the dissolution of a corporation. Society for Estab- 
Hshing Manufactures v. Morris Canal Co., 1 N. J. Eq.'l86, 187, 31 
Am. Dec. 41; N. J. Southern R. Co. v. Long Branch Commissioners, 
39 N. J. Law, 28, 35; Morawetz, Priv. Corp. § 1040; Thompson on 
Corp. §§ 4538, 6598, 6854. In Hardon v. Newton et al., 14 Blatchf. 
376, Fed. Cas. No. 6,054, a bill was filed in the United States Cir- 
cuit Court for the District of Connecticut praying for the dissolu- 
tion of the défendant corporation and for the appointment of a re- 
ceiver to distribute its assets amongst its creditors and stockholders. 
The court held that a court of chancery, by virtue of its gênerai 
equity powers, in the absence of statutory provisions, is not author- 
ized to dissolve a corporation. The same doctrine was reiterated 
in Republican Mountain Silver Mines v. Brown, 58 Fed. 648, 7 C. C. A. 
412, 34 L. R. A. 776, and in Sidway v. Missouri Land & Live Stock 
Co. (C. C.) 101 Fed. 486. See, also, Northern Securities Co. v. United 
States, 193 U. S. 197, 346, 24 Sup. Ct. 436, 48 L. Ed. 679. But in 
the présent case the petitioner contends that the power of this court 
to make the decree prayed for is denved from the provisions of the sixty- 
ninth section of the New Jersey gênerai corporations act of 1896 (P. 
L. p. 300). Sections 65 and 66 of that act provide that Avhenever any 
corporation shall become insolvent, or shall suspend its ordinary business 
for want of funds to carry on the same, any simple contract cred- 
itor or lienholding creditor, or any stockholder, may, by pétition or 
bill of complaint, apply to the Court of Chancery of New Jersey 
for the appointment of a receiver to take possession of its assets and 
administer them for the benefit of the creditors and stockholders. 
Section 69 is as follows: 



CONKLIN V. UNITED STATES 8HIPBUILDING CO. 221 

"Whenever a recelver shall bave been appolnted as aforesald and It shall 
afterwards appear that the debts of tlie corporation hâve been pald or pro- 
vlded for, and that there remaius or can be obtalned by furtber contributions 
sufflcient capital to enable it to résume its business, the Cîourt of Chancery 
may, in its discrétion, a proper case being shown, direct the receiver to re- 
convey to the corporation ail its property, franchises, rights and efEects, and 
thereafter the corporation may résume control of and enjoy the same as fuUy 
as if the recelver had never been appolnted; and in every case In whlch the 
Oourt of Chancery shall not direct such reconveyance, sald court may. In Its 
discrétion, make a deeree dissolving the corporation and declaring its charter 
forfeited and vold." 

The argument is that this court, in administrating the assets of 
the United States Shipbuilding Company, has been exercising the 
power conferred by statute upon the Court of Chancery of New- 
Jersey, and that, to give full relief to the shipbuilding company's 
creditors, it will not hesitate even to assume the discretionary 
power conferred by the last clause of the above-quoted section upon 
the New Jersey Court of Chancery. In Land Title & Trust Co. v. 
Asphalt Co., 127 Fed. 1, the Circuit Court of Appeals of this circuit, 
at page 18, 63 C. C. A. 23, at page 40, said: 

"It is, however, well settled by adjudications of the Suprême Court and 
subordinate fédéral courts that if a state législature, by a valid law, create 
a rlght essentially équitable in its nature, prescriblng a remedy for Its en- 
forcement substantlally consistent with the ordlnary modes of proceeding 
on the chancery slde of the fédéral courts, no reason exists why It should not 
be pursued in a fédéral court of equity in the same form as It is in the state 
courts." 

And in Jacobs v. Mexican Sugar Co. (C. C.) 130 Fed. 589, it was 
held in this court that a receiver of an insolvent corporation may 
be appolnted, on the application of a stockholder, by virtue of the 
provisions of section 65 of the New Jersey act, notwithstanding no 
such gênerai power in equity exists. 

In the présent case, however, the receiver was appolnted not upon 
the complaint of a stockholder or of a simple contract creditor, but 
of holders of its bonds secured by mortgage upon its property. On 
an appeal from the order of this court appointing the receiver the 
Circuit Court of Appeals declared that the bill of complaint did not 
rest upon the statute of New Jersey exclusively, but that it set forth 
a case cognizable by the court under its gênerai equity powers. 
Furthermore, that court (see 60 C. C. A. 680, 126 Fed. 136) modified the 
order of this court by striking from it the words "and especially by the 
act of the Législature of the state of New Jersey entitled 'An act con- 
cerning corporations, Revision of 1896,' " by which the case wa3 given 
the aspect of one resting upon that statute, and submitting therefor the 
words "the receiver to be subject at ail times to the orders and di- 
rections of this court," by which the case was given the aspect of 
one resting upon the gênerai equitv powers of the court as defined 
in Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371, 14 Sup. Ct. 
127, 37 L. Ed. 1113. In Gaylord v. Fort Wayne, M. & C. R. Co., 
6 Biss. 286, Fed. Cas. No. 5,284, the United States Circuit Court 
for the District of Indiana refused to deeree the forfeiture of the 
franchise of an insolvent corporation, notwithstanding the provi- 
sion of an Indiana statute that the proper court might in such case 
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so decree. It does not seem to me that section 69 of the New Jersey 
act, which, under the conditions in that section named, authorizes 
the New Jersey Court of Chancery to make a decree dissolving an 
insolvent corporation and declaring its charter forfeited and void, 
créâtes any right enforceable in a fédéral court. The corporation 
is the créature of the state. It dérives its life from the state. It 
possesses the powers conferred by the state. The period of its ex- 
istence is determined solely by the will of the state, and the state has 
conferred upon her Court of Chancery alone the power to act as 
its executioner. Besides, the proceedings for dissolving an insol- 
vent corporation under that section are no part of the proceedings 
for administering its assets. A new and wholly independent suit 
is required for that purpose. That suit is a substitute for a proceed- 
ing by the Attorney General of the state on quo warranto in a court 
of law, is not designed to enfdrce any right essentially équitable in 
its nature, and is not permitted by the Chancellor of the state to 
reach final decree, as I understand, without notice to the Attorney 
General, to the end that hç may be heard. 

I find no authority for the exercise of the power invoked, and the 
pétition must be dismissed. 



In re SERVIS. 

(District Court, N. D. lowa, O. D. August 31, 1905.) 

No. 535. 

1. Bankeuptcy— DiacHAEGE— SuFFiciENCY oï Obji:ctions. 

A spécification of objections to a bankrupt's discharge should dlstinctly 
allège the partlcular grounds relled upon to defeat the discharge, so as 
to advlse both the bankrupt and the court of the issue to be tried, and 
should also allège facts showing that the party flling the spécification 
will be affiected by the discharge, and is therefore interested in defeating 
the same. 

[Ed. Note. — For cases in point, see vol. 6, Cent DIg. Bankruptcy, § 714.] 

2. Same — Paety in Intebkst. 

A spécification of objections to the discharge of a bankrupt, flled by 
one who has presented no clalm agalnst the estate, on the ground that 
the bankrupt obtalned property from the objecter on crédit upon a ma- 
terlally false statement In writing made for the purpose of obtaining such 
crédit, Is wholly Insufficlent, where it is not verifled and expressly allèges 
that the goods were obtalned by the bankrupt upon false prêteuses and 
by false représentations, since In such case, under Bankr. Act July 1, 
1898, c. 541, § 17a (2), 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428], as 
amended by Act Feb. 5, 1903, c. 4S7, § 5, 32 Stat. 798 [U. S. Comp. St. Supp. 
1903, p. 411], the discharge would not release the bankrupt from Uabillty 
therefor. 

In Bankruptcy. On pétition for discharge and objections thereto. 

J. L. Kramer, for the bankrupt. 
Geo. Wambach, opposed. 

REED, District Judge. The bankrupt has filed an application 
for discharge, due notice of which has beén given. No appearance 
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in opposition thereto was entered by any one, except that, within 
the time fixed for entering such appearance, the following spécifica- 
tion of grounds of opposition to the discharge was filed, viz. : 

"John V. Farwell Company, In the county of Cook and state of Illinois, a 
party interested In said estate of G. W. Servis, banknipt, do hereby oppose 
the grantlng to him of a discharge from his debts, and for grounds of such 
opposition do file the following spécifications: 

"(1) That John V. Farwell Company sold goods to G. W. Servis and F. 

F. Brown, under a written statement signed by the said G. W. Servis, show- 
ing that there was cash on hand or at the bank of $1,000.00, and the said 

G. W. Servis, the bankrupt, was not indebted for merchandise past due, nor 
for merchandise not due, and was not indebted for borrowed money. That a 
statement of said statement upon which the said bankrupt obtained crédit 
is hereto attached, marked 'Exhibit A' and made a part hereof. That the 
goods for which the said bankrupt is now indebted to said John V. Farwell 
Company were sold and delivered to said bankrupt upon the statement marked 
'Exhibit A,' and in reliance upon the truthfulness of said statement. That 
in truth, when the same was made to said John V. Farwell Company, the said 
G. W. Servis was indebted for borrowed money in the sum of $1,000. That 
he was indebted for merchandise not due and for merchandise past due. That 
said statement was made for the purposc of obtaining crédit, and made with 
the intention to deceive and defraud the said John V. Farwell Company. 
That the goods were obtained by false prêteuses, and by reason of ail of 
which the said bankrupt ought not to be discharged. 

"Geo. Wambaeh, 
"Creditors, by Their Attorney." 

The statement, annexed to the spécification as Exhibit A, so far 
as material, is as foUows : 

Name of Firm. 

Servis & Brown, a co-partnership, of above. 

Assets. Amount. 

• ••**•••*•* 

Cash in hand or in bank $1,000 

«** * • * * • • • * 

LIabilities. 

*** • * • • • •• • 

For merchandise past due or not due None 

For borrowed money None 

[Signature] Frank F. Brown. 

Geo. W. Servis. 

The John V. Farwell Company hâve not filed or proved any claim 
against the bankrupt estate. The spécification fails to show when 
the goods were sold by that company to the bankrupt, and it does 
not allège in what way it is a party in interest, other than that it sold 
goods to the bankrupt at a time not stated. There is nothing to 
show in what way Mr. Wambaeh, who alone, signs the spécification 
as a creditor, is a party in interest. Nor is it alleged to whom the 
bankrupt was indebted for borrowed money or for merchandise not 
due or past due, or that Brown or the copartnership of Servis & 
Brown was indebted for merchandise or for borrowed money. 

The bankruptcy act provides : 

"Sec. 14 b. The judge shall hear the application for a discharge and such 
proofs and pleas as may be made in opposition thereto by parties in interest. 
* • * and discharge the applicant unless he bas * * * (3) obtained 
property on crédit from any person upon a materially false statement in writ- 
ing made to such person for the pnrpose of obtaining such crédit. * * *" 
Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 342T], as amended 
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by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [V. S. Comp. St. gupp. 1903, p. 411]. 

"Sec. 17. A discharge In bankruptcy shall release a banlîrupt from ail his 
provable debts, except such as * * * (2) are llabllities for obtaining prop- 
erty by false pretenses or false représentations." Act July 1, 1898, c. 541, 30 
Stat. 550 [tr. S. Cîomp. St. 1901, p. 3428], as amended by Act Feb. 5, 1903, c. 
487, § 5, 32 Stat 798 [U. S. Comp. St. Supp. 1903, p. 411]. 

"Sec. 18. AU pleadings setting up matters of fact shall be verlfled under 
oath." Act July 1, 1898, c. 541, 30 Stat. 551 [U. S. Comp. St. 1901, p. 3429]. 

The spécification is not verified and the bankrupt has not excepted 
to it in any way, but insists, through his counsel, that the proofs are 
not suffîcient to warrant a déniai of the discharge. The question 
arises : Does the so-called spécification above set forth présent an 
issue that warrants the admission or considération of any évidence 
in opposition to the discharge? 

It is only parties in interest that may oppose a discharge. The 
spécification wholly fails to show wherein the Farwell Company 
is interested in opposing this discharge. The spécification should 
distinctly allège the particular grounds relied upon to defeat the 
discharge, so as to advise (1) the bankrupt of the grounds relied 
upon, in order that he may prépare to meet the same, and (2) the 
court of the issue to be tried, and should also allège facts showing 
that the party filing the spécification will be affected by the dis- 
charge, and is therefore interested in defeating the same. The 
spécification in question wholly fails in this respect, but expressly 
allèges that the goods were obtained from the Farwell Company 
upon false pretenses and by false représentations. If this be true, 
the discharge will not release the bankrupt from the liability created 
thereby. Section 17 (2). The Farwell Company, therefore, upon 
the allégations of the spécification, can hâve no interest in opposing 
the discharge. Mr. Wambach is the only person signing the spéci- 
fication, and this he does in his own behalf as a creditor; but the 
spécification wholly fails to show that he is a creditor or a party 
interested in any way. It may be that he intended to sign as the 
attorney for the Farwell Company, though he has not donc so. If 
he is in fact such attorney, then he could not hâve any interest other 
than the Farwell Company would hâve in opposing the discharge, 
and if that company is not a party in interest, he could not be. 

The failure to allège in the spécification to whom the bankrupt 
was indebted for borrowed money or for goods not due or past due, 
and to verify the same, are perhaps waived by the failure to except 
to the spécifications upon thèse grounds ; but where the spécifica- 
tion fails to show that the party making the same is a party in in- 
terest and will be afifected b'y the discharge, but affirmatively shows 
that he will not be, the court itself may take notice of this, though 
the spécification is not excepted to, for opposition to a discharge 
will not be heard or determined at the instance of one who does not 
show in his spécification that he is a party in interest, and therefore 
entitled to oppose the same. This spécification is fatally defective 
in this respect, and présents no issue that should be considered or 
'determined. See In re Brown, 112 Fed. 49, 50 C. C. A. 118; In re 
Chandler (C. C. A.) 138 Fed. 637. 

The application for a discharge will be granted; and it is se or- 
dered. 
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CHOCTAW & M. R. CO. et al. v. NEWTON et al. 
(Circuit Court of Appeals, Eighth Circuit July 31, 1905.) 
No. 2,001. 

L CoNTEACT FOB Railboad Constbuction— Peovision Makino Engineeb 
Umpiee. 

A contractor (or railroad construction work, who has voluntarlly stlpu- 
lated in the contract tliat the cliief engineer of the railroad company shall 
act as umpire, to finally décide ail questions arising as to the construction 
of the contract, the nature and character of the work required or done, 
the classification of materials excavated, and ail other questions In respect 
to whieh there might be dispute or misunderstanding, cannot impeach the 
décision of such engineer and recover an amount in excess of that shown 
thereby to be due, except on a clear showing of fraud, or of such an arbl- 
trary and wanton disregard of his plain rights as to be the équivalent of 
fraud and to show that the umpire's action was consclously unjust. A 
direction to a master that, to warrant a flnding of fraud in such décision, 
the évidence must be "reasonably convinclng," does net come up to the 
measure of proof required. 

2. Same — Evidence Consideeed. 

Conflicting testiniony with respect to the amount and proper classifica- 
tion of work done by railroad contraetors in the construction of a 
roadbed consldered, and held insufficient to support a finding that the 
chief engineer, who was made by the contract the final arbiter in such 
matters, acted fraudulently or corruptly In making his final estimâtes, so 
as to warrant the court in setting aside or increasing such estimâtes. 

8. Evidence — Peesumption feom Failube to Produce. 

The failure of a party to produce testlmony wlthin his knowledge and 
power on a material question involved In the case ralses a presumption 
that the fact Is against him. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, 15 95, 
97.] 

<L WlTNBSSES — IMPEACHMENT BY PaETY PEODXJCING. 

A party cannot impugn the Integrity of witnesses introduced by hlmself 
and on a part of whose testimony he relies. 
Sanborn, Circuit Judge, dlssenting. 
[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, § 1094.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

On November 29, 1898, the Choctaw & Memphis Railroad Company entered 
Into a contract with the Choctaw Construction Company for the acquisition of 
a Une of railroad between the Mississippi river and Llttle Rock, m the state 
of Arkansas, and to construct a railroad from the western termiUHS of the 
Llttle Rock & Memphis Railroad to the western boundary of the state. On 
November 30, 189S, the Choctaw Construction Company entered into a con- 
tract with McCarthy & Relchardt for the construction of about 65 miles of 
thls road, a small part of which work was sublet to the Magoon Construction 
Company. The important provisions of which contract, in so far as they are 
essentiaï, are as follows: 

"(1) Said work shall be flnlshed In the best and most workmanlike manner, 
and shall be constructed of the best materials of their several kinds, and ail 
In conformity with the annexed spécifications, and conditions, and proposais, 
which are hereby expressly made a part of thls contract." 

"(3) The contractor takes the work solely upon his own information and 
Judgment of the character of the coùntry and the location and amount of the 
various kinds of materials to be encountered, and wlthout reliance upon the 
profile and prelimlnary approximate estimâtes of the chief engineer of the 
Company. 

140 F.— 15 
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"(4) The accepted tender of the contractor, the speelflcations for the doing 
of the work, and the aeveral parts qf l^is contract shall be taken and con- 
strued together, and, If it be found that ànythlng has been omitted or mlsstat- 
ed whieh Is necessary for the proper performance and completion of any part 
of the work contracted for, the contractor will, at his own expense, exécute the 
same as if It had been inserted or properly described herein, as the case may 
be ; and the décision of the chief engineer of the company shall be final as to 
any such error or omission, and the correction of any such error or omission 
shall not be deemed to be an addition to or déviation from the work hereby 
contracted for. 

"(5) The chlef engineer of the company shall be at liberty at any time, 
either before or durlng the construction of the work, or any portion thereof, 
to arder any additional work to be done, and to make any changes In the work 
contracted for, or In its location or position, either in line or grade, which he 
may deeni expédient, whether such changes increase or diminish the work to 
be done or the cost of doing the sam»-. Ail the terms and provisions of thls 
contract, shaJl apply to ail such changes, additions, or déviations in like man- 
ner and to the same extent as to the work orlginally contracted for, and no 
changes, additions, or déviations shall annul or invalidate this contract. Such 
changes, additions, or déviations shall not afCect the priées herein specifled ; 
nor shall any bill for 'extras' or other charge or claim be made, allowed, or 
pald by reason thereof, or any différence occasioned by any such change or 
altération in the quantlty, quality, location, or nature of the work to be per- 
formed. 

"(6) Whenever work Is required to be done which is not covered by the 
prices herein mentioned, the chief engineer of the company shall give a writ- 
ten order for the doing of such work, and flx the prices to be paid for the do- 
ing of the same. The obtaining of the certiflcate of the Chief engineer of the 
company as to the work done and the pfiçe thereof shall be a condition précèd- 
ent to the rlght of the çou.tj;actor, to be paid for any such extra work. Noth- 
ing shàll be deemed extra work, howeyer, which can be measxu^ed or estimated 
under the provisions of this contract AU clainis for extra work or material 
must be presented to the chief engineer of the company for allowance at the 
close of thé month in which ît was dôrie or furnished, to be included in the 
estlmate for that month ; otherwise, ail claims therefor shall be deemed abso- 
lutely waived by the contractor, and the cOmpany shall not be required to al- 
low Or pay 'for the same." 

"(15) Ail imperfect or insufflcieiit work or' material, when pointed out by 
the chief engineer of the company, shall be Immediately remedied and made 
good and sufficient by the contractor, at his own cost and expense, to the sat- 
isfaction of sald chief engineer, and any omission by the said chief engineer to 
disapprove of or reject any Insufflcient or imperfect work or material at the 
time of any monthly or other estimate, shall not be deemed an acceptance of 
such work or matepial ; and the said chief engineer shall hâve the power to 
hâve any dëfective work and material taken out and rebuilt or replaced at any 
time at; the expense, of thç contracter." 

Paragraph 16 fixes the pric^ to be paid for the several kinds of work. The 
prices for excavation were as follows : Earfh, 13 cents per cubic yard; loose 
rock, 33 cents per çubic yard; solld rock,, 60 cents per cubic yard. "And it is 
-mutually agreed betw'een the parties hereto that ail the material excavated 
by the contractor under thls contract shall be elassiiied , ëlther as earth, loose 
rock, or splld rock, and, tha.t the chief , engineer of the company shall déter- 
mine how ail excavated materials shall be classlfled, and in ail cases of dis- 
pute his flnding or décision, in the> promises shall be conclusive on both the 
parties hereto. . .. , ., 

"(17) Approxlipat^estiniates of the work done under this contract are to 
be made at the end -of each calendnr month by the chief ejjgineer of the com- 
pany, and payflients thereon ape to be made by; the company to the contractor 
on or about theSti,);!» dayiof ithe next ensuing month, less ail previous pay- 
ments, and lesp.lQ per cent, ofithe ambunt.of each and every monthly esti- 
mât^, which pérçentage shall ,beretained|by the cojnpa,ny untll the complète 
performance of this contract by the contractor. ' The approximate estimate 
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made from inonth to month shall not In any respect be taken as an admission 
by the company of the work done, or of its quallty or sufliciency, or of the 
amount due the contracter, nor as an aeceptance of the work or release of the 
contracter from responsiblllty In respect thereof ; but, at the time of the mak- 
ing of the final estimate, the whole of the work and ail of the particulars re- 
latiug thereto, ineluding quantity, quallty, and priée, shall be subject to revi- 
sion and adjustment by the chief englneer of the company. The company shall 
not bt> llable for any errors or omissions in said approximate monthly esti- 
mâtes, nor for any loss or damage suffiered by the contracter by reason ef his 
having settled with his subcontractors on the faith thereof, or otherwise." 

"(23) Befere final settlement is made between the parties hereto for work 
done and materlals furnished under this centraet, and before any rlght of ac- 
tion shall accrue to the contracter agalnst the company therefor, the said con- 
tracter shall furuish évidence satlsfactery to the chief englneer of the com- 
pany that the work covered by this contract is free and clear from ail liens 
for labor or materlals, and that no claim then exlsts agalnst the same for 
which any lien could be enforced. 

"(24) Whenever, in the opinion of the chief englneer of the company, this 
contract and ail things herein agreed to be done by the contracter s shall hâve 
been oompletely perfermed and finished according to the provisions hei-eof, 
and within the time herein llmlted, said chief englneer shall make and return 
a final estimate of the work done and materials furnished by the contracter 
under this contract, together with a statement of the amount due to him there- 
for and remaining unpaid. and shall certlfy the same in writlng under his 

hand, and the company shall, within days after the completion of the 

work aforesaid and the return of said final estimate, pay to the contracter 
the full amountî se found to be due to him and remaining unpaid, ineluding 
the percentage retained on former estimâtes as aforesaid, except as in this 
contract is otherwise provided. The procuring of such certiflcate and final 
estimate shall constitute a condition précèdent to any right of action by the 
contracter agalnst the company. Befere final payment shall be required to 
be made by the company under this contract, the contractor shall acknowl- 
edge and deliver under bis hand and seal a release and discharge of and from 
any and ail claims and demands for and in respect of ail matters and things 
growing out of or connected with this contract, or the subject-matter thereof, 
and of or from ail claims and demands whatseever. 

"(2.5) It is hereby mutually covenanted and agreed by and between the said 
parties hereto that te prevent disputes or misunderstandlngs between them in 
relation to any of the stipulations and provisions contained in this agreement, 
or the true intent and meaniug thereof and of the spécifications hereunte an- 
nexed, and of the plans, profiles, and drawlngs relatlng thereto, or the matter 
of performance of said contract by either of said parties, and for the speedy 
settlement of such as may occur, the chief englneer of the company, who may 
be such at the time of the maklng of the final estimate, shall be, and he is 
hereby, made, constituted and appointed the umplre to finally décide ail such 
questions and matters ; and he shall also détermine, and set ferth in the final 
estimate, the amount and quantity, character. kind, and classification of ail 
work and materials perfermed and furnished by the contractor under this 
contract, ineluding ail extra work and materlal, and his décision and détermi- 
nation as to any and ail such questions, matters, and things, and in construing 
any of the terms and provisions of this contract shall hâve the force and effect 
of an award, and .shall be final, blndlng, and eoncluslve, to ail intents and pur- 
poses, and In ail places, npon the said parties hereto. And the contracter 
hereby waives ail objections to the appeintment of said chief englneer as um- 
pire by reason of his being a steckholder, dlrector, or ofllcer of the company. 
And the chief engineer of the company, who may be such at any time duringr 
the performance of this contract, is hereby expressly authorlzed by the com- 
pany to appoint ail necessary assistant, résident, and division engineers and 
other agents to represent him upon the work, or in and about the same, and to 
vest in them, or any or either of them, any or ail of the powers conf erred upen 
him herein or in the annexed spécifications ; and ail directions given by as- 
sistant engineers, Inspectors, er other persons appointed by the chief: engineer 
during the construction of the work covered by this contract must be as fully 
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and expltcltly carrled out as If directed by the ehief englneer personally. 
Sald chlef engineer may take final action as umplre upon any and ail ques- 
tions, matters, and things arlslng under this contract, upon the reports and 
statemeuts of said assistant, résident, and division engineers or other agents, 
wlthout notice to the parties hereto or Personal inspection of the work, and 
ail of his acts in the premises shall be final and conclusive and binding upon 
the parties to this contract. 

"(26) It is finally covenanted and agreed by and between the parties here- 
to, for themselves, their subcontractors, executors, administrators, successors, 
and assigns, that this contract and ail of its terms and provisions shall be 
binding upon them, and each and every one of them, and that the work cov- 
ered by this contract, and ail money due thereunder, shall be free from and 
net liable to any lien or charge at law or in equity, or under the mechanic's 
lieu act of any state, territory, or country. 

General Spécifications. 

"(1) Graduation. Ail work shall be done in a neat and workmanlike man- 
ner, and under the supervision of the engineer In charge, and subject to the 
follovs'ing gênerai spécifications : The right to change at any time the align- 
ment or adjustment of the grades of the road, to inerease or diminish the 
width of cuts and embankments, or change their slopes, is reserved to the en- 
gineer in charge, and it is understood that no claim for damages will be made 
or allowed because of such changes. 

"Grading. Grading shall include ail excavations and embankments required 
for the formation of the roadbed, dépôt grounds, and neeessary turnouts, 
changing direction of streams, cuttlng down or raising up any highway or pri- 
vate road, foundation pits, and ail other excavations and embankments in any 
way connected with or incident to the construction of the rallway." 

"(5) Excavation in Rock. Excavations In rock shall be taken out 18 or 20 
feet base, with slopes of one-quarter (}4) horizontal to one (1) vertical. In 
rock excavations ail projections toward the center Une of track beyond the 
plane of the measured prism, and ail material on slopes, loose or liable to fall, 
shall be removed. 

"(6) Roadbed and Dltches. The roadbed in cuts shall be directed by the 
engineer ; also the slze and form of side dltches. In rock excavation, material 
shall be taken out one (1) foot belovc subgrade, and filled in again to subgrade 
Une with good material for roadbed ; such back fllling to be paid for as earth 
excavation." 

"(9) Borrow Pits and Berms. Borrow pits shall be conflned to such limlts 
as the engineer may direct, and In ail cases a berm of not less than ten (10) 
feet in width shall be left outside of the foot of any embankment slope, and 
one of not less than three (3) feet wide inside of the right of way Unes. When 
berms of the minimum width are made, borrow pits must hâve sIde slopes not 
steeper than one (1) horizontal to one (1) vertical. 

"(10) Classification. Material shall be classified only as solld rock, loose 
rock, and earth. 

"(11) Solid rock shall Include ail rock In masses or ledges In their original 
or stratlfled bed or position, and houlders and detached masses of rock exceed- 
ing one cubic yard in m&asurement. 

"(12) Loose rock shall include ail shale, slate, soapstone, cemented gravel, 
and hard pan, and ail boulders and detached rock exceeding two cubic feet 
and less than one cubic yard. 

"(13) Earth shall Include ail loam, clay, sand, gravel, and aU other mate- 
rials which are not Included In the above spécifications of loose or solld rock. 
No classification whatever will be allowed in borrow pits, tmless such borrow 
pits are selected and approved by the chief engineer." 

After the road was built, one Charles M. Newton, as recelver of the Magoon 
Construction Company, on the 26th day of February, 1900, Instituted suit in 
equity against said railroad Company, said construction company, and said 
McCarthy & Reichardt, to enforce a lien against the railroad for $18,343.42 for 
work done by the lienor on the road as subcontraetor. In an amendment to 
the blll it was charged that upon the completlon of the work the engineer in 
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charge gave a eertiflcate required by the contraet, but "through fraud or some 
gross mistake in his estimâtes as ne(!essarily Implled bad faith, or through 
failiire to exercise an honest judgment In the discharge of the duties imposed 
upon him, the engineer allowed iess quantities than plaintitt was entitled to, 
in disregard of the provisions of the contraet, and made no allowance for 
material placed in embanlsment," and, further, that the Magoon Construction 
Company did work not provlded for by the terms of the contra.ct by placing 
solid rock In an embankment on mile post 10, entitllng the clalmant to $1,700, 
whlch was unpaid. 

McCarthy & Reichardt flled answer and crpss-bill against the rallroad Com- 
pany, the construction company and their co-contractors. The cross-blll, after 
setting out the contraet in question, alleged that they had completed the work, 
and the final estimâtes had been furnished them ; that they and their snbcon- 
tractors had performed work and labor and furnished materials amounting to 
$834,769.25, upon whlch there remained unpaid $371,264.18, for whlch they 
were entitled to a lien on said railroad, pursuant to the provisions of an act of 
the Législature of the state of Arkansas of the 31st of March, 1899 (Acts 
1899, p. 145). They charge that improper measurements were made of the work, 
attrlbutable tô the employment of young, inexperienced, and incompétent as- 
sistants; that they made gross mistakes in measurements, computations, and 
classifications, and that the chlef engineer, in making the final estimâtes, did 
not exercise an honest judgment ; that the engineers, "either by gross mistake 
or failure to exercise an honest judgment In the estimâtes, and contrary to the 
requirements of the contraet, bave classifled large quantifies of solid rock In 
masses and ledges in their original and stratified beds as loose rock, and 
classifled shale, slate, soapstone, ceinented gravel, hard pan, boulders, and de- 
taehed rock exceeding two cubic feet and less than one cubic yard, as earth." 
The cross-bill then alleged that in the final estimate the cbief engineer inelud- 
ed certain timbers in pile and frame structures which were not furnished un- 
der the written contraet, and that the allowance was insufflcient, through 
gross mistake on the part of said engineer or failure to exercise an honest 
judgment. It is then alleged that the solid rock through which they had to 
construct the railroad was not upon a Une of the level of the railroad, but was 
In strata in an angle of about 15 to 45 degrees ; that by reason of the angle at 
which the strata lay, under the requirements of the contraet that the wall of 
the eut should be one-quarter horizontal to one foot vertical, the slope would 
not retain the stone of the walls of the eut in place, but allowed the same to 
fall upon that portion of the excavation lutended for the roadbed; that 
through the failure of the engineer in not providing for proper slope in the 
cuts made through solid rock, and In not taklng Into considération the angle 
of the strata of the stone, they were compelled to remove stone that had fallen 
upon that portion of the excavation intended for the roadbed at great ex- 
pense ; that it is the universal custom, in cases where the slopes in solid stone 
are not sufficlent to prevent the sides from falling into the eut made for the 
railroad, to pay for the removal of sueh material ; that they hâve not been 
made adéquate allowance therefor, either by reason of gross mistake or a fail- 
ure on the part of said engineers to exercise an honest judgment. It further 
charged that the chief engineer Instructed his assistants, tn making approxi- 
mate estimâtes for monthly payments, to disregard the provisions of the con- 
traet In relation to estimating the whole aniount earned by them, whereby 
they would not receive 90 per cent, of the value of the work performed in each 
month ; that the assistant engineers, following said instructions, did not exer- 
cise an honest judgment, in accordance with the terms of the contracti and 
spécifications, but, in violation thereof, under the advice, etc., of the chief en- 
gineer, allowed not over 50 per cent, of the value of the work performed and 
materials furnished by them each month ; that in some instances the estimâtes 
were not furnished for six months after they were due ; that the rallroad com- 
pany and construction company did not hâve the money with which to 
pay the full 90 per cent., and for that reason they directed the engineers to do 
the act in this respect complained of ; that the complainants and their subcon- 
tractors made a protest against the monthly estimâtes, and the engineer prom- 
ised that he would hâve correct estimâtes made, which he falled to do, where- 
by they were compelled to advance money out of their individual funds, and to 
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borrow money and pay large amounts by way; of discount and Interest In order 
to perform their coritract, to thelr damage and injury in tlie sum of $15,000. 
It alleged that tùey performed work and furnished materlal net included in 
the final estima te amounting to $2,246.97, wliich was omitted from tlie final 
estimâtes by gross mistake or by said engineer refusing to exercise an bonest 
judgment in relation thereto. It also eharged that the final estimâtes were 
not ma,de upon new estimâtes made since the making of the monthly estimâtes. 
The prayer of the cross-bill is that the cross-complainants be deereed to liave 
a lien on the railroad for the balance due them, and that the same be en- 
forced, etc. 

The Ohoctaw & Memphis Railroad Company flled auswer to the original 
bill, tendering issue as to the alleged indebtedness of the construction Com- 
pany and the indebtedness of McCarthy & Reichardt tô the eomplainants. The 
answer tben pleaded the provisions of paragraphs 24 and 25 of the contract, 
and alleged that such final estimate and award was made, and that it was 
ready to eomply therewith, but the complainant had declined to accept pay- 
ment on the basis of the final estimate, and acknowiedge and deliver a release 
and discharge from any and ail claims and demands for and In respect of ail 
matters and things growing out of or connected with said contract, or to re- 
lease the alleged lien upon said work, or to furnish the required évidence, to 
the satisfaction of the chief engineer, that the work covered by the contract 
was free from liens for labor and material, in accordance with the provisions 
of the contract. It put in issue the allégations of fraud, etc., made in the bill. 
It also made answer to the cross-bill, taking issue upon its material aver- 
ments, alleging compliance on its part with the provisions of the contract in 
every respect. It alleged that the roadbed was constructed upon the side of 
slopes, and a large portion of the loose materials which fell from the walls 
above the roadbed did not rest upon the track, but passed over it and fell into 
the Arkansas river, which fan near the foot of the slope in many places, and 
at other places on the level at the foot of the slope below the roadbed ; that 
the only extra work required to be done by cross-complainants with respect 
thereof was the removal of such parts of the loose material as lodged on the 
roadbed, by shoveling It oveP the bank Into the river, and onto the flats at the 
bottom of the slope ; that under the contract the cross-complainants were not 
entitled to any allowance for the removal of said material ; that the chief en- 
gineer classifled the same as loose rock, and allowed them therefor in bis final 
estimâtes; that such allowance was fairly and honestly made pursuant to the 
contract It alleged that under the provisions of the contract the contractors 
were required to promptly pay ail subcontractors, materialmen, and laborers as 
often as payments were made to them ; that before final settlement for the 
work done and materials furnished, and before any right of action should ac- 
crue to the contractors, they were required to furnish évidence satlsf actory 
to the chief engineer that the work covered by the contract was free and clear 
from ail liens for labor and material, and no claini existed against the same 
for which any lien could be enforeed, and before final paymeut could be de- 
manded, the contractors were required to acknowiedge and deliver a release 
and discharge from any and ail claims growing out of said contract, and ail 
claims and demands whatsoever ; that the cross-complainants hâve not furnish- 
ed such évidence, and hâve not complied with said requirements, but, on the 
contrary, said contractors are indebted to the subcontractors mentioned in 
the cross-bill in large sums for work, labor, and materials; that, if the 
contention of the cross-bill that they are entitled to a statutory lien on 
said railroad be true, then the cross-complainants bave not complied with the 
provisions of the contract so as to entltle them to maintain the cross-bill ; 
that the contractors bave refused to acknowiedge and deliver a release and 
discharge of ail claims and demands aforesaid. 

The foregoing answer of the Choctaw & Memphis Railroad Coiiipany was, 
by leave of court, adopted by the Choctaw Golistruction Company. A large 
number of subcontractors under McCarthy & Reichardt flled intervening péti- 
tions in the progress of the cause, claiming liens for sums due them from 
the contractors. On December 6, 1900, by consent of the parties, T. B. Martin 
was àppointed spécial mastér to takè the proofs and make findings oï fact 
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and conduslons of law on the issues Involved. On November 14, 1901, a sup- 
plemental bill was flled, alleglng that since the flling of the original blU and 
making up the issues thereon and the beginning of the taijing of the testi- 
mony, the Choctaw & Memphis Railroad Company had sold and transferred 
its railroad to the Choctaw, Oklahoma & Gulf Railroad Company, which now 
owns said railroad and is engaged in the opération thereof; that one of the 
considérations of said sale was the undertaklng on the part of the purchasing 
Company to pay ail the debts of the vendor company, ineluding that due the 
complainant — to wbich tho aew company entered its appearance. On April 
30, 190S, the master flled his report, with the évidence taken, covering be- 
tween 3,000 and 4,000 pages of printed testimony, with large numbers of ex- 
hibits, together with the objections to his findings. The flnding was in favor 
of the original complainant, the cross-complainant, and the interveners, and 
in favor of the vacation of the award of the chief engiiieer. To this report 
of the master a large number of exceptions were flled to every important mat- 
ter contained therein. 

After the hearing of thèse exceptions by the court, it referred the matter 
back to the master to make flndings In conformity with spécial directions 
given by the court, to be based upon certain deflned conclusions of law: (1) 
That under the terms of the contract the chief engineer was the flnal arbiter 
to flnally décide the true intent and meaning oi: the stipulations and pro- 
visions of the contract. (2) That under the provisions of the contract the 
chief engineer was the final arbiter to décide ail questions relating to the 
stipulations and provisions of the contract, and the amounts, quantity, char- 
acter, kind, and classification of ail work and materials, and that his décision 
on ail such questions in construing the terms and provisions of the contract 
would hâve the force and effect of an award, and be flnal and conclusive. (3) 
That the chief engineer's décision could only be set aside upon évidence that 
the arbiter, in passing upon the matters so eommitted to hlm, aeted fraudu- 
lently, or that he eommitted such gross mistakes as necessarily implied that 
he acted in bad faith, or made such gross mistakes as would necessarily imply 
a f allure, on his part to exercise an honest judgmeut; that any error or 
mistake made by him through négligence, earelessness, or incompetency on 
his part, if he acted in good faith, was not sufficient to warrant the vacation 
of the award ; that the légal presumptions are in favor of his honesty, and the 
burden of proof to establish fraud or bad faith rests upon the complainants. 
"To warrant a flnding that the engineer, In his actions as umpire, was guilty 
of fraud or made gross errors in the measurements or classifications, or In 
the construction of the terms of the contract, the évidence mnst be reason- 
ably convincing : and, further, that fraud aloiie would warrant the court in 
setting aside tlie award, and gross errors made by the engineer ail against one 
party and in favor of the other are nierely évidence, which, taken in con- 
nection with other évidence and circumstances, may justify a flnding of fraud, 
on the ground that they were intentional. and not merely the resuit of, mis- 
takes made in good faith. It was not suiiicient that it should be construetive 
fraud, but fraud in fact, based upon the intention of the party ; and such 
fraud may be implied as well as expressed." 

Withln a few days after the re-reference, the master made a supplemental 
report, in which he states that ,he found that tlie chief engineer and the de- 
fendant railroad eonipanies, with the fradulent intention to deprive the con- 
tractors of a just and fair final estimate, and their just compensation, failed 
to carry into pay quantities in some of the mouthly estimâtes, and in his 
final estimate, a large quantity of classified material taken from borrow pits 
and placed in embankmeut ; that with such fraudulent intent he failed to 
apply a proper construction of the contract to the work where changes were 
made in the line Of the roadbed; that with such intent in estiniating slides 
he adhered to an arbitrary standard of payments not warranted by the con- 
tract; that he freq.uently failed to crédit them with refiU ; that with such 
intent he unjustly classified large quantities of material used in the con- 
struction of the roadbed. Exceptions were duly taken to this supplemental 
report. On .Tuly 11, 1903, the court overruled the exceptions, and entered a 
decree affirming the master's report, in favor of McCarthy & Iteichardt^ con- 
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tractors, In the sum of $241,799.83, and In favor of the Intervenlng subcon- 
traetors for the amounts respectively dne them. It declared a lien on the 
railroad property, and for its sale in satiisfactlon thereof. To reverse thls 
decree the défendants below prosecute thls appeal. 

J. M. Moore and W. F. Evans (M. A. Low and W. B. Smith, on the 
brief), for appellànts. 

John McClure and George B. Rose (U. M. Rose and W. E. Heming- 
way, on the brief), for appellees. 

Before SANBORN, Circuit Judge, and PHIUPS and RINER, Dis- 
trict Judges. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The parties to tlie contract in question in the most solemn f orm and 
expHcit terms conferred upon Mr. Molitor, the chief engineer of the 
railroad company, most plenary powers and wide discrétion in deter- 
mining the nature and character of the work in its progress, the classi- 
fication of material, the estimation for payments, and under what head 
the compensation therefor should be allowed. A référence to paragraph 
25 of the contract shows that this power was conferred upon the chief 
engineer to prevent disputes or misunderstandings between the parties 
relative to any of the stipulations and provisions contained in the agree- 
ment, the true intent and meaning of the spécifications, plans, profiles, 
and drawings, and also the matter of the performance of the contract by 
either of said parties. It expressly stipulated that the chief engineer 
at the tjme was made, constituted, and appointed umpire to finally décide 
ail such questions and matters ; that he should détermine and set f orth 
in the final estimate the amount, quality, character, kind, and classi- 
fication of ail work and materials performed and furnished by the con- 
tracter under the contract, includirig ail extra work and material, "and 
his décision and détermination as to any and ail such questions, matters, 
and things, and in construing any of the terms and provisions of this 
contract, shall hâve the force and eflfect of an award, and shall be final, 
binding and conclusive, to ail intents and purposes and in ail places, 
upon the said parties hereto ; and the contracter hereby waives ail ob- 
jections to the appointment of said chief engineer as umpire by reason 
of his being a stockholder, director, or officer of the company." It also 
conferred upon him the power to appoint ail necessary assistants, rési- 
dent and division engineers, etc., to represent him, and to vest in them 
ail the powers conferred upon him. "Said chief engineer may take final 
action as umpire upon any and ail questions, matters, and things arising 
under this contract, upon the reports and statements of said assistant, 
résident, and division engineers or other agents, without notice to the 
parties hereto or personal inspection of the work, and ail of his acts in 
the premises shall be final and conclusive, and binding upon the parties 
to this contract." 

In making such a contract the parties dealt with each other at arm's 
length. The contractors were at perfect liberty to consent to the pro- 
visions of the contract or to refrain from bidding. They are presumed, 
before bidding or signing the contract, to hâve fully advised themselves 
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of the competency, integrity, and judicial fairness of the selected 
umpire. Their voluntary acceptance of him as thè final arbiter on dis- 
puted matters, as declared îri the contract, precludes them from any 
considération or sympathy because of tlie engineer being in the employ 
of the railroad oompany. Such stipulations are evoked out of the ex- 
périence of railroad companies in such construction work. From its 
very nature, extending over a long line of road, with diversified topog- 
raphy of <:ouirtry, encountering many varieties of geological forma- 
tion, and difificulties impossible of anticipation, the variant yiews and 
notions of contractors and subcontractors respecting the infinité détails 
of the work, tlie classification and measurement of material, the preveri- 
tion of incessant wrangles over the work, with its annoyances and liti- 
gation, justified the railroad company in requiring, as a condition prc 
cèdent to letting the construction of this work, the acceptance of the 
foregoîng -provisions of the contract. The contracter is presumed to 
protect himself against possible loss resulting from any adverse judg- 
mént of the engineer by the amount of his bid ; and when litigation 
arises over the décisions and award of such an umpire, the courts can- 
not, without making a new contract for the parties, disregard such pos- 
itive provisions, or set aside the action of the umpire, except for the 
most grave and cogent reasons. Hence it has become the settled doc- 
trine of the lavif that to give the contracter any standing in a court of 
equity to vacate the final award of the engineer, and give him judg- 
ment for -a greater sum than that allowed in the final estimate, the con- 
tracter mnst show by an overwhelming weight of the évidence that the 
engineer was guilty oî fraud. "or exhibited such an arbitrary and' 
wantcm disregard of the complainant's plain rights under the contract 
as to be the. équivalent of fraud, or committed errors and mistakes te 
the complainant's préjudice so gross and palpable as to leave no doubt 
in the mind of the court that grave injustice was thereby donc him. 
* * * Itis not material how the weight of the évidence may be 
upon this point, unless it shall appear that it is so overwhelmingly with 
the complaîtiant as to give reasons for thinking that the chief engineer's 
iudgment was biased, partial, and consciouslv unjust." Mundv v 
Ix)uisville & No. Ry. Co., 67 Fed. 633, 638, 14 C. C. A. 583 ; Elliott 
V. M., K. & T. R. Co., 74 Fed. 707, 21 C. C. A. 3. 

The language of some of the courts, of highest authority, is that the 
proof of fraud must satisfy the mind of the court beyond a reasonable 
doubt. It is not sufficient that it should arise from a mère erroneous 
or unjust judgment or opinion of the umpire; nor can the award be dis- 
turbed upon the mère weight of évidence, in the conflicting opinions of 
expert witnesses, or based on the notion of a master resulting from a 
technical analvsis of the évidence. As said by Justice Redfield, in Van- 
derwerker v. R. R. Co., 27 Vt. 130: 

"After an estimate by the engineer, no recovery ean be had beyond that 
sum, unless upon thé most irrefrag.ible proof of mistake in fact, or positive 
fraud In the opposite party in procuring an underestimate, or corruption in 
the engineer." 

A mère mistake by the arbiter, not admitted by him, is insufficient to 
vacate the award. "How could the court àdjudicate on the conflicting 
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évidence of a mistake made by an'arbitrator? The mistake is in his 
own naind ; and if the arbitrator does< not admit that he,lia,s made a mis- 
take. sureiy the duty of the court would be to reject the conflicting évi- 
dence and : hold that without the admission there was no proof of mis- 
take at ail." Whitley &:Roburts' Arbitration, 1 L, R. Ch. 558. 

While great déférence is to be shown by the reviewing court to the 
master's findings on such an issue, yet, where it is apparent that the 
evidencç upon which he has acted fails to corne up to the requirements 
of the adéquate proof essential to warrant the court in overturning the 
award made by the umpire selected by the parties themselves, it is the 
duty of the CQurt to overturn the iindings of the master. The alléga- 
tions of the bih impeaching the award do not fully corne up to the 
standard fixed by good rules of pleading. It will be observed that the 
allégations are in the alternative — either "through fraud, or some gross 
mistake in his estimâtes, as necessarily implied bad faith, or through 
failure to exercise an honest judgment, etc." This was certainly bad 
for uncertainty, and invited a demurrer. But inasmuch as the respond- 
ents seemto hâve waived the objection by going to trial, and it is not 
apparent that they suffered any injury by the uncertainty, we are not 
disposed to hait on this objection. 

A more serions, germane question, however, is presented by the direc- 
tion given by the court in re-ref erring the case to the master. In his 
original report the master made no spécifie finding respecting the pro- 
visions of the contract above referred to, or as to the matter of the es- 
sential fraud or dishonesty of the engineer in rendering his final esti- 
mâtes, without which spécifie findings no decree vacating the award 
could be rendered. After sustaining this exception to the master's re- 
port, the court, in recommitting it to the master with spécifie directions 
for additional findings,' inter alia, said: 

"To warrant à finding that the engineer. In his actions as umpire, was 
gullty of fiaud or made gross errors in the measurements or classifications, 
or in the construction of the terms of the contract, the évidence must be 
reasonably eonvinçlng." 

The term "reasonably convincing" was liable to lead to a hurtful 
misconcëption on the part of the master. It might mean a mère pré- 
pondérance of the évidence, a weighing of the relative strength of con- 
flicting testimony, as would be sufiîcient to reasonably convince the 
mind that there were gross errors and the like. Whereas, the language 
of the law is that the évidence which will warrant a disturbance of such 
an award must be "the most irréfutable proof," "overwhelming," or 
persuasive "beyond a reasonable doubt," or "free from ail doubt and 
convincing," or "so outrageons, etc." Thëre is, therefore, merit in the 
exception takèn to said language by appellants, as the term "reasonably 
convincing" made the way easy for reaching the conclusions of the 
master. 

It is difficult for the impartial mind to read the conflicting testimony 
of witnesses on many of the controverted matters' on Which the master 
made an adverse finding on the final estimâtes of the engineer without 
the conviction that the conclusion was reached by resolving too many 
reasonable doubts against the engineer, and accepting as his mentor 
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and guide the testimony and conclusions of the witness Reaugh, who 
was the selected expert of the contractors to go over this work after 
it was practically completed, and to review the final estimâtes of the 
engineer. This will sufRciently appear by taking up in their order the 
principal matters in controversy on which the master's adverse report 
was predicated : 

Borrow Pits. 

The master found that the chief engineer "failed to carry into pay 
quantities in some of the monthly estimâtes, and in his said final esti- 
mate, a large quantity of classified material taken from borrow pits and 
placed in embankment." What is known as "borrow pits" are pits dug 
along the side of the roadbed for the purpose of making embankments, 
where the material coming out of cuts and the like is insufhcient for 
the construction of embankments. If, as the language of the master's 
report implies, he found that there was a diminution by the engineer of 
borrow quantities conséquent upon his failure to carry into pay quanti- 
ties a large amount of classified borrow, it is in conflict with the évi- 
dence in the record. The total quantity shown by the final estimate of 
the engineer is 532,606 cubic yards. The aggregate quantities of ail 
classifications made by the expert witness Reaugh is 514,233 cubic 
yards. By diminishing the quantity of earth and increasing the loose 
rock, as estimated by the engineer, Reaugh increased the value of the 
material to the extent of $34,324.33 ; while his estimate of quantity of 
ail material is 8,373 cubic yards less than the engineer's final estimate. 
The master, however, fixed the valuation at $29,634.19 in excess of the 
engineer's allowance, and $4,690.16 less than Reaugh. How he made 
this dififerentiation his report is silent, as he gave no detailed spécifica- 
tion. 

The whole trouble over the borrow pit estimâtes grows out of a pal- 
pable disregard by the witness Reaugh, followed by the master, of the 
explicit provision of the contract respecting thèse borrow pits, and the 
désignation of material that came out of them as "hard pan." Para- 
graph 13 of the contract déclares that: 

"No classification wiiatever will be allowed In borrow pits, unless such 
borrow pits are selected and approved by the chief engineer." 

This means exactly what it says. It is too explicit and mandatory to 
admit of controversy. It was intended to efïectually interdict the very 
contention made by appellees that ail the borrow pits claimed by them 
had either been recognized by the résident engineers or were essential 
for obtaining the necessary embankment material. The engineer testi- 
fied, without contradiction, to the number of borrow pits designated by 
him or his deputies, and that he, classified 19, including the slide' mater- 
ial used as borrow, and 12 excluding the slides. Regardless of such 
désignation, Reaugh classified ail material coming frorn borrow pits, 
and arbitrarily set up his own judgment as to what were borrows for 
estimation and classification. The cross-bill does not even charge that 
the, chief engineer failed and refused to designate the borrow pits, but 
is framed upon the theory that he failed to make proper classifications 
and estimâtes. 
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Hard Pan. 

The exaggeration of the figures over those of the chief engîneer, in 
this connection, f urthermore resulted f rom Reaugh's classification of an 
immense amount of material taken ont of borrowpits as "hard pan." 
As hard pan, under the spécifications of the contract, was to be classified 
as loose rock, to be paid for at 33 cents per cubic yard, and loose earth 
at 13 cents per cubic yard, it made a wide difi^erence in the computa- 
tion whether the material in question was hard pan or earth. Hard pan, 
under paragrapth 12 of the contract, was to be classified as loose rock. 
Paragraph 13 déclares. that: 

"Earth shall Include ail loani, clay, sand, gravel, and ail otlier materials 
which are not included in the above spécifications of loose or solid rock." 

The évidence bearing upon the question as to what constitutes hard 
pan under this contract is most conflicting. The test applied by the 
witness Reaugh was that any earth or clay is hard pan which is hard 
enough to require a pick or other means to loosen it enough to pick it 
up with a spade or shovel. In this view he was corroborated by other 
witnesses. On thé other hand, this theory was stoutly combated, not 
only by the chief erigineer and the résident engineers on the work, but 
by outside experts of equal competency and integrity and. as wide ex- 
périence as those in behalf of appellees; and this is supported by the 
classification as earth made by the résident engineers and the chief 
engineer. The master himself in his report states that he found it im- 
possible tofecôncile the différences bétWeen the witnesses as to the 
proper définition of hard pan, ana reached the conclusion that in rail- 
road construction no unvdrying standard, or définition had been estab- 
lished to enable him to fix the term "hard pan." Even the standard 
dictionaries are not agreed thereon. He said in conclusion that : 

''Wlth thelr varylng ideas of just what constitutes hard pan, as employed 
In the'specifleations, it is not surprising that there should be a différence in 
the classiflcation of the material made by the engineers. When I say en- 
gineers, I do not refer to Molltor (the chief engineer) and Reaugh, but to 
ail who hâve testifled on that subject. And in this behalf it is not improper 
that I should report that I hâve found the same diiiiculty in knowing how I 
should classlfy the material." ' 

And finally he accepted as the standard définition the Century Dic- 
tionary. I submit that the contract did not make the Century Diction- 
ary the umpire on this question ; but, on the contrary, the contract ex- 
pressly déclares that the chief engineer of the company — 
"Is hereby made, constituted, and appointed the umpire to finally décide 
ail sùch questions and matters; and he shall also détermine, and set forth in 
Thé final estimate, the amourit and quantity, character, kind, and classiflca- 
tion of ail work and materials perf ormed and f urnished ; * • * and his 
décision and détermination as to iiny and ail such questions, matters», and 
things Shall hâve the force and effect of an award, and shall be final, binding, 
and conclusive upon the said parties hereto.*' 

As sàid by Judge Gantt, in Williams v. Railroad Company, 153 Mo. 

487,343, 54 S. W. 689,707: 

"The fact that honest witnesses hâve deposed that there was hard pan, 
and equally honest witnesses testifled It was not hard pan, carmot afCect the 
défendant, because it had a right to abide by the fiuding and classification of 
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the epglneer to whom both parties had commltted that question, It was to 
avoid thls very confllct of évidence that thls stipulation was placed in the 
contract" 

Refills or Back Fills. 

Paragraph 6 of the contract provides that : 

"In rock excavation, material shall be talsen out one foot below subgrade, 
and fllled In agaln to subgrade Une with good material for roadbed; such 
back fllllng to be pald for as earth excavation." 

In his final estimâtes the chief engineer allowed 7,523 cubic yards 
of back fill, and 26,669 cubic yards of subgrade on section "R" to 40, 
inclusive, on the construction work. On the same section Reaugh re- 
ported 27,888 cubic yards of back fill, an increase in quantity of 20,365 
cubic yards and allowed 37,927 yards of subgrade, an increase of 
15,258 cubic yards — a total increase of 35,623 cubic yards. This he 
efïected by the following changes in classification of material : Earth 
reduced to 20,365 cubic yards, loose rock increased 4,446 cubic yards, 
and solid rock increased 10,817 cubic yards — an aggregate increase 
in value of $10,661.83. The master approximately followed Reaugh's 
classification, increasing the money value, over the final estimate of 
the engineer, in the sum of $9,153.17, stating in his amended supple- 
mental report that the chief engineer "had fraudulenty failed to crédit 
the contractors with refill, which under the contract they are entitled 
to." 

The important évidence to support this change is that of the witness 
Reaugh, who simply stated that 13,256.17 cubic yards of back fill, as 
shown in the final estimâtes, had not been paid for, or even in pay 
quantities ; and in another place in his testimony he gave a statement 
of the amount paid for or accounted for, and that the déficit occurred 
jargely in the residency of MacCrea and Herring, résident engineers. 
The résident engineers on this work gave in détail the character of this 
work and their observation and accounting thereof. In substance it 
is that the subgrade was not taken out by the contractors to a foot 
below the profile grade throughout the extent of this work, and then 
back filled with sélect material, and therefore they allowed the full 
depth as excavation quantities ; that the subgrade as to such points was 
carried as pay quantities, and not as back fill, because the subgrading was 
not down to the full depth, the regular foundation in place not having 
been disturbed. In such cases the subgrade to the full depth was al- 
lowed, whether taken out or not. On Herring's residency, he testified 
that a large part of the material used in refilling was shale and slate, 
and the like — not at ail suitable material — put in bv the contractors 
contrary to instructions and against protest. Mr. Beard, the assistant 
engineer on this division, testified that on inspection at the time he 
directed the résident engineers not to ajlow for this as back fill, for the 
reason that the material was unfit, taken by the contractors from ditches 
and the edges of cuts, composed of such materials as rendered it ab- 
sorbent of water, and, furthermore, that the contractors had once heen 
paid for this material in excavation taken from cuts. 

Of ail men acquainted with the foregoing asserted facts, the con- 
tractors themselves are to be presumed to hâve had knowledge; yet 
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thcydid-not take the witness stand to contradict the statement of facts 
aforesaid by the engineers, or give any explanation about it. They 
were actively engaged on the work ; and while their subcontractors testi- 
fied in the case, net one ofthem, so far as we are able to find, attempted 
to assign any reason in support of the, classification made by the wit- 
ness Reaugh. Where a party has the nieans of producing testimony 
within his knowledge or keeping upon a material question involved in 
the case, and fails to do so, tlie presumption arisçs that the fact is 
against him„ Gulf, etc., Ry. Co. v. Elhs, 54 Fed. 481, 483, 4 C. C. A. 
454; Clifton v. United States, 4 How. 242, 244, 11 L. Ed. 957; Graves 
V. United States, 150 U. S. 120, 14 Sùp. Gt. 40, 37 L. Ed. 1021 ; Runkle 
V. Burnham, 153 U. S. 216, 3'25, 14 Sup. Ct. 837, 38 L. Ed., 694 ; Kirby 
V. Tallmadge, 160, U. S. 379, 383, 16 Sup. Ct. 349, 40 L. Ed. 463. 
This failure of thé'contractors tô testify is quîte common to nearly ail 
of the disputed facts in controversy. The otily explanation attempted 
of this omission is in the yolunteered statement of appellees' counsel 
that the contractors were not experts. Aside frôm thè fact that there 
is no, évidence showihg a lack of knowledge on théir part, their letters 
to the chjef engineer, complàining, of the failure to make proper month- 
ly estimâtes, and respecting o'ther matters connected with the work, 
would indicate that they clairaed to be well posted, both about the 
quantity and quality of the work. Furthërmore they were old contract- 
ors in railroad construction, and were on àrid about the work when 
it was being dqne. 

The sole reliance, almost, foi" the master's finding in respect of this 
back filling, is based upon superficial experirnents and spéculations of 
the wjtness Reaugh, who ,went over this work after the roadbed was 
completed and the ties and rails were down, and hère and there along 
the Une digging down to the f oundation. This was, in the very nature 
of things, but superficial and spéculative. We submit that if on such a 
State of facts the action of the chief engineer in making his final esti- 
mâtes, based upon the observation and memorànda made by the rési- 
dent engineers on the work when being actually done, can be vacated 
for fraud or corrupt judgment, the provisions of such a contract as this 
are mère cobwebs. ; 

The answer made to this by appellees' counsel îs that the chief engi- 
neer accepted this work after the alleged objection thereto by the divi- 
sion engineers. This contention is predica,ted of the correspondence be- 
tween the contractors and Chief Engineer M'olitor. On March 9, 1900, 
the contractors wrote to Molitor, calling his attention to paragraphs 24 
and 25 of the contract, requesting him to furnish the final statements 
as therein provided. On the 14th day of the same mpnth the engineer 
replied, calling the attention of the contractors to the fact that para- 
graph 23 of the contract contains a provision that before final settlement 
made for the work and material, and before any right of action could 
accrue to the contractors» thèy should f urnish satisfactory évidence to 
the chief engineer that the work is free and clear from ail liens for 
labor and material, and that there was no daim for which a lien could 
be enforced ; that paragraph 24 provides that, ;when ail that was agreed 
to be done by the contractors should hâve bepn performed and finished 
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according to the eontract, thê chief engineer sliould make and return 
final estimâtes, etc. ; concluding with the stâtement that : 

"Until the provisions of paragraph 23 shall hâve been complied with, I 
would probably not be warranted in furnishing a certificate in connection 
with the final estima te in the form and to the extent contemplated by the 
provisions of paragraph 24; but I hâve no disposition to embarrass you in any 
way by withholding the certificate. At the time the final estimate which you 
now hâve was f uruished you, that question did not arise or occur to me, and 
I had supposed that the final estimate, with my signature to it, would be 
taken as a compliance with the provisions of paragraph 24 ; but, since my 
attention bas been called to the matter, I will say that I am willing to give 
you a certificate as provided in the paragraph referred to, subject to the 
provisions of the twenty-third paragraph." 

There might be some plausibility for said contention had the engineer, 
furnished the final estimate embracing the allowance for said material 
as baclc filling ; but as this was not done, and the contractors were ad- 
vised at the time the work was done that the material would not be 
accepted, there is no foundation for an estoppel, even if it had been 
pleaded, which was not done. The ruling in Fuller Ce. v. Young Co., 
126 Fed. 343, 61 C. C. A. 245, cited by appellees, is not apposite. 
The eontract there did not contain an express provision that no inter- 
mediate action in allowing monthly estimâtes, or other action in limine, 
should avail, and that the final estimâtes should be conclusive, and the 
like. Nor was there aiiy objection to the work at the time it was done, 
as hère. 

Différences in Classification of Material in Certain Cuts. 

Without going into détail as to the différences resulting from the 
classification rather than the quantity of material in cuts, the final esti- 
mâtes of the witness Reaugh, practically followed by the master, resuit 
from his large allowances for solid rock and the élimination of earth 
and loose rock. A careful reading of ail the évidence persuades us that 
his conclusions were necessarily based largely upon theory rather than 
actual facts proved, and were spéculative rather than spécifie. He 
went over thèse cuts some considérable time after they were made, 
when the roadbed was completed and the ties and rails were generally 
in place. As the cuts ran' along hillsides, with only the back waïl 
facing, it is at once manifest that, in taking the indications of this facing 
as a basis of classification and estimation, there was in it such an élément 
of uncertainty as to invite the closest scrutiny intp even its approxi- 
mate accuracy. He could know nothing reliable as to the earth débris 
overlying the surface within the prism of the slope stakes. The testi- 
mony, without any material contradiction, shows that overlying thèse 
cuts, before the excavation, were from one to two, and tvvo to three, 
and three to four feet of earth débris ; that the rock lay in irregular 
strata, with a mixture of loose and solid rock and other loose material, 
running in irregular dips, rendering it mère guesswork by any expert, 
viewing it after the completion of the road, as to how much solid rock 
extended throughout the eut. The witness Reaugh testified that in 
such case he ascertained where the rock formation extended to the base 
of the roadbed by digging around in a few places and finding within a 
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few feet where the strata eut the bottom under the bank fill, and in that 
way he could get within two or four feet of where the surface line of 
the rock would eut the grade plane, which, with the inclination of the 
strata indications, would enable him to locate very closely. 

We submit that no railroad eompany would consent in advance to 
pay for such a large amount of construction work on such methods. It 
requires no expert eye to see that in taking a platted eross-section of 
the hillside, with irregular strata of varying dip, where the classifica- 
tion line is drawn from such back wall to an intersection with the bot- 
tom line of the eut, that a removal of two to four feet either way would 
inevitably make a considérable, if not vast, différence in the quantities 
of material within the sides of the triangle. On the other hand, it is 
the direct testimony of the résident engineers engaged on the work, 
and the assistant engineer who made observations and noted the work 
in its progress from day to day, who cross-sectioned it, as to the large 
quantity of earth and débris overlying, as to the loose rock and solid 
rock within the prism, as shown by the sectionized plats filed as ex- 
hibits, which formed the basis of the final estimâtes made by the chief 
engineer. Superadded to this is the testimony of the expert witness 
Bontecue, an outside engineer, of wide expérience and manifest intelli- 
gence, who testified, after inspection a.nd examination of the finislied 
work, that it was practically impossible for any engineer, no matter 
how skilled or painstaking, to make approximate reliable classification 
of the solid material taken out of cuts of such geological formation. He 
gives as a reason for this, as to one of the principal cuts, that he did 
not consider that an intelligent classification could be made ; that there 
was only one side of the eut generally exposed, with a very large face 
extending 1,000 feet along one side, and that evidently a more or less 
triangular section had been removed in making the roadbed ; that the 
face of the eut showed varions kinds bf rock, so that there was nothing 
to guide an after-comer in determining how far out into the triangular 
section the material originally extended ; that it presented a case where 
there had been loose rock and solid rock, and possibly earth ; and that it 
was not practical to tell how far into the eut the solid rock ran, or the 
amount or rubbish that may hâve overlain it, or how much of loose rock 
was intermixed. 

The witness Reaugh himself testified, in substance, that, where there 
was only one wall of the eut visible, the gênerai contour of the bluff 
was irregular, the angles or dips were not uniform, and the conditions 
were not usual ; that if the stratified material was level, in making his 
classifications he would assume that such strata continued to the surface, 
and if the strata inclined downward, towàrd the outer edge of the bluff, 
he assumed that the bottom of the eut would define the place where the 
top stratified rock eut the grade line or the grade plane. On such a 
state of évidence, to vacate the award of the chief engineer, upon the 
ground that he had arbitrarily and wantonly refused to make such a 
classification of solid rock as the witness Reaugh thought he should 
hâve made, would be nothing more than to substitute Mr. Reaugh for 
the umpire agreed upon by the parties. 
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Pinnacle Cut. 

What is known as the "Pinnacle Cut," about 1,500 feet long:, îs a fair 
sample of the weakness of Mr. Reaugh's methods and their unreliability. 
From this cut was removed 15,207 cubic yards of material, distributed 
in the final estimate as follows: 1,520 cubic yards of earth, 13,281 
loose rock, and 400 yards of solid rock. Reaugh classified it: 1,841 
earth, 10,450 loose rock, and 2,914 solid rock. The résident engineer's 
testimony shows that this cut at one end was composed of red clay, with 
a mixture of yellow and red clay at the other end, with a few boulders 
intermixed therein, and that there was no material in the cut that came 
itp to the requirement of solid rock, except a few boulders exceeding a 
cubic yard in size ; that during the time he was engaged on that work 
he never saw a half dozen rocks that would measure enough to make a 
yard ; that they were ail below the spécifications for sohd rock. This 
testimony of Bowles pertains to his observation after he came on the 
work, when about one-third of it was completed. The assistant super- 
intendent engaged on this division testified that he was présent at the 
time of the stripping of the surface of this work, and that he gave it 
particular attention after about two-fifths of the material had been re- 
moved ; that the material was very similar from top to bottom, and 
throughout its length ; there were boulders imbedded in clay and hard 
pan, but he found no material which would entitle it to be classified as 
solid rock; that before he took charge there were some estimâtes re- 
turned by the résident engineer opposite the boulders taken from the 
south end of the cut ; that there was nothing in his observations which 
would entitle it to be classified as solid rock, and that the 400 yards of 
solid rock allowed was ample ; that there was nothing in the eut aftér 
the work had been completed to enable any engineer to estimate the 
quantity of solid rock that had been removed, for the reason that the 
material had been moved away ; and that there was no indication on the 
side of the cut or around it of boulders to be classified as solid rock. 
The expert witness Bontecue made a thorough inspection of this cut 
and tested the sides with a pick. He testified that in the only places 
he deemed it possible there might be a solid rock ledge, he found none ; 
that in his judgment 400 cubic yards, allowed by the chief engineer, 
amply covered the probabilities of the situation. His judgment was 
that the allowance of 2,914 cubic yards of loose rock, made by Reaugh, 
was approximately correct, and that no accurate estimate of the amount 
of boulders which should hâve been measured as solid rock could be 
made. The exaggerated amount of solid rock estimated by Mr. 
Reaugh, we think, was simply arbitrary, and on the mère weight of 
évidence it should be rejected. 

Timber, Piling, and Extra Work. 

The witness J. T. McCarthy, relied upon by appellees, testified that 
there was a différence between what he estimated and the final estimâtes 
in the item of timber of 167,946 feet, making a difiference in value in 
favor of the contractors of $3,694.71, and of the piling of the value of 
$1,476.74. The cross-examination developed the fact that he had in- 
140 F.— 16 
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cluded in the estimate for timbers' in certain sections which he had been 
paid for, and, o^ çoursej were not included in the final estimate, which 
unduly swelled iiis estimate to 100,000 feet. He had' Ùttle personal 
knowledge o£ the matters testified to, and his stateraents \yere based 
upon reports made by employés of the contractors. Mr. Dean, an em- 
ployé in the office of the chief engineer, produced an exhibit made up 
by comparing the records in the office of the chief engineer, returned by 
the résident engineers, with a statement exhibited by said J. T. Mc- 
Cartliy. From this statement the total différences between the two state- 
ments was 46,657 feet board measure of timber, and 6,000 feet of pil- 
ing ; while the witness HoUiday, in behalf of the complainants, testified 
that he made an examination of the timber purchased with the bills 
rendered to the contractors by the chief engineer and there was, a dif- 
férence between them. His conclusions were based upon copies of the 
statements furnished by the chief engineer, and not the originals, and 
he made no detailed account of the timbers. The testimony of the 
résident engineer, Mr. Bowles, gave a detailed statement of what 
the timber consisted ; that ail the timber and piles on the residency 
were estimated and returned to the chief engineer. So, when.the 
évidence pro and con touching this issue of fact is fairly analyzed and 
weighed, it is reduced to a question of mère différence of opinion 
between Holliday and the résident engineers on the work; and we 
are utterly unable to discover any basis for imputing to the résident 
engineers any corrupt or evil motive in their report touching this 
matter. 

Said McCarthy presented a claim of $2,242.28 for extra work, 
and the master allowed him $2,322.86. By what process the master 
reached this beneficent resuit in favor of McCarthy the retord does 
not disclose. The examination of the claimant showed that he had little 
Personal knowledge of the work ; that his claim was based much upon 
reports of subordinates. On the other hand, the testimony of Mr. 
Bowles, the assistant engineer on this division, is direct to the effect 
that the itenis disallowed had been paid, that many of them came within 
the spécifications of the contract as work capable of measureraent, and, 
therefore, they were excluded as extra work, but were included in the 
estimâtes made. Paragraph 6 of the contract provides that ail extra 
work shall be done on the written order of the chief engineer, fixing 
the price to be paid for the same ; that the obtaining of the certificate 
of the chief engineer as to the work done and the price thereof shall be 
a condition précèdent to the right of the contractor to be paid for any 
such extra work, and that nothing shall be deemed extra work which 
can be measured ; that ail daims for extra work or material be pre- 
sented to the chief engineer at the close of the month in which it was 
done or furnished, to be included in the estimate for that month, other- 
wise ail claims therefor shall, be deemed waived by the contractors, and 
the contractor shall not be allowed or paid for the sarne. The testimony 
fails to show that thèse provisions of the contract were complied with. 
McCarthy hirnself testified that he was unable to state whether the extra 
v.'ork was ordered by the chief engineer; that while his bills were, 
rendered in March, 1900, he said he was never able to find theip at the 
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.iiief engineer's office. The allowance of this claim vvas in the teeth 
of the provisions of the contract, and is unsupported by the weight of 
évidence. 

The Slides. 

The principal controversy in this case centers around what is 
designated as "slides," on the bluffs known as "Ross Hollow," and on 
residency D4, embracing sections 23 to 31. The roadbed at thèse 
points was located along steep bhiffs near the south bank of the 
Arkansas river. Much of the roadbed was eut out of the side of the 
bluffs, which were quite steep in places, and extending several hundred 
feet above the roadbed. At some points the bluff was so steep as to 
prevent the growth of végétation on it. The testimony of the résident 
engineer was to the effect that underlying a débris of earth, etc., was 
rock of irregular strata of various thicknesses, ranging from four 
inches to three or four feet, qf irregular formation. The roadbed, of 
course, was made by blasting the material out of the side of the 
mountain. Paragraph 5 of the gênerai spécifications déclares that : 

"Excavations In rock shall be taken out 18 or 20 feet base, with slopes of 
one-quarter horizontal to one vertical. In rock excavations, ail projections 
tovcard the center Une of the track beyond the plane of the measured prism, 
and ail material on slopes loose or liable to fall, shall be removed." 

No excavations were necessary on the river side ; but the work was 
on the hill side, where the slope in some places continued below the 
roadbed for a distance of 30 or 40 feet, and at some points tlie face 
of the bluff extended to the water's edge, and at others there were 
intervening fîats between the foot of the slope and the water. In 
blasting for the construction of the roadbed, large quantities of 
material fell outside of the roadbed into the river and onto the flat 
places, and some of it was thrown even beyond the river. Owing to 
the peculiar geological formation of the rocîc, lying in irregular strata, 
when the supporting rock at the base of the roadbed was removed, 
the superincumbent strata of rock would break and slide down, much 
of it falling beyond the railroad bed, and much of it on the roadbed. 
It is this material which is designated as "slide," distinguished from 
that which was taken out within the slope stakes in the estimâtes of the 
engineer. That taken out within the slope stakes was treated as road- 
bed excavation, and was classified with référence to its original position 
in the bluffs, and a large part of it as solid rock. The slide began to 
fall in December, after work begun. About the month of March, 1899, 
a large amount of this slide attracted especial attention, and the 
contractors began to complain that the résident engineers, in their 
monthly estimâtes, were only carrying this material as earth, instead 
of solid rock, to their great distress and embarrassment in not re- 
ceiving the 90 per cent, to which they claimed they were entitled. 
In April following the chief engineer directed the bluffs cross-sectioned 
for the purpose of ascertaining the extent of the excavation : the 
évidence on his part tending to show that he was in great doubt in his 
mind as to how this slide material should be classified. On account 
of the falling of this slide material and the diffiiculty of the construction 
of the road on the bluff side, the engineer abandoned this location and 
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threw out the line of the road to an embankment beyond, as he was 
authorized to do under the contract. 

The contention of the contractors is that they were entitled to pay for 
ail the slide material, to be classified in its original condition in the 
blufï before it was dislodged, and, thereforé, to be estimated and paid 
for as solid rock. This view was sustained by the master in his report. 
On the other hand, the chief engineer classified it principally as loose 
rock, including ail that which went beyond the roadbed into the river 
or beyond the embankment, as well as that which fell on the roadbed. 
The testimony on behalf of appellants tended to show that perhaps 
40 per cent, of this material fell beyond the roadbed, and was not 
handled at ail by the contractors, and that the great mass of that which 
fell on the roadbed was thereby so broken and shattered as to make 
it loose rock, removable with shovel, and with very little blasting of 
the larger stones. So that in estimating it as loose rock, both as to the 
quantity that was not handled at ail and that which was handled in 
removing it from the roadbed, the chief engineer deemed his classifica- 
tion and estimation more than just to the contractors. 

The contention that said paragraph 5 of the contract warrants the 
classification of this slide material as solid rock in its place before its 
dislodgement is evidently an afterthought, as it is contrary to the 
allégations of the cross-bill of complaint. In respect of this slide the 
cross-Bill déclares "that it is the universal custom, in cases where the 
slopes in solid stone are not sufficient to prevent the sides of the eut 
from falling into or npon the eut made for the railroad, to pay for 
the removal of such solid rock, loose rock, and earth," and that they 
hâve not been made adéquate allowance therefor. There was no re- 
moval of this material by the contractors, except where it lodged on the 
roadbed or was used by them as borrow in constructing the embank- 
ment. They were allowed for ail the quantity of material in place with- 
in the prism of the railroad excavation. They employed neither powder 
nor pick, or other force, to bring down the slides. They came of their 
own momentum. The clear meaning of paragraph 5 is that, as in 
excavations, there might be outside thereof projections of rock or 
material dangerous to the road, it should be removed by the con- 
tractors, , and that there might be material on the slopes which was 
loose or liable to fall, and the contractors would be required to 
remove that. But they neither removed the slides as projections nor 
otherwise in their natural position. If the contention of the con- 
tractors, that ail this slide material should be paid for as solid rock, 
is correct, it would, by the same reason and law, follow that if the 
blufï had extended back 1000 feet, and after the roadbed was blasted 
out the superincumbent strata of rock, to the mountain summit, had 
broken loose, and 100,000 cubic yards thereof tumbled into the river, 
beyond the roadbed, and was never touched by pick or spade or hand of 
the contractors, they would be entitled to receive pay for it as solid 
rock in its original position. 

Chief Jutice Redfield, in Herrick v. Belknap's Estate, 27 Vt. 694, 
in discussing the question of classification of slides under a contract 
on a not dissimilar state of facts, said: 
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«The sllde of 10,000 feet of earth into the river, whieh was allowed by the 
inasters at $1,000 as earth excavation, seems to me manlfestly not to come 
within any just Idea of excavation under the contract. It does not seem 
to hâve been the resuit of any art or contrivance, like bringing a stream of 
water to bear upon the bank, vi'hlch bas been treated as a legitimate mode 
of excavation under similar contracts. But this sllde, and others at this 
point, were altogetber accidentai, and neither expected nor desired. Neither 
did they come within the range of what vpas orlginally intended as the bed 
■of the road. ïhis sllde, and numerous others near the same point, resulted 
from the breaklng away of the bank from time to time, whlch rendered it 
necessary to carry the bed of the road further bacb into the hlUs. At the 
prlce to be pald for earth excavation, thèse slides, at this point, would. In ail, 
amount probably to nearly $10,000. And where they fell Into the roadbed, 
and vrere required to be again removed, the engineers unlformly estlmated 
the removal. But where they fell at once into the river, from a point not 
orlginally, or unlil the convulsion, inteuded to hâve been excavated, there 
seems no reason why they should be estlmated as excavation under the con- 
tract, even if the whole hlll, from its very base, had been at once removed 
by an earthquake or a volcano. It seems to us the engineers dld rlght in re- 
jectlng this claim; and, rlght or wrong, their décision, if fairly made, is 
concluslve upon the parties." 

The différence in classification made by Reatigh, and followed by the 
master, in the estimation of this shde material, amounts to $25,228.16. 
Even this resuit was reached by entirely eliminating any earth material, 
diminishing the loose rock, and exaggerating the amount of solid 
rock. We are unable to understand how it was found that the 
material contained no loose earth and so little loose rock. Without 
contradiction from any direct testimony, the évidence of the engineers 
présent on the work is that on the slopes were large quantities of 
earth, supporting a growth of large trees, undergrowth, and végétation, 
with a large mixture throughout the strata of material constituting 
loose rock ; and this was corroborated by other évidence. Mr. Reaugh 
necessarily based his conclusions on observation of the face of the 
wall on the slope. He never saw the surface of the bluff bcfore the 
excavation. He could not, at the time he took his observations, make 
any approximate estimate of the amount of loose earth and loose rock. 
His total estimate of material exceeds the aggregate of the chief 
engineer by 12,832 cubic yards. Exactly how he reached this différ- 
ence in qiiantity is not made apparent. As a gênerai rule throughout 
the estimations along the line of the road there is little différence be- 
tween the final estimâtes of the chief engineer, or the résident 
engineers, as to the quantity of materials, and that of the viritness 
Reaugh. There was évidence on behalf of appellants that the 
jarring down of this slide was attributalile in some degree to over- 
charging the shots made by the contractors, evidenced by the fact 
that it biew large , quantities, in large bulk, across the river, and 
across a near-by creek, into adjoining fields, which became a matter 
of complaint by the owners of the farms ; and this was corroborated to 
some extent by observations taken by experts, who afterwards ex- 
amined the premises. One of the expert witnesses, who testified in be- 
half of appellants, stated that in his opinion the classification of the 
amount of solid rock and loose rock, made by the chief engineer, was 
too small ; but at the same time he stated that it was more a matter of 
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conjecture, and not so reliable as that made by the engineers who were 
on the work and saw the material. 

Evidence of Fraud and Gonspiracy. 

The master did not specify in his report the particular acts evidencing^ 
fraud, oppression, or corrùpt judgment on the part of the chief 
engineer. The leçirned cbûnselfor appellees animadvert upon the prier 
statement claimed to hâve been made by the chief engineer in a letter 
written to one Dandridge. One Kavanaugh, a witness introduced by 
appellees, testified that Dandridge showed him a letter addressed to 
his firm, signed by Molitor, which contained the statement that 
"McCarthy & Reichardt hâve the contract, but they may be very sorry 
that they ever received it." He gave no date of this letter. Molitor 
testified that he did not wrîte any letter to Dandridge, or to any 
member of his ftrm, after the contract was let to McCarthy & 
Reichardt; Dandridge testified that he was not in the city of Little 
Rock at the time and place testified to by Kavanaugh; that he had 
no conversation with Kavanaugh in regard to the contract ; that he did 
hâve a casual conversation, in Frankfort, Ky., with Kavanaugh. in 
which Kavanaugh told him he heard of some complaint by the con- 
tractors, , and that probably he told him he had rather expected that, 
becaus,eihe thought the figures bid by ail the contractors were too low ;. 
that he did not know Molitor personally, and that his recollection 
was that he did not show Kavanaugh any such letter, and f elt sure 
he had no such letter in his possession. We submit that such testi- 
mony hardly warrants making it the basis -of finding a hostile mind on 
the part of the chief engineer. It is true that the chief engineer did 
complain to the construction company of their action in awarding the 
contract to McCarthy & Reichardt at a higher figure than that of other 
bidders. This, it seems to us, should rather redound to the crédit of 
the spirit of honesty and fairness of the chief engineer than to make 
it the basis of a motive for being dishonest in dealing with the con- 
tractors. 

Appellees also put in évidence the déposition of one Knobel, who- 
testified that down in the Indian Territory he had a conversation with. 
Mr. Molitor regarding the location and construction of railroads in 
gênerai ; that during the conversation the witness remarked that as a 
rule railroad companies did not take sufficient time to find the best 
location to be had through the country, and when once located and 
built the necessary changes were very expensive work ; that Molitor 
differed with him, and stated that he could make great savings to any 
railroad company in the construction of its road, no matter how it was 
located ; that he asked Molitor how he could change the gênerai 
resuit in the cost of construction after the final location was adopted, 
and profile and gradients approved, shqwing almost exactly the 
quantities of every pièce of work under the contract; that Molitor 
asserted that there were a good many ways, not mentioning any partic- 
ular one; that he said to Molitor the only way he knew of was 
in not returning full estimâtes for the work done, or fajling to classify 
the work properly; that this ended the conversation. On cross-ex- 
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amînatîori he testified that the conversation occurred in Aiigust, which 
vvas prior to the exécution 6f this coiatract ; that his acquaintance with 
Molitor was very casual, that he had only met him two or three 
times. Molitor testified that he had only met Knobel once in his 
life, in the early part of August, 1898 ; that he called to see him about 
taking charge of a locating party that they were sending out over what 
was known as the "Dutch Creek Route;" that the only conversation 
between him and Knobel on that day, or any other day, was the 
gênerai directions that he gave him relative to the locations which 
he was to take charge of ; that the statements made by Knobel vvére 
absolutely untrue ; ' and that the statements attributed to him by 
Knobel were contrary to any professional opinion he had ever enter- 
tained concerning the location and construction of railroads. It seems 
incredible that Mr. Molitor would hâve made such statements with 
the sinister meaning imputed to a comparative stranger, and especially 
io a man who was about to take service under him. The récital by a 
witness of such loose conversation, necessarily giving his impression 
at so remote a period, and about a matter entirely disconnected from 
the contract in question, was of doubtful admissibility, and was not 
entitled to any considération whatever by the master. Silsbv Mfg. Co. 
V. Town of Chico (C. C.) 34 Fed. 893. 

Spécial reliance for proof of a disposition on the part of the chief 
engineer to'defraud and wrong the contractors is based upon the con- 
duct of the chief engineer in the progress of the work in withholding 
from the contractors full monthly estimâtes, to entitle them to the 90 
, per cent, pay therefor. It may be conceded, as the facts turned out, 
as shown by the results of the final estimâtes, that the résident engineers 
and the chief engineer dealt illiberally with the contractors in the 
monthly allowances, especially in respect of the work where the slides 
occurred, and on what is known as the "Slayton Residency." As already 
."itated, in the classification of materials at the slides for the first two or 
three months on the bluff work, the résident engineer, under the 
direction of the chief engineer, returned the whole amount as loose 
earth. This was done, as testified by the chief engineer and the 
résident engineer, because of the uncertainty in the mind of the 
engineer as to how that material should be classified, as the respective 
quantities could not be approximately ascertained until the excavation 
was done and the work cross-sectioned, intending to rectify the matter 
in the final estimâtes. The delay in respect of the proper monthly 
allov/ances on the Slayton residency the engineer accounts for on the 
ground tliat the first résident engineer on this work proved to be 
quite incompétent ; that the confused condition of his notes kept of the 
work rendered it quite impossible for Slayton, who succeeded him, to 
make an approximate, reliable estimation, so that it was necessary 
to cross-section the work to bring order out of confusion. With dé- 
tail Slayton explained the peculiar condition of the work on which he 
was engaged, and the difficulties with which he had to contend, prevent- 
ing approximate estimâtes, as under ordinary normal conditions ; that 
he had to cross-section at différent times, as he had opportunity. He 
explaii.^d why it was that in the October, 1899, estimate, where the 
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largest discrepancy between the monthly and final estimate' appeared^ 
that he was unable to dévote more time and attention thereto. 

After ail the denunciatory epithets heaped upon the chief engîneer 
respecting this work, the analysis shown in tabulated form by counsel; 
for appellants, presenting in détail thé comparative estimâtes made 
by the chief engineer and the witness Reaugh, demonstrates little 
foundation therefor in fact, The analysis shows the foUowing resuk. 

MoUtor's final estimate: 

Earth 17.643 

Loose rock 85,492 

Solid rock 71,942 

Total quantities iiï cuts, per Jlolitor 175,077 

Eeaugh's estimate sliows: 

Earth 6,627 

Loose roclc S-'i.OOS 

Solid rock 83,885 

Total quantities in cuts, per Reaugh 176,115 

Beaugh's exeess 1,038 

Total value eut quantities, per Reaugh $79,441.50 

Total value eut quantities, per Molilor 73,681.35 

Reaugh's Increase §^57760735 (8 per cent. ) 

As thiis shown, Mr. Rcatigh, who didnot see the work while being 
done, minimized the quantity of loose earth and increased the quantity 
of solid rock. It does seem to us that it is but fair to say that such a 
différence so reached ig not sufficient fotmdation for a charge of 
fraud and corruption, even if it were çoncçded that Reaugh's figures 
are nearer correct than those of Molitpr, when the law commands 
that everyreasonable intendment shall be indulged in favor of the 
honest judgment. of the umpire. 

The contention of appel lees is that the underlying purpose of the 
chief engineer in withholding the proper monthly ; classifications and 
allowances, was to so embarrass and burden the côntractors with lack 
of f unds during the progress of the work as to compel them to abandon 
the contract, and that, failing in this, he carried his animus into the 
final estimâtes. The gravamen of the cross-bill of complaint is that 
the final estimate of the chief engineer is wrong. If the final estimate 
had been satisfactdrv or just, nd cause of action would exist, for the 
palpable reasoh that the contract provides that the monthly estimâtes 
shall in no wise be conclusive, but the same "and ail of the particulars 
lelating thereto, including quantity, quàlity, and price, shall be subject 
to revision and adjustment of the chief engineer of the company," and 
"the company shall not be liable for any errors or omissions in said an- 
proximate monthly estimâtes, nor for any loss or damage sufïered by 
the contracter by reason of his having settled with his subcontractors 
on the faith thereof, or otherwise." • 

Possibly, during the progress of the work, had the résident engineer 
refused to make proper returns, the côntractors might hâve resorted 
to the writ of mandamus against the engineer to compel proper action ; 
or they might hâve been justified in abandoning the contract and 
suing for breach thereof. But when^ as in this case, they elected to 
continue, their reliance for justice was in the righting of wrongs ir 
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the final estimate. The cross-bill itself is framed on the theory 
that for the dereliction of the chief engineer in the matter of short 
monthly allowances the remedy is for damage as for breach of con- 
tract, and on this account they asked for $15,000 damages. The master 
made no finding or award on this claim, presumably because no such 
spécial damages were shown, or, which is more likely, because no 
sufficient data were or could be furnished for estimating such spéculative 
damages under such contract. 

At the hearing counsel for appellees animadverted upon the fact 
that on the bluflf cuts nearest to Little Rock, where the chief engineer 
was located, he often saw this work during its progress, and must hâve 
known that inadéquate monthly estimâtes of the work there done were 
being reported by the résident engineers, and that this showed improp- 
er conduct and an evil disposition towards the contractors. Then in 
the same argximent the contention was made that the chief engineer, 
in making his final estimâtes, did not make sufficient inspection of the 
detailed work; that the time he occupied thereon warrants the con- 
clusion that he depended upon the monthly estimâtes, and not upon 
Personal knowledge and investigation. The two positions are hardly 
reconcilable. The testimony of the chief engineer, supported by a 
number of crédible witnesses, is that he spent a great deal of time on the 
work along this line during its progress, more so than usual, and that 
with the knowledge that he had of the work and the examination he 
made his final examination was amply sufficient to give him ail the 
information necessary. 

There is no dispute in the case that on the final estimate made by the 
chief engineer there was a balance of $122,911.02 due the contractors, 
subject to liens thereon by their subcontractors. The master, in his 
final estimation, holds that in the aggregate it was over $100,000 
less than it should hâve been. The total length of the line of con- 
struction was 168 miles, at an estimated cost of about $2,500,000, and 
the work of McCarthy & Reichardt amounted to over $834,000. Even 
such a discrepancy on such a large amount of work might afford littlc 
reason for vacating the award for fraud and oppression. But when, 
as shown by this discussion, Mr. Reaugh and the master, by miscon- 
struction and misapplication of the plain provisions of the contract, 
improperly found in favor of the contractors for nearly 60 per cent, 
of the différence, the remaining margin, in view of ail the évidence, 
hardly furnishes a basis for disturbing the chief engineer's award on 
the mère weight of évidence. 

There is not a word of évidence presented in this record to support 
the charge made in the cross-bill of complaint that the failure of the 
engineer in making proper allowances on the monthly estimâtes 
was influenced by the fact that the construction company or the rail- 
road company was short of sufficient funds to meet the payments, or 
that there was any such understanding between the engineers and the 
companies. 

It is not unimportant, before closing this part of the discussion, to 
say that the appellees are hardly in position to justify their denuncia- 
tion of Molitor and the résident engineer, Herring, who was engaged 
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pnthat part., of the ' vj/ork which présents the principal con- 
troversy in this : ease. To make >out a case they placed 
thèse engineers. on. the witness stand, who testified at great 
length; and . appellpes invoke muçh of their testimony when it 
suits their purpose. pNo rule of évidence is better settled than that a 
party cannot impeach; his own witness. Courts of high aiithority haye 
Kaid that a party thus; using a witness may not then purposely con- 
tradict him, as he may not approbate and then reprobate. While it 
may be conceded that the rule does not preclude the party from show- 
ing, by other witnesses, facts inconsistent with those testified to by the 
witness thus introduced by him, nor from insisting before the court 
or jury that they should consider ail the évidence and adopt that of 
one or the other witnesses, yet, such a party cannot impugn the 
integrity of the witness he;has so introduced, and upon whose testimony 
he relies in part. He "cannot be permitted by argument to say that 
the witness is unworthy of belief, or to destroy the efïect of his 
testimony by argument which assumes that the witness is dishonest." 
Ashlev V. Board, etc., 83 Fed. s34, 27 C. C. A. 589; Graves v. Daven- 
port (D. C.) 50 Fed. 88L; United States v. Budd, 144 U. S. 172, 12 
vSup. Ct. 575, 36 L. Ed. 384. 

The testimony of thèse witnesses, like that of any other witness, 
should rather be judged by its internai probability, its spécifie par- 
ticularization, candor, aijid sensibleness. On the other hand, it is 
difficult for the unprejudiced mind to read this record without the im- 
pression that the testimony, the opinions, and déductions made by the 
expert witness Reaugh were deferred to and followed as if he were 
almost an infallible guide. 

. Interest. 

The master has allowed interest upon the whole sum found by 
him to be due to the coritfactors from the llth day of July, 1903, the 
date of the decree, at 6 per centum per annum. Section 23 of the 
contract déclares that: 

"Before final settlement Is made between the parties hereto for work done 
and materials furnished under this contract» and before any right of action 
shall accrue to the contracter against the com^any therefor, the sald con- 
tracter shall ' f urnish évidence Satlsf actory to the ehief engiheer of the Com- 
pany that the work covered by this contract is free and elear from ail liens 
for labor or materials, and that no daim then exists against the same for 
which any lien could be enforced." 

As the master has found that there were large amounts of outstand- 
ing claims against the contractors in favor of subcontractors, which 
are declared by the decree to be liens on the corpus of the railroad, 
it is contended that the suit on the cross-bill at least was prema- 
turely brought, and that consequently no interest should be allowed 
on the balance admittedly due the contractors under the final award. 
At the hearing, when the foregoing paragraph of the contract was 
brought to the attention of the court, it was suggested to counsel 
that, if this view of the efïect of paragraph 23 should be taken by the 
court, it might resuit in disposing of the whole case on appeal on that 
ground, without determining the merits; and inquiry was made of 
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counsel for appellants as to whether or not it was their wish that the 
court should take this course, and they were requested to file with the 
clerk a written expression of their position in respect of this matter. 
In compliance therewith they filed the foUovving statemcnt: 

"If the court should détermine (1) that the master's report should be set 
aside and (2) that this action was prematurely brought, the appellants con- 
sent, subject to ail their légal rights lu the matters of costs and interest grow- 
ing out of the fact that the action was prematurely brought and the pro- 
visions of the contract as to the time when the alleged Indebtedness should 
become due and the right of action therefor accrue, that the court may set 
aside the flndings and report of the master, and conslder and décide the 
issues arislng In said cause on this appeal under the évidence contained in the 
record, the same as if it had been brought in apt time, and make ail proper 
orders in référence to the matters of costs and interest in accordance with 
the légal rights of the parties as If this consent had not been made or 
given." 

The sum of $122,911.02 is conceded by appellants to be due the 
contractors on the final award of the chief engineer. The aggregate 
amount of the sums found in favor of subcontractors is $30,043.88. 
The Circuit Court allowed interest on the balance found due from 
the date of entering its decree, July 11, 1903. Had the respondents 
below, on the entering of this decree, paid the said sum of $122,911.02 
into court, subject to its order of distribution, according to the rights 
of the lienors, no interest could hâve been allowed thereafter; and as 
it has had the use of said balance during this appeal, we think it within 
the rêasonable discrétion of the court, under ail the circumstances of 
this case, to allow the specified rate of interest on said balance from 
the Uth day of July, 1903. 

It results that the decree of the Circuit Court in favor of the cross- 
complainants against appellants is reversed, and the cause remanded, 
with directions to the Circuit Court to set aside its decree approving 
the master's findings, and to enter a decree in favor of said appellees, 
McCarthy & Reichardt, in the sum of $122,911.02, with interest there- 
on at the rate of 6 per cent, per annum from the llth day of July, 1903^ 
declaring a lien upon the corpus of the railroad property for that sum, 
to be enforced by exécution if not paid within 30 days after the enter- 
ing of said decree; that out of the proceeds of said fund the other 
spécial liens found by the master and the court to be due and owing 
to the complainant and interveners be first paid; and to tax the costs 
of this proceeding against the appellees and appellants in the propor- 
tion of three-fourths to the appellees, McCarthy & Reichardt, and 
one-fourth to the appellants. 

SANBORN, Circuit Judge (dissenting) . The conclusions of the 
majority that the master erroneously disregarded the provision of the 
contract that "no classification whatever will be allowed in borrow pits, 
unless such borrow pits are selected and approved by the chief 
engineer," and that he classified a large amount of material as "hard 
pan" and loose rock which the chief engineer had the right in his 
discrétion to designate loose earth, seem to me to be correct ; but I 
am unable to assent to the other views expressed in the opinion or to 
the général resuit of the décision of the court. 
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The rule is that the award of an umpire is sustained by the pre- 
sumption of his honesty and good faith, and that this presumption must 
prevail unless it is overcome by clear and convincing évidence of his 
fraudulent acts or intent in making his award, or of mistakes so gross 
that they imply bad faith. But in this case this presumption is met and 
overcome in this court by the equally persuasive presumption that the 
finding of the master and of the trial court that the estimâtes of the 
chief engineer were made in bad faith, with intent to defraud the 
contractors, was correct. Stearns-Roger Mfg. Co. v. Brown, 52 C. 
C. A. 559. 563, 114 Fed. 939, 943; Mann v. Bank, 86 Fed. 51, 53, 29 
C. C. A. 547, 549; Trust Co. v. McCkire, 78 Fçd. 209, 210, 24 C. C. A. 
64, 65. The évidence in this record bas forced my mind to the con- 
clusion, as it did the minds of the master and of the trial court, that 
the chief engineer intentionally estimated the amounts due the con- 
tractors much less than he knew they were entitled to receive, and 
that they ought to recover in this suit the amounts found by the master 
and the court below, less the increase which they allowed on account of 
the borrow pits. The case is» however, decided by the conclusions 
which the majority of the courthave reached, and no digest or review 
of the évidence would be useful at this tirrie. Suffice it to say that 
thèse facts, which are established by the record, persuade me that 
the chief engineer did not act in good faith : 

It is coficeded by the witnesses for ail the parties that 90 to 95 per 
cent, of the slide material was originally solid rock in place, and the 
concession is also made that the material in the measured prism within 
the stakes was properly measured in excavation and allowed as solid 
rock, although a large portion of it was thrown over the précipice when 
blasts were fired and required no farther handling. The contract 
provided that : 

"In rock excavations ail. projections towàrd the center Une of track beyond 
the plane bf the measured prism and ail material on slopes loose or liable 
to fall, shall be removed." 

If the rock which slid from above the prism had remained over- 
hanging and liable to fall, the contractors would hâve been required by 
this provision of the contract to blast it out and to remove it ; and if 
they had done'so they would bave earned payment for rock measured 
in excavation. The nâtural interprétation of the provision appears to 
me to be that they were entitled to the same payment, although the 
rock slid from its place upon the removal of the prism. For a long time 
after large quantities of this rock had descended upon and beyond 
the prism the chief engineer refused to allow any estimâtes whatever 
on account of it, and for a still longer time he classified it as loose 
earth, and in his final estimate changed his classification to loose rock, 
but never allowed any substantial part of it as solid rock. Complaint 
was made to him as early as April that this slide material was not 
carried into pay quantities in the ^pproximate estimâtes. He absolutely 
refused in that month to carry any part of it into thèse estimâtes, except 
a small portion in certain borrow pits which he designated. In other 
words, he refused to give to the contractors approximate estimâtes to 
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which they were clearly entitled on any basis of classification. ^ In 
May, by his direction, his spécial deputy, Hogue, carefully examined 
this material, and reported that there were about 67,000 yards of it 
already down, and that tliere would be 13,000 yards more in a few days, 
while the résident engineers' estimate, . which conditioned the amount 
to be received by the contractors, disclosed only about 20,000 yards. 
Nevertheless, the chief engineer, in the face of repeated complaints 
and of Hogue's report, made no correction of this estimate, but per- 
mitted it to stand unchanged through May, June, and July, so that this 
large quantity of material did not appear in the approximate estimâtes 
until August. In the month of May he directed his résident engineers 
to classify ail slide material as loose earth, although he must hâve 
known that the percentage of loose earth in it was very small, and that 
it was nearly ail either solid rock or loose rock. Indeed, according to 
his own final estimate, he held back from thèse contractors about $93,- 
000 which they were entitled to receive on approximate estimâtes until 
his final estimate was completed. When he made his final estimate, 
he changed the classification of the slide material from loose earth, 
for which the contractors were entitled to receive 13 cents a cubic yard, 
to loose rock, for which they were entitled to receive 33 cents per 
cubic yard, but still refused to classify it as solid rock, for which they 
were entitled to receive 60 cents per cubic yard. The évidence is 
conclusive that the chief engineer knew that this slide material was not 
loose earth in April, May, and June. His instructions to his engineers, 
in the face of this knowledge, to carry this material as loose earth at 
13 cents a yard, when he knew that it was either loose rock, worth 33 
cents a yard, or solid rock, worth 60 cents a yard, was necessarily a 
great détriment to thé contractors ; and it is very persuasive évidence 
of the bad faith of the engineer. 

There are many other facts which this record discloses that appear 
to me to point in the same direction. When ail the facts which the 
évidence establishes are considered together, they seem to me incon- 
sistent, with the exercise of good faith by the engineer, and ample to 
sustain the finding of the master and of the court below that he in- 
tentionally reported the amounts due the contractors in both his 
approximate and final estimâtes much less than he knew they were 
entitled to receive ; and this conclusion leads directly to the resuit that 
the findings of the master and of the court below should be sustained in 
ail things, except in the allowance of the increase on account of the 
rnaterial taken from the borrow pits, which they gave under a mistaken 
view of the terms and effect of the contract in this regard. 
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JAOKES-BVANS MFG. CO. v. HEMP & CO. 

(Circuit Court of Appeals, EigUth Circuit. July 24, 1905.) 
No. 2,201. 

1. Patents — ValIdity — Adjudication on Demtteeek. 

Whlle a patent may be adjudged void on demurrer to a bill (or Its In- 
fringement for invalidity manifest on its face, it should not be so adjudged 
If the court bas any doubt on the question, but the patentée should be 
given tàe opportun! ty to adduce évidence in support of the presuinption of 
validity àristtig from the grant 

[Ed. Note. — ^Por cases in point, see vol. 38, Cent Dig. Patents, | 530.] 

2. Samb— Invention— Stovepipes. 

The Evans patent, No. 481,856, for a stovepipe havlng a lock for the en- 
gaging edges of each .loint, so that they may be disengaged, and the sheets 
flattened oui; for transportation, and again put together by the hands with- 
out tools, or locked against such disengagement, Is not so obvlously laek- 
ing in invention as to warrant its belng declared vbid on demurrer. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

John E. Stryker (George H. Knight, on the brief), for appellant. 
John C. Higdon (Edward E. Longan, on the brief), for appellee. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

LOCHREN, District Judge. The complainant (appellant) brought 
this suit to restrain the inf ringement by défendant of letters patent No. 
481,856, issued to Thomas S. Evans, August 30, 1892, for an improve- 
ment in stovepipes, which patent was assigned to complainant August 
4, 1904. In his spécification the patentée says: 

"The object of my invention is to provide an improved lock for the engaging 
€dges of stovepipe joints, whereby, when the ends of the same are compreased, 
so as tô flit VFithln the adjacent joints, the said edges will not become disen- 
gaged, but wUl be more securely fastened together by the pressure exerted 
thereon," 

The claim of the patent is as folio ws : 

"In a stovepipe, the combination, with a blank, of an outturned llp formed 
on one edge of the same, thé opposite edge of the blank belng formed with a 
transverse slot, an inturned llp formed on said edge between the slot and one 
end of the pipe, and the portion of said edge between the slot and the opposite 
end of the pipe bulged inward, substautially as and for the purpose shown and 
described." 

A copy of the letters patent is attached to the bill as an exhibit. 
and the défendant demurred, on the alleged g'round that the patent is 
upon its face void for want of invention. The Circuit Court sustained 
the demurrer, and, the complainant declining to plead further, a decree 
was entered dismissing the bill, from which decree this appeal is taken. 

Although the presumption from the issuance of a patent is that it 
involves both novelty and invention, yet the question of its validity may 
be raised by demurrer. As stated by Judge Taft, in American Fibre 
Co. v. Buckskin Fibre Co., 72 Fed. 508, 18 C. C. A. 652: 
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, "The ruie Is now well settled that a défendant to a patept infringement bill 
may ralse the question on demurrér whether the alleged invention as disclosed 
by the spécification of the patent is devold of patentable noveltj- or invention. 
Richards v. Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991 ; West v. 
Rae (O. C.) 33 Fed. 45. It is also well settled that, in considering the ques- 
tion of the validity of a patent on Its face, the court may take judicial notice 
of facts of commori and gênerai knowledge tending to shovc that the device or 
process patented is old or lacklng in invention, and that the court may refresh 
and strerigthen its recollectîon and impression of what facts were of common 
and gênerai- knowledge at the time of the application for the patent, by référ- 
ence to any printed source of gênerai information which is known to the court 
to be reliable and to hâve been published prior to the application for the pat- 
ent. Brown v. Piper, 91 U. S. 38, 23 L. Ed. 200. The presumption from the 
issuance of the piteut is that it involves both novelty and invention. The ef- 
fect of dismiEsing the bilI upon demurrér is to deny the complainant the right 
to adduce évidence to support that presumption. Therefore the court must be 
able, from the statements on the face of the patent and from the common and 
gênerai kno-tvledge already referred to, to say that the want of novelty and in- 
vention is so palpable that it is impossible that évidence of àny kind could 
show the fact to be otherwise. Hence it must foUow that, if the court bas any 
doubt whatçyer v^ith référence to the novelty or invention of that whlch is 
patented, it must overrule the demurrér and give the complainant an opportu- 
nlty by proof to support and Justify the action of the Patent Office. This is 
the View taken by the Suprême Court, and the niost experienced patent judges 
upon the circuit. New York Belting & Packing Oo. v. New .Tersey Car-Spriug 
&:Eubber Ce, 137 U. S. 445> 11 Sup. Ot. 193, 34 T.. Ed. 741; Manufacturing Co, 
V. Adkins (0. C.) 36 Fed. 554; Blessing v. Copper Works (C. C.) 34 Fed. 753; 
Bottle-Seal Co. v. De La Vergne Bottle & Seal Co. (C. C.) 47 Fed. 59; Indus- 
tries Co. V. Grâce (C. C.) 52 Fed. 124; Goebel v. Supply Co. (C. C.) 55 Fed. 
825 ; Hanlon v. Primrose (C. C.) 50 Fed. GOO; Dick v. Well Co. (C. C.) 25 Fed. 
105; Kaolatype Co. v. Hoke (C. C.) 30 l'ed. 444; Coop v. Development Inst, 
(C. C.) 47 Fed. 899 : Krick v. Jansen (C. C.) 52 Fed. 823 ; Manufacturing Co. v. 
Housman (O. C.) 58 Fed. 870; Davock v. Railroad Co. (C. C.) 69 Fed. 468; 
Henderson v. Tompkins Co. (O. O.) 60 Fed. 758." 

The rule as stated by Judge Taft has been approved in many subsé- 
quent cases, and is no longer questioned. 

Can it be said that it is within common knowledge that the device 
described by Evans in his spécification and claimed in his patent, is 
old, or was known anterior to his application? Stovepipes formed 
from blanks of sheet iron having an outturned lip on one side to clasp. 
when roUed into a cylinder, an inturned lip on the opposite side, and 
so hold it in the cylindrical form, were old. But pressure on such 
cylinder would obviously push those lips past each other and unclasp 
them, to prevent which the clasped joint was either secured by rivets 
or by such' compression as would prevent the lips from slipping apart 
on pressure. In either case the pipe, after being formed in readiness 
for use, could not be unclasped and laid in flat sheets for convenience 
of transportation. The improvement made by Evans, and ail that is 
covered by his patent, is the slot eut transverscly noar one end of the 
pipe through its inturned edge, and just past that lip, so that by bend- 
ing down slightly that edge, from this slot to the nearest end of the 
pipe, such part of that edge will pass under the edge having the out- 
turned lip, while the larger part of the edges will clasp, and the edge 
with the outturned lip will enter the slot, and the pipe can be com- 
pressed no farthçr than that slot permits, and the unclasping of the 
edges so far as in elasp is thus prevented, while the unclasped end may 
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be compressed to enler the adjoining pipe, and thé pipes sîngly may 
by twisting with the hands be unclasped for the purpose of packing 
in sheets, and in the same way without tools clasped again for use. 

Stovepipes made of blanks of sheet iron, into the same cylindrical 
form as at présent, and with a seam made by their clasped edges, though 
in universal use from a time beyond the memoiry of the oldest, were 
never, so far as we can learn, before the device of this patent, con- 
structed with such a slot fo resist compression of the pipe when formed, 
while allowing the pipes to be unclasped and laid in sheets for transpor- 
lation, and thèse sheets to be rolled and formed again into pipes by 
the hands, and without tools. We hâve examined the case of Union 
Biscuit Company v. Peters, 125 Fed. 601, 60 C. C. A. 337, and such de- 
scriptions of paper boxes as hâve been called to our attention without 
finding anything which seems to anticipate the device of this patent. 
The manufacture of stovepipes has employed the skill of numberless 
artisans for générations without the earlier discovery of the simple 
locking device by means of this slot and the bending down of a portion 
of the inturned edge of the blank. Under such circumstances can it be 
said, confidently and without a doubt, that such device would hâve oc- 
curred to any skilled mechanic engaged in sUch manufacture, and 
called for no exercise of the inventive faculty? Unless that can be 
said, this patent should not hâve been on demurrer held to be void for 
lack of invention. Gen. Elec. Co. v. Campbell (C. C.) 137 Fed. 600. 

The decree is reversed, with costs, and the cause remanded for 
further proceedings. 



UNITED STATES v. MARTIN et al. 
(Circuit Court, N. D. Alabama, N. D. August 24, 1905.) 
No. 6,781. 

PosT Office— Bbeaking Into— Oonsteuction of Statute. 

An Indietment doés not charge an offense tmder Rev. St. § 5478 [U. S. 
Comp. St. 1901, p. 3696], making it a criminal oflPense against the United 
States to "forclbly break into, or attempt to break into, any post office, 
or any building used in whole or in part as a post office, with Intent to 
commit thereln larceny," where it charges the breaking Into a building 
used in part as a post office with Intent to commit larceny "In said build- 
ing," but falls to charge an intent to commit larceny in that part of the 
building used as a post office, to whlch part only the statute applles. 

[Ed. Note. — For cases In point, see vol. 40, Cent. Dig. Post Office, § 80.] 

Criminal Prosecution. On demurrer to indietment. 

Nenian L. Steele and Wm. H. Standifer, Asst. U. S. Attys. 
Erle Pettus, for défendants. 

SHELBY, Circuit Judge. The first count of the indietment 
charges that : 

"Thomas Martin and Columbus Martin a certain building there Duate and 
then used In part as a post office of the United States, felonlously did break 
Into and enter, with intent the moneys, postage stamps, money order blanks, 
goods, and chattels of the United States in the said building then being, and 
the moneys, goods, and chattels of one J. R. N. Power in said building then be- 
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ing, then and there felonlously to steal, take, and carry away, contrary to the 
form of the statute," etc. 

The second count was in substance the same, except that it con- 
tained allégations as to the value of the personal property described. 

The défendants demur to the indictment, because it fails to aver 
that the défendants broke into that part of the alleged building used 
as a post office, and also because it fails to aver that the défend- 
ants feloniously broke into and entered a building used in whole or 
in part as a post office of the United States with the intent to com- 
mit larceny or other déprédation in that part of the building so used 
as a post office. 

The défendants are charged under section 5478 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3696], which provides for the pun- 
ishment of — 

"Any person who shall forcibly break into, or attempt to break into, any post 
ofBce, or any building used in whole or in part as a post ofiice, with Intent to 
commit therein larceny or other déprédation." 

It will be observed that the indictment does not follow the statute 
by alleging that the breaking w^as with the intent to commit "there- 
in" the designated ofïense. It is charged that the intention was to 
steal property "in the said building then being" — not in that part 
of the building used as a post office. The power to pass this stat- 
ute is conferred on Congress by section 8 of article 1 of the Consti- 
tution, "to establish post offices and post roads," and "to make ail 
laws that shall be necessary and proper for carrying into exécution" 
such power. The United States courts hâve no jurisdiction of com- 
mon-law offenses, and it is clear that the Constitution confers no 
authority on Congress to enact a gênerai statute against burglary. 
The statute quoted is one against burglary in a post office, or in a 
building used in whole or in part as a post office, with intent to com- 
mit "therein" — that is, in the post office, or in the part of the build- 
ing used as a post office — larceny or other déprédation. A building 
used in part as a post office may hâve many stories and many rooms 
not so used, and it was not the intention of Congress, by this stat- 
ute, to protect from larceny or other déprédation property situated 
in a part of the building not used as a post office. In United States 
V. Campbell (C. C.) 16 Fed. 233, an indictment like the one at bar 
was held bad on demurrer. The case was cited and approved by 
Judge Simonton in United States v. Shelton (C. C.) 100 Fed. 831. 
See, also, United States v. Williams (D. C.) 57 Fed. 201; United 
States V. Saunders (D. C.) 77 Fed. 170. 

The demurrer is sustained. 



In re THOMPSON. 

(District Court, E. D. Washington. August 24, 1905.) 

BANKBTJPTCY— HOMESTEAD EXEMPTION— ABANDONMENT. 

A debtor had lived with bis faniily upon a farm owned by him for sev- 
eral years, when hls house was burned and lie moved into one owned by 
another, but continued to use his farm and keep his stock there. Subse- 
quently he moved to a town for the purpose of sendiug his children to 

140 F.— 17 
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school, but witiotit intention of remalning, except temporarily, and dur- 
Ing such tlme he and his wlfe returned, built an addition to a small house, 
and executed and flled a déclaration of homestead on the farm under 
the Washington statut© (Ballluger's Ann. Codes & St. § 5214 et seq.), whieh 
glves the rlght tO a homestead only in the dwelllng liouse in which the 
claimant résides and the land on which it is sltuated. Thls déclaration 
was flled In contemplation of bankruptcy, and the debtor shortly after- 
wards filed a pétition on which he was adjudicated a bankrupt. Jleld 
that, under the statute as construed by the Suprême Court of the state, 
there had not been an abandonment of the homestead which deprived the 
banlcrupt of the right to claim the exemption. 

2. Homestead— Right to Exemption— Effect of Feaudulent Conveyance. 

Where a conveyance In fraud of creditors Is set aside, the property is 
administered as that of the debtor, and as a matter of gênerai law he is 
not precluded by the void conveyance from asserting his rlght to a home- 
stead exemption therein as against his creditors. 

fEd. Note. — For cases in point, see vol. 26, Cent. Dlg. Homestead, §§ 
349, 350.] 

3. Bankruptcy— LiAND Oonvéyed in Feaud or Cebditobs. 

Under Bankr. Act July 1, 1898, c. 541, §§ 67e, 70a (4), 80 Stat. 564, 566 
[U. S. Comp. St. 1901, pp. 3449, 3451], by which the title to property con- 
veyed by a bankrupt In fraud of creditors vests in his trustée, "exeept 
in so far as it is to property which Is exempt," such a conveyance of land 
does not deprlve a bankrupt of the right to daim a homestead exemption 
therein, where the land bas been reconveyed to or recovered by the trustée. 

In Banliruptcy. On review of findings and décision of référée. 

Thomas Neill, for bankrupt. 

McGroskey & Canfield, for objecting creditors. 

WHITSON, District Judge. For many years prior to January, 
1904, tlie bankrupt with his family resided in a house on the prem- 
ises now claimed as his homestead. This house was burned in the 
early part of 1904. Shortly after he moved with his family into a 
house on the adjoining land, belonging to one Harter, and there 
they remained until October 30th. On October 37th the bankrupt 
and his wife made a deed of ail their real estate, and a bill of sale of 
ail their personal property, except household goods, to Mary I. 
Oliver. The badges of fraud attending this transaction are nu- 
merous. Thompson admits in his testimony that he made the con- 
veyance for the purpose of hindering and delaying his creditors, and 
the brief of his counsel, while not admitting, at least anticipâtes, such 
a finding. Mrs. Oliver did not know, when interrogated, the price 
she paid, or the amount of the debt which she claimed against 
Thompson. There was no exercise of ownership or control over the 
property after the alleged transfer. Thompson continued in pos- 
session as before, and, while it is true that the recording of the in- 
struments would pass the title regardless of possession, yet failure 
of a vendee to take possession may be considered as going to the 
good faith of the transaction. 

The considération does not appear to hâve been agreed upon, un- 
til the parties discussëd it, on the suggestion of the notary that 
$4,500, casually mentioned on the spur of the moment, was not suffi- 
cient for so valuable a tract ofiland; and thereupon it was fixed at 
$9,000. Thompson and the vendee are brother and sister. While 



IN RE THOMPSON. 259 

the fraudulent intent of Thompson and wife is not chargeable to 
their vendee, if the property was taken as security in good faith, 
yet it is apparent that Mrs. Oliver aided them in their attempt to 
put this property beyond the reach of their creditors. The remark 
of Mrs. Thompson, said to hâve been made prior to the signing of 
the instruments, that she would sign if it did not hâve the effect of 
defrauding creditors, shows too much solicitude and method, con- 
sidering the shady nature of the transaction, to entitle it to any 
weight. It is rather a badge of fraud tlian an évidence of fair deal- 
ing. The obligation under which it is claimed that Mrs. Oliver 
took the property is of doubtful character, executed 10 years be- 
fore. Then, if the property was taken as security, there should hâve 
been, under the circumstances, a disclosure of that fact, instead of 
the attempt to make it appear that it was an absolute sale ; and 
the value of the property taken was out of ail proportion to the 
amount of the indebtedness claimed by Mrs. Oliver. It is a very 
suspicious circumstance, too, that Thompson was the moving party, 
and that such a stale debt should hâve been secured after so many 
years, at the instigation of the debtor, without any claim for se- 
curity on the part of the creditor. The vendors and vendee claimed 
that the transaction was an absolute sale for cash, less the amount 
of this debt. Thompson now admits that this was false, and Mrs. 
Oliver as effectually admits it by the surrender of the property into 
the hands of the trustée and filing her claim for allowance against 
the estate of the bankrupt, without any claim for repayment of 
money advanced. The finding, therefore, upon this branch of the 
case, must be that Thompson and wife attempted to convey this 
property to Mrs. Oliver, not as security, but for the purpose of hin- 
dering, delaying, and defrauding their creditors, and that Mrs. 
Oliver accepted the same with full knowledge of such fraudulent 
intent. The objecting creditors hère were such at the time of the 
making of the deed and bill of sale, and as to them the conveyance 
was void, which gives them standing to claim the property trans- 
ferred in fraud of their rights. 

On or about October 30th the bankrupt with his family moved to 
Lewiston in the state of Idaho, taking with them a large portion of 
their household goods, but leaving a part of them on and near the 
land now claimed as a homestead. Up to the time of the burning 
of the house on this land, there was nothing to indicate anything 
other than a bona fide résidence by the bankrupt and his family and 
the claiming of the same as a home. After the house was burned, 
it seems that the bankrupt continued to keep his stock on the place, 
and to maintain his improvements and receive his mail at the same 
box where he had theretofore received it. Clearly Thompson's rési- 
dence in the Harter house was only a makeshift. He intended to 
return to the land as soon as he was able to build a house, and, in- 
stead of using the money received on account of the insurance for 
that purpose, it is undisputed that he used it in payment of certain 
debts. The real controversy begins with the removal to Lewiston. 
The évidence fairly preponderates that such removal was not in- 
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tended to be permanent. It was for the purpose of temporary rési- 
dence, in order to educate the daughter, who was unable by reason 
of physical ailments to attend distant schools in the locality. Inten- 
tion governs on the question of résidence. In re Williams (D. C.) 
99 Fed. 544, and cases there cited. I find from the testimony that the 
bankrupt did not intend to leave the state of Washington and estab- 
lish his résidence in Lewiston, but only intended to stay there during 
the winter. The testimony also establishes that he and his wife 
were occupying the land and the house thereon at the time of filing 
the homestead déclaration on November 28, 1904. They kept a 
hired man there. Their stock was taken care of on the place. 
Their occupancy was as good as they could make it, considering that 
they were maintaining a house in Lewiston for the purpose of send- 
ing their children to school. In this connection the finding must 
be that Thompson and wife came back to the land at that particular 
time for the express purpose of filing their homestead déclaration 
and claiming the land as a homestead, that they built the addition to 
the small house already there for that purpose, that they had the 
bankruptcy proceeding in view, that it was for the purpose of claim- 
ing this property as exempt that they improved and added to the 
house at that time, and that they occupied it in full contemplation 
of the pétition in bankruptcy, which they at the time expected to 
file. If there can be fraud in connection with the claiming of a 
homestead, considering the conveyance in connection with thèse 
facts, it is hère presented. 

The following sections of Ballinger's Annotated Codes & Statutes 
relate to homestead exemptions in this state : 

"Sec. 5214. A homestead conslsts of the dwelling house in which the claim- 
ant résides, and the land on whleh the homestead Is situated, selected as in 
this chapter prpvided." 

"Sec. 5237. Homesteads may be selected and claimed in lands and tenements, 
with the improvements thereon not exceeding in value the sum of two thou- 
sand dollars. The premlses thus Included in the homestead must be actually 
intended and used for a home for the clalmants, and shall not be devoted ex- 
clusively to any other purpose." 

"Sec. 5243. In order to secure a homestead, the husband, or other head of 
a family, or in case the husband has not made such sélection, the wife must 
exécute and acknowledge In the same manner as a grant of real property is 
acknowledged, a déclaration of homestead, and file the same for record." 

"Sec. 5245. The déclaration must be recorded in the office of the auditor of 
the county In which the land is situated. 

"Sec. 5246. From and after the time the déclaration Is flled for record, the 
premlses therein described constitute a homestead. * • *" 

It is objected that the character of the house on the premises was 
not such as to indicate good faith ; but it was probably the best that 
the bankrupt could provide under the stress of his financial diffi- 
culties. The law does not specify any particular kind of a dwell- 
ing house; but the premises must be actually intended and used for 
a home. As against a continuons résidence of 16 years by the 
bankrupt with his family upon this land, interrupted only by the 
burning of the dwelling house and absence therefrom in the éduca- 
tion of his children, the proof ought to be convincing when an 
abandonment is claimed. It is not convincing. On the contrary, 
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it preponderates the other way. The bankrupt complied literally 
with the several provisions of,the statute, which, according to ail 
the authorities, must be liberally construed. In this state the 
homestead claim may be made at any time before sale. Ross v. 
Howard, 25 Wash. 5, 64 Pac. 794; Wiss v. Stewart, 16 Wash. 376, 
47 Pac. 736; Anderson v. Stadlmann, 17 Wash. 433, 49 Pac. 1070. 

This brings us to the considération of the question as to whether 
the fraudulent transfer deprived the bankrupt of his right to claim 
exemptions and his family of the benefit of them. Attention has 
been called to the case of Shoemake v. Finlayson, 22 Wash. 12, 60 
Pac. 50, which holds that a conveyance made in fraud of creditors, 
while it is void as to them, is good as between the parties ; and this 
is familiar law. But it does not necessarily follow that, if the con- 
veyance is set aside and the property is treated as a fund in the 
hands of a trustée for the payment of the bankrupt's debts, he has no 
interest in it. Counsel seek, if I apprehend their position correctly, 
to sustain the view that the transfer by Mrs. Oliver to the trustée 
passed the title to him whereby any interest qf the bankrupt is eut 
ofif, and that inasmuch as he could not disturb her in her posses- 
sion, or demand an accounting for the proceeds of the property, that 
he is also precluded from demanding that his exemptions be set 
aside by the trustée. The attempted transfer being void as to cred- 
itors, the property still remains that of the bankrupt for the pur- 
pose of paying his debts; otherwise, we would hâve the anomaly 
of the debts of a bankrupt being paid out of the property of a third 
person. The property, being subject to the debts of the bankrupt, 
could not be so upon any other theory than that of ownership by 
him. While it is true some courts hâve held that, where the bank- 
rupt commits fraud in the conveyance of his property, which is re- 
covered at the suit of creditors, he is precluded from making claim 
to exemptions, yet the weight of authority is the other way. Those 
authorities which hold that an act of fraud is sufficient to deprive one 
of exemptions, in my opinion, confound fraudulent transfers gener- 
ally with statutory rights. There can be no such thing as fraud 
in claiming that which the law allows. The question under con- 
sidération does not appear to hâve been decided by the Suprême 
Court of the state. At least no décision has been called to my at- 
tention by counsel. The court is therefore at liberty to put its own 
construction upon the statute. 

In Wiss V. Stewart, 16 Wash. 376, 47 Pac. 736, it was held that 
an absolute conveyance by deed, which was in fact a mortgage, 
would not deprive one of the right to claim homestead exemption ; 
and this was affirmed in Ross v. Howard, 25 Wash. 1, 64 Pac. 794. 
There is no intimation in either of those cases throwing any light 
upon the question as to whether a deed made in fraud of creditors 
deprives the debtor of exemptions. The rule is laid down in 11 
Am. & Eng. Encyclopedia of Law (New Ed.) p. 394, as follows: 

"Wbere a debtor has eonveyed to third persons land, including his home- 
stead Interest, to hinder, delay, and defraud his creditors, and such convey- 
ance has been set aside and avolded at the suit of creditors, such debtor will 
not be estopped to assert as against such creditors the same rights for the 
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protection of hls homestead as If the alleged fraudulent deed had never been 
executed." 

An insolvent debtor may purchase'a homestead with moneys real- 
ized by the sale and disposai of nonexempt assets, and fraud cannot 
be imputed to such act. Kelley v. Sparks et ux. (C. C.) 54 Fed. 70. 
The use of property not exempt from exécution by a debtor to pro- 
cure the title to a homestead in his own name is not a fraud upon 
his creditors. That which the law expressly sanctions and permits 
cannot be a légal fraud. First National Bank of Humboldt, Neb., 
V. Glass et al, 79 Fed. 706, ^5 C. C. A. 151. Sears v. Hanks 
(Ohio) 84 Am. Dec. 378, is in point. After a fraudulent deed 
had been set aside, the grantor claimed exemptions, creditors de- 
nying the right; but the court held that the property remained that 
of the debtor, and that he still had the right to exemptions, using 
this language: 

"The validity of the fraudulent conveyance as between the parties to It is 
no concern of the creditors, when It bas been set aside as to them." 

So, in Re Stone (D. C.) 116 Fed. 35, the bankrupt removed with 
his family into a building owned by him after he became insolvent, 
and in contemplation of bankruptcy; but the right to the homestead 
exemption was sustained nevertheless. 

There is another reason equally convincing. Congress in the bank- 
ruptcy act appears to hâve anticipated the contention made in this case. 
Section 67e (Act July 1, 1898, c. 541, 30 Stat. 664, 565 [U.S. Comp. St. 
1901, p. 3449]) déclares that ail conveyances, transfers, etc., made or 
given by a person adjudged a bankrupt under the provisions of the act, 
with the intent and purpose on his part to hinder, delay, and defraud his 
creditors, shall be null and void as against such creditors, "and ail prop- 
erty of the debtor conveyed, assigned or encumbered as aforesaid, shall, 
if he be adjudged a bankrupt and the same is not exempt from exé- 
cution and liability for debts by the law of his domicile, be and re- 
main a part of the assets and estate of the bankrupt, and shall pass to 
his said trustée, whose duty it shall be to recover and reclaim the 
same by légal proceedings or otherwise for the benefit of the cred- 
itors." 

The législative intent is further manifest in section 70a, quota- 
tion from which follows : 

"The trustée of the estate of a bankrupt • • * shall * • • be vest- 
ed by opération of law with the title of the bankrupt as of the date he was 
adjudged a bankrupt, except In so far as it is to property which is exempt 
• * " to ail (4) property transferred by him in fraud of his creditors." 30 
Stat 565, 566 [U. S. Comp. St 1901, p. 3451]. 

That the title to property transferred by the bankrupt in fraud 
of his creditors vests in the trustée, except in so far as such prop- 
erty may be exempt, seems to be the proper construction of the lan- 
guage used. 

It follows that the findings and decree of the spécial référée must 
be overruled, and an order entered setting aside to the bankrupt the 
homestead exemption of $3,000, and the personal property exemp- 
tions allowed a farmer by the statute ; and an exception will be al- 
lowed the objecting creditors. 
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THE NORTH STAR. 
(District Court, W. D. New York. August 22, 1905.) 

1. Collision— Damages Recoverable— Demureage. 

Where it la shown with reasonable certainty that a vessel Injured In 
collision would hâve obtaiued a charter and made earnings during the 
tlme she was detalned for repairs, her owner Is entitled to demurrage 
based on her probable net earnings, and it is immaterial that he might 
hâve substituted another vessel in her place, but did not. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dig. CoUisiqn, S 290. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Eandall 
V. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. 0. A. 4.] 

2. SAME— INTEREST. 

The allowance of Interest on the sum awarded as damages for collision 
is discretionary with the court. 
[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 284.] 

In Admiralty. On exceptions to commissioner's report. 

Goulder, Holding & Masten and George Clinton, for libelant. 
Shaw, Warren, Cady & Oakes and Joseph G. Dudley, for respond- 
ent. 

HAZEL, District Judge. This action came before me upon ex- 
ceptions to the commissioner's report of the amount of damages 
sustained by the Bessemer Steamship Company, by reason of the 
collision on November 28, 1899, in St. Mary's river, of its steamship 
Sir William Siemens and her consort, the barge Alexander Holley, 
with the steamboat North Star. The latter vessel, by a prior de- 
cree of this court, was alone held responsible for the disaster. The 
Siemens and consort were under charter to carry iron ore to Con- 
neaut, Ohio. The contract for the year 1899 terminated on Decem- 
ber Ist, and the interrupted trip was the last for that season under 
the same. The libelant excepts to the report of the commissioner 
on the single ground that he has rejected a claim for damages for 
the loss of use of the steamer and consort. The report states, 
among other things, that, had the collision not occurred, libelant's 
vessels would hâve arrived at their port of destination, November 
30th, at about 2 o'clock p. m., and could hâve returned to Duluth, 
Minn., taken on a cargo of grain, and returned within the period of 
navigation fixed by the underwriters. It was conceded on the 
hearing that, if the voyage down had not been obstructed, libel- 
ant's vessels could hâve made another trip before the close of nav- 
igation on the Great Lakes, and earned 3^ or 4 cents per bushel 
carrying grain from Duluth to Buflfalo, N. Y. 

The rule of law governing the recovery for détention and loss 
of use of a vessel on account of the wrongful act of another is found 
in The Conqueror, 166 U. S. 125, 17 Sup. Ct. 516, 41 L. Ed. 937. 
It is there stated : 

"That the loss of profits or of the use of a vessel, pending repairs or other 
détention, arislng from a collision or other maritime tort, and commonly 
spoken of as demurrage, is a proper élément of damage, is too well settled 
both in England and America to be open to question. It Is equally well set- 
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tied, however, that demurrage will only be allowed when profits hâve actually 
been, or niay be reasonably supposed to hâve been, lost, and the amount o( 
such profits is proven with reasonable certainty." 

It will be observed that damages such as are hère sought are re- 
coverable only when the loss of profits is proved with reasonable 
-certainty. The commissioner refused to make any allowance for 
the loss of use during the vessels' delay, because the évidence did 
not show that charters were ofifered the libelant (also the owner of 
other vessels) for the spécifie vessels detained by the collision. The 
undisputed évidence, however, shows that the Siemens belonged 
to a class of vessels for which there was a demand, and that grain 
cargoes were available to vessels of her class after November 28, 
1899 ; that libelant was ofïered charters from Duluth to Buffalo at 
the transportation rate of five cents per bushel ; that two charters 
were accepted for certain of libelant's vessels, and additional char- 
ters refused, owing to the condition of the Siemens. The witness 
Shaw, cashier for libelant, though but 27 years old, had charge of 
this branch of the business during the illness of his superior officer. 
His testimony, as stated, is not rebutted, and no sufficient reason 
appears why it should be discredited. The object and purpose of 
the law is to compensate and indemnify the owner for what he bas 
actually lost on account of the collision. Williamson v. Barrett, 13 
How. 101, 14 L. Ed. 68; The Potomac, 105 U. S. 630, 36 L. Ed. 
1194; The Lagon da (D. C.) 44 Fed. 367; The Margaret J. Sanford 
(C. C.) 37 Fed. 148. In the last-mentioned case, Judge Wallace 
said: 

"When a vessel Is employed at the time of the collision, or when It appears 
that she would hâve been beneflcially employed during the period ot her dé- 
tention, it Is entlrely clear that actual loss bas attended the interruption of 
her engagements." 

See, also, The Cayuga, 2 Ben. 125, Fed. Cas. No. 2,535. 
In Williamson v. Barrett, supra, the Suprême Court says: 

"If there is no demand for the employment, and, of course, no hire to be 
obtained, no compensation for the détention during the repairs will be al- 
lowed, as no loss would be sustained. But, if it can be shown that the vessel 
might bave been chartered during the period of the repairs, it is impossible to 
deny that the owner has not lost In conséquence of the damage, the amount 
which she mIght bave thus earned." 

Such is the law applicable to this case. The facts show, not only 
that opportunity existed for using the Siemens and HoUey to carry 
grain from Duluth to Buffalo, but that in ail probability freight 
would bave been earned between December 2d and the actual close 
of navigation, despite the early approach of the close of the season. 
Both vessels were prevented by the collision from making another 
trip during that season. The proposition that the vessels be- 
longed to a fleet owned by libelants, and that other vessels could 
bave been substituted, is unimportant. The reasonable supposition 
arising from the proofs is that the vessels in question would hâve 
been profitably employed before the final closing of navigation. If 
libelant had made substitution of other vessels, it nevertheless 
would be entitled to recover for the loss sustained in being deprived 
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of the use and services of the detained vessels. Hence it is difficult 
to conceive of any substantial reason for the disallowance of dam- 
ages in a case where there has been no substitution. An owner, 
whose ship îs admitted to be a trading vessel, is not bound legally 
to substitute another vessel owned by him even though such vessel 
would otherwise hâve been unemploved. The Emma Kate Eoss, 
50 Fed. 845, 3 C. C. A. 55 ; The Staté of CaUfornia, 54 Fed. 404, 4 
, C. C. A. 393. The trend of authorities is to the effect that a tort- 
feasor must suiïer whatever damages hâve been sustained without 
looking to the injured party for any assistance whatever. In the 
case oi the Mayflower, 1 Brown, Àdm. 376, Fed. Cas. No. 9,345, 
Judge Longyear broadly stated the rule as follows : 

"I thlnk strict justice requires that tlie party in faiilt should bear what- 
ever inconveuience or hardshlp tliere may be arisiiig out of tbe attendant 
difflculties and doubts. Dr. Lushington, in the case of ïbe Gazelle, 2 W. Rob. 
Ad.m. 281, 284, in remarking upon tbe gênerai question, with great elearness 
and ju-stice said: 'The right against a wrongdoer is for a restitutio In in- 
tegnini, and this restitution he is bound to make without calling upon the 
party injured to assist him in any way whatsoever.' " 

This doctrine was cited with approval in The Conqueror, supra. 
In The State of California, supra, the Circuit Court of Appeals for 
the Ninth Circuit, passing upon the question of the measure of 
damages to a vessel injured by collision during the time of re- 
pairing, said : 

"The faet that another vessel belonging to the same owner was used as a 
substitute for the disabled steamer during the time of her détention should 
not militate against the right to compensation, nor afford just cause for 
awarding less than would be allowed if the owner, from lack of enterprise 
or Inability, failed to hâve an available substitute for use in such an emer- 
gency." 

Clearly, then, in a proper case, demurrage is allowable. not be- 
cause of a substitution by the owner of one vessel for another, as- 
the commissioner seemed to think, but because of the fact that he 
has been deprived of the use and employment of the disabled vessel, 
and has, in conséquence, sustained a loss by the actual détention of 
such vessel coming in collision with another, Therefore, upon 
principle, it cannot be contended successfully that, since no other 
vessel was engaged as a substitute for the disabled vessel, the 
wrongdoer should be relieved from liability or the measure of dam- 
ages diminished. 

The next question is the actual loss sustained by libelant. The 
stipulation filed in the cause indicates the amount of profits which 
the vessels could hâve earned, considering their capacit}'-, if the 
disaster had not occurred. The net value of the use of the steam- 
boat at the specified time, assuming the transportation of a cargo 
of grain from Duluth to Buffalo, at a rate of 3^ cents per bushel, 
on an average cargo of 200,000 bushels, was $5,806.57; and the nex 
value of the use of the tow, based on a like rate per bushel of grain, 
on an average cargo of 190,000 bushels, was $6,230.31. The ques- 
tion of interest was not passed upon by the commissioner, but by 
agreement was reserved for the court. The allowance of interest 
is discretionary. The North Star (D. C.) 44 Fed. 492 ; The Alaska 
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(D. C.) 44 Fed. 498 ; The Celestial Empire (D. C.) 11 Fed. 761. Al- 
though the omission to substitute available vessels for those dis- 
abled should not militate against restitution, still I am of opinion 
that the question of interest upon the loss of profits is fairly open 
to doubt, and, therefore, no interest is allowed. On otiier items 
interest may be computed from November 28, 1899, the date of the 
disaster. 

A decree may be entered amending the report of the commis- 
sioner, and allowing the additional amount of $13,036.88 for the loss 
of use of the vessels in question, with costs. 



Ex parte JACKSON. 

(Circuit Court, W. D. Washington, N. D. September 14, 1905.) 

Pbisons — Allowance fob Good Time — Fédéral Statutk. 

Act June 21, 1902, 32 Stat. 397, c. 1140 [U. S. Comp. St. Supp. 1903, p. 
448], regulating commutation for good conduct for United States prison- 
ers, sliould be construed to apply to prisoners sentenced before as well as 
after its passage, notwitlistanding the direct conflict between the provi- 
sions of the flrst and third sections in that respect. In view of the purpose 
for which It was enacted, as shown by the records of Congress, which was 
to remedy the inequalities then existing by reason of the diversity of the 
laws of the several states and which then applied to fédéral prisoners 
conflned in their prisons. 

Application by a United States prisoner for discharge by writ of 
habeas corpus, under the provisions of the act of Congress entitled 
"An act to regulate commutation for good conduct for United States 
prisoners," approved June 21, 1903, 32 Stat. 397, c. 1140 [U. S. Comp. 
St. Supp. 1903, p. 448]. Hearing on the pétition, writ, and return. 
Pétition granted. 

Wm. H. Brinker, Richard Saxe Jones, and J. B. Metcalfe, for peti- 
tioner. 

Jesse A. Frye, U. S. Dist. Atty., for respondent. 

HANFORD, District Judge. The petitioner was brought from Alaska 
to the United States Penitentiary on McNeil's Island, and has been in- 
carcerated there, as punishment for a crime of which he was convicted 
m the district court of Alaska. The term of imprisonment fîxed by the 
sentence of the court is 10 years, and it is the petitioner's contention 
that he is entitled to crédit for good behavior to the extent of 10 days 
for each month, commencing on the first day of his arrivai at the peni- 
tentiary, as provided by an act of Congress entitled "An act to regulate 
commutation for good conduct for United States prisoners," approved 
June 21, 1903, 33 Stat. 397, c. 1140 [U. S. Comp. St. Supp. 1903, p. 
448] . The first section of said statute is clear, and not hard to under- 
ftand. It provides: 

"That eacli prisoner who has been or shall hereafter be convicted of any of- 
fense against the laws of the United States, * » * whose record of con- 
duct shows that he has faithfiilJy observed ail the rules and has not been sub- 
jected to punishment, shall be entitled to a déduction from the term o£ his 
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sentence to be estimated as follows, commencing on thè flrst day of his arrivai 
at the penitentiary, prison, o-r jail, * * * upon a sentence of ten years or 
more, ten days for each month." 

It is a conceded fact that the petitioner's conduct as a prisoner has 
been good, and that he has earned ail of the déduction on account of 
good behavior which the laws of the United States allow to prisoners. 
The respondent under a sensé of duty resists the petitioner's demand to 
be discharged from custody, on the ground that the sentence in his 
case had been passed prior to the enactment of the statute above 
quoted, and therefore said statute is not apphcable to his case, and that 
under the provisions of sections 5543, 5544, Rev. St. U. S., and amend- 
ments in Act March, 1875, and Act March, 1891 [U. S. Comp. St. 
1901, pp. 3721, 3722, 3727], in force when the petitioner was con- 
victed and sentenced, he is entitled to be credited on account of good 
conduct five days for each month, and that the law does not allow any 
greater réduction in his favor. 

This contention is based upon the third section of the act of Con- 
gress of 1902, which reads as follows : 

"Tliat this act shall take effect and be in force from and after thirty days 
from the date of its approval, and shall apply only to sentences imposed by the 
courts subséquent to the time that this act takes effect, as hereinbefore pro- 
■vided. Prisoners serving under any sentence imposed prior to such time shall 
be entitled and reçoive the commutation heretofore allowed under existing 
laws. Such existing laws are hereby repealed as to ail sentences Imposed sub- 
séquent to the time when this act takes effect." 

There is an irreconcilable conflict between the provisions of the first 
and third sections ; for, as already stated, the first section is clear, and 
its meaning unmistakable. The rule which it gives for computation of 
time for good, behavior is applicable to the cases of prisoners previously 
convicted, as well as those who afterwards shall be convicted ; and the 
third section is equally explicit in providing that the act shall take ef- 
fect and be in force from and after a future date, and that it shall ap- 
ply only to sentences imposed subséquent to that date. Therefore the 
right of the petitioner to be discharged dépends upon the détermina- 
tion of the question whether paramount effect shall be given to the 
first section or to the last section of the statute. The antagonism of 
the two sections is emphasized by the divergence in the opinions of the 
courts which bave had occasion to construe the law. In the Walters 
Case (C. C.) 128 Fed. 791, Judge Thomas, without discussing the ques- 
tion, held that the act does not affect persons sentenced before its en- 
actment. In the Farrar Case (D. C.) 133 Fed. 254, Judge Wheeler 
said: 

"If the first section did not expressly apply to each prisoner who bai? been 
convicted as well as to those who should be, the third section would plainly 
eut off the relator ; and, if the third section did not expressly provide that the 
act should only apply to subséquent sentences, he would be lefti within the 
flrst section." 

And then the learned judge proceeded to eliminate the antagonism 
of the two sections by severing the first and restricting the third as if it 
were a mère adjunct of the second section. The resuit of hi.s décision, 
if Sound, is to divide the statute into two parts, leaving the first section 
to stand by itself, as if it were a separate and independent enactment, 
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and the second and third sections constituting a detached and com- 
plète law.^ 

In view of the patent ambiguity of the statute itself, and the con- 
flicting opinions in regard to it, it is necessary to refer to the congres- 
sional record to ascertain the purpose of Congress in enacting the law 
and give effect to the législative intent. I find that the cpmmittee on 
jndiciàry of the House of Représentatives made a report recommend- 
ing the enactment of this law, saying : "Your committee believes that 
the législation proposed by the bill is usefui and necessary." The com- 
mittee also submitted as a part of its report the following letter, written 
by the Attorney General: 

"Department of Justice. 

"Washington, D. C, May 12, 1902. 
"Sir : Under the présent practice with regard to the commutation for good 
conduct allowed United States prisoners, there is no uniformity whatever, 
and expérience has shown the necessity for some modiflcation of the statutes 
governing this subject. United States convicts conflned in United States prisons, 
as well as in some local institutions, are allowed five days on each month of 
the term, without regard to Its length. If conflned in a state Institution, how- 
ever, which has a commutation System of its own, they are subject to the 
terms of that System. It thus happens that one class of United States con- 
victs can earn but sixty days a year, even if the sentence Is for ten years, 
while others, elsewhere conflned, earn a much larger réduction. In order to 
correct this eyil, and to place ail United States prisoners on an equal footing 
in this respect, I submit herewith draft of a bill for an aet regulatlng commu- 
tation for good conduct in the case of United States prisoners. The table used 
has been complled from the laws governing this matter in the state of Massa- 
chusetts, and is belleved to be just and équitable. In the administration of the 
laws as they are at présent a great deal of discontent and dissatisfaction is 
caused among United States prisoners, especially when transferred from a 
state institution, where libéral cominutatlons are allowed, to a United States 
prison, where they can be given but five days in each month, no matter how 
long thelr terms of sentence may be. It is hoped there wlU be no objection to 
the passage of the bill, as the necessity for the législation Is belleved to be 
urgent. 

"P. C. Knox, Attorney General. 
^'Hon. George W. Eay, Chalrman Judiclary Committee, House of Représen- 
tatives." 

From the foregoing it is apparent that Congress was prompted to 
enact this Iz-w by the recommendation of the Attorney General, that the 
■evil intended to be remedied by the enactment was inequality in the 
itime which United States prisoners could earn by good behavior under 
tlie provisions of previous laws, and that the object of the law was to 
prescribe a uniform rule. If convicts under sentence at the time when 
the act became effective are denied its benefîts, the evil intended to be 
remedied must continue until ail convicts previously sentenced for long 
terms who are imprisoned in United States penitentiaries and jails, and 
ail those confined in state prisons in which the time allowance is less 
libéral than the rule prescribed by this statute, shall bave been dis- 
charged, and the obj'ect of the law cannot be accomplished for many 
years. For this reason it is my opinion that the true intent of the 
législative mind in the enactment of this law is expressed in the first 

iReversed 139 Fed. 2G0. 
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section, and that the words of the third section limiting the application 
of the law to subséquent sentences, are to be deemed as an inadvertent 
expression, inconsistent with the object of the law. 

The rule of construction which deems the latest expression of the 
législative will in a statute as a repeal of ail inconsistent laws previous- 
ly enacted cannot be applied in this instance for two reasons, viz. : First. 
The limitation in the third section is inconsistent with the object of the 
law, because it continues for an indefinite time inequality, which is the 
evil intended to be remedied. Second. There was, in fact, no dif- 
férence in time in the enactment of the fîrst and third sections. The 
bill was not considered and voted upon section by section, but was 
acted upon as an entirety, except that one amendment which was rec- 
ommended in the report of the committee above referred to was 
adopted by the House of Représentatives by unanimous consent, and then 
the bill as amended was passed by the House without debate, without 
opposition, and without a roU call, and it was afterwards gulped by 
the Senate without mastication ; that is to say, it was passed as a whole 
by unanimous consent, without a roll call, and immediately returned 
to the House without amendment. See Congressional Record, volume 
35, pp. 6134, 7447, 7453. It is worthy of mention that immediately after 
the bill had been passed by unanimous consent in the Senate, Senator 
Hoar made the following extraordinary statement: 

"With the leave of the senator from California, I should Uke to make one 
statement about the bill which has just passed. I received a great many com- 
munications from différent parts of the country saylng that it ought to apply 
to cases of prisoners sentenced heretofore, and undoubtedly that would be 
qulte désirable, but there was a very serions doubt In the minds of members of 
the committee of the eonstitutlonal power of Congresa to pass a bill of that 
sort which should apply to sentences heretofore imposed. Therefore the com- 
mittee thought it unwise to include such a provision." 

No person would seriously suggest the idea that prisoners hâve 
vested rights to sufïer punishment, which may not be abridged by the 
shortening of terms of imprisonment without violating the national 
constitution ; and if a law abbreviating terms of imprisonment may be 
regarded as an infringement of the power to grant pardons, pertain- 
ing to the executive branch of the government, an objection on that 
ground would apply as well to any statute affecting future convictions 
as to a law applicable to cases in which sentences had been previously 
passed. The constitutionality of this law in either of its jehases has 
not been attacked, and as the first section does clearly and' unmistak- 
ably include cases of prisoners sentenced previous to the enactment of 
the law, the above-quoted remark must bave been one of the pleasant- 
ries for which the facetious senator from Massachusetts was noted. At 
any rate, as the remark was not made until after the bill had been 
passed, it affords no ground for supposing that either the Senate or 
House of Représentatives intended that the first section should be 
imderstood otherwise than according to the sensé of the words used in 
its construction. 

For the reasons above set forth, I direct that an order be entered 
granting the pétition, and that the prisoner be discharged. 
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BURCH V. SOUTHERN PAO. CO. 

(Circuit Court, D. Nevada. September 5, 1905.) 

No. 813. 

1. Master and Sebvant— Defective Appliasce— Peomise to Repaik. 

As a gênerai rule, to justify a servant in reinainlng In the service In 
reliance on the master's promise to repalr defective machlnery or ap- 
pliances it is not necessary that a definite tlme for mailing the repairs 
should be flxed, as a reasonable tinie will be implied, in the absence of 
an express agreement. 

[Ed. Note. — For cases in point, see vol. 34, Cent Dlg. Master and serv- 
ant, §§ 641-644.] 

2. Same— Action fob Injuby of Servant— Complaint. 

A complaint in an action by a servant of a corporation to recover for 
an injury alleged to hâve been caused by a defective appliance is not sub- 
ject to deniurrer, because, in alleging a promise by défendant to repair 
the appliance, It does not state by vrhat officer or agent the promise was 
made. 

At Law. On demurrer to complaint. 
See 139 Fed. 350. 

Henderson & MacMillan, for plaintiff. 
S. Summerfield, for défendant, 

HAWLEY, District Judge (orally). Thts action was brought by 
plaintiflf, who was a yard switchman in the employ of défendant, at 
Winnemucca, Nev., to recover damages for injuries received by tlie 
négligence of défendant. It is, among other things, alleged in the 
complaint that on the 26th day of October, 1903, the défendant failed 
and neglected to perform the duties which it owed to plaintiff, in this, 
to wit: 

"That It negligently malntained lu sald yard at the west end tiereof, 
beside track No. 1, an old, worn, loose, bent, and defective switch stand, 
too close to sald track. That sald switch stand conslsted of a base whleh 
sat upon a tie on the ground beside said track, an nprîght shaft or rod lead- 
ing about three feet three Inches from said base Into the air, at the top of 
whlch sat a lamp upon upright forks. and also four arms projectlng elght 
inches from said shaft or rod on the four sides thereof ; that the said shaft 
was so loose and bent that It leaned towards said track, and by reason of the 
said switch stand being maintained so close to said track, and by reason 
of the said shaft belng so loose and bent that It leaned toward said track, 
one of saidàrms and said lamp upon sald switch Stand stood but four or 
five inches from cars and cabooses passing by the same upon sald track 
so that swltchmen riding on sides and steps of such cars and cabooses 
by said switch stand would be struck thereby. (6) That plaintiff had not 
notieed the condition of the sald switch stand untll on or about October 20, 
1903, at whleh time he complained of the same to défendant, . and défendant 
promised and agreed to repair the said stand, and place the same in proper 
and safe condition and further away from the track ; that on or about the 
24th of October, plalntifC again complained of the defective and dangerous 
condition of sald switch stand, and at said time défendant again promised 
and agreed to put the same in a proper and safe condition, and further away 
from said track ; that plaintiff relied upon défendant fulfllling its said prom- 
ise and agreement, whlch said promises plaintiff allèges were the inducement 
for him to remain at work as switchman In sald yards.- But plaintiff states 
that défendant negligently and carelessly failed to carry out its said prom- 
ise and agreements to place sald switch stand In a safe and proper condi- 
tion, and further away from said track, but permitted the same to remain In 
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such defectlve and dangerous condition untll the tlme of the accident here- 
inafter alleged." 

The demurrer to the complaint is interposed upon the ground that 
it does not state facts sufficient to constitute a cause of action in this: 
(1) That no definite time is mentioned therein as to the promise of de- 
fendant to repair the switch stand; (2) that it does not appear there- 
from that the promise as made had the effect of inducing the plaintifï 
to remain in the employment in which he was engaged; (3) that it 
affirmatively appears that the switch stand was a simple mechanical con- 
trivance, not in the nature of complicated or dangerous machinery, 
and that plaintifï assumed the risk of any danger therefrom; (4) that 
it affirmatively appears upon the face of the complaint that the situa- 
tion and the nature of the switch stand was of such an imminently 
dangerous character that a person of ordinary prudence would hâve 
refused to continue in the service of défendant until the same was at 
once repaired, or its location changed; (5) that it appears from said 
complaint that the plaintifï with fuU knowledge of the imminent dan- 
ger, waived defendant's promise to repair, and assumed ail risk of 
danger arising from defendant's failure to make the repairs ; (C) that 
it appears from the complaint that plaintiff's injuries were proximately 
caused by reason of his contributory négligence. It is further claim- 
ed that the complaint is uncertain (1) because it does not state any 
time whatever within which défendant promised or agreed to make the 
repairs; and (2) that it does not state who of defendant's officers, 
agents, or employés made the promise. 

It is manifest that most of thèse points might more properly arise 
at the trial upon the évidence. Does the complaint state facts suf- 
ficient to constitute a cause of action ? This is the real point involved 
herein. The complaint is not radically defective because no definite 
time is stated within which the défendant promised to repair the 
switch stand. Buswell, Law of Personal Injuries, p. 436, § 212. The 
averment, as made in the complaint, necessarily implies that the re- 
pairs were to be made within a reasonable time. 

In Labatt on Master and Servant, p. 118C, § 419, the author says; 

"Reason and analogy are In favor of the position expressly taken In ono 
case that, in order to justify a servant in relying upon his master's promise 
to repair defectlve machinery, it is not necessary that any time for mailing 
repairs should be fixed, as a reasonable tlme will be implied In the absence 
of an express arrangement." 

In Swift & Co. V. Madden, 165 111. 41, 47, 45 N. E. 979, 981, the 
court said: 

"It was not necessary that the foreman should fix a definite time when the 
repairs should be made to enable plaintiff to recover for an injury received 
wlille engaged in the service of détendant after the notice was given. When 
the notice was given the foreman promised to see that the repairs should 
be made. This was, in efCect, a promise to repair in a reasonable time, and 
the plaintifï could remaln in the service of the défendant a reasonable time 
to permit the fulflllment of the promise without being guilty of négligence." 

In Hough V. Railway Co. 100 U. S. 213, 225, 25 L. Ed. 612, the 
gênerai rule applicable to cases of this character is announced as 
foUows : 
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"There can be nO doubt that, where a master bas expressly promlsed 
to repair a defeet, the servant can recover for an injury caused thereby, 
within such a period of time after the promise as it would be reasonable 
to allow for its performance, and, as we think, for an injury suffered within 
any period which would not preclude ail reasonable expectation that the 
promise might be kept." 

See, also, Parody v. Chicago M. & St. Ry. Co. (C. C.) 15 Fed. 205, 
208 ; New Jersey & N. Y. R. Co. v. Young, 49 Fed. 723, 725, 1 C. 
C. A. 428; Homestake Min. Co. v. Fullerton, 69 Fed. 923, 927, 16 
C. C. A. 545; Barney Dumping Beat Co. v. Clark, 112 Fed. 921, 50 
C. C. A. 616 ; Cudahy Packing Co. v. Skoumal, 125 Fed. 470, 473, 
60 C. C. A. 306. 

In Taylor v. N. C. O. Ry., 26 Nev. 415, 427, 69 Pac. 858, 859, the 
court said: 

"The gênerai rule applicable to cases of this character, established by the 
great weight of authority, is that if the servant, noting a defeet in the machln- 
ery, complains to the master of such defeet, who promises that sueh defeet 
slmll be remedied, the servant may, in i-eliance upon the promise, continue 
in the service for a reasonable time thereafter without thereby assuming 
the risk, provided the danger is not of so imminent and immédiate a char- 
acter that a person of ordinary prudence would refuse to continue in the 
service." 

There are no allégations in the complaint which take this case out 
of the gênerai rules above stated. It cannot, as matter of law, solely 
upon the averments in the complaint, be said that the danger arising 
from the defects of the switch stand was so obvious and threatening 
that the plaintiff should hâve avoided it by immediately refusing to 
continue work, or that he assumed the risks and was guilty of con- 
tributory négligence by continuing work, after the promise of défend- 
ant to repair the switch stand, which he affirmatively allèges he 
relied upon, and that it was "the inducement for him to remain." 
Nor should the demurrer be sustained because the complaint does not 
allège what particular officer, agent, or employé made the promise 
to repair. "The gênerai and familiar rule is that it is sufficient, in 
pleading an act performed by means of an agent, to plead it as the act 
of the principal." Lessard v. Northern Pac. R. Co., 81 Wis. 189, 
191, 51 N. W. 321. 

This court will not assume that the négligent act complained of was 
the act of one whose négligence is not imputable in this action to the 
principal, when the complaint directly charges the négligence to be 
that of the défendant. In Elliott on Railroads, p. 2706, § 1697, the 
author said: 

"A complaint Is not bad as against a demurrer because it allèges that the 
défendant, or the défendant by its servants and agents performed the nég- 
ligent act complained of, without stating the name of the servant or agent" 

Numerous authorities are there cited in support of this text. 
The demurrer is overruled. 
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BDRNS V. OOOPBR et al. 

COOPER V. BURNS. 

(Circuit Court of Appeals, Eighth Circuit August 9, 1905.) 

Nos. 2,223, 2,226. 

1. GuABDiAN — Saix or Wabd's Land^Setting Aside Pubchase by Guabman. 

A sale made by a guardian of the real estate of hls wards, In pursuance 
of lawful authority and In conformlty with an order made by the prupci- 
probate court having exclusive jurisdiction of the persons of the wards 
and thelr estate, Is voidable under the laws of the state of Nebraska and 
the gênerai prlnciples of equity as well, and may be set aside by tiie 
wards or any one lawfully claiming under theui, if the guardian procures 
the property to be sold for the purpose of transferring the title thereof 
to himself, and in the exécution of such purpose indirectly becomes the 
purchaser at hls sale. 

[Ed. Note. — For cases In point, see vol. 25, Cent. Dig. Guardian and 
Ward, § 370.] 

2. SAME — ESTOPPEL OF Waed. 

In such case of actual fraud, the fact that the wards may hâve received 
some beneflt from the transaction wili uot estop them or one lawfully 
claiming under them from avoiding the sale, or from interposing the 
fraudulent charaeter of the sale in défense of the rights of such wards, 
or any one claiming under them, in the property. 

5. MOBTGAGE — FOEECLOSUBE — DEFENSES — LACHES. 

One who holds the légal title to real property Is not guilty of lâches 
whieh will prevent hlm from asserting the invalidity of a mortgage there- 
on. In défense of a suit to foreclose the same, merely because he has not 
instituted a suit to avoid the mortgage. It is time enough for hlm to 
présent his objection to the mortgage when It Is attempted to be asserted 
agalnst his légal title. 
4. Same — Bona Fide Pcbchaseb — Notice. 

The holder of a promlssory note seeured by mortgage on the real estate 
of the wards so sold and purchased by the guardian, executed by the 
guardian after his purohase, is chargeable with notice of what is shown 
by the public records affecting the title and security afforded by his 
mortgage ; and this, notwithstanding such owner is a bona fide holder for 
value. And if the publie records disclose either the fraudulent charaeter 
of the guardian's deed found in the chain of title, or a state of facts from 
whieh he should hâve known of its fraudulent charaeter, he cannot rely 
on the strength of such title as a foundation for his mortgage security. 

6. Husband and Wife — Contracts of Marbied Woman. 

The common-law rule of disability of a married woman to contract in 
relation to her real estate is not entirely abrogated, but is in force in the 
state of Nebraska, except as modifled by the Public Acts of that state in 
relation to real estate and in relation to married women, and, as con- 
strued by the entire course of judicial décisions of the Suprême Court of 
that state, only authprize a married woman to contract with référence 
to and upon the falth and crédit of her separate property. 
8. Same — Afteh-Acquibed Pboperty. 

Prier to the date of the mortgage sought to be foreclosed In this suit. 
as the statute law of Nebraska was construed by the Suprême Court of 
that state, the common-law rule as to the légal disability of married 
women to bind themselves by their contracts or covenants in relation to 
real estate was not so far abrogated as to permit a married woman to 
bind her after-acquired property by her covenants in a Joint mortgage 
made by her husband and herself, for his beneflt, covering property in 
whieh she held and claimed to hold but a life estate; and this, for the 
reason that such indebtedness was not created and mortgage made In 

140 F.— 18 
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relation to and upon the faith and crédit of lier separate property, exeept 
to the estent of her llfe estate therein, and such mortgage blnds her 
separate property to the extent of such life estate, and no further. 

7. SAME — ESTOPPKL. 

As the covenants of a marrled woman in such joint mortgage do not 
operâte to blnd her personally, or her separate estate, they do not operate 
to estop her from clalming an interest in the property described in the 
mortgage, lawfully acquired by her after the date of the mortgage freed 
from its lien. 
<Syllabus by the Court.) 

Appeals from the Circuit Court of the United States for the District 
of Nebraska. 

For opinion below, see 133 Fed. 398. 

This controversy Invoïves the considération and détermination of an appeal 
and cross-appeal, based upon the same record and arlslng from the foUowlng 
State of facts: 

Prior to the 5th day of July, 1877, oue Daniel Foley was the owner of 
150 acres of land in Flatte eounty, Neb., occupied by himself, hls wlfe, Mary 
Foley, and thelr minor children, Jeremiah and Mary E. Foley, as a homestead. 
On that day Daniel Foley died intestate, the property descendlng under the 
laws of the state of Nebraska to the children, share and share alike, subject, 
however, to the right of homestead and the vested right of dower in the 
wldow ; thèse rights of homestead and dower, in practlcal efifect, amounting 
to a llfe estate In Mary Foley. Thereafter, at some time not shown by the 
record, in the year 1883, the wldow, Mary Foley, intermarried with one Martin 
Burns. On the 23d day of August, 1883, Martin Burus was, by the probate 
court of Platte eounty, Neb., duly appoiuted guardian of the persons and 
estate of the minor children, Jeremiah and Mary E. Foley, and on the 20th 
day of February, 1884, in due form of law, applied to the probate court for a 
license to sell the interest of hls wards in the real estate, which license was 
granted, and in pursuance thereof the interest of the minors In the land was 
advertised and sold to one James Cooney for the sum of $1,100. This sale 
was reported to the court, and by the court examlned and conflrmed, on the 
20th day of June, 1884 ; and on the 23d day of June thereafter the guardian, 
Martin Bums, exeeuted and delivered a guardlan's deed to sald Cooney. And 
on the same day, and as a part of the same transaction, Cooney reconveyed 
the property to the guardian, Martin Burns. Thèse conveyances were on the 
same day flled for record and recorded in the proper public office in Platte 
eounty, Neb. At the time of this sale the minors were aged, respectively, 
seven and eight years. The guardian, Martin Burns, filed no account with 
hls wards in the probate court until March 14, 1892, in whlch account, when 
flled, he charged himself with the sum of î].,100, as purchase money of the 
land received from James Cooney, June 12, 1884, and interest thereon at the 
légal rate; credlting himself with the sum of $265.65 paid in satisfaction of 
a mortgage on the land at the time It was sold, $150 court costs and attor- 
ney's fées, $75 doctor bill pald for hls ward Mary B. Foley, and $1,250 for 
keeping, clothing, care, and maintenance of bis wards. The purchase of the 
property by Cooney at the guardlan's sale was made at the instigation of the 
guardian, Martin Burns. Nothlng was paid thereon by Cooney. After the 
intermarriage of Martin Burns and Mary Foley, they, together with the 
minor children, contlnued to occupy the premlses in question as a home. 

On the 4th day of March, 1889, Slartln Burns borrowed of the Globe In- 
vestment Company (hereinafter called the "Investment Company") the sum 
of $1,800, e?idenced by the promissory note of himself and wlfe, and to secure 
payment of the same he, together with bis wlfe, made, exeeuted, and delivered 
to the Investment Company a mortgage, with full covenants of seisin, war- 
ranty, and against Incumbrance. On the same day he also, with hls wife, 
made, exeeuted, and delivered to the Investment Company their promissory 
note in the sum ot $180 and a second or commission mortgage to secure pay- 
ment of the same. At the time of the making of thèse mortgages the In- 
vestment Company examlned the records In the office of the eounty clerk of 
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Platte county, Neb., the approprlate public office for the flllng and recordlng 
of instruments and conveyances affectlng the tltle to real estate In sald 
county, and had both actual and constructive notice of ail the public records 
contain. The money represented by the promlssory note for $1,800 and the 
mortgage securing the same was pald to and recelved by Martin Burns for 
lus own use. On June 9, 1892, one J. Lowell Moore, trustée, the then holder 
of the commission note and mortgage, brought suit In the district court of 
Platte county, Neb., and obtained a decree forecloslng the same, subject, how- 
ever, to the lien of tho $1,800 flrst mortgage. After advertisement of the 
property for sale by the sherifC in exécution of this decree, the minors, 
Jeremiah and Mary B. Poley, by their next frlend, brought suit in the district 
court of Platte county, Neb., to restrain the sale by the sherifE of their tn- 
terest in the land, and to cancel and set aside the guardian's deed 
to James Cooney, the deed from Cooney to their guardian, Martin Burns, and 
the two mortgages executed by Martin Burns and wlfe to the Investment 
Company, alleging as grounds therefor the fraud of their guardian in the sale 
of their property. To this suit, Moore, as trustée, and the Investment Com- 
pany, answered, setting forth fuUy and relying upon the strength of the tltle 
obtained by Cooney as purchaser at the guardian's sale, the reconveyance to 
Martin Burns, and the mortgages based thereon. A trial was had, resulting 
in a decree enjoinlng a sale of their interest in the property by the sherifC, 
canceling the guardian's deed to Cooney and the reconveyance by Cooney to 
their guardian ; also canceling the mortgages executed by Martin Burns and 
wife to the Investment Company, in so far as they purported to be a lien 
upon the estate of the minors in the property. This decree stands unreversed 
and unmodified. Thereafter, the llfe estate of Mary Burns in the land was 
sold under the decree forecloslng the second or commission mortgage, subject, 
however, to the lien of the flrst mortgage thereon and the rights of the minors 
in the property. At this sale the llfe estate, subject to the flrst mortgage, 
was purchased by attorneys representiug Moore, trustée, who thereafter quit- 
claimed their interest to appellee, C. C. MuUer. May 5, 1896, the daughter, 
Mary E. Foley, then unmarried and of âge, conveyed her Interest in the land 
to one Jeremiah Grady, who thereafter, on March 27, 1897, conveyed this 
interest to Jeremiah Foley. October 24, 1899, Jeremiah Foley died, single 
and intestate, leaving as his hoirs his mother, Mary Burns, and his sister, 
Mary E. Foley. November 2, 1900, Mary Burns conveyed ail her then interest 
In the propertj' to her daughter, Mary E. Foley. October 27, 1902, Mary E. 
Dill, thea marrled, formerly Mary E. Foley, executed and delivered to appel- 
lee Blake Maher a conveyance of ail her interest in the property. This con- 
veyance, while absolute in form, is sliown by a joint déclaration of trust exe- 
cuted by said Maher, and Mary Burns and her husband, Martin Burns, to 
hâve been in trust for the beneflt of Mary Burns, charged, however, with the 
payment to Maher of the sum of $1,900, purehase money paid by him to Mary 
E. Dill. The promlssory note for $1.800 and mortgage given to secure the 
same by Martin Burns and wife were, in March, 1889, for value recelved, 
indorsed and transferred to one Pereival Bonney. No record of this transfer 
was made on the public records of Platte county, Neb. This note and mort- 
gage were held by Bonney until the year 1894, when he exchanged the same 
for debenture bonds, séries R, executed and issued by the Investment Company. 
And said note and mortgage were pledgod with one John Herbert, trustée, as 
collatéral security for ihe beneflt of the holders of this séries of debenture 
bonds. In the year 189.5 the Investment Company failed. A recelver was ap- 
polnted and took charge of Its assets. 

This présent suit was brought in the Circuit Court of the United States 
for the District of Nebraska, in 1903, by Chas. B. Cooper, suceessor in trust 
of John B. Herbert, trustée, for the beneflt of the holders of debenture bonds, 
séries R, issued by the Investment Company, to obtain an accounting of the 
amount due on the promlssory note of $1,800, and upon tax certlflcates held 
by complainant for taxes aceruing on the lanâ for the years 1888 to 1897, 
both inclusive, and to obtain a decree forecloslng the mortgage on the entire 
estate, and a sale of the estate in satisfaction of the amount found due. Ail 
parties necessary to a complète and final decree were brought before the 
court. Upon issues joined the case was submitted on évidence and agreed 
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faets, of whlch the foregoing are, In substance, those deemed material to a 
décision of the controversy. ïlie trial resulted In a decree statlng the amount 
due complainant on the note and tax certiflcates held by hlm, and also the 
amount due Blake Maher for purchase money paid to Mary B. Dill for the 
beneflt of Mary Burns. And the liens were adjusted, as foUows : Complainant 
was awarded a flrst lien for the amount of the note and taxes on the life 
estate of Mary Burns acquired by her on the death of her husband, Daniel 
Foley; also, a flrst lien upon the undlvlded one-half of the remainder ac- 
quired by her by reason of the death of her son, Jeremiah Foley ; and a 
second lien upon the remaining undlvided half Interest subject to a lien m 
favor of Blake Maher for the purchase money by hlm paid to Mary E. Dill. 
From this decree, défendant below, Mary Burns, In case No. 2,223, appeals, 
challenging by her assignments of error the correctness of the decree in 
awarding complainant a lien beyond the llfe estate held by her in the property 
at the date of the maUing of the mortgage. Complainant below. Chas. E. 
Cooper, trustée, files a cross-appeal and cross-asslgnments of error in case 
No. 2,226, attacking the decree entered in not awarding bim a flrst lien on the 
entire estate for the amount of hls note, and also for the amount found due 
on the tax certiflcates held by him. The decree stands unchallenged by 
appellee Blake Maher. 

John J. Sullivan and A. M. Post, for Mary Buras. 
C. C. Flansburg (R. O. Williams, on the brief), for Charles E. 
Cooper, trustée. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLLOCK, District Judges. 

POLLOCK, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The lien for taxes paid did not rest for its support on the validity of 
the mortgage held by complainant. Neither was it necessarily coex- 
tensive with the lien of the mortgage, if valid ; but it was an under- 
lying lien resting upon the entire estate, and in this respect the decree 
is now conceded to be erroneous. Again, it is conceded by ail the 
lien of the mortgage binds the life estate of Mary Burns. The first 
contested proposition naturally arising for décision in this case is the 
effect to be given, under the circumstances of this case, to the sale 
made by the guardian of the estate of his wards, and the guardian's 
deed based thereon ; for, if this sale be declared valid, it then follows, 
of necessity, the lien of the mortgage sought to be foreclosed attached 
to the entire estate and is a valid lien thereon, inferior only to that of 
complainant for taxes paid, unless a considération of this question is 
foreclosed and set at rest by the decree entered in the state court at 
the suit of the minor children. 

The contention of cross-appellant, Cooper, trustée, on this branch of 
the case is twofold: (1) That under the laws of the state of Nebraska 
the proceedings by a guardian to sell the real estate of his wards is a 
proceeding in rem, and the decree of a court having jurisdiction binds 
ail parties in interest and the property, and is conclusive; (2) that 
appellant, Mary Burns, is barred by the statute of limitations of the 
state of Nebraska from interposing the défense of the invalidity of 
the guardian's proceedings and deed as a défense to this suit, for that 
more than iîve years had elapsed from the date the minors attained 
their majority before such défense was sought to be interposed in this 
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suit. As has been seen from the facts stated, while the proceedîngs 
instituted and carried through by the guardian for the sale of his 
wards' interest in the land are regular in form, and vvere conducted in 
the court having exclusive, original jurisdiction of such matters. yet in 
truth, as shown by the record, such proceedings were utterly wanting 
in good faith and were simulated by the guardian only for the pur- 
pose of transferring the estate of his confiding wards of tender 
years to his own use. In fact, the pretended sale was one in form only, 
made by a trustée at his own sale to himself, in fraud of the rights of 
his cestuis que trustent. There is no principle better settled, or with 
better reason, than the one that courts of conscience hâve and will con- 
tinue to condemn and avoid such sales when timely challenged at the 
suit of one thus defrauded, or their successor in interest, and will re- 
fuse to uphold or enforce transactions of this character, unless the 
rights of innocent third parties hâve intervened, or some positive en- 
actment of statutory law withdrawing that protection afforded niav 
be interposed. Michoud et al. v. Girod et al., 4 How. 503, 11 L. Ed. 
1076; Drurv v. Cross, 7 Wall. 299, 19 L. Ed. 40; Marsh v. Whitmore. 
21 Wall. 178, 22 L. Ed. 482; Jackson v. Ludeling, 21 Wall. 61 6. 22 
L. Ed. 492 ; Twin-Lick Oil Co. v. Marburv, 91 Û. S. 587, 23 L. Ed. 
328; Wardell v. Railroad Co., 103 U. S. 651, 26 L. Ed. 509; Thomas 
V. Brownville R. R. Co., 109 U. S. 522, 3 Sup. Ct. 315, 27 L. Ed. 1018 
Allen v. Gillette, 127 U. S. 589. 8 Sup. Ct. 1331, 32 L. Ed. 271; La 
Dow V. North American Trust Co., (C. C.) 113 Fed. 13. 

In Michoud et al. v. Girod et al., supra, Mr. Justice Wayne, deliver- 
ing the opinion of the court, said : 

"We eoncur with the learned jndgo in the Circuit Court in setting aside 
the purchases by whlch Nicolas Girod and Jean François Girod became the 
possessors of their testator's entire estate. But the morallty and policy of the 
law, as it is administered in courts of equity, induce us to add that those 
purchases were fraudulent and vold, and may be deelared to be so, without 
any further inquiry, upon the ground that they were made by the intervention 
of persons who were nominal buyers of the property for the purpose of con- 
veying it to the executors. Such a transaction carries fraud upon the face of 
it. Lord Hardwicke v. Vernon, 4 Ves. 211 ; 14 Ves. 504 ; 2 Bro. Ch. 410, note. 
It matters not, in such a case, whether the saies are made with or without 
the sanction of judicial autUority, or with ministerial exactness. The rule of 
equity is, in every code of jurisprudence with which we are acquainted, that a 
purchase by a trustée or agent of the particular property of which he has 
the sale, or in wliieh he représenta another, whether he has an interest in it 
or not — 'per interpositam personam' — carries fraud on the face of it." 

Nor is it deemed material the minors may bave obtained some 
benefit from the transaction. Rowe v. Griffith, 57 Neb. 488, 78 N. 
W. 20; Bachelor v. Korb, 58 Neb. 122, 78 N. W. 485. 76 Am. St. Rep. 
70 ; Wilkinson and another v. Filby, 24 Wis. 441 ; Requa v. Holmes, 
26 N. Y. 338. In cases of actual fraud, as hère, no inquiry of benefits 
accruing to the beneficiary of the trust will be indulged. Section 85, 
c. 23, of the Compiled Statutes of Nebraska, prohibits the purchase by 
executors, administrators, or guardians at sales made by them in their 
représentative capacity, as follows : 

"The executor or administrator maklng the sale, and the guardian of any 
minor helr of the deceased shall not directly or indirectly purchase, or be 
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tnterésted In the purchase of any part of the real ertate so sold; and al) 
sales made contrary to the provisions of this section shall be void ; but this 
section sliall not proliibit any such purchase by a guardian for the beneflt of 
his ward." 

This statute has been construed by the Suprême Court of the state 
of Nebraska, and the word "void" employed therein has been held 
to mean, voidable at the suit of any proper party in interest. Veeder 
V. McKinley-Lanning Loan & Trust Co., 61 Neb. 892, 86 N. W. 982. 
In view of this statutory provision, as construed by the highest judi- 
cial tribunal of the state, and upon gênerai principles of right and 
justice as well, vi^e hâve no hésitation in declaring the proceedings of 
the guardian in this case with relation to the trust estate of his wards, 
and his deed as guardian based on such proceedings, fraudulent in fact 
and voidable. Do the public records of the county afford évidence 
sufficient to charge one dealing with the property in question with 
notice of the fraudulent character of the guardian's deed, and the con- 
séquent invalidity of subséquent conveyances and incumbrances based 
thereon, and was the cross-complainant, Cooper, trustée, chargeable 
with notice of what the public records of Platte county contain ? As 
has been seen, the deed of Martin Burns, as guardian, to Cooney, and 
the deed of the latter to Martin Burns, were executed on the same day, 
filed for record at the same time, and express an identical considéra- 
tion. Thèse facts are shown by the public records of the county. Tlie 
construction and efifect to be given the recording acts of the state of 
Nebraska is a question of local law, governed by the décisions of the 
Suprême Court ôf that state, and controlling hère. 

In Bachelor v. Korb, supra, that court, in dealing with a transaction 
similar in character to the one in question, said: 

"An intending purchaser of this real estate, looking at the record of Its 
title, would hâve seen in this transaction of a sale by the guardian to Kriz 
and a deed to liim for $2,T00, and three days afterwards a deed from Kriz for 
$2,700 to the guardian's wlfe, sufficient to hâve aroused the inquiries and 
suspicions of any prudent man, and thèse inquiries, if pursued with any dili- 
gence wliatever, would hâve probably revealed the fact that Kriz never paid 
anythlng for tbls real estate ; that the entire proceeding instltuted and earrled 
on by this guardian was for the purpose of deprivlng his wards of the title tO' 
thelr property and vesting it in his wlfe." 

The case of Veeder v. McKinley-Lanning L,oan & Trust Co., supra, 
was a case wherein an administrator indirectly purchased at his own- 
sale, under circumstances very similar to those in the case at bar. 
It is there held: 

"A subséquent purchaser or mortgagee of real estate sold by an admin- 
istrator is chargeable with notice of what is contained in the public records, 
evldencing the chain of title through which the party clalnis, and with ail 
information impàrted thereby ; and where such records make it apparent 
that an administrator, in violation of law, was indirectly the purchaser of the 
property at such sale, and to whom the property was iinmedlately transferred, 
or where the facts are sufiQcient to put an ordinarily prudent man on inquiry, 
sucli subséquent purchaser or mortgagee is not a good-faith grantee for value, 
and without notice of the infirmity in the title held by his grantor." 

This aiso appears to be the rule in other jurisdictions. Obert v. 
Obert, 10 N. J. Eq. 98 ; Smith v. Drake, 33 N. J. Eq. 303 ; Fisher et. 
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.'il. V. Bush, 133 Ind. 315, 32 N. E. 924; McKay v. Williams, 67 Mich, 
547, 35 N. W. 159, 11 Am. St. Rep. 597. 

Applying this rule, it must be held, any one dealing in relation to the 
title of the real estate in controversy, or the security afforded by that 
title, were chargeable with notice of what the public records of the 
county disclosed with référence to that title, and in this case suffi- 
rent facts were of record to impart notice of the invalidity of the title 
•of the guardian, Martin Burns, and ail subséquent conveyances or 
incumbrances resting thereon alone for their support. 

A statute of Nebraska (section 2578, Comp. St. 1901) provides, 
in substance, no action can be maintained by a ward, or any one 
claiming under him, to recover land sold by his guardian unless the 
action be commenced within five years next after the termination of 
the guardianship ; and as more than fîve years had elapsed after the 
minora attained their majority and the guardianship was terminated 
before the mother, Mary Burns, claiming to hold under them, sought 
in this foreclosure suit to interpose the fraudulent character of the 
guardian's sale and the conséquent invalidity of the mortgage lien 
resting thereon, it is contended by cross-appellant that the statute cuts 
off and bars this défense. It is not necessary to consider what under 
other circumstances would be the efifect of the statute. This is a suit 
in equity, in whlch cross-appellant is asserting a purely équitable 
right and is seeking purely équitable relief, and the question whether 
or not the défense of the invalidity of the mortgage is barred, if it 
could ever be so considered, is not to be resolved strictly according 
to the inflexible rule of the statute of limitations, but according to the 
doctrine of lâches applied in courts of equity. Stevens v. Grand 
Central Mining Co., 67 C. C. A. 284, 133 Fed. 28, 31 ; Farmers' I-oan 
& Trust Co. V. Denver, etc., Railroad Co., 60 C. C. A. 588, 126 Fed. 
46. In the circumstances of this case neither Mary Burns nor the 
wards under whom she claims are fairly chargeable with lâches. The 
title or estate conveyed by the guardian's sale was recovered by the 
wards in an appropriate suit before they attained their majoritv and 
before the termination of the guardianship. That title or estate subse- 
quently passed to Mary Burns. The Investment Company, the only 
record claimant at the time under the mortgage hère in controversy, 
was a party to that suit, and the decree included a cancellation of the 
mortgage. If it be true that the decree is not conclusive upon cross- 
appellant, because his predecessor in interest, Percival Bonney, was not 
a party to the suit, it yet remains that cross-appellant and' his pred- 
ecessor hâve never held the title or estate wrongfully conveyed by 
the guardian, but at most a mortgage lien thereon, which could' be en- 
forced only by a suit in equity. Non constat that either would ever 
endeavor to enforce the mortgage. Certainly one who holds the légal 
title to real property is not guilty of lâches which will prevent liim 
from asserting the invalidity of the mortgage thereon in défense of a 
suit to foreclose the same, merely because he has not instituted a suit 
to avoid the mortgage. It is time enough for him to présent his objec- 
tions to the mortgage when it is attempted to be asserted againsi ' ais 
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légal title. Farmers' Loan & Trust Co. v. Denver, etc., Railroad 
Co., supra. 

It follows, frôm what has been said, the mortgage sought to be 
foreclosed, when made, operated only on the life estate oi Mary Burns. 
It did net bind the estate of the minor children. They were free to 
assert its invalidity as against their interests, as is their successor in 
interest, Mary Burns, by way of défense to this suit, unless, as shall be 
subsequently seen, she is concluded on other grounds. This view 
of the case renders a considération of the légal effect of the decree 
obtained in the state court at the suit of the minors unnecessary, and 
the same has been adverted to in this opinion solely for the purpose of 
efïectively disclosing lack of acquiescence on their part in the fraud 
practiced upon them by their guardian and for the further purpose of 
disposing of the question of lâches. Since the exécution and delivery 
of the mortgage in suit, as has been seen from the facts stated, ap- 
pellant, Mary Burns, has lawfully succeeded to the title and estate of 
her minor children in the land, charged in her hands, however, with the 
payment of the purchase money paid by Blake Maher, appellee, to her 
daughter, Mary E. Dill. 

The sole question remaining for décision dépends upon her power to 
bind this after-acquired estate, or to estop herself from claiming it 
by her covenants found in the mortgage executed jointly by her and 
her husband to the Investment Company. The solution of this prob- 
lem dépends upon the statute law of the state enacted with référence 
to the power of married women to convey or incumber their real estate, 
as construed by the highest judicial tribunal of that state. This is thought 
to be the substantial and meritorious question in this controversy, and 
requires not alone the considération of the terms of the statutes relat- 
ing to the power of married women to contract with référence to their 
real property, in force at the date of the exécution of the mortgage, 
but, as well, a review of the décisions of the Suprême Court of that 
state construing such enactments; it being obvious to ail, such dé- 
cisions, if any, rendered prior to the date of the mortgage are con- 
trolling and décisive hère. As has been seen, the mortgage was joint- 
ly executed by Martin Burns and Mary Burns, his wife, for the benefit 
of the husband. At this time the légal title to the property appeared of 
record in the husband, the life estate only in the wife. The covenant- 
ing clause of the mortgage reads as follows: 

"And the said parties of the ûrst part do hereby covenant and agrée that 
at the delivery hereof they are the lawful owners of the premlses above 
descrlbed, and are selsed of a good and indefeaslble estate of Inherltance 
therein, free and clear of ail ineumbrances, and that they wUl warrant and 
défend the same in the quiet and peaceable possession of said party of the 
second part, and its successors and asslgns, forever, against the lawful claims 
of ail persons w^homsoever." 

There are two législative acts of the state of Nebraska bearing 
upon the question hère involved. The first was passed in 1866, and 
now forms chapter 73, Compiled Laws of 1885, and relates to real 
estate. The sections of this act material to a considération of this case 
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are sections 42, 48, 50, SI. Comp. St. 1885 (sections 47, 53, 55, 51, 
56, Rev. St. 1866). 

Section 42 reads: 

"Any real estate belonging to a married woman, may be managed, con- 
trolled, leased, devlsed or conveyed by her, by deed, or by will, in tbe same 
manner and wlth llke eft'ect as if she were single." 

Section 48 reads: 

"A married woman sball not be bound by any covenant lu a Joint deed of 
herself and husband." 

Section 50 reads: 

"Every conveyance of real estate sball pass ail the interest of tbe grantor 
therein, unless a contrary intent can be reasonably inferred from the terms 
used." 

By section 46 of this act the term "deed" is defined to be any in- 
strument in writing by which any real estate or interest therein is 
created, aliened, mortgaged, or assigned. 

Section 51 reads: 

"When a deed purports to convey a greater interest than the grantor was at 
the time possessed of, any after-acquired interest of such grantor to the 
extent of that which the deed purports to convey, shall accrue to the benefit 
of the grantee." 

The second act was passed in 1871 (Laws 1870-71, p. 68), now 
forms chapter 53, Compiled Laws of the state, and relates to married 
women. The first three sections of this act alone are material hère. 

Section 1 reads : 

"The property, real and personal, which any woman In this state may 
own at the time of her marrlage, and the rents, issues, profits, or proceeds 
thereof, and any real, personal or mixed property, which shall corne to her 
by descent, devise or the gift of any person except her husband, or which 
she shall acquire by purchase or otherwise, shall remain her sole and separate 
property, notwithstanding her marrlage." 

Section 2 reads: 

"A married woman, whlle the marrlage relation subsists, may bargaln, 
sell, and convey her real and personal property, and enter Into any eontract 
wlth référence to the same in the same manner, to the same extent, and wlth 
like effect as a married man may In relation to hls real and personal 
property." 

Section 3 reads: 

"A woman may, wliile married, sue and be sued, In the same manner as If 
she were unmarrled." 

The latter act being the latest expression of the législative will, 
when in conflict with the former, of course, must control. At the 
common law a married woman was not sui juris, and could not, for 
want of power, bind herself by her contracts or covenants. In equity, 
her separate estate, under certain conditions, might be charged with 
the payment of her obligations. For the purpose of modifying or en- 
tirely abrogating this want of power to eontract, the several states hâve 
passed what is commonly called the "Married Woman's Act." Thèse 
several acts are couched in différent phraseology, in many cases re- 
quiring différent constructions. This différence in phraseology, in 
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soine part at least, accounts for the conflict in judicial opinions pre- 
vailing in the différent states. In other instances, the saine enact- 
ment has received a différent construction by the différent courts, no 
doubt arising from the viewpoint from which the object to be at- 
tained by the act vvas considered. As a resuit of judicial décisions 
in some jurisdictions, as Massachusetts, Ohio, South Dakota, Kansas, 
and others, the settled course of décision has been to entirely rernove 
ail disability on the part of married women to bind themselves by their 
contracts. See Knight v. Thayer, 125 Mass. 35; Lessee of Hill v. 
West et al., 8 Ohio, 322, 31 Am. Dec. 443; Yerkes v. Hadley (Dak.) 
40 N. W. 340, 3 L. R. A. 363 ; Deering v. Boyle, 8 Kan. 525, 12 Am. 
Rep. 480; Wicks v. Mitchell, 9 Kan. 80; Knaggs v. Mastin, Id. 532: 
Miner v. Pearson, 16 Kan. 27. In other jurisdictions the absolute 
disability of married women to contract at the common law has been 
kept in mind by the Législature and the courts, and the effect of légis- 
lation in such states, as settled by the décisions, has been to remove 
in part only the pre-existing disability of married women to bind them- 
selves by their contracts or covenants in conveyances. See Thompson 
V. Merrill, 58 lowa, 419, 10 N. W. 796 ; Fechheimer v. Peirce, 70 Mich. 
440, 38 N. W. 325 ; Wadleigh v. Glines, 6 N. H. 17, 23 Am. Dec. 705 ; 
Brawford v. Wolfe, 103 Mo. 391, 15 S. W. 426. This, however, being 
a question of purely local law, it is as useless as unnecessary to follow 
the course of judicial décisions in other states, in order, if possible, 
to formulate therefrom a rational rule of décision hère ; for in the dé- 
cisions of the Suprême Court of Nebraska, if that court had expressed 
itself upon the subject under investigation prior to the date of the 
mortgage in suit, the rule to be followed hère, if possible, must be 
found, and this, for the reason, if such rule be found, this court is 
bound thereby and is not entitled to an independent judgment con- 
struing the statutes in question. In Kocher v. Cornell, 59 Neb. 315, 
80 N. W. 911, decided in 1899, that court passed upon the power of 
a married woman to bind her after-acquired property by her contract 
of suretyship, and, in denying the power, held, by the provisions of 
chapter 53. Comp. Laws, above quoted, her common-law disability was 
only partially removed* and her power, under the statutes, to bind her 
separate property by her contract, extended no further than, in equity, 
she already possessed. In Grand Island Banking Co. v. Wright, 53 
Neb. 574, 74 N. W. 82, decided in 1898, that court, in denying the lia- 
bility of a wife for a deficiency judgment arising on foreclosure of 
mortgages executed by her husband and herself for the benefit of the 
husband, in the course of an elaborate and exhaustive opinion review- 
ing the entire course of judicial décisions to that date, and construing 
the statutory enactments above quoted with relation to the power of 
married women to deal with their real estate, Judge Norval, after re- 
ferring to the statutes of the state, said : 

"Thus It will be observed the Législature has to some extent removed the 
common-law disability of a married wonmn. In this state she may acquire 
and hold property In her own right, and may engage in business on her 
separate account, and her éarnings derived eitber from auch trade or business 
or from her labor or services she owns in her own right. The implied power 
of a feme covert to contract is given by the last section quoted ; but this only 
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extends to her separate trade or business and to contracts wlth référence to 
Ler Personal services. Tlie express authority conferred upon niarried women 
to enter into contracts Is to be found in section 2 copied above. But thls 
statute does not expressiy, nor by Implication, enlarge a wife's capacity to 
«ontraet genorally. She can buy and sell property In her own naïue and upon 
lier own account, , and enter into valid contracts wlth référence to her 
separate estate the same as if she were a feme sole, or as a married man 
may in relation to his property. The statute does not undertake to confer 
upon a married woman an unrestricted power to make contracts, but such 
right is iiniited to contracts ]nade wlth référence to, and upon the faith and 
crédit of, her séparai e property or estate. Upon such eontract she is liable, 
but ail her other engagements and obligations are vold as at common law. To 
hold unqualifiedly that a married woman bas the same right to enter into 
<;outraets, and to the same estent, as a man would be to disregard the quali- 
fylng clause of said section 2, which confers upon her the authority to 'enter 
into any eontract with référence to the same [her property] in the same 
manner, to the same extent, and with llke elïect as a married man may in 
relation to his real and personal property.' If the Législature had intended to 
wholly remove the common-law disabillties of a married woman, and give her 
gênerai power to malîe contracts of al) klnds, this intention, doubtless, would 
hâve been expressed in apt and appropriate language. It would hâve express- 
iy enacted that she could blnd herself and her property by her gênerai en- 
gagements whether made or entered into for the benefit, or on account of, her 
separate property or not, instead of empowerujg her to eontract alone with 
référence to her own property, trade, and business. In construing this statute 
it Is important to bear In mind that the Législature was not attempting to 
impose disabilitîes upon married women, but was engaged in removing some 
of those already existing. She can eontract only so far as her disabillties 
hâve been so removed by the Législature. The statute requires that con- 
tracts, to be valid, must be entered into with référence to her separate prop- 
erty, and it is for the courts to so construe this enactment as to earry out 
the législative' will. It Is true section 3 permits a married woman to sue 
and be sued, but this does not authorize the recovery of a judgment agalnst 
her when no cause of action exists, nor does it attempt to déclare what con- 
tracts of hers will support an action ; what are valid or what are nugatory. 
The construction we bave given the statute is in accord with numerous dé- 
cisions of this court. Davis v. First Nat. Bank of Cheyenne, 5 Neb. 242, 
25 Am. Rep. 484 ; Haie v. Chrlsty, 8 Neb. 2e54 ; Spaun v. Mercer, 8 Neb. 357, 
7 N. W. 245 ; State Savings Bank v. Scott, 10 Neb. 83, 4 N. W. 314 ; Barnum 
V. Young, 10 Neb. 309, 4 N. W. 1054 ; Glllesple v. Smith, 20 Neb. 455, 30 N. W. 
526 ; Eickman v. Scott, 34 Neb. 817, 52 N. W. 822 ; Godfrey v. Megahan, 38 Neb. 
748, 57 N. W. 284 ; Buffalo Oounty Nat. Bank v. Sharpe, 40 Neb. 123, 58 N. W. 
734 ; McKinney v. Hopwood, 46 Neb. 871, 65 N. W. 1055." 

Thus the power of a married woman to bind herself or her prop- 
erty by her contracts in Nebraska may now be said to be clearly settled 
by the Suprême Court of that state, and the question at issue, the 
power of a married woman to bind her after-acquired real estate by 
covenants in a joint mortgage with her husband, made on his prop- 
erty for his benefit, is denied. Had thèse décisions been promulgated 
prior to the date of the mortgage in suit, and thus entered into and 
become a part of the great mass of the law of that state, they would, 
at least in principle, be controlHng hère. However, as they were an- 
nounced subsequently to the date of the mortgage, they are entitled 
only to that persuasive weight accorded by this court to the décisions 
of the highest judicial tribunal of a state when construing the 
statutory law of such state. It becomes necessary, therefore, to ex- 
amine the prior décisions of the state, cited and relied upon in sup- 
port of thèse décisions, to détermine what the law was on the question 
under investigation at the time the mortgage in suit was made. Davis 
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V. First Nat. Bank of Cheyenne, supra, was the first case arising after 
the passage of the act of 1871, and was an action on a promissory note 
made by Mrs. Davis to the bank in settlement of an overdraft made 
by her on her account. She was held Hable on this note because it 
was a transaction in relation to her separate property. The court ob- 
serving, however, in the course of the opinion: 

"But the rule must be observed, that ail such contracts of a feme covert 
must be with tlie référence to, and upon tbe faith and crédit of, her separate 
estate." 

This ruling was adverted to in Haie v. Christy, supra, as follows: 

"It is urged by counsel for Mrs. Christy that ovving to her coverture she 
incurred no personal liabllity by signing sald note. This, no doubt, Is true, 
aud the flnding of tlie court below that she was liable cannot be upheld. 
Even under the very libéral provisions of our more récent législation respect- 
ing the rights of married women, this court bas already held that to bind her 
the eontract must be made with référence to and upon the faith and crédit of 
her separate estate." 

This is also the effect of the décision in Stover v. Tompkins, 34 

Neb. 465, 51 N. W. 1040. 
In State Savings Bank v. Scott, supra, it was held: 
"A wlfe is bound by her contracts, wheu made with référence to or upon 

the faith and crédit of her separate estate, but she is not bound as surety 

upon a promissory note, unless it appears that she intended thereby to bind 

her separate estate." 

A like ruling was made in Barnum v. Young. 

Godfrey v. Megahan, supra, was an action against ahusband and 
wife upon a promissory note executed by them for a pre-existing 
debt of the husband ; the wife signing the same as surety. The syllabus 
in that case reads : 

"(1) The disability of à married woman to malve a valid eontract remains 
the same as at commori law, escept in so far as such disability bas been 
removed by our statutes. 

"(2) The statute bas removed the common-law disability of a married 
woman to make contracts only iu case where the eontract made has référence 
to her separate property, trade, or business, or was made upon the faith and 
crédit thereof, and with intent on her part to thereby bind her separate 
property. 

"(3) Whether a eontract of a married woman was made with référence to 
her separate property, trade, or business, or upon the faith and crédit thereof, 
and with intent on her part to thereby bind her separate property, is ahvays 
a question of fact." 

In Buffalo County Nat. Bank v. Sharpe, supra, it was held where a 
married woman exécutes a mortgage on her real estate to secure the 
debt of her husband, her separate estate to the extent of the property 
mortgaged is bound for the payment of such debt. In Briggs v. First 
National Bank of Béatrice, 41 Neb. 17, 59 N. W. 351, a married 
wornan executed a note as surety. The note contained a clause pledging 
her separate estate for its payment. She was held liable because by the 
express terms of the note she bound her separate estate. From an 
examination of the décisions of the Suprême Court of Nebraska, we 
hâve failed to fînd any case in which it has been held the common-law 
disability of a married woman to bind herself by her eontract has been 
abrogated by statute. On the contrary, the rule that her contracts, to 
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be valid, must be made with référence to and upon the faîth and crédit 
of her separate property, and that her intention to bind her separate 
estate must be disclosed, bas always obtained. 

We are of the opinion the décisions of that court in the late cases 
of Grand Island Banlcing Company v. Wright, supra, and Kocher v. 
Cornell, supra, are the logical and necessary resuit of the prior dé- 
cisions of that State. The case of Real v. HoUister, 17 Neb. 661, 24 
N. W. 333, cited to the contrary, is not thought to be out of harmony 
with the prevailing doctrine. In that case, while the wife, Hlen Real, 
claimed to own and was in possession of the real estate, she jointly 
with her husband conveyed it by warranty deed with full covenants. 
HoUister, as a subséquent grantee holding under this deed, was evicted 
because Ellen Real did not hâve title to the property when she con- 
veyed. The action was brought to recover against her and her hus- 
band for breach of covenant. She defended on the ground her 
covenants were contained in a joint deed with her husband. There- 
fore, she was not liable under section 48 of chapter 73, Comp. St. 
1885, being section 53 of the law of 1866. The court held : 

"Under the provisions of the act of the Législature of 1871, commonly known 
as 'the Married Woman's Act,' a married woman is liable iipon her covenants 
of warranty in the sale of real estate which is her separate property, whether 
she be joined by her husband in such conveyance or not ; section 48 of chapter 
73, Comp. St. 1885, havlng been passed in 1866, being by said act abrogated 
to that extent" 

In that case the liability of Mrs. Real for the breach of her cove- 
nants was expressly placed on the ground that the conveyance con- 
taining the covenants was made in relation to her separate property. 
Such ruling was not a departure from the former décisions of the 
court. 

From the facts stated above, it is seen the légal title to the prop- 
erty described in the mortgage was in the husband, Martin Burns, 
at the date of the exécution of the mortgage. A life estate alone was 
in his wife, Mary Burns. The mortgage was made for the use and 
benefit of the husband. At this time the bénéficiai interest of the 
remainder was in the minor children because of the fraudulent char- 
acter of their guardian's deed. The mother, Mary Burns, at the time, 
had no interest in this remainder. She did not contract with référ- 
ence to it, for she owned no interest in it. She was given no crédit 
on the strength of it being her separate property, for the public rec- 
ords showed she did not own it and had no interest in it. By the 
exécution of the note and mortgage she evidenced no intention of 
binding any separate property then belonging to her, or of which she 
might thereafter become possessed, save her life estate alone. By the 
terms of the mortgage she did bind her then interest in the property, 
her life estate, to the payment of the debt of her husband. This she 
might do. Further than this, the common-law rule, as modified by 
statute in that state,' as such statutes were construed by the Suprême 
Court at the date of the transaction, did not permit her to go, This 
construction finds support in the language employed in the acts. As 
has been seen, by the common law, Mary Burns was without power 
to bind herself or her life estate by the covenants contained in the 
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mortgage in suit. By section 43, c. 73, Comp. St. 1885, being section 
47 of the act of 1866, she was empowered to convey this real estate 
by her deed, which, under the terms of the act, included the power to 
mortgage. But by section 48 of the same act she was absolutely for- 
bidden to bind herself by any covenant she might hâve made m at- 
tempting to mortgage her Hfe estate by joint mortgage with her 
husband, as was done in this case. In this state of the law the act of 
1871 was passed. By section 2 of that act she was empowered to 
mortgage her real estate, which consisted of her Hfe estate in the 
property, and in mortgaging it to make any contract in relation there- 
to a married man might make. This included the power to covenant, 
either jointly with her husband, or severally, binding her to_ the per- 
formance of the conditions of such contract or covenant, in so far 
only, and no farther, than such contract or covenants related to her 
life estate in the property. This, clearly, was the judicial construction 
placed upon the acts in question by the Suprême Court of the state at 
the time the mortgage in question was made. By that construction 
this court is bound. It follows, theref ore, appellant, Mary Burns, was 
without power to bind the interest in the property which she acquired 
by reason of the death of her son, Jeremiah Foley, or by purcîiase from 
her daughter, Mary E. Dill, after the making of the mortgage in 
question. 

Nor is she estopped from now claiming the property free from the 
lien of the mortgage. The law is well settled that a covenant in a deed 
or mortgage made without power, and therefore not binding as a con- 
tract, does not work an estoppel to daim an after-acquired interest 
in the property. In Bank of America v. Banks, 101 U. S. 240, 25 L. 
Ed. 850, Mr. Justice Clifford, delivering the opinion of the court, said : 

"Much discussion of the question of estoppel is unnecessary, as It Is clear 
that a married vvoman cannot, by her own act, enlarge her capacity to convey 
or bind her separate estate. • * * In order to work an estoppel, the par- 
ties to a deed must be sul juris compétent to make It effectuai as a contract. 
Hence, a married woman Is not estopped by her covenants." 

See, also, Wight & Others v. Shaw, 5 Cush. (Mass.) 66 ; Comstock 
V. Smith, 13 Pick. (Mass.) 117, 23 Am. Dec. 670. 

The conclusion reached may indirectly work a benefit to the party 
originally guilty of the fraud that made possible this controversy, a 
consummation not desired, but unavoidable in view of the rights of 
innocent parties directly interested. 

It follows, from what has been said, in so far as the decree entered 
confined the lien of the taxes to less than the entire estate in the prop- 
erty involved, it is erroneous, and must be reversed on the cross-appeal 
of complainant below. It is so ordered. It is further found, in so 
far as the decree fixed the lien of the mortgage in suit upon a greater 
interest in the property described therein than the life estate of ap- 
pellant, Mary Burns, as held by her at the date of the mortgage, it is 
erroneous, and must be reversed on the appeal of Mary Burns, and it 
is so ordered. It is further ordered that a decree enter in conformity 
with this opinion. 
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REEOB FOIiDING MACH. CO. T. FENWICK et al. 

(Circuit Court of Appeals, First Circuit, July 7, 1905. On Eehearing, October 

\7, 1905.) 

No. 530. 

1. CONTRACTS— SAI.œ OF FXJTUKE INVENTIONS— VALTDTTT. 

A contract by an inventor, who bas sold inventions, to dlsclose and as- 
Blgn to tbe purchaser any future inventions made by him for improve- 
ments thereou, Is not contrary to publie policy, but is valid and enforce- 
able, if based on a valuable considération. 

2. Same — Enfobcement — Estoppel. 

Défendant contracted to assign to complainant any future Inventions be 
mlght make in a certain art, but, on being dlscbarged from complainant's 
service, regarded tbe contract as ternilnated, in whlch view complainant 
apparently acquiesced, permltting défendant to expend bis time, efforts, 
and money In developing and exploltlng new Inventions in tbe bellef tbat 
tbey were bis own. Held, tbat complainant was estopped to claim tbat 
tbe new inventions so made or developed were wlthin tbe contract, but 
tbat it mlght be entitled to a spécifie enforcement In relation to an in- 
vention made previously and for wblch an application for a patent was 
pendlng, and tbat it was entitled to a disclosure wltb respect tbereto. 
S. Appeal — Reheabinq. 

Wbere a decree was reversed on appeal, and tbe cause remanded, wltb 
directions for a spécifie dlscovery witb respect to a certain invention 
made by défendant and tbe grantlng of sucb relief as mlght be war- 
ranted tbereby, a rebearing was denied on an averment by appellee tbat 
tbe facts aufficlently appear from tbe record to enable tbe court to make 
a final adjudication, wbere no sucb clalm was made on tbe bearing. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Robert F. Herrick and Alfred D. White, for appellant. 

Edwin N. Hill, for appellee Albert D. Fenwick. 

W. Orrison Underwood (Johnson, Clapp & Underwood, on the 
brief), for appellees A. D. Fenwick Machiné Company and George C. 
Vaughn. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is an appeal by the complainant 
from a decree dismissing its bill. The case relates to three contracts 
executed by one of the défendants, Fenwick, agreeing to assign to the 
parties named in them improvements in inventions afterwards made 
by him in a certain narrow art. The jurisdiction of the Circuit Court 
dépends on diversity of citizenship. The two earlier contracts were 
inartificially drawn. The complainant became vested with the équi- 
table right to them as against Fenwick. Fenwick had received a 
valuable considération for them from the parties whom the complain- 
ant succeeded, and was therefore holden to carry them out. How- 
ever, as we hâve said, they were irregular. To cure this, the last con- 
tract, dated October 30, 1897, was executed. It neither had nor named 
any new considération, but it was supported by the fact that it merely 
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put in form the légal and équitable obligations exîsting between the 
parties. 

By the last contract Fenwick agreed to assign ail the inventions 
which he had already made, together with any which he might there- 
after make, appertaining to the particular subject-matter to which the 
prior contracts related; that is, certain détails in the manufacture of 
collars and cuffs. He also agreed that on demand he would sign any 
and ail applications which should be made by the complainant for 
patents covering any said inventions and transfer the same to the com- 
plainant. The complainant, or its predecessors in title, agreed to bear 
the expense attendant upon the préparation of the applications, filing 
the same in the Patent Office, and making models, etc. The contract 
further provided that Fenwick would, on making inventions, promptly 
disclose them to the complainant. This bill was brought, not only to 
compel transfers, but also the disclosure of inventions, of which the 
complainant allèges it has not been informed by Fenwick. The bill 
does not specifically allège or suggest any invention of which it has not 
been informed, and Fenwick dénies that there are any, and there are no 
proofs that there are any except as we will hereafter state. 

There was no provision in the contracts for the employment of Fen- 
wick by the other party to them. He claims, however, that there was 
a conversation, at the time he signed the last one, which promised him 
employment ; that, without reason, he was discharged in the spring of 
1899 ; and that therefore the contract was then terminated. Of course, 
the paroi évidence of an agreement to employ him would not avail him 
în a suit at common law ; but it might in equity, if it was clearly estab- 
lished, and if it appeared that his discharge involved a hardship, so 
that the contracts ought not to be thereafter enforced. The conversa- 
tion was not, however, so definitely proved as to lay the basis for any 
such équitable considération. 

The défense is set up that such contracts for an indefînite period, 
covering inventions to be afterwards made, are against public policy. 
On the other hand, whether based on agreements for employment or 
on other valuable considérations, such contracts hâve been extensively 
made, and hâve never been doubted nntil of late. They are essential 
to the business of the contracting parties, and are not unjust. A person 
may purchase an invention, and pay therefor a very large sum, and 
proceed to make use of it. The inventor, according to a practice not 
uncommon, may subsequently overlap that invention by improvements 
which, though small, may be enough, in thèse days of sharp compéti- 
tion, to build up a successful hostile business. This court recognized 
lhese principles to a certain extent in Thibodeau v. Hildreth, 124 Fed. 
892, 893, 60 C. C. A. 78, 63 L. R. A. 480. Therefore it is right and 
reasonable, and légal, that contracts of the kind in suit should be made 
and sustained where they relate to improvements upon inventions 
already purchased, as in the case at bar. 

It is évident that Fenwick, on being discharged by the complainant 
corporation, considered that ail his relations to it were ended. There- 
upon he opened a place of business, or factory, of his own, and com- 
menced inventing and building on his own interest and behalf. We 
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are satisfied that the respondent seasonably understood the daim and 
position of Fenwick in thèse particulars. It appears that in the autumn 
of 1899, six months after he had been discharged, Fenwick came to 
the principal office of the complainant corporation, and told its officers 
that he was building pasting machines, with which this case has no con- 
cern, and that he had begun préparations to build a new folding machine, 
to which class of machines the contracts in the record specifically related, 
and that he had not sufficient capital for developing and exploiting it. 
Heaskedthe représentatives of the complainant to enter into an arrange- 
ment with him for exploiting the pasting machine and the new folding 
machine. The conversation shows that they simply turned their backs 
on Fenwick. The fact is that we are compelled to conclude that the 
complainant acquiesced in Fenwick's belief that his relations to it had 
entirely ceased, and that whatever he was doing in the way of making 
inventions was on his own account and behalf. In other words, the 
conversation shows that they acquiesced in his understanding that what 
he was then doing was in his own right, and that the complainant had 
no daim in référence thereto, uniess a new arrangement was made, 
which new arrangement they refused to enter into. This conversation 
is fully testified to by Fenwick. Cady, the treasurer of the corpora- 
tion, adversely interested, was called as a witness, and in no manner 
contradicted or limited the effect of Fenwick's testimony. 

Inasmuch as Fenwick thereafterwards expended his time, efforts, 
and money on the faith of the mutual understanding thus expressed 
by each party, equity cannot give the complainant reHef with regard 
to any inventions on which Fenwick thus expended his time, efforts, 
and money, with référence to developing and exploiting them, sub- 
sequently to the conversation referred to. 

It is true that by the contract with Fenwick the respondents were 
not required to exploit ail his inventions, and that they had an option 
with référence thereto, so that the mère refusai to exploit any particular 
invention would not hâve aflfected the gênerai condition. But the 
proofs establish sufficiently that, as we hâve said, Fenwick understood 
that his relations under the contract had terminated, and that the com- 
plainant acquiesced in that understanding to at least the extent we hâve 
stated. Of course, it is not contended that this afïected the complain- 
ant's right to inventions made by Fenwick before the conversation of 
3899, and which he had not exploited. The précise line of démarca- 
tion will be practically illustrated as we proceed. In other words, the 
terms of the contract between the parties remained in force in law and 
equity, so far at least as concerns any invention within its purview 
prior to the conversation in the autumn of 1899, on which Fenwick 
had not expended his time, efforts, or money in developing and exploit- 
ing the same to any substantial extent after that conversation. 

So far the case involves mère questions of fact of such a peculiar 
nature that it is improbable that like questions will ever be developed 
in any subséquent litigation. Therefore nothing would be gained by 
our stating détails in référence thereto, or giving the impressions 
which, except as looked at as a whole, the numerous facts hâve made 
on our minds. We, however, are now brought to certain légal proposi- 
140 F.— 19 
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tîons underlying the application o£the facts we hâve stated. Neither 
the billnor the proofs suggest any invention, except one :which was; 
covered originally by a certain application for a patent, which applica- 
tion was afterwards divided. One branch of it resulted in a patent 
issued to Fenwick on December 10, 1901, No. 688,460, for improve- 
ments in machines for folding collars and cufïs. It is not denied, and it 
is sufficiently established by Fenwick, that the invention or inventions 
represented by the original application before it was divided, and, of 
course, the invention as represented by the subséquent divisional ap- 
plications were conceived and made by him while in the employment of 
the complainant, or of its predecessors in title ; so that, except for the 
fact that the exploiting and development of this invention, so far as it 
is represented by patent No. 688,460, occurred after the conversation 
in the autumn of 1899, we might be required to compel the respondents 
to transfer that patent to it. While, for reasons aiready stated, we 
are of the opinion that, inasmuch as the cost of developing and ex- 
ploiting that patent was borne by Fenwick after the conversation of the 
autumn of 1899, the complainant is not entitled to relief in référence 
thereto, yet we bave not the burden of ultimately determining that 
question, because the complainant says that the patent is of no value to 
it and waives ail claim to it. There remains, however, the other branch 
of the invention, to which we hâve referred, represented by the divi- 
sional application No. 47,440j4. Whatever this application represents, 
apparently it belongs in equity to the complainant, although, on ac- 
count of the substance of the application not being disclosed by the rec- 
ord, it is impossible for us to adjudicate defînitely with regard to it. 
It is enough for us to say that the record exhibits in behalf of the com- 
plainant a prima facie case, which entitles it to a full disclosure in 
référence thereto. Equity should direct spécifie performance to that 
extent, leaving, however, the full considération of the merits to be 
determined thereafterwards. This divisional application was put in 
interférence ; and the complainant maintains that, being in interférence, 
it is impossible for it under the rules of the Patent OiBce to ascertain 
its essential features, and that, by reason of the slow progress given 
the interférence by the parties thereto, the possibility of such ascer- 
tainment is indefinitely postponed. In view of those rules there may 
be some difficutly in the path of obtaining a full disclosure even by suit, 
which must be met by the Circuit Court as the case further develops. 
As we bave aiready said, the bill allèges in gênerai terms several 
supposed inventions, without any spécification with référence thereto. 
The record contains no proofs nor suggestions of any inventions to 
which the contract can relate, except Avhat we bave aiready partic- 
ularized. The complainant is not entitled to relief beyond what its case 
exhibits or suggests according to its allégations and its proofs ; and, 
so far as it fails to prove anything, it cannot claim relief. We are not 
justified in granting an order in the air for a discovery, involving 
parties in the Hazards of ascertaining whether their proceedings may be 
in contempt or not. Swift & Co. v. United States, 196 U. S. 375, 402, 
25 Sup. Ct. 276, 49 L. Ed. 518. Therefore relief, so far as the com- 
plainant is entitled to any, is necessarily limited to a disclosure of the 
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invention to which the application No. 47,4401^ relates, and any 
further relief in référence to that invention to which he may be en- 
titled after that disclosure is made. 

Both parties urge lâches, but there is nothing on which to base such 
a proposition with référence to the pending divisional application, and 
the disposition which we hâve directed with référence to patent No. 
668,460, obviâtes that topic, so far as that patent is concerned. Vari- 
ons other minor propositions are made by the parties, but they are so 
clearly unsustainable that they do not require any attention from us. 

The resuit which we hâve reached nécessitâtes, of course, inquiries 
which must be made by the Circuit Court. In shaping the inquiries, 
it should be remembered that, independently of any stipulation in the 
contract providing for discovery, the complainant would be entitled to 
it on the gênerai principles of equity. Therefore the Circuit Court is 
at liberty to proceed in either aspect, remembering, however, that to a 
certain extent whatever interlocutory decrees, or décrétai orders, may 
be made, will be without préjudice to the merits, as we hâve already 
stated. The Circuit Court, on an investigation, may conclude that the 
inquiries could be made by permitting further interrogatories on the 
part of the complainant, following to a certain extent the analogy of 
equity rule 18, or, perhaps, proceeding without référence to that anal- 
ogy; or it may find it prudent to direct formai inquiries, with a référ- 
ence for that purpose to a master. The décrétai order may, perhaps, 
hâve regard to Sharp v. Taylor, 3 Phil. Ch. 801, 809, where the direc- 
tions were specifically "without préjudice to any question in the cause." 
This précèdent must be regarded as sufficiently authoritative, because 
it came from the hand of Vice Chancelier Wigram, and because it has 
been acquiesced in, and never been questioned, as evidenced by the note 
of Mr. Perkins and Mr. Cooper to Daniell's Chancery Practice (6th 
Am. Ed.) *3185. Ail such détails, and ail other détails as to the fur- 
ther development of the cause, we, for the reasons stated, necessarily 
leave to the Circuit Court. 

The decree of the Circuit Court, is reversed, the case is remanded 
to that court for further proceedings not inconsistent with our opinion 
passed down this day, and the appellant recovers its costs of appeal. 

On Pétition For Rehearing. 

PUTN AM, Circuit Judge. This is a pétition for a rehearing, brought 
by the appell'ees, who were the respondents below. Our opinion to 
which this pétition relates was passed down on July 7, 1905, and was 
accompanied by a judgment which remanded the case for further pro- 
ceedings not inconsistent with it. The proceedings directed. by the 
opinion were in substance in the first place for discovery, and in the 
second place for relief if the discovery justified it; the order for dis- 
covery to be without préjudice to any question in the cause. We stated 
in the opinion that, on the existing record, it was impossible for us to 
adjudicate definitely with référence to the matter as to which we 
directed discovery, and we also entered judgment for costs of appeal in 
favor of the appellant. It is plain that the discovery which we regarded 
necessary could be obtained only by remanding the case to the Circuit 
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Court, and that, under the law organizing this court, it was impracti- 
cable for us tû take ourselves proceedings in the required direction. 

The pétition for a rehearing now maintains that everything which 
could be secured by discovery is apparent on the face of the record. 
No proposition of this character, however, was brought to the atten- 
tion of the court when the case was tried before us. The respond- 
ents rested entirely on propositions as to the gênerai vaUdity or invahdity 
of the cOntracts involved in the case, with further propositions that the 
contracts had been abandonçd and that the complainant was guilty 
of lâches ; and this pétition admits that it is based on grounds to which 
the attention of this court had not previously been directed. It is 
probable, from the nature of the matter as to which we ordered dis- 
covery, which was the description of an alleged invention, that, even 
though a description might hâve been collected from varions portions 
of the record, it could not hâve been so collected as to leave it in the 
précise and clear form required for the purpose of correct adjudica- 
tion. Certainly we were not called on to do this of our own motion. 
However thèse things may be, inasmuch as the appellees cannot be 
prejudiced on the merits by the judgment which we entered, and as 
nothing is involved except the costs of appeals, and as the pétition ad- 
mittedly relates to matters to which the petitioners did not call our at- 
tention at the trial, though they then had an opportunity to do so, we 
ought not to bè troubled with a proposition to go again over this rec- 
ord in the présent condition of the case. 

The pétition for a rehearing fîled by the appellees on October 3, 
1905, is denied, and the mandate will issue forthwith. 



FITCH et al. V. SPANG, CHALFANT & CO. 

(Circuit Court, W. D. Pennsylvania. August 29, 1905.) 

No. 188. 

Patents— Infeingement— Machine foe Fohqiisg Sookets. 

The Fitch & Shafer reissued patent, No. 6,404 (Original No. 134,045), 
for a machine for forglng metalllc sockets, usually employed for joining 
the ends of water or gas pipes by welding and finlshlng the same on a 
mandrel by means of dies, construed, and held not Infringed. 

In Equity. Suit for infringement of reissued letters patent No. 6,- 
404 (original No. 134,045), for a machine for forging sockets, is- 
sued to (Seorge Fitch and Peter Shafer April 27, 1875. On final hear- 
ing. 

H. I. Riley, for complainants. 
Bakewell & Byrnes, for respondent. 

ACHESON, Circuit Judge. The invention by Fitch & Shafer, 
which is the subject of the reissued patent sued on, consists in an im- 
proved machine for the manufacture of metallic sockets (usually em- 
ployed for joining together the adjacent ends of gas, water, and other 
pipes and tubes) by welding and finishing the same upon a rotating 
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mandrel by means of a pair of properly shaped dies operating in con- 
nection therewith. In the previous manufacture of metallic sockets a 
mandrel and dies had been employed, but they were manipulated by the 
smith, who turned the mandrel between the blows of the hammer upon 
the upper die. In the complainants' machine, motion is imparted to 
the mandrel and to the dies by suitable mechanism, and thereby the 
mandrel is caused to revolve or rotate intermittently, and the dies are 
caused to move toward and from the mandrel. The opération is this : 
The socket blank, previously bent to a circular shape on a separate ma- 
chine and heated to a welding beat, is slipped on the mandrel, and the 
dies are then caused to give a rapid succession of blows to the heated 
blank. The mandrel is stationary at each stroke of the dies on the 
heated blank, but is rotated after each stroke, vvhen the dies are re- 
tract éd. 

Ail the claims of the original patent were for spécifie mechanical 
combinations. More than two years after the issue of the original patent 
an application for a reissue was made, and subsequently the reissue in 
suit was granted. The claims of the reissue alleged by the complain- 
ants to hâve been infringed by the défendant are as f ollows : 

"(1) Tbe method of welding metallic socket Wanks and converting gald 
blanks Into sockets, flnished internally and externally, on a rotating mandrel 
and by suitable dies, at oue opération and one beat, substantially as set forth. 

"(2) The couiblnatlon of an Intermittently rotating mandrel for supportlng 
Internally the walls of the socket, and reciprocating dies, bounded above and 
below by transverse walls. to prevent longitudinal extension of the socket, 
substantially as set forth." 

The alleged infringement by the défendants is in the manufacture of 
metallic sockets under and in accordance with a United States patent 
granted to Mildred Blakey upon an application therefor, made between 
the date of the grant of the original patent to Fitch & Shafer and their 
application for the reissue. The défendants began the use of the 
Blakey improvement at least one year before Fitch & Shafer applied for 
the reissue of their patent. 

The Blakey invention consists of an improved machine for manu 
facturing tubular metallic articles, such as sockets, by means of a rot? 
ting mandrel acting in commbination with a séries of surroundin;^ 
rolls. The opération of this machine in the manufacture of sockets 
is this : A bar of métal is eut into suitable lengths for forming the 
socket of the desired size, and thèse blanks, after being heated to a 
welding beat, are passed, one by one, into an opening between the 
front pair of rolls. The blank thus fed is seized l3y the first roll and 
the rotating mandrel, and, by the conjoint action of the mandrel and 
surrounding rolls is coiled around the mandrel, and by the continued 
rotation of the mandrel and the revolving of the surrounding rolls 
the ends of the blank are welded together and the socket is finished. 

The primary question hère is that of infringement. Conceding 
that thèse two machines accomplish the same purpose. did Blakey in- 
vade the monopoly secured to Fitch & Shafer by the grant of their 
patent? That mère identity in results is not the test of infringement is 
a proposition too plain for argument. Upon this point the rule of law 
was never better stated than in the case of O'Reilly v. Morse, 15 How. 
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62, 119, 14 L. Ed. 601, where Chief Justice Taney, speaking for the 
Suprême Court, said :.,.'' 

"Whoever discovers that a certain useful resuit wlll be produœd lu any art, 
œacblne, manufactufe, or, composition of matter by the use of certain means 
lis entitled to a patent for It, provlded he spécifies the means he tlses in a man- 
ner 80 full and exact that any one skilled in the science to which It appertains 
can, by nsing the means he spécifies, without any addition to or aubteaction 
from them, produce preclsely the resuit he describes. And, if this cannot be 
done by the means he describes, the patent is void; and, if it can be donp, then 
the patent confers on him the exclusive rlght to use the means he spécifies to 
produee the resuit or effieet he describes, and nothing more. And it makes no 
différence, in this respect, whether the effect is produced by chemical agency or 
combina tion, or by the application of discoveries or principles in natural 
philosophy, known or unknown before bis invention, or by machlnery acting al- 
together upon meehanical principles. In elther case he must describe the man- 
ner and process as above mentioned, and the end it accomplishes ; and any one 
may lawfully accompli sh the same end without Infringing the patent, if he 
uses means substantially difCerent from those described. 

In the présent case the instrumentalities employed by the inventors 
on the one side and the other are distinct, not only in form, but in func- 
tion also. Obviously the complainants' machine and the défendants' 
machine are essentially différent, both in construction and mode of 
opération^ The former machine opérâtes upon previously shaped tubu- 
lar blanks, and welds them by the impact of reciprocating dies. The 
latter machine has no dies, and does not operate by welding impact, 
nor upon previously shaped tubular blanks. By means of a séries 
of revolving rolls disposed around a continuously rotating mandrel, 
and acting in connection therewith, the Blakey machine couverts a flat 
strip of métal into a welded and finished socket. The reciprocating 
dies and the revolving rolls are not équivalents in a patentable sensé. 
The proofs are convincing that the two machines are not only substan- 
tially unlike in structure, but, also, differ in principle. Clearly the 
défense of noninfringement must be sustained. 

The above-stated conclusion makes it unnecessary to consider the 
other défense, based upon Miller v. Brass Company, 104 U. S. 350. 
26 L. Ed. 783, Eachus v. Broomall, 115 U. S. 429, 6 Sup. Ct. 229, 29 
L. Ed. 419, and other like cases, that the reissue is invalid because it 
is of broader scope than the original, and was not seasonably applied 
for. 

Let a decree be drawn dismissing the bill, with costs. 



OSTROM V. WOOD, 

RUNGER V. SAME. 

(Circuit Court, N. D. lowa, W. D. August 18, 1605.) 
Nos. 197, 198. 

1. Public Lands— Railboad Gbant— Bona Fide Puechasebs. 

The Législature of lowa, having by act March 16, 1882 (I,aws 1882, 
p. 102, e. 107), resumed title to ail unearned lands of the grant to the 
SIoux City & St. Paul Railroad Company, made by Act Gong. May 12, 
1864, c. 84, 13 Stat 72, to the state, and by the state to the company 
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by Act Aprll 3, 1866 (Laws lowa 1866, p. 143, c. 134), on account of the 
default of the company, a purchaser of such lands from the company 
thereafter could acquire no rights, and Is not protected as a bona fide 
purchaser by section 4 of the adjustment act of March 3, 1887 (24 
Stat 557, e. 376 [U. S. Comp. St. 1901, p. 1596]), as agalnst one who 
entered the lands under the land laws of the United States, to which 
the lands were subsequently relinqulshed by the state, nor Is he entitled 
to pnrchase such lands from the United States under section 5; the 
bona fide character of his purchase from the railroad company being as 
essentlal under one section as the other. 

[Ed. Note. — Bona fide purchasers of public lands, see note to United 
States V. Détroit Timber & Lumber Co., 67 C. O. A. 13.] 
2. Same— Rights under Adjustment Act. 

Lands granted by Oongress to a state and by the state to a railroad 
company on condition, and which were afterwards resumed by the state 
for the failure of the company to comply with such condition and re- 
Terted to the United States, are not lands "excepted from the opération 
of the grant," within the meaning of section 5 of the adjustment act 
of March 3, 1887 (24 Stat. 557, c. 376 [U. S. Comp. St. 1901, p. 1597]); 
and a purchaser from the company acquires no right under said section 
to pmrchase the lands from the United States. 

In Equity. On final hearing. 

Thèse suits are two of a number of like klnd pending In thls court be- 
tween homestead settlers upon certain of the lands within the limita of the 
grant by the act of Congress approved May 12, 1864 (13 Stat. 72, c. 84) 
to the state of lowa, to aid in the construction of certain railroads in said 
state, and purchasers from the Sioux City & St. Paul Railroad Company, 
a company organized to construct one of said railroads, which company 
claims the land under grant from the state of lowa for the purpose specified 
in said act of Congress. The législation of Congress and of the state of 
lowa under which the railroad company claims said lands, and the acts 
done by It whereby said company and purchasers from it daim the prior 
right to the land, are stated in Knepper v. Sands, 194 U. S. 476, 24 Sup. Ct. 
744, 48 L. Ed. 1083, and Sioux City & St. Paul Railroad Company v. United 
States, 159 U. S. 349. 16 Sup. Ct. 17, 40 L. Ed. 177, and référence may be 
made thereto for such législation and facts. The lands in controversy herein 
are two 80-acre tracts in section 19, township 95, range 42, in O'Brien county, 
this state, and, lilve that involved in Knepper v. Sands, are a part of the 
85,457.40 acres of land there referred to as not having been earned by the 
railroad company, but to bave reverted to the United States, as held In the 
case of Sioux City & St. Paul Railroad Company v. United States above, 
which suit Involved the question of the right of the railroad company to 
said lands under said act of Congress and the législation of lowa. Aftei' 
that décision the Secretary of tiie Interior, under date of Novcmber 18, 1895, 
declared the land subject to disposai by the United States, and due notice 
to that effect was given to the local land office, and by It as directed by the 
Secretary of the Intei'ior. 

Tlie rights of the respective claimants to the lands In controversy are as 
follows: In the spring of 1888 the compl.alnant Runger enleretl imon the 
land clalmed by him, being one of the 80-aere tracts above iiientioned and 
then unoccupied, broke abont 18 acres thereon, and cuUivated tlie same that 
year and the next, intending to enter the land as a homestead. In Jan- 
uary,1890, he built a house upon the land, moved into It with his famlly, 
and later made other improvements thereon, and bas since continued to 
réside upon the saine chuming it as a part of his homestead. March 10, 
1896, afler the notice that the land was subject to disposai by the United 
States as above stated. he made application to the local land office to enter 
the same as a homestead, paid the requisite fee therefor, and submitted 
his proofs. Tlie fee was accepted by the land office, to be retained pending 
the final détermination of the contesta hereinafter mentioned. Deeember 
6, 1895, complainant Ostrom made application to the local land ofBce to 
enter the land claimed by him as a homestead, which was rejected by that 
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office. In JaEuary, 1896, he bullt a house upon the land, moved into It 
with his famlly, and later made f urther improvements thereon, and bas con- 
tinued to réside upon the land ever since. February 27, 1896, be again 
made application to enter tbe tract as a homestead, tendered tbe requisite 
fee therefor, and submitted bis proofs; tbe fee belng aceepted and retained, 
as In the case of Runger. October 22, 1888, John Wood, ancestor of tbe 
présent défendant, made a written contract with tbe Sloux Oity & St. 
Paul Rallroad Company for tbe purcbase of tbe land claimed by each of the 
complainants, agreeing to pay the railroad Company therefor $2,160, and 
bas paid upon sucb contract about $550. Notbing has been paid by bim 
since January, 3890, except certain of the taxes upon the land, wblch be bas 
paid under an agreement with the rallroad company that, if he did not 
hold the land, ail payments made by bim tbereon would be refunded by tbe 
company. After this contract with the railroad company the rigbt of pos- 
session to tbe land between Wood and Runger came into dispute between 
themi and Wood sought to dispossess Runger by proceedlngs in tbe state 
court, but sucb pro(;eedings resulted 3n f avor of Runger. In October, 1895, 
before Ostrom moved upon tbe land claimed by bim, he made an agreement 
with Wood tbat, if be (Ostrom) secured the land as a homestead, he would 
pay Wood $2 an acre for breaklng tbereon done by Wood, and if he did not 
secure it he would move ofC the land. January 15, 1896, Wood made ap- 
plication to the local land office to purcbase tbe land under tbe adjustment 
aet of C!ongress of March 3, 1887 (24 Stat. 556, c. 376, [U. S, Cpmp. St. 1901, 
p. 1595]), and later flled contests agalnst the homestead applications of 
complainants, Ostrom and Runger, basing sucb contests upon bis contract 
of pui'chase with tbe railroad company, claimlng that he was a good-faith 
purcbaser of tbe land from the company and tbat under said act of Con- 
gress hé had the prier rlght to the land. Tbe local land office sustalned tbe 
contention of Wood, and in January, 1897, awarded the land to bim under 
section 4 of said act, and rejected the homestead applications of Ostrom 
and Rungèi", From this décision Ostrom and Runger severally appealed 
to the Comffiissloner of tbe General Land Office, who on June 30, 1899, re- 
versed the sabie, rejected the claim of Wood, and directed that the respective 
homestead applications of Ostrom and Runger be aceepted. From this dé- 
cision Wood appealed to the Secretary of tbe Interior, who on March 19, 
1900, reversed the décision of the Commissioner of the General Land Office, 
and awarded to Wood a confirmatory patent of tbe land, upon the ground that 
be was a goOd-faith purcbaser thereof from tbe railroad company, and, 
under said act of March 3, 1887, had tbe prier right thereto. A patent for 
tbe land was duly Issued to said Wood February 27, 1901. 

Ostrom and Runger are, and were at the time tbey entered upon tbe 
lands, citlzens of the United States and qualifled to enter tbe same as 
homesteads. March 18, 1901, each brought suit agalnst John Wood to es- 
tablish his rigbt under his homestead entry to the land claimed by bim, and 
for a decree setting aside the patent thereof to Wood, or tbat défendant be 
required to eonvey the same.to them respectively. Pendlng the suits John 
Wood has dled, and tbey ha've been revived agalnst the défendant, Frank 
Wood, as sole devisee of the land under tbe will of said John Wood. 

M. B. Davis and King & Stearns, for complainants. 
\¥. P. Jewett and W. P. Briggs, for défendant. 

REED, District Judge (after stating the facts). The facts in thèse 
cases are not distinguishable from those in Knepper v. Sands, 194 U. 
S. 476, 24 Sup. Ct. 744, 48 L. Ed. 1083, save only that in that case 
Sands, the homestead settler, was in possession and occupancy of the 
land at the time Knepper made his contract with the railroad company 
for the purchase of the same, while in thèse cases it appears that the 
oomplainant Runger entered and did some breaking upon the land 
claimed by him prior to the purchase of Wood, but did not actually 
move onto the land within six months thereafter, nor until after Wood's 
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purchase, and that complainant Ostrom's entry and occupancy were 
both subséquent to Wood's purchase. Does this différence in the facts 
except thèse cases from the rule held in Knepper v. Sands, and re- 
quire a différent détermination of them? 

In that case two questions were submitted to the Suprême Court, 
which in substance are: First. In view of the provisions of the act 
of Congress of May 12, 1864 (13 Stat. 73, c. 84), did the subséquent 
action of the General Assembly of lowa and of the Governor of that 
State (which were fully stated) act as a final adjustment of the grant 
so far as the Sioux City & St. Paul Tiaiiroad Company was concerned, 
and exempt or except the grant in question from the adjustment act 
of March 3, 1887 (34 Stat. 556, c. 376 [U. S. Comp. St. 1901, p. 1595])? 
Second. In view of the terms of the granting act of May 13, 1864, and 
the subséquent action of the state of lowa through its Governor and 
Législature (which were fully stated), can Elmira Knepper, the ap- 
pellant, be esteemed a purchaser in good faith of the land in contro- 
versy, within the meaningof section 4 of the adjustment act of March 3, 
1887 (24 Stat. 557, c. 376 [U. S. Comp. St. 1901, p. 1596]), as against 
John A. Sands, the appellee, who was in the open possession of the land 
and had made valuable improvements thereon when said purchase (of 
Knepper) was made? 

The court answered the second of the above questions in the négative, 
and omitted as unnecessary any answer to the first, and in doing so 
plainly declared that a purchaser of thèse unearned lands from the Sioux 
City & St. Paul Railroad Company, after the passage of the act of 
March 3, 1887, cannot be esteemed a good-faith purchaser, because the 
Company then had no interest in the lands and could not rightfully 
dispose of or convey them to any one ; that by the resumption act of 
March 16, 1883, of the General Assembly of lowa (Laws 1883, p. 102, 
c. 107), ail interest or right of the railroad company in or to thèse 
lands under the prior acts of the Législature of that state was ex- 
tinguished, and the title to the lands thereby absolutely revested in the 
state; that by the act of March 27, 1884 (Laws 1884, p. 78, c. 71), the 
state relinquished the title it thus held to the United States, and thereby 
the title of the latter again became complète, as held in Sioux City & 
St. Paul Railroad Company v. United States, 159 U. S. 349, 16 Sup. 
Ct. 17, 40 L. Ed. 177. In that case the court said: 

"The lands now In dispute are part of the 8.5.457.40 acres patented by 
the United States to lowa for the use and benefit of the Sioux City Company, 
but never conveyed by the state to that company. If the company has 
received as much of the public lands as it was entitled to hâve on account 
of constructed road, may not the lands in dispute (the time limited by Con- 
gress for the compietion of the entire road having passed) be regarded as 
'undisposed of,' within the meaning of section 4 of the act of 1864, and may 
they not, therefore, be clainied by the government as belonging to the Dniteiî 
States? According to that section, if the two roads nanied in it were not 
eompleted within 10 years from the several acceptances of the grant, tbe 
lands granted and not patented were to revert to the state 'for the purpose 
of securing the compietion of the said roads within such time, not to exceed 
5 years, and upon such terms as the state shall détermine.' And the second 
provlso was to the efCect that said lands should not in any manner be dis- 
posed of or Incumbered, except as the same were patented under the pro- 
visions of the act ; and, should the state fall to complète said roads within 
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5 years after tjie 10 years aforesald, then the sald lands undlsposed of as 
aforesaid shall rerart to the United States." 

The court then found that the railroad company had received from 
the State the full amount of lands that it was entitled to hâve on ac- 
cpunt of constructed road, and that it was not entitled to any part of 
the lands in dispute, and quieted the title thereto in the United States. 

It is çontended, however, that the state had not in fact relinquished 
to the United States the lands in Dickinson and O'Brien counties at 
the time of the passage of the act of March 3, 3887, as stated by the 
Suprême Court, nor at the time of the purchase by Wo.Çid from the 
railroad company, for that, by the second section of the act of March 
2,1, 1884, of the General Assembly of lowa, the lands in Dickinson and 
O'Brien counties (the lands in dispute being in O'Brien county) were 
expressly excepted from the lands relinquished to the United States. 
But this is not material; for, by the resumption act of 1883, it is ex- 
pressly declared: 

"That ail lands and rights to lands granted or intended to be granted to 
the Sioux City & St. Paul Eallroad Company * * * which hâve not been 
earaed by said railroad company by a compllance with the conditions of said 
grant, be and the same are hereby absolutely and entlrely resumed by the state 
of lowa, and that the same be and are absolutely vested In said state as if the 
same had never been granted to said railroad company." 

Thèse lands were thereafter held by the state in trust for the purpose 
of completing the road, or to be relinquished to the United States; 
and, if the lands were not in fact relinquished to the United States by 
the first section of the act of March 37, 1884, that would not affect the 
right of the state or of the United States to them, and a grantee of the 
railroad company, after the act of March 16, 1883, and the act of Con- 
gress of March 3, 1887, could acquire no rights thereto other than 
could be acquired by purchase of any other of the public lands from the 
railroad company. 

In the récent case of Lane v. Benner, 198 U. S. 579, 35 Sup. Ct. 801, 
49 L. Ed. 1171, the Suprême Court was asked to reconsider its ruling 
in Knepper v. Sands, upon a somewhat différent state of facts, but it 
declined to do so and reaffirmed without opinion its former ruling. 
In view of thèse décisions it seems plain that John Wood cannot be 
held to hâve been a good-faith purchaser of this land and entitled to a 
patent thereto under section 4 of the act of March 3, 1887, though the 
land at the time of his purchase was unoccupied. 

Counsel for défendant contend, however, that, if defendant's title 
cannot be sustained under section 4 of the act of March 3, 1887, it 
can and should be sustained under section 5 thereof. That section, so 
far as material to the question thus presented, is as follows: 

"Sec. 5. That where any said company ghall hâve sold to citizens of 
the United States or to persons who hâve declared thelr intention to become 
such citizens, as a part of its grant, lands not conveyed to or for the use of 
such company, sald lands belng the numbered sections préscribed in the 
grant, and being cotemiinous with the constructed parts of said road, and 
where the lands so sold are for any reason excepted from the opération of 
the grant to said company, it shall be lawful for the bona flde purchaser 
thereof frpm said company to make payment to the United States for said 
lands at the ordinary government price for like lands, and thereupon pat- 
ents shall isëue thereiCor to the said bona flde purchaser, his heirs or assigns." 
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To corne within the provisions of this section ît must, among Other 
things, be made to appear: (1) That there had been a bona fide pur- 
chaseof theland from the railroad company. (3) That the land so bought 
was excepted from the opération of the granting act to said company. 
(3) Thèse and other conditions being shown, the good-faith purchaser 
from the railroad company may then make payment to the United 
States for said lands at the ordinary government price for like lands, 
and thereupon patents shall issue therefor to said bona fide purchaser, 
his heirs, or assigns. 

While the lands in controversy are within the place limits of the 
grant to the railroad company, and are of the odd-numbered sections 
therein, and are coterminous with constructed road, the answer of the 
défendant does not présent an issue under this section; and, if it did, 
the proofs wholly fail to establish any right in John Wood to a patent 
of the lands thereunder, for the reasons: (1) That heis not a bona fide 
puichaser of the land from the railroad company. Such a purchase is 
as essential to establish a right to a patent under this section as it is 
under section 4 ; and, if one is not a good-faith purchaser under sec- 
tion 4, he could not upon the same facts be held to be such under 
section 5. This of itself would defeat the defendant's title. (2) 
The lands in controversy were not "excepted from the opération of 
the granting act of 1864" but are within the place limits of that grant, 
had been granted by the state to the railroad company upon the con- 
dition that it would build the road, and had been resumed by the state 
for the faiinre of the company to perform such condition. The fact 
that the railroad company f ailed to perform the condition does not 
except the lands from the opération of the grant within the meaning 
of section 5. This is apparent when it is considered that, if the rail- 
road company had performed the condition, its title to the land would 
hâve been complète as of the date of the granting act of 1864, for 
they had not been sold, reserved, or otherwise disposed of when the 
line of railroad was definitely located; whereas, if they had been so 
sold or reserved by the United States, the railroad company would not 
hâve been entitled to them if it had completed the railroad within the 
required time. The words "for any reason excepted from the opéra- 
tion of the grant," as used in section 5, refer to lands within the ter- 
ritorial limits of such grant and thus apparently subject to its opération, 
but which, upon an adjustment and ascertainment of the lands actually 
granted, would be found to hâve been reserved from the opération of the 
grant and never to hâve passed from the United States. The right of 
the railroad company to the lands in dispute and its liability to be de- 
prived thereof both dépend upon the granting act of May 12, 1864. 
They are therefore subject to the opération of that grant, had reverted 
to the state or to the United States before the passage of the act of 
March 3, 1887, and section 5 of that act no more applies to such lands 
than would section 4. (3) Thepatentof the land to John Wood is not 
based upon section 5. He bas never paid or ofïered to pay to the United 
States the government price for like land. The local land office express- 
ly awarded the land to him under section 4 of the act of March 3, 1887. 
The Secretary of the Interior approved of this, and awarded a patent to 
him, confirming the title he obtained from the railroad company, with- 
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out requirîng him to pay the government price for like land. In no 
event could a patent lawfully issue under section 6 without such 
pay ment. 

The conclusion, therefore, is that the homestead application of each 
of the complainants was erroneously rejected, and that the land was 
erroiieously patented to John Wood. A decree may therefore be en- 
tered requiring the défendant, Frank Wood, as sole devisee of the lands 
under the will of John Wood, deceased, to convey the land involved in 
each of thèse suits to the complainant therein, respectively, within a 
reasonable time, and quieting the title of each complainant thereto. 



In re FOLEY. 

(District Court, E. D. Pennsylvanla. August 26, 1905.) 

No. 1,750. 

BANKBUPTaT— ACTS OF BaNKEXJPTCY — PbEFERENTIAI. PaYMENTS. 

The payment by an Insolvent saloonkeeper, at varlous times within 
four months prlor to the flllng of a pétition in Involuntary bankruptcy 
against him, of considérable sums of money to two creditors, in part 
on account of current expenses of bis business and in part on account 
of antécédent debts, while another large credltor was pald nothing dur- 
Ing such tlme, held to constltute a transfer of property with intent to 
prefer the creditors pald, and to be an aet of bankruptcy, under Bankr. 
Act July 1, 1898, § 3a (2), 30 Stat 546* [U. S. Comp. St. 1901. p. 3422]. 

[Ed. Note. — For cases In point, see vol. 6, Cent. Dig. Bankruptcy, §§ 
72, 79.] 

In Bankruptcy. On report of spécial référée. 
, The following is the report of the spécial référée : 

To the Honorable Judges of the Said Court: 

The undersigned respectfuUy reports: 

That on the 7th day of October, 1903, James Simms and Henry Boyian, 
copartners trading under the flrm name of James Simms & Co., dolng business 
as Wholesale liquor dealers at No. 227 Vine street, Philadelphia, filed their 
pétition in your honorable court charging one John Foley with having trans- 
ferred to two of his creditors large sums of money, and that at the time of 
such transfer he was insolvent; that, the transfer being within four months 
of the date of the flllng of the pétition, a préférence was thereby given to 
othçr creditors over the petitioners, and therefore constituted an act of 
bankruptcy. 

To this pétition the sald John Foley flled an answer, denying that he had 
committed the acts of bankruptcy set forth in said pétition, and denying 
that he was insolvent. 

The matter was thereupon referred by your honorable court to the late 
Byerly Hart, Esq., as spécial référée, to ascertain and report the facts, 
together with the testimony and his flndings thereon. Voluminous testlmony 
was takea before the said référée, but no report was ever made by him. 
By order of court, the record of this case was transferred to the under- 
signed, who from the pleadings and évidence flnds as follows: 

Flndings of Fact. 

That the petitioners are James Simms and Henry Boyian, copartners, 
trading under the flrm name of James Simms & Co., doing business as 
Wholesale liquor dealers at No. 227 Vine street, In the dty of Philadelphia. 
' That within six months préviens to the flling of the pétition against him 
Jphn Foley, the alleged bankrupt, hfld his principal place of business at 
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the northeast corner of Twelfth and McKean streets, upon which property 
he has a lease at $40 per month which expires In June, 1907. 

That the said Foley is now carrying on business as a retail liquor dealer, 
and is the owner and holder of a license to sell liquors at retail upon premises 
northeast corner of Twelfth and McKean streets, Philadelphia. 

That the ereditors of the said Foley are less than 12 in number. Among 
them are the petitioners, who hâve a judgment against him, entered on 
October 26, 1898, in the court of common pleas of Philadelphia county, 
for the sum of $2,250, to which judgment there are no set-offs or counter- 
<;laims, and nothing has been paid on account thereof, nor hâve the petitioners 
been able to collect anything on account of said judgment. 

That the debts of the said alleged bankrupt amount to about $11,000, 
and the only assets he has besides the liquor license in question is the bouse 
in which he lives, No. 2,633 Bainbridge Street, which, although assessed at 
$1,400, has a mortgage of $1,500 upon it 

That the value of the license in question is anywhere from $1,000 to $5,000, 
depending altogether on the compétition of those who may want it. 

That from a time within four months before the filing of the pétition 
(October 7, 1903) down to December 9, 1903, the alleged bankrupt trans- 
ferred to the Baltz Brewing Company $884.25 in cash, and to Angelo 
Myers $664.60 in cash, both ereditors, but never paid anything to the peti- 
tioners on account of their judgment. 

Conclusions. 

Upon the foregoing facts two questions are to be considered: 

Was John Foley Insolvent when he made the above-mentioned payments 
to ereditors? 

Do such paymenta constitute a préférence o( such ereditors over the peti- 
tioners under the Ijankruptcy act? 

Insolvency: 

Section 1 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544, 545 
{U. S. Comp. St. 1901, p. 3419]) deflnes insolvency (in subdivision 15) as 
follows: "A person shall be deemed Insolvent within the provisions of 
thls act whenever the aggregate of his property, exclusive of any property 
he may hâve conveyed, transferred, concealed or removed, or permitted to 
be concealed or removed, with intent to defraud, hinder or delay his ered- 
itors, shall not, at a falr valuation, be sufficient in amount to pay his debts." 

The debts of the bankrupt, according to his own testimony, amount to 
about $11,000. It is true the alleged bankrupt testifled that he was solvent 
and that he had assets sufficient to pay ail of his obligations; but a careful 
examination of his testimony will show that it is unreliable and untrust- 
worthy ail the way through. He claims an equity of $900 in a house which 
is assessed at $1,400 and which bas a mortgage upon it of $1,500 and rents 
for only $15 a month. In one breath he values his license at $10,000, and 
in the very next he says that during 18 months prior to December, 1903, 
he made a profit from his business of only $100. 

J. W. B, Doyle, who has been in the business of buying and selling retail 
saloons from the year 1900, was asked the following question: "If the 
conditions surrounding the sale of John Foley's place were normal, there being 
nothing unusual regarding them, and no unusual demand or désire for his 
place, what in your opinion is a fair price for the place?" Answer: "About 
$2,000." Freeman & Co. testifled that most of the sales which they had 
made of retail liquor licenses were for less than $5,000. Foley is subject 
to a lease of his saloon property for $40 per month, running until June, 1907, 
which in itself is a liability. 

In the opinion of the référée John Foley was hopelessly insolvent at the 
time the pétition In bankruptcy was filed and at the time the acts complained 
of thereln were committed. 

Préférence: 

What constitutes a préférence, within the meaning of the act? Section 
60a of the bankruptcy act (Act July 1, 1898, e. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3445]). as amended, provides as follows: "A person shall be 
■deemed to hâve given a préférence If, being insolvent, he has, witbiu 
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four months before. tiws' fllîriff ofthe petltton, or after tlie flUngiSf the peti- 
tion and before the adjudication, procùred or suffered a ^ Judgment to be 
entered against bimself In favor of any person, or made a traiiisfer of any 
of his property; and the effect of tlie enforcement of such a judgment or 
transfer will be toenable any one of his creditors to obtaln à gréa ter per- 
cejjtage of his debt than any other of such creditors of the same class." 

The évidence clearly shows that during the four months prior to the flling 
of the pétition on October 7, 1903, Foiey transferred to one of his creditors, 
Angelo Myers, the sum of $377.76 in cash, and after the filing of the pétition 
and before the adjudication he transferred to the same créditer $286.84 1d 
cash; that duri~g the tlme from June 17, 1903, to December 9, 1903, FoIey 
paid to Àngelo Myers the sum of $664.60 cash, which was the entire amount 
of the Indebtedness of Foley to Myers during that time. So, within four 
months prior to the flling of the pétition to December. 1903, Foley, while 
insolvent, transferred to the Baltz Brewlng Company $884.25 in cash, and 
to Angelo Myers $604.00 in çasli, both tieing creditors, whlle the petltioners 
never recelved anything on aCcount of their Judgment. 

The question of law is whéther the facts disclosed by the évidence con- 
stltute such a transfer of property as to glve a préférence under section 60a 
of the baukruptcy act. 

Under the facts and law of this case the référée Is of the opinion that John 
Foley having transferred unto two of his creditors large sums of money, 
the same being part of his property, whlle he was insolvent and wlthln four 
months of the tlme of the .flling of the pétition, resulted in givlng a préfér- 
ence to the creditors récelving such money, and therefore constituted acts 
of bankruptcy wlthln the meariing of the act of 1S98. 

The référée therefore recommends to your honorable court that the said 
John Foley be adjudicated à bankrupt. 

Ail of which is respectfuUy submitted. 

Thomas Boylan, for petitioners. 
William C. Gross, for alleged bankrupt. 

J. B. McPHERSON, District Judge. The repott of the spécial 
referee> Joseph Mellors, Esq., is entirely satisfactory, and I adopt 
it as the opinion of the court, taerely adding that the testimony 
makes it clear that the disputed payments were not ail on account 
of the current expenses of the business, but that some of them at 
least were payments of antécédent debts. Thèse, therefore, were 
preferential, and fall clearly within the inhibition of the act. What 
efïect should be given to thèse payments, if they had ail been for 
the current expenses of the business, is a question that does not 
now arise. 

The report of the spécial référée is afîîrmed, and the clerk is 
directed to enter an ordér of adjudication. 



UNITED STATES v. SCHWARZ.» 

(Circuit Court, B. D. Pennsylvapla. August 7, 1905.) 

No. 53. 

1. CusTOMS Ddties— Classification— CELi,tii.oiD Tots. 

Toys made of celluloïd, a compound of pyroxylin, are less speclflcally 
designated in the provision in paragraph 17, Schedule A, § 1, c. 11, 
Tariff Act July 24, 1897, 30 Stat 152 [U. S. Comp. St. 1901, p. 1628], 
for "ail compounds of pyroxylin, • • • and articles of which • * • 

•Afflrmed 1d Circuit Court of Appeals, see 140 Fed. 989. 
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any compound of pyroxylln Is the camponent materlal of chlef value," 
than in that In paragraph 418, Schedule N, 30 Stat 191 [U. S, Comp. 
St 1901, p. 1674], for "toys * » • not speclally provlded for." 

2. Samï:— QuALiFYiNQ WORDS— Specifio Désignation. 

The expression "not otherwise provided for," or "not speclally pro- 
vlded for," In a tarlff provision, does not deprlve the gênerai rule as 
to classllication by spécifie désignation of its ordlnary application, 
so that a provision which speciQcally désignâtes goods, but which Is 
so qualifled, shall not: prevail over words of a gênerai description in 
auother provision contalning no such qualification. 

On Application for Review of a Décision of the Board of 
United States General Appraisers. 

For décision below, see G. A. 5,706, T. D. 25,379, which reversed 
the assessment of duty by the coUector of customs at the port 
of Philadelphia. 

Frank P. Prichard (Thomas S. Gates, of counsel), for the 
importers. 

J. Whitaker Thompson, U. S. Atty., and Jasper Yates Brinton, 
Asst. U. S. Atty. 

HOLLAND, District Judge. The record shows that G. A. 
Schwarz imported and entered at the port of Philadelphia, on 
November 20, 1903, certain articles of celluloïd upon which the col- 
lector of customs assessed duty at the rate of 65 cents pèr pound 
and 35 per centum ad valorem, under Tarifï Act July 34, 1897, c. 11, 
§ 1, Schedule A, par. 17, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1628], 
as "finished articles" of celluloïd. This paragraph is as follows : 

"Collodion and ail compounds of pyroxyliii, -whether known as celluloïd 
or by any other name, flfty cents per pound; roUed or In sheets, unpolisbed, 
and not made up into articles, slxty cents per pound; if in finished or 
partly finished articles, and articles of which collodion or any compound 
of pyroxylin is the eomponent materlal of chief value:, sisty-flve cents per 
pound and twenty-flve per centum ad valorem." 

The importer filed a protest against this classification, claim- 
ing that the articles in question were properly dutiable at the rate 
of 35 per centum ad valorem, as toys, under paragraph 418, Sched- 
ule N, of said act (30 Stat. 191 [U. S. Comp. St. 1901, p. 1674]), 
which is as follows: 

"Dolls, doll heads, toy marbles of whatever materlals composed, and ail 
other toys not composed of rubber, china, porcelaln, parian. bisque, earthen 
or stone ware, and not speclally provided for In this Act, thirty-flve per cen^ 
tum ad valorem." 

The protest of the importer was sustained by the Board of United 
States General Appraisers in the following opinion, handed down 
June 13,1904: 

"The merchandise In question conslsts of dîmlnutîve boats about 5 Incbes 
In lengtli, with a seat afBxed, on which tbere is the figure of a sailor, with oars 
«xtended. Thèse articles are composed entirely of celluloïd, and, as shown 
by the exhibit, are unquestionably toys. The issue presentod in this case 
Is: Which is the more spécifie, the provision of paragraph 17, Act July 24, 
1897, for finished articles of which celluloïd or any compound of pyroxylin 
Is the eomponent material of clïief value, or that for toys not speclally pro- 
vided for in paragraph 418? It is a well-settled rule of construction in 
tarlff cases that a provision for a class of goods having a trade désignation. 
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such as toys, Is more spécifie than Is the term "manufactures" of auy speei- 
fled material. Nor does the fact that paragraph 418 contalns the words 
"not specially provlded for," whereas thèse qualifylng words do not appear 
in paragraph 17, operate to change this rule. We accordingly hold that the 
claim in the protest that the merchandlse is dutlable at 35 per cent, ad valor- 
em under paragraph 418 Is well founded, and the same is sustalned. The 
collector's décision In assesslng duty on the toya in question at 65 cents 
per pound and 25 per centum ad Talorem, under paragraph 17, Is reversed." 

Of the two provisions, the one prescribing a duty upon "toys" 
is certainly a narrower term of enumeration than a duty imposed 
upon "collodion and ail compouhds of pyroxylin * * * and articles 
of which collodion or any compound of pyroxylin is the compo- 
nent material of chief value"; and an application of the rule "that 
where goods of a particular kind, which would otherwise be 
comprehended in a class described by a term having a settled 
commercial significance, hâve been described in the custom laws 
by a more spécifie désignation and subjected to a distinct rate of 
duty from that imposed upon the class generally, they are taken 
out of that class for the purpose of the assessment of duties," wôuld 
require that the conclusion reached by the Board of General 
Appraisers be affirmed. 

It is suggested, however, by the government, that the conclud- 
ing words of paragraph 418, "and not specially provided for in 
this act," limit the scope of this paragraph, so as to exclude there- 
from an article which falls within any other paragraphs in the 
tarifï act even more gênerai in terms than the paragraph in ques- 
tion. The paragraph itself would seem to answer this contention. 
It provides for the duty "upon dolls, doll-heads, toy marbles of 
whatever material composed, and ail other toys not composed" 
of certain specified materials. It thus includes ail toys not com- 
posed, of, the materials specifically designated, and not specially 
provided for in the act. There is no spécial provision for toys 
made of collodion in any portion of the act other than in paragraph 
418, and certainly such articles fall under the terms "ail other toys." 
The expression "not otherwise provided for," or "not specially pro- 
vided for," does not deprive the gênerai rule as to classification 
by spécifie désignation of its ordinary application. Arthur v. 
Lahey, 96 U. S. 112, 24 h. Ed. 766. ,, , 

The following cases support the familiar rule of construction 
in tarifï laws, applicable to this case, that a provision specifically 
designating goods, such as "toys" in paragraph 418, must prevail 
over words of a gênerai description as found in paragraph 17 of 
the same act: Arthur's Ex'rs v. Butterfield, 125 U. S. 70, 8 Sup. 
Ct. 714, 31 L. Ed. 643 ; Hartranft v. Meyer, 135 U. S. 237, 10 Sup. 
Ct. 751, 34 L. Ed. 110 ; Chew Hing Lung v. Wise, 176 U. S. 156, 
20 Sup. Ct. 330, 44 L. Ed. 413; Bister v. U. S., 59 Eed. 452, 8 C. C. 
A. 175; Matheson v. U. S., 71 Eed. 394, 18 C. C. A. 143; U. S 
v. Schwartz (C. C.) 76 Eed. 452 ; and Thomas V. Wanamaker, 129 
Eed. 92, 63 C. C. A. 594. 

The décision of the Board of General Appraisers is hereby affirmed. 
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WALKER et al. V. GLOBE NEWSPAPER CO. 

(Circuit Court of Appeals, First Circuit August 30, 1905.) 

N». 566. 

COPTEIGHT— REMEDT FOB INFBINGEMENT— ACTION FOR DAMAGES. 

Rev. st. § 4952 [U. S. Comp. St. 1901, p. 3406], having vested the author 
or proprietor of any map, chart, etc., who compiles wlth the provisions for 
securing a copyright, wlth a property rlght therein, such right may be 
protected by ail the means known to the gênerai rules of law, by sults for 
damages or in equity, and tlie right to malntain an action at law to re- 
cover damages for infringement of a copyright of a map is not taken 
away by implication by the remédies glven by sections 4965, 4970 [U. S. 
Comp. St. 1901, pp. 3414, 3416] ; the flrst providing for a suit to forfelt 
copies found In the possession of défendant and to recover penalties based 
thereon, and the second for suits to enjoln future infringements, neither 
of which remédies is adéquate In certain cases. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 130 Fed. 593. 

Harvey L. Boutwell (A. W. Levensaler, on the brief ) , for plaintififs 
in error. 

William Quinby (Cliarles T. Gallagher, on the brief), for de- 
fendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. In this case the plaintifïs below are also 
the plaintifïs in error. Theref ore we may spealc of plaintitFs and de- 
fendant without any qualification of the terms. The suit was brought 
in the Circuit Court, according to the practice and pleadings of the 
common law, to recover damages for the alleged infringement in June, 
1903, of the plaintiffs' copyriglited map. On demurrer, judgment was 
rendered for the défendant. Thereupon the plaintifïs took eut this 
writ of error. 

The statutory provisions immediately applicable are two sections of 
the Revised Statutes as they stood before either was amended. The 
fîrst is as follows: 

"Sec. 4952. Any citizen of the United States or résident therein who shall 
be the author. Inventer, designer or proprietor of any book, map, chart, 
dramatlc or musical composition, engravlng, eut, prlnt or photograph or néga- 
tive thereof, or of a palnting, drawing, chromo, statue, statuary, and of models 
or designs intended to be perfected as workg of the fine arts, and the execu- 
tors, admlnlstrators or assigns of any such person shall, upon coniplying wlth 
the provisions of this chapter, hâve the sole liberty of prlnting, reprinting. 
publishing, eompleting, copylng, executlng, finishing and vendlng the same." 
[D. S. Comp. St. 1901, p. 3406.] 

The second is as follows: 

"Sec. 4965. If any person, after the recording of the title of any map, chart, 
musical composition, prlnt, eut, engraving or photograph, or chromo, or of the 
description of any palnting, drawing, statue, statuary, or model or design In- 
tended to be perfected and executed as a work of fine arts, aïs provlded by this 
chapter, shall, within the term limited, and without the consent of tho 
proprietor of the copyright flrst obtained in writlng, signed In présence of two 
140 P.— 20 
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or more witnesses, engrave, eteh, work, copy, print, publlsh, or Import, either 
In whole or In part, ,py, by yarylng the main design with intent to évade the 
law, or, knowing tliè same to be so printed, published, or imported, shall sell 
or expose to sale any copy of such map or otlier article, as aforesaid, he shall 
forfelt to the proprietor ail the plates on which the same shall be côpied, and 
every sheet thereof, either copled or prlnted, and shall further forfeit one 
dollar for every sheet of the same found in his possession, either printlng, 
prlnted, copied, publlshed, Imported, or exposed for sale; and in case of a 
painting, statue, or statuary, he shall forfeit ten dollars for every copy of the 
same In his possesson, or by him aold or exposed for sale ; one-half thereof 
to the proprietor and the other half to the use of the United States." [U. S. 
Comp. St. 1901, p. 3414.] , 

AIso section 4970 is as follows: 

"The Circuit Courts, and District Courts having the jurlsdiction of Circuit 
Courts, shall hâve power, upon bill in equity flled by any party aggrieved, to 
grant Injunctions to prevent the violation of any right secured by the laws 
respecting copyrights, according to the course and prineiples of courts of 
equity, on such terms as the court may deem reasonable." [U. S. Comp. St 
1001, p. 3416.] 

The Revised Statutes provide in terms no other proceeding against 
the infringer of a copyrighted map; and on that topic, beyond what we 
hâve stated, they are silent. Subsequently, by Act March 2, 1895, c. 
194, 38 Stat. 965, section 4965 was amended so as to make a maximum 
and minimum penalty for infringement of photographs and works of 
art; but, So far as we perceive, this amendment does not concern this 
case, and there is no claim that it does. Also, there hâve been varions 
other amendments recognizing specifically guits for damages under the 
copyright statutes, which suggest a possible implication that Congress 
considered that section 4965 gave originally an exclusive proceedîng 
at law; but we need. not consider them, because, if that implication 
arises, it arose also out of sections 4964 and 4970 of the Revised 
Statutes. We will find it necessary to return to this siiggested implica- 
tion. 

Much bas been said to us with référence to what is sometimes called 
the fédéral common law. That ail such discussion is useless is clearlv 
settled by Wheaton v. Peters, 8 Pet. 591, 8 L. Ed. 1055, and Western 
Union Company v. Call Company, 181 U. S. 92, 101, 21 Sup. Ct. 561, 
45 L. Ed. 765. As assumed in the latter case, and as said also by tis 
in Brigham v. Brigham Hospital, 134 Fed. 513, 526, 67 C. C. A. 393, 
and as required by the various provisions of the Revised Statutes which, 
so far as rights are concerned, adopt the statutory or common law of 
the state where the cause of action arose, and, so far as the remedy is 
concerned, the statutory or common law of the state where the litigation 
is pending, it is the laws of those states which we are to ascertain, 
although, in regard to the détermination of what the laws are, the 
fédéral courts are not always bound by the local décisions. It is 
enough, so far as this case is concerned, to say that the law is settled, 
beyond ail question, that no common-law title is involved, and ' that 
the title of the plaintiffs dépends wholly on the statutes of thë Uilited 
States., Wheaton v. Peters, 8 Pet. 5.91, 660, 661, 8 Iv, Ed.- 1055; 
Coppiriger's Law of Copyright (4th Ëd^, 1904) 73. In yiew of the fact 
that the law is thus established in the United States, it is not neces- 
sary that we should consider the varying positions which hâve been 
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taken in England. Nor is it necessarv that we should discuss tlie sug- 
gestion made in Holmes v. Hurst, 174 U. S. 82, 85, 19 Sup. Ct. 606, 
43 L. Ed. 904, to the effect that, in this country and in England, a 
right to control publication did exist by the common law, now super- 
seded by statute, because this was a mère dictum, while in Wheaton v. 
Peters, 8 Pet., at pages 654, 660, 661, 8 L. Ed. 1055, the questionof a 
common-law right was directiy in issue, and it was solemnly adjudi- 
cated that Congress did not sanction any existing right, but created 
one. 

The property right being established, the common-law remédies at- 
tach, whether the right arises out of the common law or under a statute, 
unless there is something in the statute to the contrary. This rule is so 
firmly established in both the fédéral courts and the state courts that 
it is not necessary that we should elaborate the topic. Frequently the 
statute is so framed that the remedy arising thereon is by an action of 
debt. Chitty on Pleading, *125. But, under the statute of West- 
minster, and independently of it, the register framed with the utmost 
liberality writs on the case to meet every emergency. Blackstone's 
Commentaries, vol. 3, 51, 52, 53. It is, however, asserted that section 
4965 of the Revised Statutes is exclusive of ail other proceedings at 
law. It is to be observed, first of ail, that the property right is given 
by a separate provision of law, namely, section 4952. This section and 
section 4965 came through Act July 8, 1870, c. 230, 16 Stat. 198, en- 
titled "An act to revise, consolidate and amend the statutes relating to 
patents and copyrights." Of course, this was only a consolidation, as 
said in its title; so that both the act of 1870 and the Revised Statutes 
are to be construed as not changing the law, except so far as they con- 
tain something clearly to that effect. McDonald v. Hovey, 110 U. S. 
619, 4 Sup. Ct. 143, 28 L. Ed. 369, and many other authorities. 

Therefore, applying the settled rules of construction, it is neces- 
sary to examine the entire Congressional législation on this topic his- 
torically, and to go back to the original copyright statute, approved 
on May 31, 1790. 1 Stat. 134, c. 15. That gave no express remedy to 
the owner of any copyright, unless it was the same penalty and for- 
feiture found at présent in section 4965 of the Revised Statutes. It 
provided no remedy in equity or by action at common law. Section 1 
of that act was, so far as this case is concerned, the same as section 
4953 of the Revised Statutes and section 3 the same as section 4965 ; 
so that, as what intervened between the act of 1790 and the Revised 
Statutes was purely codification, so far as thèse sections are concerned, 
it becomes important to study the nature, construction, and effect of 
the orginal législation. In order that the whole position may be under- 
stood in ail its aspects, it may be added that there was no further 
législation until the act approved on April 29, 1802 (2 Stat. 171, 
c. 36), which concerned nothing which could affect this litiga- 
tion. The law stood in that way until the act approved on February 
15, 1819 (3 Stat. 481, c. 19), which declared the remedy in equity 
now found by codification in section 4970 of the Revised Statutes, 
subséquent to which act the bill in equity in Wheaton v. Peters, 8 Pet. 
591, 8 L,. Ed. 1055, was brought 



308 140 FEDERAL EBPOETBE. 

We should, then, consider whether the penalties and forfeitures 
provided by the second section of the act of May 31, 1790, excluded 
such a remedy at common law as is asked in the présent suit. This 
statute contained the provision fotind in section 4965 of the Revised 
Statutes to the effect that the penalties should go one half to the 
proprietor of the copyright and the other half to the use of the United 
States. The provision in the Revised Statutes giving lârger penalties 
in cases of paintings, statues and statuaries came in at a later day by 
amendment. This was probably overlooked when a doubt was sug- 
gested in the opinion in Thornton v. Schreiber, 124 U. S. 612, 615, 
8 Sup. Gt. 618, 31 L. Ed. 577, and in that in Belles v. Outing Company, 
175 U. S. 262, 265, 20 Sup. Ct. 94, 44 L. Ed. 156, whether the United 
States hâve any interest under the Revised Statutes except in the 
penalties to be recovered on account of paintings, statues and stat- 
uaries. lyooking, then, at the history of the statutes, there can be 
no question that, as said by the Suprême Court, they provided strictly 
qui tam suits. Backus v. Gould, 7 How. 798, 811, 12 h. Ed. 919. Sec- 
tion 4965 of the Revised Statutes was expressly adjudicated a pénal 
statute in Schreiber v. Sharpless, 110 U. S. 76, 3 Sup. Ct. 423, 28 L. 
Ed. 65. This is enough for our purposes. 

In Kiîlg v. Harris, 4 T. R. 202, 205, it was adjudicated by the King's 
Bench that it is clearly an established principle that, when a new 
offense is created by a statute, and the penalty is annexed by a separate 
clause, the prosecutor may sue for the penalty or proceed on the 
prior clause on the ground of a misdemeanor as at common law. This 
case has been so frequently recognized as an authority that there 
would be no impropriety in holding that, as section 1 of the act of 
1790 vested a title, the author, or other proprietor of a copyright, would 
be at liberty to proceed by his common-lâw remedy, and would not be 
restricted to the spécifie proceeding authorized by the separate section 
2. However, we hâve no occasion to rely on the somewhat narrow rule 
of King V. Harris. The broader rule everywhere admitted is that 
given by Lord Kenyon, speaking for the King's Bench, in Beckford v. 
Kood, 7 T. R. 616, 623, decided in 1798. That arose on the statute 
from which the act of May 31, 1790, was framed, that is, the original 
copyright act of the reign of Queen Anne. So far as this case is 
concerned, it was precisely the same as the act of 1790. It vested a 
statutory right in the author, or proprietor, who had proceeded in ac- 
cordance with its terms, and it provided a penalty for a violation of 
the copyright. The précise question arose in Beckford v. Hood which 
arises hère. Lord Kenyon said that the penalties were cumulative, 
that they were given to a common informer, that nothing could be 
more incomplète as a remedy, and that he could not think the Légis- 
lature would act so inconsistently as to confer the right and leave the 
party whose property was invaded without redress. It is true, as he 
said, that, in that particular case, the penalties might be sued for by 
a common informer, while, under our statute of 1790, they could be 
sued for only by the proprietor of the copyright. However, that is a 
fact of no particular conséquence, because the proceed.'ng under 
the fédéral statutes is held by the Suprême Court to be strictly qui 
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tam, and quite as inadéquate as thë proceeding authorized by the 
statute of Queen Anne. 

This rule of Beckford v. Hood has always been admitted, alike in 
England and in the United States; and it stands without ever being 
questioned. The reasons on which it was based were well explained 
in Barden v. Crocker, 10 Pick. 383, 389. In Vallance v. Falle, 13 Q. 
B. D. 109, 111, decided in 1884, Beckford v. Hood was recognized, but 
held not to apply where it was obvious that, taking the statute as a 
whole, the Législature intended that there should be no proceeding ex- 
cept for the penalties. In Sedgwick on Statutory and Constitutional 
Law (2d Ed., 1874) 77, 342, and in Sutherland's Statutory Construc- 
tion (3d Ed., 1904) 1057, 1058, Beckford v. Hood was fully recog- 
nized, and varions décisions cited where its rule has been applied. 
Finally, as we hâve intimated, nowhere can any textwriter or author- 
itative case be found in which Beckford v. Hood has been refused 
application. 

We may add that the plaintifïs rely on two Scotch décisions. 
Tennyson v. Forrester, 43 Scottish Jurist, 278, decided on October 
10, 1871, and Cadell v. Robertson, S Paton, 493, decided on July 16, 
1811. Tennyson v. Forrester, however, clearly turned on the view of 
the law in Scotland that the right of an author to control publication 
exists independently of statute; and the earlier case apparently in- 
volved the same view. Each of them cited Beckford v. Hood, but not 
with référence to the point for which we are using it. Therefore we 
cannot safely rely on thèse décisions. 

As the proceeding under section 2 of the act of 1790, and likewise 
under section 4965 of the Revised Statutes, is merely a qui tam action, 
it is subject to the arbitrary control of the executive officers of the 
United States, until at least it is developed so far as to give a right 
beyond the mère possibility of suit. United States v, Morris, 10 
Wheat. 246, 6 L. Ed. 314; The Laura, 114 U. S. 411, 5 Sup. Ct. 881, 
29 L. Ed. 147. Also, the action does not survive. Schreiber v. 
Sharpless, 110 U. S. 76, 3 Sup. Ct. 423, 28 L. Ed. 65. Neither can an 
action of this kind be brought out of the jurisdiction where the statute 
was enacted. Wisconsin v. Insurance Company, 127 U. S. 265, 8 Sup. 
Ct. 1370, 32 L. Ed. 239. It is now held to be so narrow that suit will 
not lie except against some person in whose possession the infringing 
matter may be actually found ; so that thereby the principal infringer 
may escape, and the penalty recovered will dépend, not on any sound, 
reasonable discrimination, but on mère accident. Belles v. Outing 
Co., 175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156. Therefore this 
proceeding for penalties is so far from aflfording a reasonable remedy 
that the statute must be said to be within the observations in that 
respect of Lord Kenyon in Beckford v. Hood. 

Dealing thus with the act of 1790, it seems to us the conclusion is 
clear that its second section did not exclude any suitable remedy, either 
according to the course of equity or of the common law. The corre- 
sponding provisions of the Revised Statutes (sections 4952 and 4965) , 
as we hâve seen, are in substance the same as those of the statute 
of 1790, and are only parts of a gênerai codification. It is true, as we 
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have said, that there are amendatory acts with référence to remédies. 
So far as copyrighted maps are concerned, ail there is in that direction 
is the statute of 1819, already referred to, now found in section 4970 
of the Revised Statutes. This names a bill in equity in the usual 
course. The resuit of that is merely an injunction against future 
infringements, and an account of profits. Section 4921 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3395], authorizing equity courts 
to award damages, relates only to patents, and does not reach copy- 
rights. This suit now before us illustrâtes that even the remedy given 
by section 4970 is ineffectuai, because, in this particular case, it would 
pi-ove worthless. One newspaper after another throughout the entire 
territory of the United States might republish the complainants' maps, 
but each would only do it once, leaving no opportunity for an injunc- 
tion. So far as profits are concerned, it is too plain for élaboration 
that the publication of a single illustration in a daily newspaper aiïords 
a very difficult basis for a computation in that direction. The only 
remedy of any value to> which the owner of a copyrighted map could 
resort is a suit at law for damages. 

In Vallance v. Falle, 13 Q. B. D. 103, 110, 111, already cited, it was 
obscrved that, in Beckford v. Hood, about which we have said so much, 
if "the penalty had been held to be the only remedy, the value of 
copyright would have been utterly destroyed." The gênerai rule was 
stated to be in substance that "the provisions and object of the partic- 
ular enactment must be looked at, in order to discover whether it was 
intended to confer a gênerai right which might be the subject of an 
action, or to create a duty sanctioned only by a particular penalty, in 
which case the only remedy for breach of the duty would be by pro- 
ceedings for the penalty." Fourth National Bank v. Francklvn, 120 
U. S. 747, 752, 753, 7 Sup. Ct. 757, 30 L. Ed. 825, laid down no gênerai 
rule, but was limited to the particular class of statutes then before the 
court, namely, statutes relating to the liability of stockholders, which 
are generally made conditional, and as to which it generally happens 
that spécial législative provisions are necessary in order to secure a 
remedy. There are, of course, numerous other décisions which hold 
that the particular remedy pointed out by the statute which créâtes a 
statutory right must be pursued. Arnson v. Murphy, 109 U. S. 238, 
3 Sup. Ct. 184, 27 L. Ed. 920, is one of this class, and, especially, many 
of them will be found in the décisions of the Suprême Judicial Court 
of Massachusetts ; but, on being carefully examined, none of them 
will appear inconsistent with: our propositions. In fact, the observation 
of Mr. Justice Miller in Dennick v. Railroad Company, 103 U. S. 11, 
17, 36 L. Ed. 439, states what we have shown to be tlie goveming ruler 

"It Is, difBcult to understand how the nature of the remedy, or the jurisdic- 
tlon of the courts enforcing It, Is In any manner dépendent on the question 
whether there Is a statutory right or a common-law right." 

Unless a statute is brought within the expressions contained in 
Vallance v. Falle, or within the necessities of Fourth National Bank 
V. Francklyn, or contains Jjeculiar phraseology, there is no sound rule 
of construction which justifies a conclusion that, because it gives a 
spécial remedy, the spécial remedy should be held to be exclusive. 
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Therefore, for the various reasons we hâve stated, we think the merits 
of this case are with the plaintiffs. 

We hâve already referred to the possible implication arising out of 
sections 4964 and 4970 of the Revised Statutes. We may also refer 
in this connection to section 4966. Section 4964 provides for a for- 
fciture, and also for damages to be recovered in a civil action in any 
court of compétent jurisdiction ; but it is limited to infringements of 
the copyrights of books. Section 4966 provides for no penalty, but 
assesses damages as to the court shall appear just ; the maximum being 
$100. This section is limited to unauthorized représentations of copy- 
righted dramatic compositions. Section 4970 déclares a remedy in 
equity with référence to ail copyrighted matter, and is the legitimate 
descendant of the act of 1819 to which we hâve already referred. The 
two first-named sections hâve been amended, but we hâve no particular 
occasion to refer to the amendments. It is to be noted that there are 
also spécial like provisions with référence to infringements of patents 
issued for inventions, but we are not aware that we hâve occasion 
especially to refer to them. 

It is said that the sections of the Revised Statutes which we hâve 
named (4964, 4966, and 4970), the législation out of which they arose, 
and the législation amendatory thereof, inasmuch as they expressly 
provide for actions for damages and suits in equity, bar by implication 
ail such as are not included within their terms ; and it is conceded that 
the suit before us is not thus included. If, however, the right in the 
owner of a copyright to protect his title by ail the means known to the 
gênerai rules of law, by suits for damages or in equity, existed under 
the statute of 1790, as it did, this right is of too substantial a character 
to be annulled by any implication, unless so necessary as not to be 
done away with. Any gênerai implication arising from such législation 
as we hâve referred to can easily be met on the theory so often justi- 
fied, and so often necessary, that thç législation was ex majore cautela, 
and was only a formai déclaration of the common law. But this légis- 
lation as a whole can be met in a more emphatic manner. While, in 
the course of many and varied statutes, it has taken on différent forms 
of expression, it originated in the necessity of securing jurisdiction 
to the courts of the United States, or of making it clear in regard to 
copyrights and patents. That was the seed from which ail sprung, and 
therefore it must ail, as a mass, be accounted for accordingly. Exactly 
how or why it got broken up in the way it did, or came to use for the 
same gênerai purpose différent forms of expression, may be difïicult 
to explain; and we hâve no necessity therefor. The key to it ail is 
found in the ninth paragraph of section 629 of the Revised Statutes, 
[U. S. Comp. St. 1901, p. 504], and in the fifth paragraph of section 
711 [U. S. Comp. St. 1901, p. 578], which, as the culmination of 
much législation, vest original and exclusive jurisdiction in copyright 
and patent cases in the Circuit Courts of the United States. Thèse 
provisions are believed to hâve originated, so far as copyrights are 
concerned, in Act July 8, 1870, c. 330, § 106, 16 Stat. 215. That act 
did not use the word "exclusive"; but it provided that ail controversies 
at law or in equity should be originally cognizable by the Circuit 
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Courts, or fédéral courts of équivalent jurisdiction. A lîke statute as 
lo patents was early interpreted to vest those courts with exclusive 
jurisdiction, as is clearly explained in Hovey v. Rubber Tip Pencil 
Company, 57 N. Y. 119, 123, 124, 15 Am. Rep. 470. When the Re- 
vised Statutes were enacted, this interprétation was adopted by the 
use in section 711 of the words "exclusive of the courts of the several 
States." 

That this last statutory déclaration was deemed necessary carries 
with it the implication, which we hâve already stated, that common-law 
remédies at once attach themselves to titles which are purely statutory, 
and to the further implication that like ordinary trespasses on lands 
the title to which is held under patents of the United States, and even 
questions as to the boundaries of such patented lands, including as an 
extrême example questions of alluvion, suits against infringers, except 
for express statutory provisions, are entertainable by the state cotirts, 
and not by the Circuit Courts, unless concnrrently in cases of proper 
diversity of citizenship. Certainly this was the early view, because it 
is apparent that it was understood that, under the act of 1790, state 
courts had jurisdiction aceording to common-law principles, both over 
suits for damages and proceedings in equity, against infringers of ail 
copyrighted matter, and that the Circuit Courts had no jurisdiction in 
référence to the same, except for a penalty given by a fédéral statute, 
and except, also, in cases of diversity of citizenship. Consequently, the 
state courts were resorted to accordingly. Indeed, this gênerai view 
is expressed in Bumps' Patents, Trade-Marks, Labels, and Copyrights 
(2d Ed., 1884) 18, where the author says that the législation now found 
in section 629 of the Revised Statutes did not extend or enlarge the 
powers of the Circuit Courts over the subject-matter of a bill or cause 
of action, but only extended their jurisdiction to parties not before 
falling within it. This is put more authoritatively bv the Suprême 
Court in Evans v: Eaton, 3 Wheat,454, 518, 4 L. Ed. 433, where, with 
référence to the patent granted to Oliver Evans by a spécial act, the 
court held that the Circuit Court had jurisdiction to protect his in- 
terests, and that he was not obliged to resort to the state courts, not- 
withstanding there was no diversity of citizenship, because, although his 
rights arose under a private act, yet that act was by implication, so far 
as relief was concerned, engrafted into the gênerai statutes for the 
promotion of the useful arts. 

The first enactment of the class which we are considering is the 
statute of February 15, 1819 (3 Stat. 481, 482, c. 19), to which we 
hâve already referred. That was entitled "An act to extend the 
jurisdiction of the Circuit Courts," etc. It assumed nothing more than 
to give the Circuit Courts jurisdiction "of ail actions, suits, contro- 
versies and cases arising under the laws granting authors and invent- 
ors exclusive rights." It then proceeded that, on any bill in equity, 
the Circuit Courts should hâve authority to grant injunctions. It 
thus clearly recognized jurisdiction in equity to grant injunctions inj 
ail copyright cases ; but it is true that it does not specify the kind of 
suits at law which authors, as well as inventors, were entitled to bring, 
It must be said, however, that if, under the act of 1790 (the only statute 
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on this topic until that of 1819 so far as copyrights were concerned), 
no action for damages at common law would lie, so much of the act 
of 1819 as related to suits in behalf of authors was waste material, 
becanse the fédéral courts already had jurisdiction over suits for 
penalties. However, it was always declared that this statute was in- 
tended simply to extend the jurisdiction of the Circuit Courts, and not 
to create new rights. Sullivan v. Redfield (decided in 1825) 1 Paine, 
441, 447, Fed. Cas. No. 13,59?; Pierpont v. Fowle (decided in 1846) 
2 Woodb. & M. 23, 27, Fed. Cas. No. 11,152. Therefore, as the pur- 
pose of this act was peculiar and clear, it carries no possible impli- 
cation against the view we take of the act of 1790. What remains of 
this statute is distributed between sections 629 and 4970 of the Revised 
Statutes. It is the legitimate sovirce of section 4970, and the proper 
origin thereof; and therefore it removes that section from further 
considération. There was no materially new législation on this partic- 
ular topic, so far as concerns copyrights, until the act of August 18. 
1856 (11 Stat. 138, 139), which we will refer to again. 

Meanwhile it is plain from Atwill v. Ferrett (1846) 3 Blatchf. 39, 
40, 41, 47, 48, Fed. Cas. No. 640, that suits at common law for infringe- 
ments of copyrights were advised and brought by the légal profession, 
nnd that, in the opinion of judges of such unquestioned expérience and 
ability as Mr. Justice Nelson and Judge Betts, such suits might be 
maintained if laid in case, which is the substance of the suit at bar, 
and its form so far as under the Massachusetts practice act a question 
of form of that character can arise. Of course, in view of the diffi- 
culty of proving damages, and also in view of the desirability of com- 
ing into fédéral courts, it may well be assumed that formerly a favorite 
method of procédure was for the penalties given by the act of 1790, 
and that common-law suits were but little resorted to until the statute 
remedy for penalties received its final blow in 1899 in Bolles v. Outing 
•Company, 175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156. It is true 
that this décision relies to a certain extent on Backus v. Gould, 7 How. 
798, 12 L. Ed. 919, decided as early as 1849 ; but the fact that Bolles v. 
Outing Company is found in the Suprême Court Reports in 1899 
shows that the profession did not whoUy acquiesce in Backus v. Gould, 
Avhich, after ail, as appears by its concluding sentence, at page 812 of 
7 How., 12 L. Ed. 919, was justiciable on a mère question of pleading. 
At any rate, until Backus v. Gould, a libéral ruie prevailed, to such an 
extent that the statutory words "found in his possession," relied on in 
Bolles V. Outing Company, were construed to mean "found to hâve 
been in his possession ;" and this as late as the décision of Chief Justice 
Taney in Reed v. Carusi (1845) Taney, 72, 75, Fed. Cas. No. 11,642, 

If we hâve occasion for any further investigation, section 4966 of 
the Revised Statutes is easily desposed of. This originated in the 
act of August 18, 1856, to which we hâve aireadv referred, and it is 
traced from that act through Act July 8, 1870, § 101, 16 Stat. 214. The 
purpose of that législation was peculiar and clear. It was simply to 
give a practical rule of damages in behalf of the owners of copyrighted 
dramatic compositions, which peculiar and clear purpose removes it 
frojn the field of further considération. This leaves only section 4964 
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of the Révisée! Statutes, which finds its origin in section 99 of tlie act 
of July 8, 1870 (16 Stat 214). It gives a fixed sum to the proprietor 
of a copyrighted book, and it is limited to books. In its form as found 
in the act of 1870, or in the Revised Statutes, it is difiScult of construc- 
tion and its purpose is not plain. It may well be assumed that it was 
intended to obviate some of the disadvantages arising under the pénal 
provisions of the act of 1790, as now found in section 4965 of the 
Revised Statutes. The portion, however, of section 4964 relied on 
by the défendant is thé provision that the infringer "shall also forfeit 
and pay such damages as may be recovered in a civil action by such 
proprietor in any court of compétent jurisdiction." This gave a 
spécifie remedy to the proprietor of the copyright of a book, and it 
might well be considered that the particular relief so given was not 
pénal, nor in the nature of a qui tam suit, but remédiai ; so that it 
was necessary to remove ail implication against the possible taking 
away thereby of other remédiai proceedings. The fact that the word 
"forfeit" is used in connection with the damages to be recovered in a 
civil action, as well as in connection with each copy of the infringing 
book which becomes under the statute the property of the proprietor of 
the copyright, shows a strange confusion of thought, or indicates that, 
as the suit for damages is purely remédiai, the forfeiture of infringing 
copies is also to be held remédiai. Consequently we are well fortified 
in the proposition that it was necessary to remove any, implication 
that the authorization of one proceeding which was in efïect remédiai, 
or regarded as such, would bar other remédiai proceedings under 
the rules of the common law. However, this section is limited to copy- 
righted books, it has no relation to maps, and its précise purpose, con- 
struction, and effeet are doubtful ; so that for thèse particular reasons, 
as well as for the gênerai reasons which we hâve aiready given, neither 
this section nor. any other provision of statute to which our attention 
has been called, has sufficient pertinency to take away, directly or 
indirectly, by implication or otherwise, the substantial rights of a plain- 
tiff as they existed accordihg to the rules of the common law under the 
statute of 1790. We may> however, well repeat that we might safely 
hâve passed by ail this discussion of the history and particular features 
of the various statutes which we hâve examined, and relied on the 
gênerai proposition with which. we commenced, that the substantial 
rights at common law which existed under the original act of 1790 
are not to be held to hâve beèn taken away by implication arising f rom 
other subséquent législation, uniess, after the circumstances and pur- 
poses under and for which the législation was enacted hâve become 
thoroughly understood, it is clearly seen that the implication is of so 
necessary a character that it must be yielded to. 

The défendant asserts some narrow grounds of demurrer. The 
first is that there is an insufficient lack of allégation because the déc- 
laration does not state that the map in question was made from 
data or information worked out by its author. The déclaration allèges 
originality substantially in the language of the statute. which is the 
ordinary form of pleading, and is ail that is necessary. The défendant 
also maintains that the pleadings are in the alternative, to the effeet 
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that the plaintiffs are "authors, designers, inventors, or proprîetors." 
This objection was not speciiically assigned. Therefore, inasmuch as 
the déclaration contains sufficient matter informally alleged, it probably 
could not be taken advantage of at common law under this demnrrer, 
in which this alleged defect is not specially pointed out. It certainly 
is not available under the Massachusetts Practice Acts. Rev. Laws 
1902, p. 1552, c. 173, § 14. 

The judgment of the Circuit Court is reversed, the case is remanded 
to that court for further proceedings according to law, and the plain- 
tiffs in errer recover their costs of appeal. 



WESTERN UNION TBLEGRAPH CO. v. BAKER. 

(Circuit Court of Appeals, Eighth Circuit August 25, 1905.) 

No. 2,160. 

1. Négligence — ^Action foe — Plaintiff's Failtjbe to Exeecisb Peeventtvh! 

Oaee Fatal. 

One's right of recovery for damages on account of another's négligence 
la always conditioned by his own exercise of ordinary care to avoid or 
diminisli the damages as soon as he lînows that they are impendlng ; and, 
where the exercise of such care would hâve prevented them, the f allure 
to exercise it Is fatal to a recovery. 

[Ed. Note. — ^For cases in point, see vol. 37, Cent. Dlg. Négligence, §§ 
86-93.] 

2. SAMK— CONTRIEUTOET NEGLIGENCE— QUESTION, NOT WHICH NEGLIGENCE IS 

MoEE Pboximate Cause. 

In cases involving contributory négligence, the question Is not whether 
the négligence of the plaintifC or that of the défendant is the more proxl- 
mate cause of the injury, but it is whether or not the négligence of the 
plaintiff directly contributed to it. One -whose négligence directiy con- 
tributes to his injury cannot recover damages of another whose nég- 
ligence concurred to cause it, although the carelessness of the latter may 
be the more proximate cause of it. 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Négligence, §§ 
93, 112, 113, 162-167.] 

8. SAME CONTEIBUTOBY NEGLIGENCE — WHEH QUESTION FOE COUET OB JUEY. 

The question of the existence of contributory négligence is, like any 
other question of fact, for the jury when conditioned by conflicting testi- 
mony or doubtful déductions from the évidence. It is for the court when 
the évidence so clearly discloses the fact that a flndiug contrary to Its 
showing could not be sustained, and in ail such cases it is the duty of 
the trial court to instruct the jury to return a verdict in accordance with 
the évidence. 

[Ed. Note. — ^For cases in point, see vol. 37, Cent Dig. Négligence, §§ 
286, 291, 296, 299, 333-346.] 

4. TEIAL — WlTHDEAWAL OF CaSE FEOM JUEY. 

There is always a prellminary question for the jiidge before a case 
can be properly submittéd to the jury, and It is, not whether or not there 
Is any évidence, but whether or not there is any substantial évidence 
upon which a jury may properly rendor a verdict in favor of one of the 
parties to the action. The duty to détermine this question and to with- 
draw the action from the jury is Imposed upon the court in every case 
where the évidence and the rational déductions from It are undisputed 



316» 140 FEDERAL KEPOETEE. 

and of such a conclusive character that the exercise of a sound Judldal 
discrétion would compel a. refusai to give effect to a contrary verdict. 

[Ed. Note.— For cases In point, see vol. 46, Cent. Dig. Trial, §§ 338- 
340.] 

5. Telegeaph Company — Négligence — Conteibutoby Négligence of Plain- 
TiFF — Facts — Conclusion. 

Plalntiff was a résident of Llttle Rock, and lier father and brother were 
résidents of Hot Sprlngs. Her father died at G:30 Saturday mornlng, 
and her brother telegraphed her by means of the défendant this fact. The 
telegram was reeeived in Llttle Rock at 10 :24 a. m-, but was not delivered 
until 9 a. m., the next morning. At 11 p. m. Saturday the plaintlfC had 
learned ail the materlal facts told by the telegram. She had suflîcieiit 
money to pay her fare to Hot Springs, and there were two trains, which 
left at 7 and 9 respectlvely in the morning of Sunday, whlch would bave 
taken her to Hot Springs in time to attend the funeral. She knew ail 
thèse facts. She did not attend the funeral, and she testified that she 
dld not do so because, while she had money to pay her fare to HoC 
Springs, she did not bave enough to pay her fare back to Llttle Rock, 
and, whlIe she had frends in Llttle Rock who would hâve loaned her the 
money, she dld not hâve time to see them and get it. Meld, there was no 
substantial évidence that the delay In the delivery of the telegram caused 
the plaintiff's absence from the funeral, and the évidence was conclusive 
that her absence was caused either by her indisposition or her lack of 
ordlnary care to take one of the trains on Sunday morning after she was 
acqualnted with ail the necessary facts at 11 o'clock on Saturday night. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States ïor the Eastern 
District of Arkansas. 

Rush Taggart and Geo. B. Rose (Geo. H. Fearons, U. M. Rose, 
and W. E. Hemingway, on the brief), for plaintifï in error. 
J. H. Harrod, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge. Daisy Baker brought this action against 
the Western Union Telegraph Company, a corporation, for $5,000, and 
recovered a judgment for $1,600 damages on account of mental anguish 
and suflfering which she alleged the company had inflicted upon her by 
its delay from 10 -.24 in the morning of Saturday, August 13, until 
9 in the morning of Sunday, August 14, 1904, in delivering to 
her a telegram. Défendant denied that it was négligent, and denied 
that any of its négligence caused the damages. At the close of ]:he 
trial the record disclosed thèse facts: Daisy Baker, the plaintiff below. 
lived at Argenta, about two miles from the business center of the city 
of Little Rock, in the state of Arkansas. Her father and brother lived 
about 53 miles distant, at the city of Hot Springs, in that state. 
Two railroads, called in the testimony the "Choctaw" and the "Iron 
Mountain," connected thèse cities, and the time occupied by passenger 
trains in running upon them between the c£ties was from two to three 
hours. Passenger trains started at 7 and 9 in the morning of Sun- 
day, August 14, 1904, from Eittle Rock to Hot Springs on thèse rail- 
roads. The Rock Island Railroad operated two trains between thèse 
cities on that day ; one that left Little Rock at 7 :30 in the morning and 
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another that departed f rom that city at 2, and arrived there at 3 :4S in 
the afternoon. The plaintiff's father died at Hot Springs on the morn- 
ing of Saturday, August 13th, and her brother sent her a telegram by 
means of the défendant in thèse words: "Pa died this morning at 
6 :30. Corne if possible." The telegram was received at Little Rock 
at 10:24 on the morning of that day, but was not delivered to the 
plaintiff until about 9 in the morning of the next day. The plaintiff, 
however, learned at 8 in the afternoon of Saturday, from a Mr. Brat- 
ton, a friend, that her father had died ; but she did not then learn when 
he had died. At 11 o'clock that evening she learned from Judge Wood, 
another friend, that he had died that morning. The railroad fare from 
Little Rock to Hot Springs was $1.70. She could and would hâve at- 
tended her father's funeral if the telegram had been delivered to her 
on Saturday. She had $2 in her purse then and on Sunday, but she 
did not go, because, as she testified, she did not hâve money enough 
to make the trip, and the banks and stores were closed on Sunday, so 
that she could not get any. She testified that she tried to borrovi' some 
of three oi her neighbors ; that Mr. Bratton would hâve loaned her the 
money if she had asked him for it, but that he lived three miles from 
her home; and that she had a great many friends in Little Rock who 
would hâve furnished her the money if requested, but that she could 
not get to them in time to get off on any train. She also testified that 
her husband telephoned to the ticket agents of both railroad companies, 
and that he told her that they informed him that there was no train 
after 9 o'clock in the morning on Sunday which would arrive in Hot 
Springs before 4 o'clock in the afternoon, which was the hour of the 
funeral, and that she did not know that there was a train on the Rock 
Island Railroad which left Little Rock at 2 and arrived at Hot Springs 
at 3 :45 in the afternoon of Aueust 14, 1904. No évidence was produced 
of any other material fact. The court refused to instruct the jury to 
return a verdict for the défendant, and this ruling is assiçned as error. 
There is no claim for any pecuniary loss involved in this action. It 
is founded upon a statute of Arkansas, which provides that ail tele- 
graph companies doing business in that state shall be liable in damages 
for mental anguish or sufïering, even in the absence of bodily injury 
or pecuniary loss, for négligence in receiving, transmitting, or deliver- 
ing messages, and that the jury may award such damages as they con- 
clude resulted from the neglio:ence of the telegraph companies. Laws 
Ark. 1903, p. 133, c. 68. The anguish or suffering for which the 
plaintiff sought to recover damages under this statute was that 
which resulted to her from her absence from the funeral of her father. 
There were at least three facts which were indispensable to her cause 
of action: (1) That the company was guilty of négligence in the de- 
livery of the message ; (2) that the delay of the company in delivering 
the message caused the plaintiff's absence from the funeral of her 
father; and (3) that her absence inflicted anguish or suffering upon 
her. Conceding that there was évidence of the first and third facts, 
yet the plaintiff was not entitled to recover unless she also established 
the second. One may not be legally mulcted in damages for acts of 
négligence which did not produce them. The plaintiff mav not legally 
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take the moneys or the property of the telegraph company oti account 
of her absence £rom the f uneral and the mental anguish which ré- 
sultée! from that absence — unless the company's delay in delivering the 
message caused her absence, unless that delay made it impossible or 
impracticable, in the exercise of reasonable care, for her to be présent 

The fare from UttlcRock to Hot Springs was $1.70. At 11 o'clock 
in the evening of Saturday, August 13, 1904, the plaintiff knew every 
material fact which is stated in the telegram. She also knew that 
trains left Little Rock for Hot Springs at 7 and at 9 the next mornmg, 
and that they would take her to that city in ample time for her to be 
présent at the funeral of her father, and she had $2 in her p'jrse with 
which to pay her fare. She was less than three miles from the rail- 
road station. She had 10 hours, at least 4 of which would pass m 
daylight, after she knew ail that the telegram told and before the 9 
o'clock train would start; and the avoidance of mental anguish, which 
she estimâtes at $5,000 and the jury appraised at $1,500, was con- 
ditioned, so far as her knowledge extended, by her taking that train. 
She did not take it. The excuses which she givCs for her failure to 
do so are weak and frivolous. She says she did not go because, al- 
thdugh she admits that she had sufficient money in her purse to go to 
the funeral, she did not hâve enough to go and to return to Little Rock. 
Even so, delay in the delivery of the telegram did not prévent her from 
avoiding the anguish caused by her absence from the funeral. The 
limit of its causal influence under this statement of the case was to de- 
lay her return from Hot Springs until she could get $1.40 more. She 
testifies that she could hâve borrowed this amount from Mr. Bratton, 
but that he lived three miles from her résidence; that she had many 
other friends in Little Rock who would hâve loaned her this money, 
but that she could not reach them in time. But a distance of three 
miles in a city in the summer, with four hours of daylight in which 
to traverse it, is not an obstacle sufficient to prevent a person of ordi- 
nary care and prudence from avoiding impending damages of thou- 
sands of dollars. One's right of recovery for damages on account of 
the négligence of another is always conditioned by his own exercise 
of ordinary care to avoid the damages, after he knows they are im- 
pending, and, whère his exercise of such care would hâve prevented 
them, the failure to exercise it is fatal to his recovery. Western Union 
Tel. Co. v. Matthews (Ky.) 67 S. W. 849, 850; Joyce on Electric 
Law, § 972. 

Moreover, the question in cases of alleged contributory négligence 
is not whether the négligence of the plaintiff or that of the défendant 
was the more proximate cause of the injury, but it is whether or not 
the négligence of the plaintiff directly contributed to it. One whose 
négligence directly contributed to his injury cannot recover damages 
of another whose négligence concurred to cause it, even though the 
carelessness of the latter was the more proximate cause of it. Gilbert 
v. Burlington, C. R. & N. R. Co., 63 C. C. A. 27, 31, 128 Fed. 529, 
533; Pyle v. Clark, 25 C. C. A. 190, 192, 79 Fed. 744, 746; Motey v. 
Granité Co., 20 C. C. A. 366, 369, U Fed. 156, 159; Chicago & N. W. 
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R. Co. V. Davis, 3 C. C. A. 429, 431, 53 Fed. 61, 63; Railway Co. v. 
Moseley, 6 C. C. A. 641, 643, 646, 57 Fed. 921, 923, 925 ; Reynolds v. 
Railway Co., 16 C. C. A. 435, 438, 69 Fed. 808, 811, 29 L. R. A. 695; 
Schofield V. Railway Co., 114 U. S. 615, 618, 5 Snp. Ct. 1125, 29 L. 
Ed. 224; Railroad Co. v. Houston, 95 U. S. 697, 702, 24 L. Ed. 542; 
Havden v. Railway Co., 124 Mo. 566, 573, 28 S. W. 74; Wilcôx v. 
Railway Co., 39 N. Y. 358, 100 Am. Dec. 440. The exercise by the 
plaintiff of the care which a person of ordinary prudence and diligence 
would hâve used in like circumstances, after she knew ail the facts 
at 11 o'clock Saturday night, to take one of the trains to Hot Springs 
the next morning, would hâve carried her to her father's funeral 
and hâve avoided the anguish and damages of which she now com- 
plains. 

It is said that the question of the négligence of the plaintiff in this 
case was for the jury, and it is true that where there is a serious 
conflict of évidence, or where grave doubts arise what déductions of 
fact should be drawn from it, the question of contributory négligence, 
like other questions, is for the détermination of the jury. But if, at 
the close of the trial, the évidence so clearly discloses the fact that the 
plaintiff was guilty of négligence which directly contributed to his 
injury that a finding to the contrary could not be sustained, it is the 
duty of the trial court to instruct the jury to return a verdict for the 
défendant. There is always a preliminary. question for the judge be- 
fore any case can be properly snbmitted to the jury, and it is, not 
whether or not there is any évidence, but whether or not there is any 
substantial évidence, upon which a jury may properly render a verdict 
in favor of one of the parties to the action. If there is no such évi- 
dence, it is the duty of the court to direct the jury to return a verdict 
against him. This duty is imposed upon the court in every case where 
the évidence and the rational déductions from it are undisputed, or of 
such a conclusive character that the exercise of a sound judicial dis- 
crétion would compel a refusai to give effect to a contrary verdict. 
Southern Pac. Co. v. Pool, 160 U. S. 438, 440, 16 Sup. Ct. .3.38, 40 
Iv. Ed. 485; Patton v. Texas & Pacific R. Co., 179 U. S. 658, 660. 
21 Sup. Ct. 275, 45 L. Ed. 361 ; Chicago G. W. Ry. Co. v. Roddy, 65 
C. C. A. 470, 471, 131 Fed. 712, 713; Gilbert v. Burlington, C. R. & 
N. R. Co., 63 C. C. A. 27, 30, 31, 128 Fed. 529, 532; Clark v. Zarniko. 
45 C. C. A. 494, 496, 106 Fed. 607, 608. 

A careful perusal and analysis and a thoughtful considération of ail 
the testîmony in this case has driven our minds with compelling force 
to the conclusion that there is no substantial évidence in it that the de- 
lay in the deHvery of the telegram caused the absence of the plaintiff 
from the funeral of her father or the anguish she endured on that ac- 
count. That négligence had spent its causal force at 11 o'clock on 
Saturday night, when she knew ail the facts that the telegram com- 
municated and had ample opportunity to reach Hot Springs hours 
before the funeral of her father. She then had ail the information con- 
veyed by'the telegram. She had the money to pay her fare to Hot 
Springs. She knew that two convenient trains would leave for that 
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city at 7 and 9, respectively, the next morning. She had fit opportutiity 
and every necessary and convenient facility to be présent at her father's 
funeral. Neither the preceding nor the subséquent delay of the tele- 
gram could hâve prevented her from embracing this opportunity, 
or from using the ample means to reach Hot Springs before the 
funeral which were at her command. If she failed to take advantage 
of the former or to avajl herself of the latter, the cause of that failure 
was not the négligence of the telegraph company, but her own indis- 
position, or her failure to exercise ordinary care to do so. 

There are other questions presented by the record in this case, 
notably the constitutionality of the statute on which this action is 
based. That question is not decided, and our opinion concerning it 
is not intimated by the détermination of this case. It is not deemed 
wise to consider or décide that question in a case which présents no 
cause of action under this statute and thus renders a considération of 
its validity unnecessary. 

The judgment below must be reversed, and the cause must be re- 
manded to the court below, with instructions to grant a new trial ; and 
it is so ordered. 



In re BENJAMIN. 
(District Court, M. t). Pennsylvania. September 7, 1905.) 
No. 588. 

1. Fbauds, Statute or— Pabol Sale of Standing Timbbb. 

A sale by paroi of standing timber, to be Immedlately eut, Is good In 
law. 

[Ed. Note.— For cases In point, see vol. 23, Cent. Dig. Frauds, Stat- 
ute of, § 86.] 

2. BaNKEUPTCY— InjUNOTION— RiGHT OF REFEREE TO AWABD. 

The right of a référée to award an Injunctlon cannot be regarded as 
flnally settled. But where, on an application for an injunction, the par- 
ties hâve gone before the référée and subniitted the question at issue 
between them, Inasmuch as it might bave been referred to him by the 
court In the flrst instance, this will be regarded as an équivalent by 
which the parties are bound. 

8. Same— Fraudulent Sale of Peopebtt by Bankbupt— Pubohasee How Af- 

FECTED. 

Up to the moment of bankruptcy a party may make a valld disposition 
of hls property, where It is done for a fair considération and with an 
honest motive; and even where there Is a fraudulent intent, in order to 
afCect the purchaser, collusion must be shown. 

4. Same. 

Where, on a sale of standing timber to be immedlately eut, It was shown 
that the prlce was inadéquate ; that the sale was made when the bank- 
rupt was tinder exécution, and had the effect of taklng away that much 
from the value of the fann, which was heavily Incumbered, to the known 
détriment of those who had liens upon It; that there was a secret addi- 
tlonal prlce for the beneflt of the bankrupt from that which was openly 
spoken of ; that the purchaser paid almost nothing down, and at once 
stopped payment on a check given for the balance on a mère rumor ot 
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trouble, as though conscious of its possibillty, and in the meantlme was 
eutting down and taklng off the tlmber as rapldly as possible — a décision 
by the référée that the sale was fraudulent will net be disturbed. 

In Bankruptcy. On certificate from J. W. Codding, référée. 

Lilley & Wilson, for exceptions. 
Rodney A. Mercur, for trustée. 

ARCHBALD, District Judge. The right of a référée to award an 
injunction cannot be regarded as finally settled; for, while it is sus- 
tained by some of the leading works on Bankruptcy (CoUier [5th Ed.] 
p. 132; Brandenburg [3d Ed.] § 683), it is denied by rule in certain 
jurisdictions (In re Siehert, 13 Am. Bankr. Rep. 348, 133 Fed. 781), 
and limited in others (ColHer, p. 133, note 52), and is materially 
restricted, if not taken away, by the gênerai orders promulgated by 
the Suprême Court. Gen. Order 12. It is not questioned, however, 
hère, and I only refer to it, so that in confirming the action of the 
référée I may not be committed to it as a précèdent. The parties hâve 
submitted the question at issue between them to the référée for dis- 
position, and, as the court might hâve referred it to him in the first 
instance, this must be regarded as an équivalent, by which they are 
bound. In re Steuer, 5 Am. Bankr. Rep. 209, 104 Fed. 976. 

The référée bas found that the paroi sale made by the bankrupt to 
Kelley, just prior to his bankruptcy, of the standing timber on the 
three acres of his farm lying east of Bennett creek, for the price of $25, 
was intended to defraud his creditors, and the only question is whether 
this was warranted by the évidence. This dépends upon a number 
of facts and circumstances. As pointed out by the référée, not only 
was the price inadéquate — the value of the timber being variously es- 
timated at from $75 to $250, and the damage to the rest of the farm 
(which was heayily incumbered), by its being taken off, from $200 to 
$500 — ^but the sale was also made in the face of an exécution on which 
the Personal property of the bankrupt had been disposed of by the sher- 
iflf, and which, as was to be expected, was immediately followed by a 
levy on the real estate; the timber in the meantime being eut down 
and taken off as rapidly as possible by the purchaser. There was some 
évidence, also, that Kelley said he had bought the timber for $50, al- 
though the nominal price was but half that, and of this but $2 was paid 
in cash; a check for $23 being given for the balance, on which pay- 
ment was stopped by Kelley on the ground that he heard there might 
be trouble. No doubt, a sale by paroi of standing timber, to be imme- 
diately eut, is good in law. Robbins v. Farwell, 193 Pa. 37, 44 Atl. 
260. And even up to the moment of bankruptcy a party may make a 
valid disposition of his property, where it is donc for a fair considéra- 
tion and with an honest motive. Githens v. Schiffler, 7 Am. Bankr. 
Rep. 453, 112 Fed. 505 ; In re Duffy, 9 Am. Bankr. Rep. 358, 118 Fed. 
926. In order to affect the purchaser, also, collusion must be shown. 
But the intent is the test, whether honest or fraudulent, and, while 
the évidence hère to call the transaction in question may not be strong, 
the référée, who had the witnesses before him and heard their tësti- 
mony, was unfavorably impressed by it, and I am not prepared to dis- 
140 F.— 21 
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turbhis 'conclusions/' The inadéquacy of the price; the fact that 
the sale was rtiade when the bankrapt was under exécution and had 
the efifect of taking that much away f rom the value of the farm, to the 
known détriment of those who had liens upon it ; the existence of a 
secret additional price for the benefit of the bankrupt from that which 
was openly spoken of; and the action of Kelley in paying- almost 
nothing down, and at once stopping payment on his check on the mère 
rumor of trouble, as though conscious of its possibility — ail are cir- 
cumstances of more or less significance, which we may assume entered 
into the décision! of the référée and go to sustain it. 

The suggestion that irrelevant évidence was admitted, which migh't 
hâve influenced the référée in his conclusions, requires no discussion. 
No exception was taken to it at the time, and it cannot, therëfore, be 
insisted on hère. 

The objections are overruled, and the action of the référée in re- 
straining the cutting and removal of the timber in question is adopted 
and confirnied. 



BEIGHAM et al. T. LTJCKENBACH et al. 

(District Court, D. Maine. August 30, 1905.) 

No. 44. 

1. Collision— Steam and Sailing Vessel at NiaHi^DuTT of Steam Vessel 

TO Keep Vigilant Lookotjï. 

It Is the duty of a tug, navlgatlng in the nighttlme In a place frequented 
by ail kinds of vessels, to hâve the highest degree of vigilance and care 
oh the part of her lookont, who should be statloned in the very best 
place possible for seeing and hearlng, >vhere he cannot be interfered with 
by conversation, and sufflciently near the stem to enable him to see 
objects ' lytng low in the water; and the absence of a lookout so sta- 
tloned, and exerclsing such vigilance and care, is prima facie évidence 
that tiie tug was in fault for , a collision with a sailing vessel, which 
, should havç been seen in time tp hâve been avolded. 

[Éd. Note,— For cases in point, see vol. 10, Cent Big. Collision, || 
140-146.] 

2. SAKE— Unavoidable Accident. 

The fact that a tug's wheél jammed and prevented the changing of her 
course in time to avoid collision with a crossing schooner was not an un- 
avoidable accident which will exonerate the tug from fault, where the 
, Jamming was the resuit of the suddenness with which the wheel was 
turned, which would not hâve been necessary if the schooner had been 
seen when she should haVe been, ii the tug had kept a proper lookout. 

3. SAME— LiOHTS— CONFLIOTING EVIDENCE CONSIDEKED, 

The testimbny of men engaged In navigating a schooner, which was sunk 
by collision with a tug at night, that the schooner's side lights were burn- 
Ing, is not%eakened Kj* the fact that they also testify that they looked at 
u the, Ughts Cafter the tug was seen approaching, such act being a natural 
one with careful na^igators; and their positive testipiony to the fact wJU 
autweigh the négative testîmony of those navigating the tug that they did 
not see the schooner's lights, eSpecially where their position on the tug 
\fras not â; favoi-ablé one for the purpose. 
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4. Same— Yessels Cbossinq— Flabe^TJp Lisht. 

A schooner cannot be clmrged with fault because she did not show a 
flare-up light to a steamer apiiroaohing from forward of lier beam, but 
such action would, on the contrary, hâve been a faialt. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 114. 

Signais of meeting vessels, see note to The New York, 30 O. C. A. 630.] 

5. SAME— TUG AND SCHOONEE— DUTY OF SCIIOONEE TO KEEP HEB COUBSE. 

A schooner which was sailing close-hauled, and was privileged over a 
tug approaching on a crossiug course, will not be held in fault for a col- 
lision, because she kept her course as required by the rules, unless it clear- 
ly appears that there were spécial circumstances which required a change 
o£ course. 

[Ed. Note. — For Cases In point, see vol. 10, Cent. Dig. Collision, i 48.] 

6. Same. 

A collision at sea In the night, a few miles out from tlie harbor of Port- 
land, Me., between a tug leaving that port and a crossing schooner. held to 
hâve been due solely to the fault of the tug, by reason of her f ailure to see 
the schooner in time, through inattention and lack of vigilance on the part 
of her lookout. The schooner Jield to hâve been without fault. 

Iti Admiralty. Suit for collision. 

Benjamin Thompson, for libelants. 
Peter S. Carter, for respondents. 

HALE, District Judge. Tliis case arises from a collision which 
occurred on the Ifith day of November, 1904, at half past 9 o'clock in 
the evening, about three miles south by west from Cape Elizabeth light- 
ship, between the libelants' schooner, Vidia M. Brigham, and the re- 
spondents' steam tug, Walter A. lyUckenbach. 

The steam tug is 134J/^ feet in length, 36 feet beam, 16^/io feet deep, 
395 tons net tonnage, and of 900 horse power. She is employed by the 
respondents in towing on the Atlantic coast. She left her dock in Pori- 
land at about 8 o'clock in the evening of the collision, bound for Provi- 
dence, and was making from 9 to 15 knots. Capt. Daly, her master, 
was in the pilot house in charge. From the time she left her dock up 
to the time of passing the Cape Elizabeth lightship, he was also per- 
forming the duties of lookout. Nelson Farrow was engaged in caring 
for the dock lines and putting them below, until the tug reached a 
point near the Cape Elizabeth lightship, when he entered the pilot 
house and was acting as lookout, standing at the fore window on the 
port side. The steam tug's course, from the time she left Portland 
Harbor up to the time of passing the lightship, was southeast by south. 
At that point she changed her course to S. % W., and continued on 
that course until about the time of the collision. Neither the captain 
nor the lookout observed any light, or the sails of any vessel, until the 
upper part of the sails of the schooner loomed up under the steam 
tug's bow. They did not at that time see the jibs of the schooner, nor 
any lights upon her. When the sails of the Brigham were first seen, 
the bells to stop and full speed astern were immediately given and 
obeyed in the engine room. Capt. Daly attempted to put the wheel 
hard aport, but, owing to the quick movement of the wheel, the steam 
steering gear became jammed, and before the tug's course could be 
very much changed the vessels came together. 



324 140 FBDBBAL KÈPOBiiEB. 

The schooner was a fishing vessel 97 feet long, 20 feet and 8 inches 
beam, 9 feet and 8 inches deep, and of about 53 tons net tonnage. She 
was on a voyage from Gloucester, Mass., to Boothbay Harbor, Me., and 
was proceeding, under her four lower sails, close-hauled" on the port 
tack, full and by, making about 9 knots. Her course was about 
E. by N. to E. N. E. She had two men on deck — John Daly at the 
wheel, and Everard W. Doughty forward on the lookout. While she 
was thus proceeding, about 9 o'clock, the watch on deck observed a 
steamer, which proved to be the steam tug coming out of Portland 
Harbor on a southeasterly course. This fact was noted by the two men 
on the schooner's deck. After the tug passed the Cape EHzabeth 
lightship, she was observed to swing to the south. Her green Hght 
and mast headhght were séen by those on the schooner's deck, and con- 
tinued to be seen until she was a short distance away from the schooner, 
when the tug was observed to swing to starboard, so that both Hghts 
were visible. Very soon after she struck the schooner on the port side 
about 10 feet forward of her stem, cutting the stern completely off. 
The port side of the schooner swung alongside of the steam tug. The 
schooner sank a few minutes after the collision ; the crew having barely 
time to get out their dories and row to the tug. Ail of the crew of 
the schooner were rescued, with the exception of Daly, the wheelsman, 
who was drowned. 

This libel in personam is brought by the master, in behalf of the 
owners and crew of the schooner, to recover damages for the loss of 
the schooner, her outfits and stores, and the personal effects of the 
crew. 

1. The principal fàult alleged against the tug is that she did not 
hâve a proper lookout, and for that reason did not discover the schooner 
in season to keep clear of her. 

The night was cloudy. The moon set about midnight. There is 
much conflict of testimony as to how dark it was, and as to how far 
the sails of a vessel could be seen. The testimony ofïered by the libel- 
ants tends to show that Hghts could be seen a mile and a half away, 
and that the sails of a schooner like the Brigham could be seen from 
half a mile to a mile. On the other hand, the évidence of those on the 
deck of the tug is that the night was dark, cloudy, and gray, a "phos- 
phorous night," when objects lying low in the water could not be seen 
by an approaching vessel until within a very few feet. The tug 
changea her course at the lightship, and from that point was heading 
S. H W. The schooner's course was E. by N. to E. N. E. The tug, 
then, as she approached, could not hâve been more than three points 
forward of the schooner's beam. The vessels were therefore approach- 
ing each other approximately at right angles. The schooner had two 
masts, and presented the surface, and not the edges, of nearly new, 
white sails to the view of thè tug. The testimony of the keeper of the 
lightship, and of other unprejudiced witnesses, leads me to the belief 
that such sails could hâve been seen by a vigilant lookoUt in season 
to hâve avoided the collision. Up to the lightship, the captain alone 
was performing the duties of lookùut, as well as the duties of wheels- 
man. When near the lightship, Farrow came into the pilot house and 
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undertook to perform the duties of lookout, standing at the fore window 
on the port side. The tug was going ont of Portland Harbor in the 
path of commerce, a place frequented by vessels of ail kinds. She was 
under the duty, then, to hâve a lookout stationed at a point best suited 
for the purpose of hearing and seeing the approach of objects likely 
to be brought into collision. The United States Circuit Court of Ap- 
peals for the Fourth Circuit, in The Vedamore, 137 Fed. 844, holds 
that a lookout should be placed in the bow of the ship ; that the bow is 
the best position from which to hear sounds and observe objects; and 
that it will not avail a ship, which is bound to properly place her look- 
out, to show that its deck was so overcrowded that proper room could 
not be reserved for stationing a lookout. Judge Waddill, in speaking 
for the court, refers to The Michigan, 63 Fed. 280, 288, 11 C. C. A. 187, 
in which Judge Hughes used the following language. 

"It was a flagrant fault in Tbe Michigan that on the occasion of this col- 
lision she had no lookout In her bow, close up to her stem, in position to look 
over the point of the vessel on each side, and to discover in good tinie vessels 
that might be ahead of her in her course." 

In The New York, 175 U. S. 204, 20 Sup. Ct. 73, 44 h. Ed. 126, the 
court said : 

"Her offlcers failed consplcuously to see what they ought to bave seen and 
to hear what they ought to bave heard. This, unexplained, is conclusive 
évidence of a détective lookout." 

In The George W. Childs (D. C.) 67 Fed. 269, the court said: 

"The night was favorable to seeing. The schooner's sail was new and 
bright in color, and I am eonvlnced that she was not seen earller, onJy because 
of the tug's neglect to maintain a proper lookout. The statement that it is 
not customary for tugs to maintain a more vigilant lookout than this tug 
had is immaterial. The law détermines their duty in this respect, and they 
cannot avoid it without becoming responsible for the conséquences. * * • 
While I believe it to be clear that a proper lookout would hâve discovered 
the sloop in time to keep ofC, it is not necessary that this fact shall afflrm- 
atlvely appear, except as a resuit of the inference stated." 

In The Patria ( D. C.) 92 Fed. 411, Judge Addison Brown held a 
steamer in fault for not having a lookout stationed forward at the 
bow, and held that, if on account of any weather conditions it was dé- 
sirable to hâve a lookout as high above the deck as possible, this would 
not be a justification for the omission to keep a good lookout at the bow. 

In The Genesee Chief, 12 How. 4C3, 13 L. Ed. 1058, the court said : 

"It is the duty of every steamboat, traversing waters where sailing vessels 
are often met with, to hâve a trustworthy and constant lookout besides the 
helmsman. * * • And whenever a collision happens with a sailing vessel, 
and it appears that there was no other lookout on board the steamboat but 
the helmsman, or that such lookout was not stationed in a proper place, or 
not actually and ■ vigilantly employed in his duty, it must be regarded as 
prima facie évidence that it was occasioned by her fault." 

In The George M. Dallas, Fed. Cas. No. 5,338, the District Court 
held that the steamer was in fault for not having a compétent lookout 
stationed in the forward part of the boat, whose duty it was to descry 
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aijd report to the proper officer vessels approaching at the earliest 
possible moment. Nelson, Circuit Justice, on appeal said: 

"She [the steamer] had no lookout, In the maritime sensé of that term. The 
pilot and captain were in the pilot house, which was some 50 feet from the 
stem of the vessel." 

In The Ottawa, 3 Wall. 368, 273, 18 L. Ed. 165, 167, the court said: 
"Steamers are required to hâve constant and vigilant outlooks stationed in 
proper places On the vessel. * • * Proper lookouts are compétent persons 
other than the> master and helmsman, properly stationed for that purpose on 
the forward part of the vessel; * * * and, in gênerai, elevated positions, 
sueh as the hurricane deck, are not so favorable situations as those more 
usually seïected on the forward part of the vessel, nearer the stem. Persons 
stationed oh the forward deck are nearer the water Une, and consequently are 
less likejy to overlook small vessels, deeply laden, and more readily ascertain 
their exact course and movements." 

In St. John v. Paine, 10 How. 557, 13 L. Ed. 537, the court said : 
"We are also satisfled that the steamboat was in fault in not keeping at the 
time a proper lookout on the forward part of the deck, and that the failure to 
descry a schooner at a greater distance than half a mile ahead is attributable 
to this neglect. The pilot house in the night, especially if dark, and the view 
obscured by clouds in the distance, was not the proper place, whether the 
Windows weré up or down. The view of the lookout stationed there must 
necessarily hâve been partially obstructed. A compétent and vigilant lookout 
stationed at the forward part of the vessel, and in the position best adapted 
to desçry vessels approaching at the earliest moment, is indispensable to ex- 
empt the steamboat frorû blâme In case of accident in the nighttlme, whlle 
navigating waters on which it is aeeustomed to meet other water craft." 
The Oaro (D. C.) 23 Fed. 734; Haney v. Packet Company, 23 How. 287, 16 L. 
Ed. 562; The Northern Indlana, 3 Blatehf. 92, Fed. Cas. No. 10,320; The City 
of Phlladelphia v. Gavagnin, 62 Fed. 617, 10 C. C. A. 552. 

In the case at bar the steamer was navigating in the nighttime in 
a place frequented by ail kinds of vessels. At such a time and place 
the highest degree of vigilance and care must be expected from the 
lookout. While it is impossible to lay down the spécifie rule that the 
pilot house of a tug is always an unsuitable place for a lookout, I must 
come to the conclusion that in the nighttime, in the path of commerce, 
a tug should hâve her lookout stationed in the very best place possible 
,for seeing and hearing, in a position where he cannot be interfered 
with by conversation, and sufïiciently near the stem to enable him to 
see objects lying low in the water. I am constrained by the proofs to 
believe that the tug should hâve seen the schooner in time to keep clear 
of her. The fact that she did not see her is sufficient, in my opinion, 
to impute négligence upon the part of the lookout. I will not under- 
take to décide whether he was prevented from seeing her by his loca- 
tion in the pilot house, or by his inattention and lack of vigilance. 
From the cases to which I hâve referred, it will be seen that the courts 
hâve generally held that a point nearer the stem of a vessel is a more 
approved place for a lookout to be stationed, and that the fact that 
there werè davits or other tackle on the fOrward part of the tug can- 
not be an excuse for lOcating a lookout in a place less adapted to hîs 
parposes ; but, in whatever position hè was stationed, he was charged 
with knowledge that his steamer was sailing in the nighttime in the 
path of ivessels, and that the time and place çall for a high degree of 
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attention and vigilance on his part. I do net, however, hold that it 
was in itself négligence to station the lookout in the pilot house in a 
tug of the size and character of the Luckenbach, even in the night- 
time and when going out of Portland Harbor; but I am constrained 
to hold that, being in the pilot house, and not further forward upon the 
vessel, an extraordinary degree of care was required of a lookout so 
stationed. I am of the opinion that the collision occurred from the 
inattention and lack of vigilance of the person who was undertaking 
to perform the duty of lookout on the part of the steam tug. I am of 
the opinion that the lookout was not in full and faithful performance 
of his duty at the time of the collision ; that, if he had been faithfuUy 
performing his duty, he would hâve seen the schooner in time to avoid 
the collision. I am, then, of the opinion that the collision was occasion- 
ed by the fault of the tug. 

2. It is urged, also, that the tug's steering gear became jammed, 
thus preventing her from avoiding the schooner ; and that this was an 
unavoidable accident on the part of the tug, for which she is not re- 
sponsible. Capt. Daly, the master of the tug, says that, if he had seen 
the schooner in time to hâve rolled the wheel back when it jammed, 
there would hâve been no difficulty: that the jamming of the wheel 
was due to the suddenness with which it was rolled to port. Farrow, 
the lookout, says that, if the schooner had been seen a little sooner, 
there would hâve been no difficulty in going under her stern ; that they 
would hâve had time to port their wheel more slowly, and so to obviate 
jamming it. If, therefore, there had been a vigilant lookout aboard the 
tug, the schooner would hâve been sighted seasonably, and there would 
hâve been no jamming of the wheel. 

In The Surf (D. C.) 132 Fed. 880, a very récent case in the New 
York District, Judge Adams held that it is not unavoidable accident, 
but négligence, where a master proceeds carelessly on a voyage, and 
afterwards circumstances arise when it is too late for him to do what is 
right and proper to be donc. 

In the case at bar the défense of unavoidable accident cannot, in my 
opinion, be successfully urged by the tug. 

3. The respondents accuse the schooner of fault, in that she did 
not hâve proper side lights set and brightly burning at the time of the 
tug's approach. 

Upon this point there is the distinct, affirmative évidence of those up- 
on the deck of the schooner that the lights were lighted and burning 
at the time of the collision. When the tug was first seen, Doughty, 
the lookout, says that he had a conversation with Daly, the wheelsman, 
as to the steamer coming in sight, and that after such conversation he 
remembers looking again at the schooner's lights. He says he look- 
ed at the lights three times as the steamer was approaching, and that 
the lights were burning brightly; that the man at the wheel said to 
him, when the steamer was approaching, "Are the lights burning ?" and 
he replied, "Yes, sir." He says that the reason for the wheelsman 
asking about the lights was because he saw the steamboat coming down, 
and she was quite well down toward the schooner and heading for- 
ward of the beam, and was at that time from half to three-quarters of a 
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mile away, and that there was nothing on the port side of the schooner 
which would in any way hide the port light ; ail the sails being on the 
starboard side. 

In The Alice B. Phillips, 81 Fed. 415, 416, 26 C. C. A. 467, the court 
said : 

"The testlmony of those on board the schooner Is harmonlous, positive, and 
crédible, and is distinctly to the effect not only that the light in question was 
actually burning, but also that it was brlght; and we cannot agrée that, be- 
eause It has been testifled that some— perhaps ail — of thèse witnesses 
specially looked at the light and observed its condition when the steamer was 
perceived to be approaching, we should regard their statements with suspicion. 
On the eontrary, we think this was a perfectly natural thing for them to do 
under the circmnstances, and that the fact that they did do it makes their 
testimony ail the more certain and rellable." 

So, also, in the case at bar, the fact that the lookout on the schooner 
saw an approaching steamer, and at once looked to see if his own ves- 
sel's lights were in such condition that the steamer could see them, 
seems to me to be a circumstance in favor of the schooner. It seems 
to me to be the natural act of a careful man, and to make his testimony 
ail the more valuable. Against the positive, distinct testimony of men 
aboard the schooner, who swear that they saw the lights burning 
brightly both before and after the collision, we hâve the testimony of 
the men on the deck of the tUg. Much stress is laid upon the testi- 
mony ofCapt. Daly and Farrow that, when close to the schooner, they 
saw no lights ; but it will be seen from their own testimony that they 
were not in a position at the time of the discovery of the schooner to 
see her lights, but to see only the upper part of the sails. Their location 
in the pilot house, raised above the deck of the tug, was such that they 
would not hâve been likely at that time to see the side lights of the 
schooner. In regard to the testimony of the men upon the tug, it 
must be said, too, that it is at best négative. In référence to such testi- 
mony, Judge Waddill, in The Richmond (D. C.) 114 Fed. 208, 211, 
says : 

"This positive testimony by those on the schooner, In a position to see the 
lights and know of their condition, wlll not be lightly rejected because other 
persons, whose duty it was to hâve seen them, either falled to observe or 
happened not to see them. Négative évidence of this character cannot be ac- 
cepted to outweigh positive évidence. The fallure to observe a light cannot be 
said to disprove its existence. * • * The court should be slow to hold 
that the offlcers and crew of a vessel were navlgating the same without lights, 
as by so doing they were Imperiling, not only the shlp and its cargo, but their 
own lives. * * * A most signiiicant circumstance bearing upon the vessel's 
ligbts is the fact that, although the fallure of the vessel in this regard is made 
the chief basis of the steamer's défense, the fact that such lights did not ex- 
Ist was not made record of at the time of the collision,^ either in the steamer's 
log or the protest made the next day. Both the log and the protest utterly 
fail to make any référence to such conditions, and it is hard to believe that so 
Important an omission would hâve been made, had the lights not been burning. 
Although the hull and spars of a vessel could be seen a half a mile away, he 
[lookout] neither saw the vessel in collision with his ship, nor its lights, until 
they were within 300 feet of each other, and then not until his attention was 
called by the screams of persons aboard of the schooner, when, without re- 
porting the schooner, he immediately left his station. Had this lookout been 
compétent or in the proper discharge of his duty, the schooner could easily 
hâve been seen and reported, with or without lights, according to his own 
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statement, In tlme to avold the collision. Indeed, although tlie lookout could 
hâve seen the schooner's llghts two miles away, and the vessel itself a half 
mile away, he admits that he saw neither, until his attention was attracted by 
the screams of those on the vessel. This Is équivalent to a confession of his 
own négligence." 

See, aiso, The Alabama (D. C.) 114 Fed. 314. 

In The Pavonia (C. C.) 26 Fed. 106, Judge Wallace held that, when 
there was no obstacle in the way, the fact that an approaching vessel 
is not seen is ail that is necessary to impute négligence on the part 
of the lookout. 

After carefully examining the proof in the case, the court cornes to 
the conclusion that at the time of the approach of the steamer, and up 
to the time of the collision, the schooner's lights were properly set and 
burning ; that the failure on the part of the tug to see those lights was 
due to the want of a vigilant and efficient lookout. 

4. The respondents f urther . accuse the schooner, because she did 
not show a flare-up light to the steamer. 

Article 10 of the sailing rules provides : 

"A vessel which is being overtaken by another shall show from her stem to 
such last-mentioned vessel a white llght or a flare-up light." 

The steamer's course was changed at the lightship to S. % W. At 
that time the vessels must hâve been more than three miles distant. 
As the schooner's course was from E. by N. to E. N. E., it is perfectly 
clear to me that the schooner was not being overtaken, within the mean- 
ing of article 10. Doughty says that the steamer was approaching 
from three points forward of the beam, and that "she was always ap- 
proaching from forward of the beam." 

There is no testimony to induce me to believe that this was a wrong 
conclusion. It has been repeatedly held that the showing of a flare-up 
light to a steamer approaching from forward of the beam is a fault. 
In The Algiers (D. C.) 38 Fed. 526, it will be seen that the courses of 
the colliding vessels were almost the same as those on which the tug 
and the schooner were sailing at the time they came together in the 
case at bar. 

In that case Judge Benedict held that it was a fault for a schooner 
to display a flare-up light to an approaching vessel, except when she 
was being overtaken by such vessel. He found the schooner at fault 
for exhibiting a flare-up light to the steamer approaching forward of 
the beam. See, also, The Lepanto, 50 Fed. 234, 1 C. C. A. 503. In 
the case at bar, when the men on the schooner saw the 'steamer ap- 
proaching, they had a right to suppose that the steamer had the schoon- 
er in view. They had a right to suppose, also, that she was approach- 
ing from forward of the beam; and the évidence tends to show that 
such was the fact. Under thèse circumstances it would hâve been a 
fault for the schooner to hâve exhibited a flare-up light to the steamer. 
But it is contended that, when the steamer was very close to the schoon- 
er, then, under article 12, the schooner should hâve shown a flare-up 
light to the steamer, to attract her attention. The tendency of the 
courts is to hold that the exhibition of irregular lights by a vessel to an 



330 .140 FEDERAL REPORTEE. 

approaching vessel is attended with great danger ; aâ such action might 
tend to very greatly mislead. 

In The Robert Graham Dun and The Excelsior (D. C.) 103_Fed. 653, 
it was held that a schooner cannot be held in fault for a collision with 
a steamer in the night, because of her failure to exhibit a flare-up light, 
where her other lights were burning brightly, and ho necessity appear- 
ed therefor, until after the time she was discovered by the steamship. 
At page 656 the court says: 

"The final question arlses, by whose fault had the steamer been brought Into 
that situation? For a long distance away tlie steamer's lights had been ob- 
served by those on the schooner, and no reàsonable excuse is offered for the 
failure of those on the steamer to discover the lights of the schooner, until 
the vessels were near together. The lights were there, they were burning, and 
it is believed that they were not obseured." 

In The Furnessia (D. C.) 137 Fed. 955, the schooner was accused 
because she exhibited a flare-up light, and the court found that the 
exhibition of this irregular light presented a difïîcult question. The 
court, however, excused the schooner on the ground that the collision 
was fully accounted for by the plain faults of the steamship. In the 
case at bar, after it became évident to the schooner that the steamer 
did not hâve the schooner in view, it was too late to show any flare-up 
light. Up to that time there was no spécial cause creating a necessity 
for a departure from the gênerai rule in order to avoid the danger, 
such as is alluded to by Judge Putnam, in The Dimock, 77 Fed. 326, 
230, 33 ce. A. 123. This is not one of the extrême cases spoken 
of by Judge Putnam when a departure from the gênerai rule is rendered 
necessary to avoid an impending péril. See, also, The Oregon, 158 U.S. 
186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The Maggie J. Smith, 133 U. S. 
354, 8 Sup. Ct. 159, 31 L. Ed. 175. 

From ail the testimony, I am constrained to décide that the schooner 
was not in fault in failing to show a flare-up light to the steamer at 
any time during her approach, or at the time when the vessels came 
together. 

5. The respondents further accuse the schooner of fault, because 
she held her course on the steamer's approach. 

Article 21 of the International Rules provides: 

"Where, by any of thèse rules, one of two vessels is to keep out of the way, 
the other shall keep her course and speed." 

■« 

The note under this rule is: 

"When, in conséquence of thick weather or other causes, such vessel flnds 
herself so close that collision cannot be avoided by the action of the giving- 
way vessel alone, she also shall take such action as will best aid to avert col- 
lision." 

Article 27 provides : 

"In obeying and construlug thèse rules, due regard shall be had to ail 
dangers of navigation and collision, and to any spécial circumstauces whieh 
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may render a departure from the above rules necessary in order to avoid im- 
médiate danger." 

Article 29 provides: 

"Xotliing in thèse rules shall exonerate any vessel, or the owner or master 

or crew thereof, from the conseqtiences of any neglect to carry lights or 
signais, or of any neglect to keep a proper lookout, or of the neglect of any 
précaution which may be required by the ordinary practice of seamen, or by 
the spécial clreumstances of the case." 

It is urged with great insistance by the respondents that tlie testimony 
in this case shows that, under article 27 and the note under article 21, 
it was clearly the duty of the schooner to change her course when she 
saw the steamer approaching; that, while the steamer was tipon her 
first course, and, even after she had changed her course at the lightship, 
it was the duty of the schooner to put her wheel up and go off on a 
course parallel with the steamer, letting the steamer draw away from 
her. 

Doughty, the lookout upon the schooner, says that he saw the steam- 
er when she was about a quarter or a third of the way from the Port- 
land Light to the Cape Elizabeth lightship ; that she was heading out to 
the southward and eastward ; that later, and after she got by the light- 
ship, she kept more to the south, and was afterwards apparently head- 
ing directly south. When she was a mile and a half or two miles away, 
he asked Daly, the man at the wheel, if he saw the steamer coming, and 
Daly replied, "Yes, she's coming down pretty close to us." And 
Doughty then said, "I guess she will go by the bow." Daly replied that 
he thought she would go under the schooner's stern. He further testi- 
fies that the steamer continued to show her green light until in close 
quarters with the schooner, when both lights were visible. She was 
approaching forward of the beam, and he thought that, though she was 
in close quarters, she would go by the schooner's stern. He remained 
at his post, and Daly did not leave the wheel. When the steamer was 
350 or 400 feet away, bearing forward of the beam, the man at the 
wheel asked Doughty if it was best "to shift her course," to which 
Doughty replied : "No, for pity's sake hold your course. If you don't, 
she'll run us down." Doughty says that it was a clear night, and that 
the steamer could see the schooner's lights, and that they thought the 
steamer would go under the schooner's stern ; that he thought that 
they did not hâve any right to ease their sheet and run before the wind 
as they were full and by, and the steamer was supposed to keep out 
of their way. 

In The Patria (D. C.) 92 Fed. 411, 415, Judge Addison Brown, in 
speaking of the great reluctance which the courts hâve to finding a 
vessel in fault for keeping her course, as respects a steamer which is 
bound to keep out of the way, refers to the rule given in Haight v. Bird 
(D. C.) 26 Fed. 541, where the court says : 

"No exception to the gênerai rule that a sailing vessel must keep her course 
can, however, be allowed, except where it is entirely clear, not only that by 
changing her course she would in fact hâve avoided the collision, but that 
under the clreumstances of the moment, as they appeared to the sailing vessel, 
escape by that means was so easy and obvions to a person of ordinary nautical 
judgment that it was clear négligence to omit It." 
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In Baker v. City of New York, 1 Cliff. 75, Fed. Cas. No. 765, it was 
held that, when a steamer and sailing vessel are approaching each other, 
the sailing vessel has in gênerai the right to hold her course, and that 
it is the duty of the steamer to adopt necessary précautions to avoid 
collision. Mr. Justice Clififord said : 

"In order that the steamer may not be baffled in her purpose to adopt such 
précautions, it is the duty of the sailing vessel to keep her course as thougb 
there was no danger; and, if she fails to do so, the fault will, in gênerai, be 
attributable to her, provided it aiso appears that the steamer used ail reason- 
able exertions to avoid the danger uuder the unexpected change of course on 
the part of the sailing vessel." 

In The Gâte City (D. C.) 90 Fed. 314, it was held that the rule requir- 
ing a sailing vessel, meeting a steamer, to hold her course, is a broad 
and gênerai one, intended to put the burden of fault, in case of collision, 
on the steamer, and that, if the sailing vessel départs from the injunc- 
tion, the burden is on her to show some reasonable excuse; that she 
must hold her course, even though the steamer seems to be maneuver- 
ing in an uncertain and dangerous way. That case arose in 1897, when 
the législation of Congress touching sailing rules was substantially as 
it is now. In The Illinois, 103 U. S. 398, 26 L. Ed. 562, the Suprême 
Court held that the duty of a sailing vessel was to keep her course, in 
order not to embarrass a steamer, while passing, by any new movements. 

In The Emma Kate Ross (D. C.) 41 Fed. 826, 828, Judge Green said : 

"A vessel, whose duty it is to keep her course, should not anticipate the 
movements of the other vessel and give way. The safety of navigation dépends 
essentially upon the certainty which results from exact adhésion to gênerai 
and well-known régulations." 

In McWilliams v. Vim (D. C.) 12 Fed. 906, Judge Brown said: 

"If the vessel bound to keep her course might lawfully change it at some 
Indeflnite point vrithin thèse llmlts after the other's lights hâve become visible, 
excépt for spécial reasons under rule 24, then the other vessel, though bound 
to keep out of the vray, could not, until that point were passed, shape her own 
course at ail, except at the risk of belng thwarted in her efforts to keep clear; 
and thus hésitation, uncertainty, and conflicting changes in navigation v^ould 
be continued Indefinltely wlthin the llmlts of two miles, Instead of that flxed- 
nes8 and certainty of action being secured, which is the évident object of the 
rules." 

In référence to the two-mile limit, Judge Brown explains that the 
distance of two miles, which is the distance at which lights must be 
made visible, is also, by necessary implication, to be taken as the distance 
within which vessels should be required to keep their course. The 
Queen Elizabeth, 122 Fed. 406, 59 C. C. A. 345 ; The Oregon, cited 
supra; The Carroll, 8 Wall. 302, 19 L. Ed. 392; The Isaac Newton, 18 
How. 581, 15 L. Ed. 492; New York & Liverpool Mail Steamship 
Company v. Rumball, 21 How. 372, 16 L. Ed. 144 ; The Delaware, 161 
U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771 ; The Chicago, 125 Fed. 712, 
60 C. C. A. 480 ; The John Fleming v. The Julia A. Trubee (D. C.) 136 
Fed. 486. In The Pierre Corneille (D. C.) 133 Fed. 604, the court held 
that the failure of the schooner to change her course could not be im- 
puted to her as a fault ; that the situation was not such as to indicate to 
her master that the approaching vessel would fail in her duty of keep- 
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ing out of the way ; and that, in the absence of such clear indication or 
failure of duty, the ship was justified in maintaining her course. In the 
case of The Fannie Hayden (recently before this court) 137 Fed. 280, 
it was held that the Lettie May had the right of way at the time the two 
schooners came together, and so was the privileged vessel, and it was 
held that it was her duty to keep her course, that the fact that she did 
not hâve a proper lookout was not material, and that, if the privileged 
vessel held her course, it was ail the burdened vessel had a right to ex- 
pect or require. In that case this court referred to The Fannie, 11 
Wall. 238, 20 L. Ed. 114 > The Dimock, cited supra; The Columbia, 
100 Fed. 991, 41 C. C. A. 150 ; The Havana (D. C.) 54 Fed. 411. In 
The Devonian (D. C.) 110 Fed. 588, there was a peculiar state of facts. 
The colliding vessels had limited sea room, and the duty of the privi- 
leged vessel was based upon peculiar circumstances, so that The 
Devonian did not afford a rule for the case of The Fannie Hayden, nor 
does it afïord a rule for the case which is now before us. In the case at 
bar, the collision occurred at a place where there was ample searoom, 
where the privileged vessel had every reason to suppose, until the last 
moment before the collision, that the steamer had observed her lights 
and would keep out of her way. Under the sailing rules, and the appli- 
cation of those rules made by the courts, I must conclude that the 
schooner rightfuUy held her course, and that no time can be pointed out 
when she can be held to hâve been under the duty to change her course. 
There was, in my opinion, no time up to the moment of the collison 
when it was her duty to assume that the steamer was not on her part do- 
ing her duty and holding the schooner under observation with the intent 
to keep out of her way. As was the case in Haight v. Bird, supra, the 
steamer in fact nearly passed clear of the schooner, " any luflfing by the 
schooner would hâve been of doubtful use," and upon a collision in that 
event the schooner would bave been left exposed to the clear charge of 
fault. If the schooner had undertaken to take the rules into her own 
hands, and had changed her course and made herself the burdened ves- 
el, she would bave committed the error charged in The Queen Elizabeth, 
supra. It is perfectly true, as Judge Lowell bas said in The Marguerite 
(D. C.) 87 Fed. 953, that a privileged vessel bas its burdens and a 
burdened vessel bas its privilèges; but, as he further observed, "cer- 
tainty is the primary requirement of the rules of navigation." The 
rule as to "spécial circumstances" was not intended by Congress, 
and should not be interpreted by the courts, to create a license law 
giving a privileged vessel the right at will to waive its privilège and 
ignore the sailing requirements ; for this would allow individual judg- 
ment to usurp the place of sailing rules. Situated as the schooner was 
in the case at bar, she had no right to make herself the burdened vessel, 
and to thus place the steamship in an anomalous and uncertain posi- 
tion. The case présents an entirely différent aspect from that pre- 
sented by The General (D. C.) 82 Fed. 830, where the privileged vessel 
saw the steamer coming a mile and a half away, but made no calcula- 
tion as to the strong tide which was bearing the steamer towards them, 
and gave her no attention whatever, until he saw her only 40 feet away. 
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In the case at bar the schooner did give attention, up to the last moment, 
r can find nothing in hef séamanship which warrants the accusation 
of the respondents in this regard. And then, toc, îf at the last moment 
the schooner made any eri-or in séamanship, it was cléarly a fault com- 
mittèd when shé was conf rbnted with great péril, into which she had 
been brought by the action of the steamer. Under ail the circum- 
stances of the case, I cannot hold that the schooner, in holding her 
course, was guilty of a fault. 

6. In conclusion, it must be said, then, that in the opinion of the 
court the collision was caused by the failure of the steamer to see the 
schooner; that this happened from the fact of inattention and lack of 
vigilance on the part of the lookout ; that the schooner was justified in 
holding her 'course; that she was justified, also, in not showing a 
flare-up light; that she did, on the night of the collision, hâve propei 
lights brightly burning; and that the défense of unavoidable accident 
cannot prevail in the case. 

The court finds, therefore, that the steamer was solely in fault. 

Decree for the libelant. An assessor may be appointed. 



MEYER, EBEI/ING & CO. v. UNITED STATES. 
(Circuit Court, E. D. Pennssylvanla. August T, 1905.) 
No. 10. 

1. OusTOMS DuTiES—AppEAisEMENT—IiEaALiTT— Addition bt Percentage. 

Anappraiser, in advancing tlie invojce value of imported merchandise 
to ralse it to its true market value, did so by totaling the iuvoice price 
and disallowirig certain discounts to wliicli the Importers were entitled, 
instead of addlng a speicifle sum to the invoice value of each item on 
the invoice, as requlred by the customs régulations. Eeld, that the 
appraisement was not thereby rendered illégal, and that the importers, 
If dissatisfied with the flndings of the appraiser, should request a reap- 
praisement, under Customs Administrative Act Junè 10, 1890, c. 407, 
I 13, 26 Stat. 136 [U. S. Comp. St. 1901, p. 1932]. 

2. Same— CusTOiis Régulations Not Mandatoey— MteTHoo op Appraisement. 

The method of calculation prescrlbed in the régulations of the Secre- 
tary of the Treasury to be followed by appralsers in advancing the 
Involoe value of Importe^ merchandlse is not mandatory, and may be 
departed from wlthout Invalidating an appraisement 

On Application for Revièw of a Décision of the Board of United 
States General Appraisérs. 

Thèse proceedings were brought by Meyerj Ebeling & Co., and 
relate to a décision of the Board of General Appraisérs which 
affirmed the assessment of duty by the coUector of customs at the 
port of Philadelphia. The importers assailed the correctness of 
the action of the local appraiser in advancing the value of the goods 
in question, it being alleged to be at variance with article 460, 
Customs Régulations 1884, which reads as foUows: 

"Art. 460. In making advarices on Involces, the appraisérs will make 
the addition to or advance upon the value declared on entry, in the currency 
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In which the invoice Is made out, in a spécifie sum, a»d not by percentage, 
and In the weight, gauge, or measure expressed In the invoicé, but In no 
case will an ayerage valuatlon be made." 

It appeared, as reported by the appraiser, that: 

"As the discount claimed on the invoice was larger than the usual or ordi- 
nary trade discount, the excess was disallowed and àdded to the value of 
the mercliandise in order to malie market value of the same." 

The importers' contention, as stated in their assignment of errors 
in their application for review of the décision of the Board of 
General Appraisers, is as follows : 

"On the invoices the priées of the goods were arrived at by stating a gross 
priée and then deductiug on the face of the invoices certain discounts, leav- 
ing a net invoice price. The appraiser wrongfuUy disallovifed thèse dis- 
counts, and the collector imposed the duty upon the gross priée, vrith thèse 
discounts added to the net priées stated in the invoices. ïhere is nothing 
upon the face of the appraiser's returns to show any appraisenient by him 
of the value of the goods, other than by disallowing the said discounts. ïhe 
only question involved is one of law, namely, whether the action of the 
appraiser, as sliown by his officiai return, in disallowing the discounts, 
justified the liquidation by the collector of duty upon the ainount pbtained 
by adding the discounts so disallowed to the net price of the goods as shown 
by the invoice." 

, Frank P. Prichard (Thomas S. Gates, of counsel), for the 
importers. 

J. Whitaker Thompson, U. S. Atty., and William M. Stewart, 
Jr., Asst. U. S. Atty. 

PIOLLAND, District Judge. The record shows that Meyer, 
Ebeling & Co. imported into the port of Philadelphia in 1890 and 
1891, per steamship La Gascogne and other vessels, four separate 
lots of ribbons from France. The market value of thèse goods 
was ascertained by the assistant appraiser by making additions 
to the invoice price by disallowing certain discounts. In other 
words, the appraiser, instead of ascertaining the market value 
of each article, totaled the invoice price and disallowed certain 
discounts, to which the importer was entitled, in order to raise the 
resuit to the market value of the articles imported upon which the 
duty was to be levied. To this ascertainment of the dutiable value 
the importers, on March 25, 1891, filed a protest, in which they 
complain that "our goods hâve not been appraised at their actual 
wholesale price, or their actual market value in the principal mar- 
kets of the country of exportation at the time of exportation, as 
provided for by the act of June 10, 1890"; and they further object 
to the method adopted by the appraisers in ascertaining the market 
value by a manipulation of the discounts to which they are entitled. 
When'this protest came before the Board of the United States 
General Appraisers on the record as made by the appraisers, the 
board affirmed the décision of the collector, holding that the proper 
remedy for a protestant was to call for a reappraisement. From 
this décision the importers appealed to this court, and in their 
pétition they allège that: 
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"The only question Involved Is one of law, viz., -whetlier the action of 
thè appraisèr, as siown by hls officiai return, In disallowlng the discounts, 
justifled the liquidation by the collector of duty upon the amount obtained 
by addlng the discounts so dlsallowed to the net prlce of the goods as shown 
by the invoice." 

In other words, they contend that the mental processes by which 
the assistant appraiser obtained his results, or the method of calcu- 
lation ariopted and approved by the collector, is a question of law 
which entitled them to an appeal under Customs Administrative Act 
June 10, 1890, c. 407, §§ 14, 15, 26 Stat. 137, 138 [U. S. Comp. St. 
l'JOl, p. 1933]. 

The fact that the appellants state this to be a question of law 
does not make it one. The method of calculation adopted in ascer- 
taining the market value may not hâve been the best or most busi- 
nesslike in détail, and probably not in accordance with the treas- 
ury régulations, which, however, are not mandatory. The method 
adopted was sustained in Wanamaker v. Cooper (C. C.) 69 Fed. 
329, and also in U. S. v. Loeb, 107 Fed. 692, 46 C. C. A. 562. While 
this method qi calculation is not to be encouraged, and leaves an 
incomplète and unsatisfactbry record, yet the resuit is an appraise- 
ment of the goods and an ascertainment of the market value for 
the purpose of assessing a duty; and the protest shows that k 
is against this market value that the appellants are complaining, 
and they should hâve requested a reappraisement under sectioti 13 
of the act of June 10, 1890. Passavant v. United States, 148 U. S. 
214, 13 Sup. Ct. 672, 37 L. Ed. 426 ; Muser v. Magone, 155 U. S. 
240, 15 Sup. Ct. 77, 39 h. Ed. 135; United States v. Passavant, 
169 U. S. 16, 18 Sup. Ct. 219, 42 L. Ed. 644. 

The décision of the Boafd of the United States General Apprais- 
ers is hereby affirmed. 
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GRAT et al. v. CHICAGO, M. & ST. P. RT. CO. 

(Circuit Court of Appeals, Seventh Circuit. August 1, 1905.) 

No. 1,120. 

1. Refoemation of Instruments— Condition in Deed— Effect of Acceptance. 

A landowner executed a con tract, by which he agreed to convey to a 
railroad company right of way over his land, in considération of the pay- 
ment of a certain sum, and that the company should establish and maiu- 
tain a passenger station on the land, and stop its accommodation trains 
thereat to take and leave passengers. Subsequently, a deed for the right 
of way was made and delivered to the company, which recorded tbe same. 
Such deed made it a condition of the grant that the company should main- 
tain the station and stop thereat ail its accommodation trains, and provided 
that, If it should fail to perform such condition, the land should revert. 
Held that, in the absence of évidence to the contrary, the company must bf> 
presumed to hâve accepted the deed as a f ulflllment of the contract ; that 
the contract thereupon became merged in the deed, which measured the 
rights of the parties ; and that a subséquent grantee of the company was 
not entitled to a reformation of the deed by élimination of the condition. 

2. INJUNCTION— RESIBAININQ ACTION AT LaW— GKOUNDS OF EQUITABLE Ju- 

BISDICTION. 

A bill for an îinjunction to restraih the f urther prosecutlon of an action 
at law présents no case for équitable jurisdiction, where it merely trav- 
erses allégations of fact made in the déclaration in the law action. 

[E>d. Note. — For cases in point, see vol. 27, Cent. Dlg. Injunction, § 35.] 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

The blll In the Circuit Court was by appellee, a corporation of Wisconsln, 
against appellants, citizens of the state of Illinois. 

July lOth, 1872, John Gray, under whom appellants claim title to the land in 
dispute, executed and delivered to the Chicago, Milwaukee & St Paul Railway 
Company — a corporation organized under the laws of Illinois, for the purpose 
of constructing and operating a railway from Chicago, north to the Wiscon- 
sin State Une — lessor of appellee. a certain contract under seal, whereby for 
the considération therein named, he agreed to convey by good and sufflcient 
deed, certain real estate constituting the raihvay's right of way, as located, 
being a strip fifty feet in wldth on each side of the center Une of such railway. 

The contract provided that: "Whereas: The Chicago, Milwaukee & St. 
Paul Railway Company propose to build a railroad from Chicago to the state 
Une between the states of Illinois and Wisconsin; now in considération of 
thelr undertaklng the same, and of the priée to be paid as hereinafter men- 
tioned, I hereby agrée to grant, bargain and sell to the sald Railway Company, 
and their successors and assigna, for the purpose of constructing a railroad 
thereon, and for ail uses and purposes connected with the construction and use 
of said road, the right of way for the said railway over and through the follow- 
ing described tract, pièce or parcel of land, situate, lying and being in the coun- 
ty of Cook and State of Illinois, bounded and described as follows, vlz.: 
a strip, belt or pièce of land fifty feet wide on each side of the center Une of 
said railroad, as the same is now located across the Northwest quarter of Sec- 
tion 22, Township 40, Range 13 East thlrd principal meridian. In considéra- 
tion thereof, the said Railway Company are to pay to me the sum of one dollar 
and establish and maintain a passenger station on or near Milwaukee Plank 
Road and stop Its accommodation trains thereat to take and leave passengers 
And there is excepted from the one hundred feet in width a strip of land twen- 
ty feet In wldth along its west side for fifty feet each way from the Arteslan 
well In opération on said land and are to build and maintain a fence on each 
140 F.— 22 
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slde of thelr track aeross the land above described, with good farm crossings 
for the accommodatton of tbe farm with gâtes at such crossi;igs. 

"And I further agrée that when said company tender to Ine the -«ald priée, I 
will give to them, or to thqir assigna, a good deed of conyeyance of ^aid rlght 
of way, whereby they will obtain a clear title to the saine ; and I do hereby 
license and n««thorize said company to enter upon and hold possession of said 
strip of iand for the purpose of constructing their road over the same ; pro- 
vided, however, that thls contract shall be void and of no elCect unless said 
priée shall be paid or teiidered and said road built within two years from this 
date." 

Under and In virtne of this contract, the Eailvvay Company at onee entered 
into possession of the strip of Iand described, constructing its railway over 
the same and constructing a passenger station thereon ; and since that date, 
bas remained in possession, operating its road, through Itself and its lessee, 
the appeilee, until the présent time. 

January Ist, 1874, John Gray exeeuted a certain warranty deed, Phoebe M. 
Gray, his wife, George L. Gray, his son, Clara M. Merchant, his daughter, and 
John F. Merchant, her husband, ail joining, whereby was conveyed to the Chi- 
cago, Milwaukee & St. Paul Railway Company, lessor of appeilee, the property 
described in the contract, but containing In addition thereto, the followiug j)ro- 
vision : 

"This conveyance is made upon the express conditions that said Eailway 
Company shall maintain a passenger dépôt at the place where the passenger de- 
pot of said company is now located and ereeted on sàld premises and stop 
thereat ail its accommodation trains to take and leave passengers. In the 
event the parfy of the second part, its suceessors or assigns, shall fail to per- 
form and fulflll ail the above requirements and conditions, ail the Iand above 
described and herein conveyed to the party of the second part shall then revert 
to the parties of tlie first part, their heirs, administrators or assigns." 

It is stipulated m the record, that this deed was delivered to the appel! ee's 
lessor shortly af ter its exécution, and by said lessor recorded in the office of the 
recorder of deeds of Cook County, Mareh fourth, 1874. Respecting the cir- 
cumstances of such exécution and delivery, or any understanding or ternis on 
which It was received by the Railway Company and recorded, there are no 
averments or proof other than the foregoing. 

December 12th, 1874, the Chicago, Milwaukee & St Paul Railway Company 
of Illinois, leased Its railroad, including the iand in question, to appeilee ; and 
on May 5th, 1896, the Illinois corporation by deed, sold and conveyed to appei- 
lee the railway with its appurtenahces. The appeilee now opérâtes six thou- 
sand one hundred and eight miles of railway, of which the line over the Iand 
hère in dispute constitutes an important part. 

February 2nd, 1893, two certain e.ieetment suits were commenced in the Su- 
perior Court of Cook County, Illinois, one by appellant, George li. Gray, and 
the other by appeliants HoUand, Sberman, Hoffman, Merchant and Allen W. 
Gray, against appeilee and the Chicago, Milwaukee & St. Paul Railway Com- 
pany of Illinois — ail claimlng title under John Gray — the suits seeking to eject 
said railway from possession; and proceedlng on the ground that the railway 
wfts not stoppi'ng ail its accommodation trains as provided for in the dëed. 

The purpose of the bill In the Circuit Court of the United States was to re- 
strain and enjoin the prosecution of thèse suits; to restrain and enjoin the ap- 
peliants from commencing ahy other action or proceedlng for the possession of 
the right of way in dispute; to refôrm the deed as abûVe set forth so as to 
make it strictly conform to the contract and agreement above set forth ; to 
quiet appellee's title in the premises ; and for other relief. 

The decree adjudged that appeliants had no estate, rjght, title or intefest, In 
the strip or belt of Iand constituting such right of way ; that the title of appeilee 
thereto was good and valid, wholly free from clâim of right, forfelture, or ire- 
verter asserted by appeliants ; that the reverter and forfeiture embodied in, ap- 
peliants' deed were void, and form no basis of any right in favor of appeliants ; 
and enjoining and, restraining appeliants, and each of them, from asseiting 
any claim whatsoever, to the premises, or Instit;uting orprosecuting any ac- 
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tion »t law or lu equity for the possession ot the same, or for the forfeiture of 
appelles s tltle. It is from this decree that the appeal is prosecuted. 
Further facts are stated In the opinion. 

Geo. A. Dupuy, for appellants. 
Edwin Walker, for appellee, 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts). Inasmuch 
as the lease to appellee was not made until after the deed in question 
vvas delivered to, and recorded by, the Illinois corporation, no rights 
growing out of, or claiming protection under, the deed, can be held to 
be barred by the lease. The case before us — except for citizenship, as 
affecting jurisdiction only — is as if it were a controversy between the 
original Illinois Company and the appellants. 

The contract under which the Illinois Company took possession 
contemplated, that in considération of the exécution of the contract, 
the Railway Company would, in the immédiate future, build a rail- 
road from Chicago to the Wisconsin state line, and would, in the future, 
pay the price thereinafter mentioned, to-wit: One dollar, with the 
agreement that the road would establish and maintain a passenger sta- 
tion, at a designated point on the grantor's land, at which there would 
be stopped accommodation trains to take on and leave off passengers. 
The contract, on its face, was not a deed or conveyance. It was an 
agreement to deed and convey ; and, obviously, contemplated that a deed 
would be subsequently executed and delivered. 

A deed was executed and delivered, and by the railroad company re- 
corded. Unquestionably, the deed thus executed and delivered marks 
the culmination of the transcation contemplated in the contract, and, 
if accepted, constitutes the contract in its entirety between the parties, 
the preliminary contract being thereby merged in the deed. Whether 
the deed was accepted is a question of fact to be determined from this 
record. 

The contract and deed are each before us. On their face they appear 
to constitute two links in a single transaction. The only circumstance, 
aliunde, that bears upon the question of acceptance, is the stipulated 
fact that the deed was delivered to the Railway Company, and by it 
recorded. There is no évidence of disagreement over its terms, or of 
protest that it did not correctly embody the agreement between the 
parties ; and no réservation that its delivery and record should not be 
faken as afïecting any rights acquired under the contract. Upon tlie 
facts disclosed, the Railway Company appears to hâve accepted, with- 
out question, the deed as offered ; and to hâve recorded it as the title 
derived from Gray. Under circumstances such as thèse, we do not see 
how the company can escape the légal conclusion that the contract 
was merged in the deed, the deed thenceforth embodying the reciprocal 
rights of the parties. 

But ail this being assumed, it is urged that the provision of the deed, 
that ail accomodation trains should be stopped at the station named, on 
pain of forfeiture or reverter of title to the grantors, is void as against 
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public policy. True it is, that around a great city like Chicago grow up 
many large communities at différent distances, that can be adequately 
served only by trains, that f rom a raiiroad- point of view are purely 
suburban, but from a point of view that is to give to the communities 
good service, require schedules that do not admit of the stopping- of 
every train at every station. Under siich circumstances, a stipulation, 
such as is contained in this deed, might corne to be a burden upon the 
public. But it is not shown, that at the time the stipulation was made, 
it was a burden on the public. Nor, as a burden on the public now, is 
the case under review predicated. The sole justification set up by the 
railway Company, for not stopping the train in question is, not that 
the stopping of ail accommodation trains would burden the public, 
but that the train in question was not an accommodation train, but a 
milk train, put on solely for the accommodation of the producers and 
shippers of milk between Beloit and Chicago. The Railway Company 
is not in court with a case showing that accommodation trains are not 
being stopped, and that the reason why they are not stopped is, that 
to do so would be against public policy, and a burden upon the public. 
The case in court simply is a déniai by the Railway Company that it is 
not stopping every train covered by the stipulation. The case thus 
made out is not one for équitable jurisdiction, but an attempt, rather, 
to traverse in equity the averment of appellants in the suit at law ; and 
on such traverse to stop the further prosecution of the action at law. 
A bill to that end, of course, will not lie. When the appellant sets up 
some clear danger that the interest of the public in, the highway is 
about to be harmed, and, on such ground, asks relief, on proper con- 
ditions, it will be time to détermine what equity can do. 

The decree of the Circuit Court is reversed, with instructions to the 
Circuit Court to dismiss the bill for want of equity. 
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(Circuit Court of Appeals, Eighth Circuit. August 26, 1905.) 

No. 2,048. 

Pates"p— A Contract^Rtjles for Construction of Contbacts Applt. 
A patent is a coutract made by the aeceptance by the government of 
the proposition made by the iiiventor in bis application. The ruies for the 
Interprétation of contracts govern its construction. The Intention of the 
parties when the patent issued inust be deduced, if possible, not from a 
part of the contract, but from the entire agreement 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 229- 
231.] 

SaME — CONSTBUOTION — SPECIFICATION AND CLAIMS MUST BU ReAD TOGETHEB. 

The spécification of a patent which forms a part of the same application 
as Its claims must be read and construed with the latter, not for the pur- 
pose of expanding, nor for the purpose of limitlng or contracting, the 
clalms, but for the purpose of ascertainlng their true meanlng and the 
intention of the parties when they were made and allowed. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 229- 
235.] 
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3. Same — Claim "Substantiaixy as Specified" Goveened by Same Rule. 

The same rule governs the construction when the words "substantially 
as specified" are found in a claim, for the clalm is founded upon and is 
explained by the spécification, wliether thèse words appear in it or not. 
The words "substantially as specified," in a claim, refer to the éléments, 
construction, and opération set forth in the spécification. 

4. Same— Eléments in Spécification Essential to Oombination Claimed. 

Mechanical éléments described iu a spécification, which are essential to 
the opération iu the way portrayed in the spécification of a oombination 
claimed, and those that are thus Indispensable only, may be read Into a 
claim from the spécification. 

5. Same — Infbingement — Wiien Change op Fobm of Elément is Not. 

Mère changes of form of a device or of some of the mechanical éléments 
of a oombination secured by a patent will not avoid infringeœent, when 
the principle or mode of opération of the Invention is adopted, and the 
form of the machine or of the éléments changea is not the distinguishing 
characteristlc of the Invention. But, when the form of a mechanical élé- 
ment of a patented oombination is the essence of the invention claimed, a 
change in it which prevents the oombination in wbieh it is embodied from 
utilizing the principle or mode of opoi-ation described in the patent to at- 
tain the resuit desired is not an infringement. 

6. Same — Estoppel bt Claims. 

The statute (Rev. St. § 4888 [U. S. Comp. St 1901, p. 3383]) requires an 
Inventer to partlcularly point out and to claim distinctiy the improvement 
or oombination which he desires to secure as his discovery, nnd, when 
he has made his claims, he has thereby disclaimed and dedieated to the . 
public ail other devices, comblnations, and improvements apparent from 
his spécification, and claims that are not mère évasions of those claimed 
as his own, and he is estopped by his patent from thereafter claiming a 
monopoly as to such devices, comblnations, or improvements. 

7. Same — Consteuction of Claim 6 of Letiees Patent 509,126 — Infbinge- 

ment. 

The carrying arm of the sixth claim of letters patent No. 609,126, for 
improvements in filters, is the arm described in the spécification, which 
is composed of two bars rigidly fastened together in such a way that one 
Is an extension of the other and that they carry their finger bars in two 
séries movable in différent planes. The -sixth claim is not infringed by the 
combinatiou of a straight arm which carries its flnger bars in one séries 
in the same movable plane with the other éléments of the patented oom- 
bination. 

8. Same — Absence of One Elément of Combination Avoids Infbingement. 

The absence from a device that is alleged to infringe a patented com- 
bination of a single élément of that oombination is fatal to the claim of 
infringement. 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Wm. C. Strawbridge, for appellant. 
John W. Noble, for appellee. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of dis- 
missal of a bill for the infringement of letters patent No. 509,126, to 
Omar H. Jewell and Ira H. Jewell, for improvements in the apparatus 
fdr agitating the sand or filtering materials in a gravity filter. Prior 
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to the invention of the patentées filtering materials had been placed 
in a large cylindrical tank in such a filter. A vertical rotary shaft, 
supplied With machinery and power by means of which it could be re- 
volved in either direction, had been extended down into the tank. To 
the lower end of this shaft, or to a driving head upon it, latéral hori- 
zontal arms had been secured, which reached from the shaft nearly 
to the sides of the tank. Vertical finger bars or teeth had been rigidly 
fastened upon thèse arms, and mechanical devices had been applied 
to the shaft, by means of which it could be raised and lowered at will, 
so that the teeth could be forced into the filtering materials and made 
to plow through them in either direction, or could be withdrawn at the 
pleasure of the operator. Letters patent to John E. Warren : No. 
332,975, December22, 1885; No. 379,349, March 13, 1888; No. 404,- 
236, May 28, 1889. The iniprovement which constitutes the invention 
of the Jewells was founded upon thèse devices and in this state of 
the art. They adopted the cylindrical tank and the votary shaft revolu- 
ble in either direction at will, and two arms extending in opposite direc- 
tions fastened to a driving head on the lower end of this shaft. One 
of thèse arms was straight and horizontal, and it was supplied with a 
bar beneath it, by means of which the filtering materials could be 
leveled as the shaft revolved. The other arm was composed of two 
parts — a straight horizontal bar and an extension, which consisted of 
another bar rigidly fastened by an angle iron beneath, and to the end 
of the horizontal bar in a lower horizontal plane and in a différent 
vertical plane, so that it formed an obtuse angle with the horizontal 
bar, to which it was secured. Instead of providing the rotary shaft, 
with mechanical devices to raise and lower it, the patentées pivoted 
their finger bars or teeth upon this arm, and limited their rotary move- 
ment upon the bars by projections or stops, so that, when the shaft 
was rotating in one direction, the stops would hold the teeth in a verti- 
cal position and they would plo^ through the filtering materials, while, 
when it was revolved in the opposite direction, they would rotate 
upon the arm until they would be dragged along over the sand in a 
position nearly horizontal. The device of pivoting one bar or tooth 
upon another and limiting its rotary movement by stops was not new. 
The patentées so stated in their spécification, and their invention con- 
sisted of the discovery of a new combination of old mechanical élé- 
ments. 

The subject of the controversy in this case is the carrying arm, com- 
posed of the two bars moving in différent planes. The défendant has 
formed a combination similar to that of the patentées, in which lie 
has discarded this arm with two bars carrying two séries of teeth in 
différent planes, and has put in its place a straight horizontal bar 
upon which he has pivoted, and stopped his finger bars or teeth in sub- 
stantially the same way used by the patentées. The first question in 
the case, therefore, is whether the use of this straight horizontal arm 
is an infringement of the sixth claim of the patent of the Jewells. That 
patent contains seven claims. In four of them the arm composed of 
the horizontal bar and the extension moving in a différent plane is 
specified as one of the éléments of the patented combination. The com- 
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plainant does not assert that the combination of the défendant inf ringes 
thèse claims, or any other than the sixth, which reads in this way: 

"(6) In an agitator for a fliter, the combination of a flnger bar, plvotally 
mounted or attached to a carrying arni upon the agitator shaft, and provided 
with clutch projections or stops which àbut against llke clutch projections 
upon a collar rigidly secured to said carrying arm, when it Is carried around 
in one direction, adapted for stlrring and loosening up the fliter material, and 
which are out of contact when the motion is reversed, and the finger bar is 
then free to tum upon the carrying arm until the ends of the flnger bar rest 
upon and are dragged over the top of the fliter bed, substantially as and for 
the purpose specifled." 

Is the "carrying arm" of this claim the horizontal bar and its ex- 
tension in a différent horizontal plane at an obtuse angle described in 
the spécification of the patent, or is it any carrying arni provided 
with pivoted finger bars limited in their rotary movements by suitable 
projections or stops? If it is the former, the défendant is not an 
infringer. If it is the latter, he cannot escape the appellation. 

Many cases hâve been cited and persuasive arguments hâve been 
presented upon this question, but it seems to lie in a narrow compass 
and to be determined by the terms of the patent itself. A patent is, 
after ail, nothing but a contract by which the government secures to the 
patentée the exclusive right to vend and use his invention for a few 
years, in considération of the fact that he has perfected and described 
it and has granted its use to the public forever after. The rules for 
the construction of contracts apply with equal force to the inter- 
prétation of patents. The great desideratum hère, as there, is to ascer- 
tain and give effect to the intention of the parties to the contract when 
they made it. This intention must be ascertained from the entire 
agreement, and not from isolated parts of it, because it was not ex- 
pressed by a part, but by the whole contract. When the terms of a 
patent are plain and the intention of the parties is manifest, the latter 
must prevail, and there is no room for construction. When its ex- 
pressions are ambiguous and the validity of the patent or of any claim 
in it is doubtful, that construction which sustains and vitalizes the 
patent or claim, rather than that which paralyzes or destroys them, 
must be preferred. The contract evidenced by a patent is effected by 
the acceptance by the government of a proposition made bv the inventor 
in compîiance with the statutes of the United States. Those statutes 
require him to make his proposition in the form of an application for a 
patent, which shall contain a written description of his invention and 
of the manner of constructing and using it, in such full, clear, concise, 
and exact terms as to enable a person skilled in the art to make and 
use it, and, if it consists of a machine, an explanation of its principle 
and the best mode in which he has contemplated applying this principle, 
so as to distinguish it from other inventions. The statutes also require 
the applicant to particularly point out and distinctly claim the part, im- 
provement, or combination which he seeks to secure as his invention. 
Rev. St. § 4888 [U. S. Comp. St. 1901, p. 3383]. This written descrip- 
tion and txplanation of the invention constitute the spécification and 
the portion which points out the part the applicant seeks to secure as his 
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invention, the claîm of the patent, when the proposition evidenced by 
the application has been accepted. 

The sixth daim of this patent is without meaning or effect without 
the spécification. A reading and considération of the latter is in- 
dispensable to a knowledge of the nature of the combination claimed 
and of its principle or mode of opération. Upon this spécification the 
inventors based the claim, for they expressly declared that it was for 
the combination pointed out "substantially as specified" in the spécifi- 
cation. Counsel hâve bestowed much labor upon an investigation of 
the décisions of the courts relative to the meaning of thèse words. 
It is undoubtedly true that, when there are two claims in a patent for 
two distinct improvements invented to accomplish différent results, 
as in the case of the invention of the rocking sole upon the brake shoe 
and of the separate deviee for the suspension of the shoe from the 
truck, the words "substantially as specified" mean substantiallv as 
specified relative to the subject-matter of the claim, and do net neces- 
sarily import the description or claim of either improvement into the 
claim for the other. Lake Shore, etc., R. Co. v. Car-Brake Shoe Co., 
110 U. S. 229, 239, 4 Sup. Ct. 33, 28 L. Ed. 129; Page Woven Wire 
Fence Co. v. Land (C. C.) 49 Fed. 936, 942. But thèse words ordi- 
narily refer back to and point out éléments in the combination claimed 
which hâve substantially the construction and opération described in 
the spécification. Westinghouse v. Boyden Power Brake Ce, 170 
U. S. 537, 558, 18 Sup. Ct. 707, 42 L. Ed. 1136; Singer Co. v. Cramer. 
192 U. S. 265, 285, 24 Sup. Ct 291, 48 L. Ed. 437. 

Cases may be found in which an élément described in the spécifi- 
cation which is essential to the opération, in the way portrayed in 
tl.ie spécification, of a combination or deviee claimed, has been read 
into the claim from the spécification. Westinghouse v. Boyden Power 
Brake Co., 170 U. S. 537, 558, 559, 18 Sup. Ct. 707, 42 L. Ed. 1136; 
Wellman v. Midland Steel Co. (C. C.) 106 Fed. 221, 223. The 
converse of this proposition, that éléments or devices described in the 
spécification which are not essential to the opération of a combination, 
claimed in the way portrayed in the spécification, may not be imported 
into the claim, is equally well established. Paul Boynton Co. v. Morris 
Chute Co., 87 Fed. 225, 227, 30 C. C. A. 617; General Electric Co. v. 
International Specialty Co., 126 Fed. 755, 759, 61 C. C. A. 329, 333 ; 
Walker on Patents, p. 171, § 183_; Temple Pump Co. v. Mfg. Co. (C. C.) 
30 Fed. 440, 442. Nor are décisions wanting which hâve limited the 
gênerai language of a claim to an élément or deviee, its construction, 
and opération as set forth in the spécification. White v. Dunbar, 119 
U. S. 47, 52, 7 Sup. Ct. 72, 30 L. Ed. 303 ; Vance v. Campbell, 1 Black, 
427, 17 L. Ed. 168 ; Stirrat v. Mfg. Co., 10 C. C. A. 216, 220, 61 Fed. 
980, 984; Adams Electric R. Co. v. Lindell R. Co., 77 Fed. 432, 449, 
23 C. C. A. 223, 240. The due which leads through the labyrinth of 
the opinions upon this subject is an endeavor to find in each case, by a 
reading of both the claim and the spécification, the actual invention 
which the patentée made and intended to claim, and then to give effect 
to that intention, unless by the terms of the spécification or claim he 
has renounced his right to that resuit. The true rule is that the specifi- 
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•cation of a patent, which forms a part of the same application as its 
claims, must be read and construed with them, not for the purpose of 
expanding nor for the purpose of hmiting or contracting the latter, 
but for the purpose of ascertaining their true meaning and the actual 
intention of the parties when they were made and allowed. Seymour v. 
Osborne, 11 Wall. 516, 547, 20 L. Ed. 33. 

Let us, then, turn to the claim and spécification, and learn from them, 
if possible, whether the particular form of the carrying arm described 
in the spécification was essential to the opération of the combination 
pointed out in the claim in the way set forth in the spécification, and 
whether or not the patentées intended to claim more than the combina- 
tion of this particular form of arm with the other éléments of this 
■claim. The parts of the spécification relevant to this question, aside 
from the detailed description of the method of construction of the 
arm, read in this way: 

"The invention Is in part in the nature of an improvement upon that 
granted to Omar H. Jewell and William M. Jewell, in letters patent No. 
425,573, dated April 15, 1890, and in further part of that shown in an appli- 
cation flled by the sald Jewell and Jewell June 7, 1892, sériai No. 435,883. 
* * * Sald arm extends to within a short distance of the inside of the 
inner tank, and bas solidly attached to its outer end the angle castlng, 17, 
shown in vlews 6, 7, and 8, to whlch a short latéral arm extension, 18, is also 
rigidly attached, the center Une of whlch Intersects that of the longer portion 
at an obtuse angle laterally thereto, but in a horizontal plane below sald 
longer arm and extending out therefrom to just clear the inside of said Inner 
tank. • • ♦ It will be obsen^ed, also, that the agltator possesses features 
■of construction and arrangement of parts which adapt it to the requirements 
in a high degree, some of which hâve been in part described in a former ap- 
plication hereinbefore referred to, consistlng chiefly of the clutch flnger bar, 
socket castings, and clutch set coUars. In sald application the latéral arm 
supporting said castings extended radially outward from the center of the 
upright shaft, making it impossible to suspend the finger bars at or near the 
•outer end of said latéral arm, as they would strike the slde of the tank when 
the motion was reversed, leaving a large space near the periphery of the fllter 
bed not acted upon by the finger bars durlng the process of filtration. This 
is obviated in our présent invention by setting the outer portion of the latéral 
arm at an angle, so that, when the finger bars are dragging upon the top of 
the filter bed, the point of suspension and the end of the finger bars will be at 
the same distance from the inner periphery of the tank. * * » we are 
also aware that to pivot a bar and to limlt the motion of said bar upon said 
pivot is not per se new. In our invention the flnger bars are self-adjusting 
to the direction of motion, and consist of two séries, movable in différent 
filanes and for a new and useful purpose." 

From thèse parts of the spécification thèse facts clearly appear: 
The invention was of an improvement upon the machine or combina- 
tion shown in an application for a patent dated June 7, 1892. That 
application disclosed a combination which had a straight latéral 
arm bearing the pivoted finger bars, limited in their rotary movements 
by appropriate stops. That combination would not stir a large space 
near the periphery of the filter bed, because the finger bars could not 
be placed upon the horizontal arm near its outer end without striking 
the side of the tank when the motion of the arm was reversed and the\ 
turned to a nearly horizontal position. The invention evidenced bv 
this patent sets the outer portion of the arm at an obtuse angle to 
its inner portion, so that the point of suspension of a finger bar upon it 
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and the end of the finger bar will be at the same distance from the walI 
of the tank when the finger bar is dragging over the filter materials in 
a nearly horizontal position. Moreover, in this invention, the finger 
bars cbnsist of twO séries, movable in difl'erent planes. This state of 
the facts so clearly disclosed by the spécification renders the conclusion 
unavoidable that the carrying arm of the sixth claim is the arm com- 
posed of tAvo parts placed in différent movable planes and at différent 
angles with the shaft described in the spécification. A straight hori- 
zontal arm does not and cannot operate with the pivoted finger bars 
described in the spécification, as the spécification déclares that the 
invention does operate. Such an arm does not and cannot sustain the 
finger ■ bars in the two séries in différent movable planes, as the arm 
of the patented combination is able to do. The arm with the two bars 
moving in différent planes is therefore indispensable to the opération of 
the combination as described in the spécification, and it is, therefore, an 
essential élément of the combination of the sixth claim. 

The argument that this construction is inadmissible because there 
are othef claims in the patent which clearly specify and secure the form' 
of arm described in the spécification, that this interprétation gives the 
sixth claim the same efifect which some of the other claims clearly 
hâve, and that two claims should not be interpreted to hâve the same 
meanina: when this may be avoided (Tondeur v. Stewart [C. C] 28 
Fed. 561 ; Page Woven Wire Fence Co. v. Land [C. C] 49 Fed. 936, 
942), has not passed without attention. But in the suit at bar this in- 
terprétation cannot be avoided without violating the cardinal rule of ail 
construction, that the intention of the parties, when clearly manifest 
from the contract, must hâve effect. The sixth claim and the spécifi- 
cation, when read together, demonstrate the fact that the invention, 
and the only invention, which the Jewells intended to secure by this 
patent, was the combination of this arm, composed of two bars moving 
in différent planes, with the other devices necessary to its opération. 
With this form of arm their device would agitate the entire filter. 
Without it, it would not; and they declared that their invention was 
made to overcome this difiiculty, and that it accomplished its resuit by 
the use of this form of arm. 

It is contended that the combination of the défendant with its 
straight latéral arnl is an infringement of this claim of the patent, be- 
cause it is a mère change of the form of an élément, and mère changes 
of form of some of the mechanical éléments of a patented combination 
do not avoid infringement, when the principle of the invention is 
adopted and form is not its essence. National Hollow Brake Beam Co. 
v. Interchangeable Brake Beam Co., 106 Fed. 693, 711, 45 C. C. A. 
544, 562; Kinloch Tel. Co. v. Western Electric Co., 113 Fed. 653, 
656, 51 C. C. A. 363, 365, 366. But the rule that changes of form do 
not avoid infringement has at least two exceptions — when the form of 
the mechanical élément is the distinguishing characteristic of the in- 
vention, and when the charge in the form of the élément changes the 
principle or mode of opération of the combination. In this case the 
form of the arm with its two bars moving in différent planes was the 
essence of the invention of the Jewells. The principle and the mode of 
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îts opération was the movement of thèse two bars in différent movable 
planes so that the points of suspension of the lowér ends of the finger 
bars on the outer bar would be at the same distance from the side of 
the tank when they were dragged over the surface of the filtering 
materials. The combination of the straight arm with the other élé- 
ments described by the Jewells did not and could not operate in this 
way. Hence it was not an infringement of the sixth claim of their 
patent, under the familiar rule that the absence from a patented com- 
bination of a single essential élément is fatal to the charge of infringe- 
ment. 

The truth is that the patentées and the appellant, their successor in 
interest, are estopped, by the déclarations in the patent vvhich hâve 
been cited, from claiming a monopoly of any invention which does not 
include the spécifie form of latéral arm which they described. The 
statute requires the inventer to point eut and distinctly claim his in- 
vention. When he has donc this, he has thereby disclaimed and dedi- 
cated to the public ail other combinations and improvements apparent 
from his spécification and claims that are not évasions of the improve- 
ment he points out. The patent is a notice to ail the world, not only 
of the improvements claimed, but of those that are dedicated to the pub- 
lic, and the patentée is justly estopped from subsequently claiming 
the latter. Hère the patentées by their spécification entered a distinct 
disclaimer of a combination of the straight latéral arm, with the other 
éléments specified in their claim, and made a clear statement that their 
invention consisted of two séries of finger bars movable in différent 
planes. It was too late for them to recall and modify thèse statements 
after the défendant, in reliance upori them, had constructed and put 
in opération a combination with other éléments of an arm which does 
not and cannot hâve the two séries of finger bars moving in différent 
planes. 

The decree below must be affirmed. It is so ordered. 
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PBNNSYIiVANIA GLOBE GASLIGHT 00. v. CLEVELAND VAPOE LIGHT 

CO. 

(Circuit Court, D. Ehode Island. September 14, 1905.) 

No. 2,677. 

Patents — Anticipation — Incandescent Lamps. 

A prelimlnary injunctioii agaiiist infriiigement of the Campbell patent, 
No. 447, 757, for an incandescent burner aud nietliod of using the same, 
denied on évidence not before tiie court in a prior suit and raising new 
questions under ttie défense of invalidity. 

In Equity. On pétition for preliminary injunction. 

Edwards & Angell (Thomas W. Bakewell and Hillary C. Messe- 
mer, of counsel), for complainant. 

Reading, Kiddie & Greeley, for défendant. 

BROWN, District Judge. The patent in suit, No. 447,757, granted 
March 10, 1891, to Harry C. Campbell, for an improvement in in- 
candescent burners and method of using the same, was held valid 
by the Circuit Court for: the Northern District of New York, May 18, 
1905 (137 Fed. 940), in a suit by this complainant against Clément 
V. Best and others. The défendant, who does not now deny in- 
fringement if the patent is valid, contends that this décision is not 
'controlling upon the question of the validity of the patent, for the 
reason that new matter of défense is hère set up, showing a prior art 
substantially différent from that shown in the former litigation, and 
raising such serions doubts of the validity of the patent as to render 
improper a preliminary injunction. 

The patentée thus describes his invention : 

"I bave discovered that by injecting hydrocarbon fluid In a heated and 
Taporous condition and under considérable pressure througli a Bunsen burner, 
where It is mixed with a sufficient quantity of atmosplierlc air, into, tlirougb, 
or against a refractory body, wlilcli will become incandescent by tlie beat 
of tlie ignited hydrocarbon vapor, a very intense light is produced, very far 
exceeding in candie power any light which bas been heretofore obtained by 
the burning of eoal gas under ordinary pressure through the intervention of a 
Bunsen burner and in contact with such refractory body." 

The drawing of the patent shows a Welsbach mantle, to which 
is attached a Bunsen burner supplied with hydrocarbon vapor from 
a gas generating device, or vaporizer. Instead of heating the Wels- 
bach mantle to incandescence by a Bunsen burner, using illumina- 
ting gas, Campbell beats a Welsbach mantle to incandescence by a 
Bunsen burner, using gasoline vapor. Though the patentée seems 
to hâve claimed the discovery of means for making a light very far 
exceeding in candie power any light previously obtained by burning 
coal gas in a Bunsen burner in contact with a refractory body, the 
opinion in the former case states that Campbell's light is not a new 
or novel light ; and my attention has been called to no évidence suffi- 
cient to support the patent, as being for the discovery that the Wels- 
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bach mantle could be made to give much greater light when the 
Bunsen burner was supplied with gasoline vapor than when it was 
supplied with ordinary illuminating gas. It was not contended be- 
fore me that the question of vahdity involved any considération of 
différence in the amount of light given forth by a Welsbach mantle 
made incandescent in the ordinary way and by the same mantle made 
incandescent according to Campbell's method. 

In the former litigation, it was contended that none of the devices 
of the prior art with a self-heating and generating gas attachment 
was capable of heating a Welsbach mantle to incandescence ; that 
Campbell was the first to. devise a Bunsen burner, using gasoline 
as a fuel, and capable of producing the exceedingly high degree of 
heat necessary to raise a Welsbach mantle to incandescence; and 
that the only élément of Campbell's invention that was old was the 
mantle. Such a contention hardly could be made successfully in the 
face of the exhibit presented at the hearing of this motion. 

The défendant produced what is known as a "plumber's torch,'' 
or "paint burner," and with the flame of a Bunsen burner, using 
gasoline, heated the Welsbach mantle to incandescence. The de- 
fendant has also produced a number of patents for lamps burning 
gasoline vapor in a Bunsen burner. The experts for complainant 
criticise thèse as not suitable for producing a luminous flame, they 
being for heating purposes only ; but as, in the prior litigation, the 
anticipating lamps were criticised as being suitable for the pro- 
duction of luminous flame and unsuitable for heating purposes, it 
would seem, upon the présent hearing, that lamps for heating pur- 
poses were proper subject-matter of défense for the purpose of show- 
ing that Campbell was not the first to invent a burner using 
gasoline vapor and capable of heating a Welsbach mantle to incandes- 
cence. 

The défendant now contends that, having demonstrated that the 
burner was old and that the Welsbach mantle was old, it did not 
involve invention to bring them together. I am unable to find 
that such a contention as this was fairly before the Circuit Court in 
the prior litigation, since in that case there seems to hâve been a 
déniai of the ability of the lamps produced or referred to by the 
défendants to heat the mantle to incandescence, and a finding to that 
effect as to one of thèse lamps appears in the opinion of the court. 

A further question is before this court which was not raised 
in the former litigation. The défendant has introduced in évidence 
the British provisional spécification of Thomas Cooper, No. 420. 
A. D. 1883. Whatever may be said as to the indefiniteness or insufli- 
ciency of Cooper's description of apparatus, this spécification seems 
to me to be a strong anticipatory référence as to claim 1 of Camp- 
bell's patent for a method. The claim is as follows : 

"(1) The method of employlng hydrocarbon fluids for Illuminating pur- 
poses hereln described; tbat is to say, vaporizing tbe hydrocarbon liquid by 
heat, and causing tUe heated vapor to pass in a fine stream under considér- 
able pressure through an alr-mixing chamber, and Ignitlng the heated mix- 
ture of hydrocarbon fluid and air In présence of a ref raetory substance 
capable of Incandescence, substantially as described." 
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'^.ooper's invention relates to apparatus for producing light and 
heat by the combustion of gaseous fluids, such as air impregnated 
with Carbon, either in the présence of refractory material which is 
raised to incandescence, or without the same. Cooper describes the 
vaporizing of the hydrotarbon Hquid by heat, causing the heated 
vapor to pass in a fine stream under considérable pressure through 
an air-mixing chamber, and igniting the heated mixture of hydro- 
carbon fluid and air in the présence of a refractory substance capable 
of incandescence. While the refractory substance of Cooper is 
described as a cap of platinum or iridium wire gauze, and while it 
is possible that the device described would' not produce a satisfactory 
<legree of incandescence, yet he contemplâtes combustion "in the 
présence of refractory material which is raised to incandescence," 
just as Campbell conteniplates "igniting the heated mixture of hydro- 
carbon fluid and air in présence of a refractory substance capable of 
incandescence." While certain parts of Cooper's spécification are 
construed by experts as showing combustion outside the cap of plati- 
num or iridium wire gàuze, yet in another part he seems to hâve 
contemplated that the gases should enter into combustion within 
the refractory cône or cap; but, whatever may be the deficiency as 
to apparatus, this spécification, if it discloses the method, of claim 1, 
has a most irriportant bearing upon the question of invention as to 
claim 2, for, assuming that the method of claim 1 was old, we hâve 
not merely the inquiry whether it constituted invention to substi- 
tute gasoline vapor for illuminating gas in the Bunsen burner, or 
to heat a Welsbach mantle by a Bunsen burner using gasoline vapor, 
when it was oïd to heat a Welsbach mantle by a Bunsen burner using 
illuminating gas, but we hâve also the further question whether it con- 
stituted invention to do so when the method of the patent in suit was old. 

The défendant produced an exhibit purporting to be made ac- 
cording to the Cooper spécification. This exhibit contained a Bun- 
sen burner supplied wdth hydrocarbon vapor from a generating 
lamp, and showed at least a lamp which was capable of raising a 
Welsbach mantle to incandescence. There is force in the criticism 
of this exhibit by complainant's experts, since it does not appear 
from the Cooper spécification that he intended to use upon his 
Bunsen burner a dôme of wire gauze similar to that uséd in the 
Welsbach device and in the Campbell device. The complainant 
contends that a gauze cap is a common feature of the Bunsen burner. 
For the purposes of this hearing, however, it is not necessary to dé- 
termine whether the Cooper spécification suiïïciently describes a 
commercial structure, or whether the Cooper exhibit properly fol- 
lows the Cooper spécification. It seems to me that, in view of the 
new évidence presented in this case, which was not before the court 
m the former litigation, I hâve before me substantially a new case 
in which the complainant must take a narrower ground than was 
taken at the former trial. 

The complainant's device is doubtless a useful and pracitical device. 
Jts utility is said by the défendant to regult from the invention of 
Welsbach, and not from an invention of Campbell. It does not 
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appear that Campbell had made an invention, or had an inventive 
conception materially différent from that shown in the Cooper 
spécification, until he had procured a portion of a Welsbach mantle. 
The complainant contends thait the Campbell device is the resuit of 
a combination of the inventive ideas of Welsbach and of Campbell. 
But, if it be true that Campbell was not first to conceive the 
method bf claim 1, nor first to describe apparatus embodying that 
conception, nor first to construct or describe a self-heating and 
gencrating gas lamp for the purpose of raising refractory material 
to incandescence, but merely first to use a Welsbach mantle, instead 
of an inferior refractory material, the question of invention seems 
doubtful, even if Campbell, by the use of a gauze dôme upon his 
burner similar to that shown in the Welsbach arrangement, secured 
a more efficient application of beat to the refractory material than 
did Cooper. 

The patents presented at this hearing, which apparently were not 
before the court in the former litigation, are No. 194,921, to B. G. 
Lofstedt, September 4, 1877 ; No. 251,075, to C. S. Tallmadge, De- 
cember 20, 1881; No. 257,380, to T. Poyser, May 3, 1882; No. 283,- 
977, to J. E. Donovan, August 28, 1883; No. 324,163, to T. Poyser 
August 11, 1885; British patent No. 420 of 1883, provisional spéci- 
fication of Thomas Cooper ; also an article in the Scientific American 
of June 24, 1882, page 398, describing Regnard's incandescent lamp. 

In determining the question of the granting of a preliniinary in- 
junction, I feel that the décision of the Circuit Court in the former 
case is not available to me upon the questions raised by the présent 
défendant, and that thèse questions are not such as should be 
solved upon the affidavits presented upon the hearing of the péti- 
tion for a preliminary injunction, but should be reserved for the 
final hearing. 

Pétition denied. 
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WAY et al., T. CLAY et al 
(Circuit Court, S. D. West Virginia. June 22, 1904.) 

1. JUBISDICTION OF FEDEEAL COURTS— AMOUNT IN CONTEOVEESY— EJEOTMENT. 

In an action of ejectment, wliere no spécial acts of damage are aver- 
red in the déclaration, the damages recoverable are nominal only, and 
the amount of damages laid in the ad damnum clause eannot avail to 
give a fédéral court jurisdiction, wliere tbe value of the land Is insufli- 
cient. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 897. 

Jurisdiction of Circuit Courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 O. C. A. 75; Tennent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 450.] 

2. SAME — DlSCLAIMER BT DEFENDANT. 

In an action of ejectment in a fédéral court to recover a tract of 
land alleged to be of greater value than $2,000i, the court is not 
ousted of jurisdiction because the défendant by his ansYs^er disclaims 
as to ail except a portion of the tract which is of less value. 

Ejectment. On motion to strike out plea to the jurisdiction ot 
the court. 

Way and Rowland Instltuted an action ot ejectment agalnst Clay and a 
number of other défendants for the recover^' of the possession of a large 
boundary of land, containing some 20,000 acres. The usual and proper ju- 
risdictional averments are made in the déclaration, and' in the ad damnum 
clause the damages are laid at $20,000. The défendant Clay elected to make 
hls separate défense, and flled a disclaimer to ail of the land except 45.73 
acres, as to which he claimed title. He thereupoa AIïkI a plea to the ju- 
risdiction of the court, Settlng up that the value of the land claimed by him 
was less than $2,000, and that therefore the amount in eontroversy between 
him and . the plaintlfCa was less than $2,000, and the court was without 
jurisdiction to try the caise. In connection with hia plea he tendered and 
flled an agreement or stipulation, signed by counse] on each sidé of the case, 
stating that the value of the 45.73 acres of land mentioned and descrlbed in 
the disclaimer flled by the défendant Clay was less, at the time of the com- 
mencement of the action, than the sum of $2,000. To the flling of said 
plea the plaintifCs at the time objected, but the said plea was permitted to 
be flled, and the plaintifCs thereupon moved to strilie out said plea. 

J. F. Brown and J. W. McCreery, for plaintiffs. 
Watts & Ashby and A. D. Preston, for défendant Clay. 

KELLER, District Judge (after making the foregoing statement). 
The positions taken by the défendant in support of his plea are: 
(1) That the défendant in ejectment has a right under the statutes 
of West Virginia to sever in his défense; (2) that, having severed in 
his défense, he has a right to interpose ail the défenses which he 
could hâve interposed had the action been brought against him alone; 
(3) that the amount in eontroversy between the plaintifïs and this 
défendant is less than $2,000, and therefore this court is without juris- 
diction to proceed in the case; (4) that, the jurisdiction of the Circuit 
Courts of the United States being hmited, wlienever the want of juris- 
diction appears in any manner or at any stage of the proceeding, the 
action must be dismissed. 
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The first two and the last of thèse propositions may be readily ad- 
mitted, and, indeed, are correct; but the third proposition is a state- 
ment prejudging the very question hère in issue. If it be true tliat 
the amount in controversy is less than $2,000, then this court is without 
jurisdiction; but does the amount or value defended against by défend- 
ant fix and settle the amount in controversy, or is it the value of the 
thing or interest bona fide sued for by the plaintiff? That is the very 
question hère at issue. The plaintifif in argument claimed that in 
a case sounding in damages, of which ejectment is an example, the 
amount of damages laid in the ad damnum clause of the déclaration 
governs the question of amount in controversy; but I cannot 
agrée with that contention. Of course, in suits for personal injuries, 
where the damages are indeterminate and substantial, or in cases in 
which punitive damages might be recovered, it is true that the amount 
of damages laid in the ad damnum will, unless it is apparent from the 
allégations in the déclaration that no such sum can be recovered, 
détermine the amount in controversy for jurisdicticfial purposes; but 
in ejectment, unless spécial acts of damage are pleaded in the déc- 
laration, the damages are merely nominal, and, supposing a suit 
were brought for the recovery of the possession of real estate of the 
value of $1,000, and the damages were laid in the ad damnum at 
$3,000, the Circuit Court of the United States would, under ail the 
décisions, be without jurisdiction, because the real amount in contro- 
versy would be less than the sum of $2,000. 

What, then, is meant by the "amount in controversy"? Is it that 
for which the plaintifï bona fide sues, or only that which may be left 
in dispute after the answer of the défendant? If the latter, then if 
a plaintifï were to sue upon an open account aggregating $2,500, 
and défendant were to answer that he did not dispute $1,500 of the 
account, and offer to pay that, but defended as to $1,000 of the 
account, such answer should serve to divest the court of jurisdiction; 
but, as we know, that is not the case. The only efFect of such answer 
and tender is to prevent the plaintiff from recovering costs, in the event 
that he fails to recover more than the amount admitted to be due. In 
Smith V. Adams, 130 U._ S. 167, 9 Sup. Ct. 566, 32 L. Ed. 898, Mr. 
Justice Field, in discussing the gênerai question of the amount in 
controversy for jurisdictional purposes, says : 

"By 'matter In dispute' la meant the subject of litigation, tbe matter 
upon which the action is brought and issue is n'oined, and In relation to 
which, if the issue be one of fact, testimony is taken. It is coneeded that 
the pecuniary value of the matter in dispute may be determined, not only 
by the money judgment prayed, where such is the case, but in some cases 
by the increased or diminished value o( the property directly affected by 
the relief prayed, or by the pecuniary resuit to one of the parties immedi- 
ately from tbe judgment. Thus a suit to quiet the title to parcels of real 
property, or to remove a cloud therefrom, by which their use and enjoy- 
ment by the owner are impaired. is brought within the cognlzance of the court, 
under the statute, only by the value of the property affected." 

Thèse remarks will apply as well to cases of ejectment as to bills 
to quiet title or remove clouds therefrom. As the latter are appropri- 
ate remédies by a plaintifï in possession to prevent and end the im- 
140 F.— 23 
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pairment of his use and enjoyment of his property, so the former is 
the appropriate légal remedy by the owner out of possession to re- 
cover it and end the trespass upon it. The plaintifï's right to sue 
is ànterior to any défense which the défendant may make, and must 
dépend upon the situation and condition of things when the action 
is instituted. It cannot be made to dépend on the défense which de- 
fendant taay elect to set up. Tennessee v. Union & Planters' Bank, 
15S U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511. If a landowner finds a 
trespasser upon his land, he is entitled to sue for the possession of his 
property. It-is not incumbent upon.him to ascertain what portion of 
his tract is being claimed by the trespasser. He is entitled to déclare 
for his whole tract. Can it be that his right to sue in a court can be 
made to dépend upon the subséquent statement of défendant that 
he does not claim ail, but only a part, of the plaintifï's tract? Clearly, 
under the authority of Tennessee v. Bank, supra, it cannot. 

In Boston, etc., v. Montana, etc., 188 U. S. 632, 23 Sup. Ct. 434, 47 
L. Ed. 637, it was held that: 

"Jnrîsdiction, If conferred on the Circuit Court of the United States by 
aveïments in the bill as to the défense which défendants intend to answer, 
îs ousted by the filing of answers which diselaim any intention of relying 
on suçh défense." 

Thëre are some cases where, in order to confer on the Circuit Court 
of the United States jurisdiction to hear a case, it is necessary for the 
plaintifï to set up in his complaint the défense which the défendant 
will make! Such, for example, are cases between citizens of the same 
State claiming lands under grants from différent states. Hère it is 
necessary for the plaintifï, in order to create a jurisdiction, to déclare 
that the défendant claims the land by virtue of a grant from a state 
other than that under whose. grant the plaintiff claims. If, now, the 
défendant in his answer négatives the allégation of the plaintifï that 
he (défendant) claims under a grant from such other state, the apparent 
jurisdiction conferred under the complaint is ousted. It will be seen 
that this class of cases is only a sCeming, and not a real, exception to 
the rule that jurisdiction cannot be ousted by the défense which de- 
fendant niay choose to make. 

Another thought cornes to me along the line of Mr. Justice Field's 
remarks in the case of Smith v. Adams, supra. If I own 1,000 acres 
of land, and fînd another in possession of and claiming 100 acres 
therein, the possession of this 100 acres is, as to me, a disturbance of 
my possession to my l,p00-acre tract; I haVe no 100-acre tract pos- 
sessing a value as 100 acres, but I hâve l,Oj00 acres, the value of ail 
of which may be impaired to me by the unlawful possession of this 
100 acres, part thereof, by the défendant; and my loss of the pos- 
session pf this 100 acres might, and often would, affect the free use 
and enjoyment pf the entire remainder of my tract. So that the 100 
acres, which to the défendant might seem thematter in dispute, would 
in the, eyes of the plaintifï not be the matter in dispute, inasmuch as 
the Value 6i his possession of the remainder of his tract was injuriously 
affécted. by the possession of the 100 acres by the défendant, and the 
matter in dispiltè ''from &è standpoint of the plaintiff would be hiî 



WAT V. CLAT. 355 

right to the undisturbed possession of his 1,000-acre tract. Some- 
thing of this kind seems to hâve been in the mind of the court in Lan- 
ning V. Dolph et al., Fed. Cas. No. 8,073, decided by the Circuit Court 
for the Eastern District of Pennsylvania in 1826. In this case the 
action of ejectment was first dismissed upon plea to the jurisdiction, be- 
cause the déclaration failed to state that the A^alue of the land sued 
for was above $500. On motion of the plaintiff to reinstate the action 
with leave to supply the omission by amendment, the défendant ob- 
jected, and ofïered to show by affidavits, in support of his objection, 
that the value of the land in the possession of the défendant, Dolph 
(being only a part of the land sued for), was not of the value of $500. 
The court (Mr. Justice Washington) said: 

"Were the court to refuse the amendment for the reasons assigned, we 
should be led to prejudge the very question in controversy, which is 
whçther the wliole 430 acres mentioned in tlie déclaration, or tlie part there- 
of In possession of Dolph, constitutes the matter in dispute. The affidavit 
refers to the latter only." 

The court thereupon permitted the plaintiff to amend his déclaration, 
bttt seems to hâve been in some doubt, as the quotation indicates, 
as to whether, in such a case, the dispute or controversy extended 
to ail the land sued for by the plaintifif, or only to that portion in 
the possession of the défendant. 

But, whatever the doubts of Mr. Justice Washington may hâve been, 
I find that the Suprême Court of the United States as early as 1814, 
had passed upon this question, and I cannot find that its unanimous 
décision has ever been overruled or doubted. In Green v. Liter and 
others, 8 Cranch, 229, 3 L. Ed. 545, the direct question hère involved 
was certified by the Circuit Court for the Kentucky District upon the 
question of jurisdiction upon a writ of right (which has been super- 
seded in West Virginia by the action of ejectment). The question re- 
lating to jurisdiction wâs certified in the following language: 

"(1) Has the Circuit Court of the TTniterl States jurisdiction in a writ of 
right, where the land claimed by the demandant îs above the value of $.500, 
but the tenement claimed by the tenant is of less value than $dOO?" 

This question was answerèd by the Suprême Court, speaking by 
the mouth of the learned Mr. Justice Story, as follows: 

"As to the first question, we are satisfled that the Circuit Court 'had juris- 
diction of the cause. Taking the eleventh and twentieth sections of ju- 
diciary Aet Sept. 24, 1789, c. 20, 1 Stat. 78. 83, in connection, it is clear 
that the jurisdiction attaches where the property demanded exceeds $500 
in value, and if upon the trial the demandant reeover less, he is not allowed 
his costs, but, at the discrétion of the court, may be adjudged to pay costs." 

The provisions of sections 11 and 20 of chapter 20, Act Sept. 34, 
1789, 1 Stat. 78, 83, are still embodied in the Revised Statutes of the 
United States, except as the same hâve been modified by Act March 3, 
1887, c. 373, 24 Stat. 555, increasing the jurisdictional value of the 
subject-inatter of suits to an amount exceeding $2,000, instead of $500, 
and are found in sections 629 and 968, Rev. St. U. S. [pages 503, 703, 
U. S. Comp. St. 1901]. 
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I regard the décision of the Suprême Court in Green v. Liter et al. 
as binding authority, and accordingly the motion to strike out the plea 
to the jurisdiction, interposed by the défendant W. K. Ciay, is sus- 
tained, with leave to the défendant to plead over at July rules, 1904. 



FORD V. TATLOR et al. 

(Circuit Court, D. Nevada. September 5, 1905.) 

No. 799. 

1. Peeliminaet Injtjnction— Motion fob Dissolution. 

Tliere Is no inflexible ruie under the authorities as to the measure of 
new évidence required to entltle a deiiendant to the dissolution of a 
prellminary injunction, but each case must be decided on its own peculiar 
facts, 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, § 387.] 

2. Same— EïTECT oF Ansvveb as Denial. 

Keeplng in view that the purpose of a prellminary injunction Is to 
préserve rlghts claimed until their adjudication, such an injunction ought 
not to be dissolved on an ànswer whlch is evasive as to any of the mate- 
rial allégations of the bill ; nor does a full denial of the equitles of the bill 
entltle the défendant to a dissolution as a matter of right, but the 
matter is withln the sound discrétion of the court. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dlg. Injunction, §§ 
S76-383.] 

8. Same— PKOora. 

To warrant a court In contlnuing a prellminary Injunction in a suit 
for spécifie performance of a contract, It is not necessary that It sbould 
be clear that complainant will succeed at the hearlng ; but it is sufEcient 
if there is reasonable ground for supposing that relief may be given. 

[Ed. Note. — For cases In point, see vol. 27, Cent. Dig. Injunction, § 358.] 

4. Evidence— Wetght—Number of Witnesses. 

A prépondérance in number of witnesses does not establlsh a pré- 
pondérance in weight of évidence, especlally where the testimony is ex 
parte by affldavlts. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 2450.] 

In Equity. On motion to dissolve injunction. 

Key Pittman and J. K. Chambers, for complaînant. 
Campbell, Metson & Campbell and James H. Budd, for respond- 
ents. 

HAWLEY, District Judge (orally). This suit was brought No- 
vember 4, 1904, in the state court, to enforce the spécifie performance 
of an oral contract or agreement, alleged in the complaint to hâve been 
made and entered into between the complainant and défendant Taylor 
with référence to the acquirement of mining ground and mining claims 
in what is now known as the Goldfield mining district, "for the mutual 
interest and benefit of each," and for an accounting ; the agreement, in 
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substance, being that Ford on his part should furnish Taylor with a 
horse or mule (and feed for the same) to drive in a cart, and that Taylor 
should locate mining daims, and each should be equally interested 
therein. There is no need of repeating the spécifie allégations of the 
several pleadings. The Jumbo Mining Company is made a party, be- 
cause the mining claims in which complainant claims to own an un- 
divided half interest were conveyed by Taylor and others to that cor- 
poration. Taylor owns 294,000 shares of stock in said corporation. 

The injunction herein was issued by the state court before the 
removal of the suit to this court. It is very broad in its terms, and 
enjoins Taylor from in any manner disposing of his stock, and the 
Jumbo corporation is enjoined from paying or delivering to him any 
money or assets on said stock, or conveying to any person whomsoever 
any of said shares of stock standing in Taylor's name on the books of 
the corporation. The suit was removed to this court February 23, 
1905, and upon March 30, 1905, a motion to dissolve the appointment 
of a receiver was granted. Ford v. Taylor (C. C.) 137 Fed. 149. At 
that time complainant by leave of court filed an amended bill. On 
June 24th défendant Taylor filed an answer to the amended bill of 
complaint. Upon the hearing of the motion to dissolve the injunction, 
complainant's counsel claimed that he had never been served with the 
amended answer, and asked time to prépare and file counter affidavits, 
which was granted ; also to file a répHcation to the amended answer, 
which was allowed. The question as to what disposition should be 
made of this motion is by no means absolutely free from doubt. The 
issuanœ of the injunction in such broad terms as to keep intact the 
294,000 shares, in order to secure the interest (one-half) which com- 
plainant claims therein, might be deemed somewhat excessive. Its 
continuance, in the light of the facts set out in the amended bill of 
complaint, which materially reduces the number of mining claims 
in which complainant asserted an interest in his original bill, might, 
perhaps, be satisfied with less security. Thèse are matters, however, 
which would only reach the propriety of modifying the extent of the 
injunction, which is not asked for, and it may be that an attempt in 
that direction would only lead to greater difficulties. 

The new matter introduced by the amended bill of complaint relates 
more to the extent than to the right of the recovery by complainant. 
In this respect it differs somewhat from the question often presented in 
patent cases, where the principle involved at the time the injunction 
was granted has become inapplicable by reason of the subséquent in- 
troduction of new matter, and motions for dissolution of the injunc- 
tion made on the ground that, if such new matter had been brought 
to the attention of the court at the time of the issuance of the injunction, 
it would not hâve been granted. In such cases the courts hâve ex- 
pressed différences of opinion as to what rules should be applied — 
one class holding that to justify the déniai of an injunction the new 
évidence must be of such a conclusive character as to place the question 
at issue beyond ail reasonable doubt, and that every doubt must be 
resolved against the défendant; another class contending that such a 
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measure of proof cannot always be satisfactorily bbtairied, that it is 
harsh, severe, and unreasonable> and that the correct rule is that com- 
plainant, in order to obtain an injunction or secure its continuance, 
must show a clear right in support of the writ, and that any défense 
which puts the case in doubt shouid be deemed sufïicient to defeat the 
application. In Norton v, Eagle Automatic Can Co. (C. C.) 61 Fed. 
293, 394, et seq., I had occasion to discuss thèse rules, and, among 
other things having some beàring on the questions involved herein, 
said: 

"While the beaten path of précédent Is undoubtedly the safest road for 
nlsi prius courts to follow, a blind adhérence thereto, without consldermg the 
ehanged facts, would often lead tb great Injustice, which It shouid be the 
aim ofevëry court to avoid. A safe, just, and équitable rule would be to 
require the défendant in such cases to produce new évidence of sueh a clear 
and positive chàracter as to justify a vyell-founded bellef that upon the final 
hearing thè fuU proofs mlght be such as to warrant a différent construction 
of complalnant's patent." 

The resuit in that case was an order denying the motion to dismiss 
the injunction, unless the défendant gave bond in the, sum stated, in 
which event the injunction shouid be dissolved. The bond was given. 
The authorities on thèse points a.re vefy numerous and not entirely 
uniform. No inflexible rule can be announced applicable to ail cases; 
each case being decided upon the peculiar facts therein presented. 

Uppn the showing made, shouid the injunction issued by the state 
CQurt be dissolved? This question will be considered without référ- 
ence to the outside and irrelevant matters which were incidentally 
brought out by the respective parties at the fiearing. An injunction 
pendente lite is a provisional remedy, granted beforeithe hearing upon 
the merits, for the purpose of preventing the doing of any act whereby 
the rights in controversy may be materially damaged, injured, or en- 
d^angered before the final decree, and its purpose is to préserve the 
subject of controversy until an opportunity is afforded for a fuU and 
deiiberate investigation. The rights of the défendant are protected by 
an injunction bond, and the courts, on a motion :to dissolve the in- 
junction, shouid consider the question whether, ii it be granted, the 
complainant wotild hâve any protection at ail. 

, The principal contention in favor of the motion to dissolve the in- 
junction is based upon the ground that the answer dénies ail the 
equities of complalnant's bill. The answer does affirmatively deny 
nearly ail the equities of the bill, but it does not specifically deny the 
making of a contract relative to the subject-matter alleged in the 
complaint. Défendant emphatically dénies the contract as alleged 
in the bill, but — 

"In this connection the respondent and défendant states and avers that when 
he made the proposition to said complainant, contalned in paragraph 1 hereof, 
the complainant did not accept the said proposition or ofCer of the respond- 
ent and défendant, but told the respondent tô'-see one.Olaud Fordi a son of 
the complainaht; that thereupon this respondent did see Claud ¥«5rd, and said 
Claud Ford furnished to this respondent a horse to maHe the contemplated 
trip to. the aforesaid Grandpa mining district, on the understanding and agree- 
ment between them that this respondent would on said trip locate an undi- 
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vided one-half interest In the name of said Claud Ford in some one mining 
clalm In said district for sald Olatid and liis fatlier; and tbere was no other 
and further agreement made by tlie défendant and respondent wlth eitier 
the complainant herein or his said son, Claud Ford." 

Again, further answering, he — 

"Admits tbat on one of the trips taken by him to the Grandpa mining dis- 
trict he used a gray horse, owned either by the complainant or his son, 
but that said trlp was the trip beginnlrg May 23, 1903, and ending on or 
about May 28. 1003, and that between the 22d day of May, 1003, and the 15th 
day of June, 1003, he made no other trlps with any horse or animal owned 
by or controlled by the complainant herein ; nor did he ever mal<e any other 
trip under any agreement or understanding by and between himself and the 
complainant or complainant's son." 

And he further avers that he notified Claud of the location, and de- 
manded that he should pay his portion of the assessment work, and upon 
his refusai so to do the claim was abandoned. Thèse averments are 
evasive and deceptive. The défendant does not give the name of the- 
one claim to which he refers, or any description of itthat would enable 
any one to ascertain where it was situated, or whether or not it had 
ever been abandoned or relocated, or whether it was or was not one 
of the daims conveyed by Taylor to the Jumbo Mining Company. 
The rule is that, if the answer is unsatisfactory as to the material equity 
of complainant's case, it is proper to continue the injunction until the 
hearing. An injunction ought not to be dissolved upon an answer 
which is evasive as to any of the material allégations of the bill. 
Where it is apparent from the answer that there are still questions 
of doubt on which additional light is requisite to satisfy the court 
before deciding the rights of the parties, a dissolution of the injunc- 
tion should not be granted; or if a reasonable doubt exists as to 
whether the equity of the bill is sufficiently negatived by the answer 
to warrant a dissolution it is not error for the court to refuse to dis- 
solve the injunction, and to order it to stand over that proofs may 
be taken. 2 High, Inj. § 1510, and authorities there cited. 

But, treating the answer as a complète déniai of the averments of 
complainant's bill, it does not necessarily follow that the injunction 
should be dissolved, for there are many exceptions to the gênerai rule 
above stated, that are as well settled as the rule itself. It has often 
been held that, where the dissolution of an injunction would 
be practically a déniai of the relief to which the complainant 
might show himself entitled on final hearing, although the equity of 
the bill may be fully answered, the court will continue the injunction 
to the final hearing, if the dissolution would work a greater injury 
than the continuance of the process. As is said in 2 High, Inj. § 
1508: 

"In the flrst place, it is to be constantly borne in mind that the dissolution, 
like the granting ôf interlocutory injunctions, is largely a matter of judicial 
discrétion, to be determlned by the nature of the partlcular case under con- 
sidération. A dissolution, therefore, does not follow necessarily and of course 
upon the conalng in of the answer denying the material allégations of the bill 
upon wtich the injunction issued, and the court may, in the exercise of a 
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Sound judlclal discrétion, refuse a dissolution and continue the Injunction 
to the hearing, wliere the circumstancea of the case seem to demand thia 
course." 

See, also, 1 Beach, Inj. §§ 286, 307, 308 ; Poor v. Carleton, 3 Sumn. 
70. Fed. Cas. No. 11,272; U. S. v. Parrott, 27 Fed. Cas. 435; 
Chain Belt Co. v. Von Spreckelsen (WIs.) 94 N. W. 78, 81, and 
authorities there cited; Chicago K. & S. Ry. Co. v. Kalamazoo 
Circuit Judge (Mich.) 101 N. W. 525 ; Huron Waterworks v. City 
of Huron, 3 S. D. 610, 617, 54 N. W. 653 ;id., 4 S. D. 102, 55 N. W. 
759, and authorities there cited. 

The next proposition advanced in favor of the motion is the 
principle announced in Ford v. Taylor, supra, that: 

"Where the complainant does not walve an answer to the bill under oath, 
an answer under oath, whlch distinctly deiiies the materlal allégations of the 
complalnt, not only makes an Issue, but proves it to the extent that it will 
require the évidence of two witnesses, or of one witness and other circum- 
stances équivalent to a second, to overthrow the answer." 

The facts in that case were not identical with the facts pre- 
sented upon this motion. There the showing made by complain- 
ant was not "of such a character as to Overthrow the évidence 
of the answer." Hère there are the affidavits of more th an two 
witnesses tending to disprove the allégations. The principles an- 
nounced in Ford v. Taylor are not, therefore, conclusive upon 
this motion, 

The next contention of counsel for défendant is that the great 
weight of the évidence, as shown by the affidavits, is in direct op- 
position to the averments in complainant's bill. It is argued that : 

"The respondent has by a cloud of responsible witnesses dlsprwved the 
allégations of the bill. • • * Thèse witnesses establish that there is not any 
reasonable or other probabillty of complainant establishing his case, and hence 
the Injunction should be dlssolved. * * * The évidence establishes beyond 
ail doubt that not a single claim that wâs purchased by the Jumbo corporation, 
nor on whlCh was based the issue of stock to respondent was located while 
any animal of complainant was in respondent's possession; and hence, as 
to the stock, the Injunction should be dlssolved." 

There are a greater number of affidavits on behalf of défendant 
than of complainant; but cases, even when tried upon the merits, 
are not always to be decided by the number of witnesses that 
may be offered. The prépondérance of the évidence does not 
dépend upon the number of witnesses. It does dépend upon the 
weight and credibility that should be given to the respective 
witnesses. "Any number of witnesses may be of equal credibility 
and possess eqûal information, and still difFer greatly in the 
amount or weight of their évidence. The authorities generally af- 
firm that the number of witnesses are not to be counted by the 
jury or court trying the case in order to détermine upon which 
side is the prépondérance; but the évidence given by them is to 
be weighed, and the prépondérance thereof does not dépend on 
the greater number of the witnesses in the particular case." Indi- 
anapolis St. Ry. Co. v. Johnson (Ind. Sup.) 72 N. E. 571, 574. 



FORD V. TATLOE. 361 

This rule is specially applicable to the case of ex parte affidavits, 
where there is a direct conflict as to time, facts, and circum- 
stances, material and relevant to the issues presented. And 
especially is it true in this case, where more or less of the alleged 
facts are stated on both sides upon hearsay, information, or belief. 
It is évident that the weight and credibility of the respective wit- 
nesses whose affidavits hâve been presented can be much better 
determined at the trial, where the right to test the truth or falsity 
of their statements by cross-examination can be fully exercised. 
The merits of this case cannot safely be decided upon this motion. 
It may be conceded that this court, from ail the facts and circum- 
stances, cannot satisfactorily détermine whether complainant will 
eventually be able to prove sufïicient facts to enable him to 
succeed upon the final trial; but the law does not always require 
such a plain showing to be made. As was said by the Chancellor 
in Hufïman v. Hummer, 17 N. J. Eq. 263, 268: 

"The use of tlie injunction in the présent case is merely ancillary to the 
main design of the bill, to enforce a spécifie performance of a contraet. 
Its purpose is to prevent the défendant from emharrassing tlie complainant, 
or defeatlng the object of the bill, by dealing with the property during the 
pendency of a suit In many cases the court will interfère and préserve 
property in statu quo during the pendency of the suit in which the rijrhts 
to it are to be decided, and that without expressing, and often witliout 
having the means of forming. any opinion' as to such rights. » * * it is not 
necessary, therefore, In order to continue the injunction, that it should bo 
clear that the complainant will succeed at the hearing. It is sutticient if 
there is [reasonable] ground for supposlng that relief may be given." 

See, also, Shea v. Nilima, 133 Fed. 209, 316, 66 C. C. A. 263. 
The motion to dissolve the injunction is denied. 
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1 QUINBT r. GONSUMERS' GÀS TRUST C50. et aL 

(Circuit Court, D. Indlana. August 17, 1905.) 
No. 10,319. 

1. Corporations— CoNTBACTs Ultra Vires— Bstoppel. 

A public service corporation cannot be estopped from settlng up the 
Invalldity of a contract on the ground tbat It was without povver to make 
it, if tbe siibject-matter of ttie contract is in violation of a statute or a 
declared rule of public policy. 

[Eid. Note. — For cases In point, see vol. 12, Cent. ï)ig. Corporations, §§ 
1554^1557.] 

2. Same— Quasi Public Corporations— Natubàl Gas Companies. 

A Company organized under Burns' Rev. St. Ind. 1001, c. 38, providlng 
for tlie organization of manufacturing and mining companies, for the pur- 
pose of supplying natural gas to consumers, is engaged in performing a 
public service, and is a quasi public corporation under the décisions of 
the State courts, and can exercise no powers not granted by its charter or 
by some other act of the Législature. 

[Ed. Note. — For cases in point, see vol. 24, Cent Dig. Gas, § 1.] 

S. Samb^Contbacts Ultra Vires- Sale or Bntirk Pboperty. 

An agreement by such a company In a franchise contract with a clty, 
giving the city an option to purchase ail of its property, is beyond its 
powers and void, and since its performance by the company would at once 
Incapaeitate it from performing the statutory duties for which it was 
chartered, and, being in violation of the declared public policy of the state, 
It is not estopped by its acceptance and use of the franchise from asserting 
the invalidity of the agreement; nor is such contract, luvalid when made, 
rendered valid and enforceable by the fact that when it is sought to be 
enforced natural gas has failed In the locallty where the company has its 
wells. 

4. Same— Oancellation of Void Contract— Rights op Stockholdebs. 

Where a quasi public corporation has the right to the cancellation of a 
contract giving an option for the purchase of its property, as ultra vires, 
to remove the cloud created thereby from Its business as a going concern, 
Its stockholders, when it Is wound up, hâve equally the right to the re- 
moval of such cloud, that its property may be sold free therefrom and for 
Its full value. 

5. Municipal Corporations— Chabteb Powers— Purchase op Natural Gas 

Wells. 

A charter granted to an Indiana city at a time when natural gas was 
not known in the state, giving it the power to construct gasworks, cannot 
be construed to give it the power to drill or purchase gas wells at a dis- 
tance, and to construct or purchase pumping stations and pipe Unes to 
bring the natural gas within its limits for consumption and sale to its 
Inhabitants. 

In Equity. Hearing on ancillary bill. 

Henry Warrum, City Atty. (Merrill Moores, of counsel), for appel- 
ant. 

Ferdinand Winter and Ayres, Jones & Hollett, for appellee Byron 
C. Quinby. 

Lewis C. Walker, Addison C. Harris, and Daniel Wait Howe, for 
appellees Consumers' Gas Trust Co. and others. 

BAKER, Circuit Judge. The complainant's original bill sought to 
restrain the Consumers' Gas Trust Company from embarking in the 
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business of furnishing artificial gas on the ground that such purpose 
was beyond the corporate powers of the company, and to compel the 
(vinding up of the affairs of the corporation on the ground that natural 
gas had failed and it was no longer possible to carry on the business for 
which the corporation was organized. The litigation resulted in a de- 
cree in conformitv to the prayer of the bill. Consumers' Gas Trust 
Company v. Quimby (C. C. A.) 137 Fed. 882. 

The complainant has filed an ancillary bill for the purpose of remov- 
ing a cloud upon the Consumers' Gas Trust Company's title, so that the 
property may be sold advantageously at the sale which has been adver- 
tised for September 11, 1905. The complainant's right to maintain 
this ancillary bill is founded upon the refusai of the directors, in whose 
charge the winding up of the afïairs of the company was left by the. 
original decree, to take any steps to remove the alleged cloud, which 
consists in the city's assertion of a right to take over the entire property 
of the gas company at a price to be fixed by appraisers. This alleged 
right of the city arises out of section 18 of the franchise contract be- 
tween the city and the gas company. 

Section 18 is as follows: 

"The city of Indianapolis shall hâve the right, by giving at least six months 
notice, to purchase the entire plant or plants of any corporation, company, 
firm, or indivldual acceptlng the provision of this ordinance, at any time after 
the expiration of ten years from the date of its passage. The amount to be 
paid for such plant or plants shall be ascertained by the appolntment of three 
disinterested persons, one to be appointed by said city and one by said cor- 
poration, company, flrm or indivldual. and in case of dlsagreement, two 
shall sélect a third. The amount thus fixed shall be paid by said city withln 
six months after the amount to be paid for such a plant or plants shall hâve 
been determlned as herein provided." 

The cause is now submitted upon the ancillary bill, the city's answer 
thereto, and a stipulation of facts. Questions arising upon tîie bill and 
the answer of the directors of the gas company thereto are reserved for 
future détermination. 

The complainant insists that the city is barred from asserting any 
right under section 18 by reason of its being a party to the main decree. 
But the original bill was only of the scope hereinabove stated, and did 
not challenge the right of the city to claim the option, and the decree did 
not undertake to détermine any questions that might arise during the 
winding up of the affairs of the gas company. The answer of the city 
contained matter only responsive to the bill; the city's position being 
the same as that of the other défendants, namely, that the gas company's 
charter authorized it to convert its natural gas plant into ari artificial gas 
plant and thereby to fulfill its charter obligations to the public and to 
the city. I am of the opinion that this contention of the complainant is 
unfounded, and this controversy must therefore be disposed of upon its 
merits. 

The complainant asserts that the option is void by reason of the want 
of corporate capacity on the part of both the city and the gas company. 
It is obvious, however, that, if either party was wanting in capacity, the 
contract, which must be a valid engagement between compétent per- 
sons, must be held void, unless the complainant is estopped from raising 
the question. 
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Taking up the question of the gas company's power to exécute the op- 
tion, it is observed that the complainant, standing in the shoes of the gas 
Company, has instituted the présent controversy. But inasmuch as the 
ancillary bill asserts that the city is making an unfounded claim of an in- 
terest in the property, which casts a cloud upon the title to the property, 
the matter stands no dîfferently than if the city had corne into court to 
assert its right, and the gas company were defending on the ground that 
it was wanting in corporate capacity to enter into the option. 

This gas company was organized under the gênerai laws of Indiana 
for the organization of manufacturing and mining companies. Burns' 
Ann. St. Ind. 1901, c. 38. Most of the companies organized under 
this act are purely of a private nature. But the fact that a company lias 
been organized under this act does not décide the question whether the 
corporation is private or quasi public in character. That question is 
answered by looking to the character of the business in which the cor- 
poration purposes to engage. New Albany Waterworks v. Louisville 
Banking Company, 123 Fed. 776, 58 C. C. A. 576. Water companies, 
organized for the purpose of distributing water to cities and the inhabit- 
ants thereof, are formed under this same act. So, also, are companies 
for distributing artifîcial gas or natural gas. Companies of this charac- 
ter are universally recognized as being quasi public corporations. A 
further test, which furnishes the same answer, is this : The Législature 
in 1887, authorized cities to grant natural gas companies the privilège of 
using the streets and alleys. The roads and streets of the state belong 
to the péople, and no agençy, neither the Législature nor its subordi- 
nates, the municipalities, can authorize the streets to be used for private 
purposes. Therefore the investing of natural gas companies with the 
power to use streets was a déclaration and establishment of the fact that 
natural gas companies are engaged in performing public services, and 
therefore belong to the class of corporations known as quasi public. It 
was suggested by the city that the gas company's character of a quasi 
public corporation did not come into being until the city granted the gas 
company the privilège of using the streets. But the gas company could 
not hâve accepted the use of the streets if it were a private corporation; 
for example, a corporation engaged in selling fruit or other merchandise 
from stands. State v. Berdetta, 73 Ind. 185, 38 Am. Rep. 117. The 
gas company in its charter from the state was endowed with the capacity 
to accept the privilège of using the streets, and therefore was from the 
time of its incorporation a quasi public company. 

The charter of a corporation of this character is the measure of its 
powers, and the enumeration of its powers implies the exclusion of ail 
others. Such a corporation can exercise no authority which is not 
granted to it by the charter under which it exists, or from some other act 
of the Législature which granted that charter. Thomas v. Railroad 
Company, 101 U. S. 71, 35 L. Ed. 950 ; Oregon Ry. Co. v. Oregonian 
Ry. Co., 130 U. S. 1, 9 Sup. Ct. 409, 33 L. Ed. 837 ; Board of Commis- 
sioners v. L. M. & B. R. Co., 50 Ind. 85 ; Eel River R. Co. v. State, 
155 Ind. 433, 57 N. E. 388. 

A quasi public corporation is bound by definite obligations to the 
state^ The granting of a charter by the state to such a corporation is 
not simply a license to the corporation to engage merely as long as it 
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chooses in serving the public; but the company's acceptance of the 
charter (whether granted by a spécial or a gênerai act) is a promise and 
undertaking on its part that it will do nothing and suflfer nothing to be 
donc that will disable it from performing its duties during the term of 
its charter. Central Transportation Co. v. Pullman's Palace Car Co., 
139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55 ; New Albany Waterworks 
V. Louisville Banking Co., 123 Fed. 776, 58 C. C. A. 576. 

There is no pretense that the gas company was authorized by its char- 
ter to enter into an option to sell ail of its property in gross. The poli- 
cy of the state, according to the décisions of the state Suprême Court, is 
to hold such a corporation to its obligations to the state embodied in the 
charter. An engagement of such a corporation to strip itself of ail its 
facilities for serving the public is as much against positive law as if 
that act were expressly prohibited by statute, for the declared rules of 
public policy are as much a part of the body of the law as any statutory 
enactment. 

Manifestly the gas company, as grantor, could not do anything to en- 
large its own capacity to sell out. Its consent could not abrogate its 
contract with the state, without the state's consent. Neither could the 
city abrogate or in any way diminish the gas company's contract with 
the state. The state alone could change the gas company's capacity as 
grantor. That change must be found in some législative enactment. 
The Indiana Législature has never passed an enabling act to enlarge the 
corporate powers of the gas company or to relieve it of its obligations to 
the state. But such an enlargement might be found in an act on some 
other subject, and, if clearly expressed, should be given efïect, unless 
that were impossible by reason of the provision of the Indiana Con- 
stitution respecting titles of acts. Yet it should be clearly expressed, 
for a change in the state's policy, a repeal of the restrictions in the char- 
ter législation, should not be inferred by any implications short of 
those that are exclusive of any other intent. 

The act of 1887 authorized cities to regulate and control natural gas 
companies in certain respects. That meant that the city should do what 
was done in the first 17 sections of the ordinance in question. It meant 
that the city should regulate and control the manner in which the gas 
company should perform its service, not that the city should incapacitate 
the gas company to perform its service, nor that the city should alter or 
abridge the gas company's contract with the state. The act of 1887,every 
word and syllable of it, could be carried into eiïect without going natu- 
ral gas companies having to hâve the power as grantors to strip them- 
selves of àll their facilities for serving the public. Therefore it is not 
the inévitable or necessary implication that the Législature intended to 
repeal the charter restrictions, and to reverse a public policy as old as the 
state. 

When the ordinance in question was adopted, the city's charter gave 
it the power to construct and operate gasworks. When the Législa- 
ture granted the charter, natural gas was unknown in Indiana. No 
doubt the word "construct" should be given the mOst libéral interpréta- 
tion possible. The city should not be limited to constructing gasworks 
by itself as builder. If some one built gasworks, the city should be 
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permitted to buy. If a gas company's charter obligation to the state 
had termina ted, it is nôt perceived why the çity shouldnot buy rather 
than build. Granting, for the moment, that the right to fcuy gasworks 
included the right to buy natural gas wells miles away; piimping sta- 
tions, pipe Unes, etc., that provision of the city charter, every word and 
syllable of it, çould be carried into effect without going natural gas 
companies havirig-" to hâve the power as grantors to strip themselves of 
ail their facilities for serving the public ; that is, the city, as easily as an 
individual or another corporation, could construct (buy) gas wells, pipe 
lines, etc., without taking over the properties of going concerns. 
Therefore it is not the inévitable or necessary implication that the Légis- 
lature intended to repeal'the charter restrictions, for such a repeal was 
no more necessary to the city's exercise of its granted rights than to an 
individual's exercise of his natural rights. 

There is neither législation respecting natural gas companies by which 
the state absolved them from their obligation to the state, nor législation 
on other subjects which. eitherdirectly or by necessary implication re- 
pealed the charter restrictions upon such companies. The question now 
is whether the complainant, standing in the place of the gas company, 
can be heard to assert that the giving of the option was void, because 
beyond the corporate powers of the gas company. There is a difiference 
in the rights of corporations to take advantage of a defect or deiîciency 
in corporate powers, depending upon the nature of the act in question. 
If a corporation is engagée in a purely private business, the circum- 
stance that it has received and fetained benefits under a contract which 
was beyond its corporate powers may frequently preclude it from de- 
nying the legality of the contract. If a corporation, organized by pri- 
vate persons for gain, is engaged in performing some service for the 
public, and makes a contract beyond its charter powers, it may be estop- 
ped from asserting the invalidity of the contract if the performance 
thereof does not affect its discharge of its duties to the public. Such 
was the nature of the case of State Board of Agriculture v. Citizens' 
Street Ry. Co., 47 Ind. 407, 17 Am. Rep. 702, and of the other estoppel 
cases cited. But such a corporation cannot be estopped, if the perform- 
ance of the contract involves the violation of a statute or a declared 
rule of public policy. The différence is well illustrated incidentally in 
the récent case of Gray v. Milwaukee,: etc., Ry. Co. (C. C. A.) 140 Fed. 
337. Public policy is concerned that the railroad be not disrupted by 
forfeiture of a part of its right of way to a private person ; but public 
policy is not concerned in protecting the railroad company from being 
compelled to pay the value of the land or the value of the individual's 
right of forfeiture. The principle extends as well to individuals. If 
one obtains money, which he otherwise wpuld not hâve obtained, by con- 
tracting to pay usurious interest, or if he secures employment, which 
he otherwis«-would not hâve secured, by contracting to exempt his em- 
ployer from damages for injuries resulting from the employer's omis- 
sion of statutory safeguarcls, he is not estopped from asserting the il- 
legality of the contract, though he has received and retained ail the ben- 
efits of the contract. Davis Coal Co. v. PoUand, 158 Ind. 607, 615-617, 
63 N. E. 492, 92 Am. St. Rep. 319. If this were not so, the resuit would 
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be that parties could by their conduct or their contracts reciprocally 
give each other the right to violate the law or make the law for them- 
selves. The law can only be upheld (and that is the highest good of the 
whole body of citizens) by declaring ail such contracts unenforceable, 
irrespective of the eqtiities between the parties. The lender should be 
repaid. He may recover for money had and received, but not on his 
contract as made. The gas company obtained the use of the streets 
wholly, it may be presumed, by virtue of its promise to turn over its 
business to the city at the end of 10 years or so soon thereafter as the 
city should be ready to take it. But there is no issue, either by cross-bill 
or otherwise, respecting the city's right to compensation. The city 
stands squarely on the proposition that either the contract was within 
the corporate powers of the parties or the complainant is estopped. 

The contract in question belongs to the class in which estoppel cannot 
be used to smother the fact that the contract is void. If the gas com- 
pany were required, at the end of 10 years, or at any time while it was 
engaged in serving the public, to surrender its property as an entirety 
to the city, the company would not be in a position to continue the serv- 
ice it had been rendering and for which it had been granted its charter 
by the state. The sale of its plant as a going concern would necessarily 
include the good will of the business. And although the city would not 
be required, in order to operate the plant, to take an assignment of the 
city franchise ôf the gas company, yet in paying for the good will of the 
business the city would be paying for the extinguishment of the fran- 
chise. And at ail events the city would be authorized to cancel the priv- 
ilège which had been given the company, instantly upon the company's 
incapacitating itself to discharge its obligations to the public. The'legal 
efïect of such an undertaking, under the law of Indiana, is succinctly 
stated in Muncie Natural Gas Co. v. City of Muncie, 160 Ind. 97, 104, 
66 N. E. 436, 60 L. R. A. 823 : 

"Without attemptlng to cover the whole ground, It may be sald that, If a 
contract Is of such nature that, had the corporation at once proceeded to 
exécute It, its act would hâve been contrary to publie policy, or, expressly or 
Impliedly prohibited by statute, or would in any degree disable the corporation 
from the performance of Its statutory duties, the undertaking cannot be 
enforced by either party." 

The fact that natural gas bas failed in the locality where the gas com- 
pany had its wells is merely an accident, not an essential, in the case. 
The contract can only be read as made, in view of the subject-matter 
about which the parties were bargaining. What the parties meant, and 
ail that they meant, was that the gas company should hâve the absolute 
right to conduct the business for 10 years and that thereupon the city 
should bave the right to take over the business whenever it was ready. 
If, while the company was furnishing natural gas, the right existed to 
remove the cloud, so that the company might hâve an unquestionable 
title to its business as a going concern, so now the stockholders would 
bave equally the right to a free sale of the property. 

It being found that the gas company was wanting in corporate power 
to enter into the contract, the fact that the city was a party thereto can- 
not alter the situation or resuit. New Albanv Waterworks v. Louisville 
Banking Co., 122 Fed. 776, 58 C. C. A. 576. 
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In examining the Indiana législation with a view to determining the 
power or want of power of the gas company as grantor, at one place it 
was conceded, arguendô, that the city's charter right to construct gas- 
works would cover the purchase of gas wells, pumping stations, pipe 
Hnes, etc. But I think the concession was entirely unwarranted. When 
the charter was granted, the only gasworks known were such as could be 
built and operated within territory over which the city had been given 
jurisdiction. The court takes judicial notice of the fact, as a part of the 
history and topography of the state, that Indianapolis and the vast 
majority of the cities of the state with the same charter provision 
are not in the natural gas belt. The sinking of wells is expensive and 
very frequently unsuccessful. The business is spéculative, involving 
the possibilities of large gains or large losses, and is promoted as such. 
Did the Législature, by authorizing cities to construct gasworks, at 
a time when it was not known that natural gas was to be found in the 
state, intend that, if natural gas were discovered, the common coun- 
cils of the cities should involve the taxpayers in the hazardous enter- 
prise of going to remote counties to prospect for wells, build pumping 
stations, and lay miles and miles of pipe lines? It seems to me in- 
credible. To what extent municipal ownership shall be carried is 
a political question, to bé answered by the political department of the 
state. Municipalities hâve only such powers as the state confers upon 
them. Their charters are given and are taken away by the Législa- 
ture. If cities hâve not the powers they désire in the line of the owner- 
ship of public utilities, they cannot create them by ordinance or con- 
tract. They must go to the Législature. 

In view of the conclusions already reached, it is unnecessary to con- 
sider the many other interesting questions which were abiy presented 
at the bar by the learned counsel of the respective parties. 

A decree will be entered against the city in conformity to the prayer 
of the ancillary bill. 



In re ATWELU 
(District Court, W. D. North Carolina. August 20, 1905.) 

Geand Jueobs— Obligation of Secbecy— Contempt of Couet. 

The obligation of secrecy Imposed on a grand juror by bis oath with 
respect to the proceedings before the body Is not removed by bis discharge 
as a juror, but continues, unless removed by the court in the interest of 
justice, and bis disclosure to counsel for a person Indicted, béfore his trial, 
of the évidence before the grand jury on which the Indictment was based, 
is a violation of bis oath and a contempt of the court, regardless of the 
purpose for which the disclosure was made. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dlg. Contempt, § 41 ; 
vol. 24, Cent. Dlg. Grand Jury, §§ 86, 87.] 

On Rule for Contempt. 

At Aprll term of the District Court of the United States for the Western 
District of North Carolina, at StatesvIIle, the grand jury of which C. F. Atwell, 
the respondent, was a member, duly sworn and impaneled, returned as a true 
bill an Indictment against the Old Nick Williams Company, N. Glenn Williams, 
and D. B. Kennedy, in which the défendants were charged with certain criminal 
violations of the Internai revenue laws of the United States. After indict- 
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ment the case was duly transferred from Statesville to the District Court of the 
Ûnlted States at Charlotte, in said district, and docketed on the trial docket 
for June term, 1905, of said last-named court. In the meantime the défend- 
ants were arrested, and gave the required bail for appearance at the Charlotte 
term of court to answer the charges preferred against them. After the arrest. 
and before the trial term, several members of the grand jury whieh returned 
the indictment, and, among others, C. F. Atwell, the respondent, were sub- 
pœnaed by défendants to appear at the June term at Charlotte to testify in 
thelr behalf in the case pending on said indictment. In the name of the United 
States against the Old Nick Williams Company, N. Glenn Williams, and 
D. E. Kennedy. In obédience to the said subpœna C. F. Atwell, the 
respondent, came to Charlotte in the flrst days of the term and before the 
case was called for trial went to the office of the attorneys for the défend- 
ants, and then and there voluntarily disclosed to them the entire testimony 
of the only witnesses (two in number, named Sams and Stackleather) sent 
by the attorney of the United States before the grand jury, and sworn 
and examined In regard to the crimes charged in the indictment. The défend- 
ants, using the information derived from respondent, filed a plea in abatement, 
on the ground that the évidence of the prosecution before thé grand jury was 
Insufflcient to warrant the return as a true bill. When it was made known to 
the court that Atwell had disclosed to the défendants and thcir counsel the 
testimony of the United States witnesses in the case above stated before the 
grand jury of which he was a meniber, a rule was issued requiring him to 
appear and show cause why he should not be punished for contempt. Atwell 
appeared and flled his answer, in which he admitted the facts as to his action 
as above stated, but denied the power of the court to proceed against him for 
reasons, stated in his answer, which are fully set forth in the opinion. The 
court held him guilty of contempt, and Imposed a fine of $50 and costs, from 
whieh judgment he sued out a wrlt of error to the Circuit Court of Appeals for 
the Fourth Circuit. 

A. E. Holton, U. S. Atty., and A. H. Price, Asst. U. S. Atty., for 
the rule. 

Burwell & Cansler, Moore & Rollins, and W. P. Bynum, Jr., op- 
posed. 

BOYD, District Judge (after stating the facts). The important 
question involved in this case is as to the meaning and scope of the oath 
taken by a grand juror, and especially that portion of the obligation 
which enjoins secrecy. It is insisted by the counsel for the respondent 
that the injunction of secrecy imposed upon the grand juror is a privi- 
lège Personal to the individual, wîiich may be waived by him at any time, 
and that, so far as the power of the court to enforce the injunction is 
concerned, that ceases wben the grand juror is discharged. I re- 
gard both of thèse propositions as untenable. It is true some récent 
commentator on the powers and duties of grand juries bas expressed 
the views presented hère by the counsel, but no judicial décision has 
been produced or cited to sustain the position. From time immé- 
morial grand juries hâve held their sessions and hâve conducted their 
investigations with closed doors^in secret. This course of proceed- 
ing is for a wise purpose, and many sufficient reasons may be assigned 
for it. It would be productive of most pernicious results, and largely 
destructive of the usefulness of criminal tribunals, to open the doors 
of the grand jury rooms to the public, and scarcely less damaging to 
orderly proceedings and the due administration of the criminal laws 
of the land would be to open avenues of information from the grand 
juries to persons against whom charges of a criminal nature are pend- 
140 F.— 24 
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ing. In the earlief histpi-y of thé grand jury, as a co-ordinâte Branch 
oî the English criminal courts, if a grand juror disclosed to à person 
accused the évidence before the grand jury in his case, such grand 
juror became accessory to the crime, if it was a felony, and a principal, 
if it was treason, and later such disclosure was considered a high mis- 
demeanor. 4 Blackstone, 126; 1 Chitty's Criminal Law, 214. 

To show how sacredly the proceedings before the grand juries hâve 
been guarded, and how unwilling tlie courts hâve been to open the way 
for their publication, attention may be called to an instance cited by 
Judge Sharswood in a note to chapter 10, § 126, book 4, Blackstone's 
Commentaries : 

"A few years ago at York a gentleman of the grand jury heard a witness 
swear In eourt upon the trial of a prlsoner dlrectly contrary to the évidence 
whlch he had given before the grand jury. He immediately communicated the 
«Ircumstance to .the judge, who, upon consultlng the judge Ih the other court, 
was of the opinion that public justice in the case requlred that the évidence 
whlch the witness had given before the grand jury should be disclosed, and the 
witness was committed for perjury, to be trled upon the testlmony of the 
gentlemen of the grand jury." 

It will be observed that in this case, although it was made known to 
the judge that the witness had committed perjury, yet so carefui was 
he to maintain that secrecy which is one of the main éléments of the 
strength and usefulness of a grand jury that he declined to take action 
tmtil he had advised with another judge, and then only upon the 
ground that public justice required it was the veil of secrecy re- 
moved, and the proceeding before the grand iury perniitted to be dis- 
closed. "Let ail things be done decently and in order," says St. Paul. 
This is a rule laid down by Divine authority for the government of 
human action, and it applies as well to judicial tribunals as to other 
affairs of men. It is neither décent nor ordcrly for a member of a 
grand jury, as soon as he is dischargëd from activé duty,to advise 
persons accused by the body of which he was a rhembér of the 
testimôny of the witnesseS against them; thus disclosing the évidence 
of the prosecution to the party charged before the triai, and affording 
him the opportunity of counteracting it by subornation of perjury or 
other foui means, if necessary. 

In the case of State v. Broughton, 39 N. C. 96, 45 Am. Dec. 507, it 
is. said: 

"By the pollcy of the law, grand juries act In secret, and, with the vlew of 
sustainlng that pollcy, It is prescrlbed that a grand juror shall, among other 
things, swear that 'the state's counsel, your fellows', and your own you shall 
keep secret.' " 

Commenting in this casé on the duration of the obligation of se- 
crecy, it is said: 

"There are some reasons for the rule which are obvious enough; apd, as far 
as public interests can be subserved by it, the secrecy ought to be kept, not oiily 
while the grand jury continues impaneled, but It ought alsoto be subsequently 
observed." ' 

Among other and cdUvincing reasons asèigned by the Suprenje Court 
of North Carolina in support of the propriety of this obligafidi;i of Se- 
crecy and its binding ' effect upon the grand juror is the fdllowing: 
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"We think, too, that, In furtheranee of justice, fhe law may hâve iiitended to 
forbld a grand juror from giving aid to one indieted, and thiis found to be prob- 
ably gullty, In his efforts to defeat the prosecution, by publishing thé évidence 
betore the grand jury, and thus enabling hlm to couoteract, perbaps by t'oul 
means, after he knew wbere the case pinched. That would be betraying the 
state's counsel, which is necessarily opened to the grand jury." 

A perusal of the opinion of the court in the Broughton Case, which 
was delivered by Chief Justice Ruffin, one of the most profound law- 
yers of his day — indeed, I may well say, of any day either before or 
since— will aid to impress us still further with the sacred manner in 
which the courts themselves guarded the secrecy which was enjoined 
upon grand jurors in respect to proceedings before them. Broughton 
was indieted and was on trial for the murder of one Frank De Silva. 
Prier to his indictment the prisoner had himself testified before the 
grand jury which had the murder of De Silva under considération that 
one Gonzales killed the deceased. On the trial of the indictment 
against Broughton, the state offered to prove by Mr. Savage, who was 
foreman of the grand jury before which Broughton had been examin- 
ed, that when so examined he charged Gonzales with the murder and 
betrayed unusual anxiety to fix it upon him. The prisoner's counsel 
objected to the testimony proposed, on the ground that Savage would 
be disclosing the secrets of the grand jury. The trial court overruled 
the objection and admitted Savage to testify. The question, however, 
was so much in doubt that the prisoner's counsel appealed on that point 
alone. The Suprême Court affirmed the ruling, but the décision was 
on the ground that the secrecy enjoined was the immunity of the pub- 
lic, and not the privilège of the witness ; and in this case the court held, 
substantially, that this obligation of secrecy was upon the conscience 
of the juror, there to remain until the courts in the interest of public 
justice should see proper to remove it, and, continuing in the opinion 
and laying it down as the law, that the courts hâve the povver to remove 
the injunction of secrecy and lift the obligation from the conscience 
of the jurors, when it is necessary to prove perjury committed before 
them. The court also comments on the fact that "the text writers 
leave it doubtful how far in principle, as they understand it, it is com- 
pétent to prove what évidence was given before the grand jury." In- 
deed, it was contended in the Broughton Case that the injunction of 
secrecy placed upon grand jurors by the oath and the law was far- 
reaching enough to protect the witness, and that grand jurors could 
not disclose the testimony of a witness taken before them, even under 
the direction of the court and in the furtheranee of public justice. 
However, the court said: 

"The judges hâve not considered the rule as designed for the protection of 
witnesses, bnt for that of the grand jurors. and in furtheranee of the public 
justice; and we own that our minds are inclined to adopt that conclusiou, 
especially as in the modem case of liex v. Watson, 32 HoweH's St. Tr. 107, 
Lord Ellenborongh allowed a witness to be examined as to a part of his évi- 
dence and actions before the grand jury, and said that, though doubtful him- 
self, he did so upon the authority of a previous décision, of which, however, 
he did not give the name. It seems to us that the witness bas no privilège to 
hâve his testimony treated as a confidential communication, but that he ought 
to be considered as deposing under ail the obligations of an oath in a judicial 
proceeding, and therefore tliat the oath of the grand juror is no légal or moral 
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Impedlment to hîs solemn «xamlnation under the direction of a court as to the 
évidence before hlm, whenever it becomes material to tbe administration of 
justice." 

Aside from the obligation of the oath, it bas been for ail time a rule 
which has obtained both in the fédéral and state courts in North Caro- 
lina that proceedings before the grand juries should not be disclosed 
or made public by the jurors themselves, except in such cases as the 
ends of justice might require, and then only by permission of, and 
under the direction and supervision of, the court. 

A very able and forceful opinion was delivered by Judge Morrow, 
then upon the district bench, but now one of the Circuit Judges of 
the Ninth Circuit. In re Summerhayes (D. C.) 70 Fed. 769. That 
was a case in which a grand juror revealed the proceedings of the 
grand jury of which he was a member to outside parties, and discussed 
with âaid parties certain matters which were pending before the grand 
jury. It is held in that case that a fédéral grand juror may be punished 
for contempt for disregarding the injunction of secrecy imposed by 
the oath. In the course of the opinion the learned judge says : 

"It is oné!of the Inheritances we bave as an Bnglish-spealving people, coming 
down tbrough the long channels of the common law, to respect and sustain the 
sanctlty of the jury room and the secrecy of the procédure of Investigation 
provided for grand jurors." 

Counsel for the défendants in the indictment in question state that 
the respondent disclosed to them the testimony of Sams and Stack- 
leather, delivered before the grand jury, in order that they might file 
a plea in abatement, on the ground that the testimony was not suffi- 
cient to warrant the return of a true bill against the Old Nick Williams 
Company, N. Glenn Williams, and D. E. Kennedy. In the opinion 
of the court the juror is as much forbidden (except under the spécial 
circumstances provided by- the law) to divulge the secrets of the grand 
jury room for one purpose as for another. It is not the province nor 
the privilège of the juror to détermine when and where he shall re- 
lieve his conscience of the obligation of the injunction and remove the 
veil of secrecy in order that he may divulge and make public that which 
has corne to his knowledge as a member of the grand jury. No princi- 
ple of law is more definitely declared than that which forbids members 
of a jury returning a verdict to impeach it, and it is equally well settled 
that the testimony of a member of a grand jury by which an indict- 
ment is found is not admissible for the purpose of impeaching the in- 
dictment. 17 A. & E. Encyclopedia (2d Ed.) p. 1295, and authorities 
cited under note 4. 

It fs a rule of practice in the courts of the United States that the 
prosecuting attorney may be présent in the grand jury room for the 
purpose of examining the witnesses whom he offers upon the charges in 
an indictment which he has sent, and in State v. Broughton, supra, 
the court says that the testimony of the prosecuting witnesses is the 
counsel of the attorney. Upon the findings of fact, which, except 
those of record, are the admissions of the respondent, it is clear that 
he divulged the counsel of the United States, the counsel of his fellows, 
and his own. In Broughton's Case, supra, it is laid down as the law 
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that a grand juror who gives aid to one indicted by publishing the 
évidence of the prosecution before the grand jury betrays the state's 
counsel, which is necessarily opened to the grand jury. The meaning 
of "counsel," as used in the oath of a grand juror, is not confined alone 
to the advice which the prosecuting attorney may give to the grand 
jury. It has a broader significance in this connection, and compre- 
hends the plan, the purpose, of the government, as represented by its 
officer. One of the définitions given of the word "counsel" by Worces- 
ter is "conclusion formed from délibération or consultation, and de- 
signed to be secret." And Shakespeare evinced a perfect conception of 
the full meaning of the word when, in the play of Hamlet, Prince of 
Denmark, he makes Hamlet to say : "The players cannot keep counsel. 
They tell ail." 

The chief défense interposed by the respondent in this case is based 
on section 725 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 583], which defines the powers of fédéral courts 
in contempt proceedings, and it is contended by his attorneys that 
under that statute his conduct is not a contempt of court. Indeed, 
they go further, and insist that he has not even îseen guilty of an im- 
propriety. It is admitted that the section referred to restricts very 
materially the power formerly existing in the courts of the United States 
to punish for contempt; but, notwithstanding this, the law as it stands 
is sufficient to empower the courts to protect themselves against con- 
duct which obstructs the due and orderly administration of justice, 
and to enforce obédience at the hands of parties, jurors, witnesses, or 
other persons to lawful process issued by the courts and to orders 
and decrees, made or entered, as well as to rules and commands estab- 
lished and issued for the government of fédéral tribunals and the 
seemly transaction of their business. The contention of the respondent 
is urged by his counsel on the ground that, when the grand juror is 
discharged at the close of the term for which he was sworn and im- 
paneled, he is no longer amenable to the court, and that the obligation 
resting upon him by virtue of his oath no longer exists. If that be 
the law, the injunction of secrecy imposed upon grand jurors is a worth- 
less and idle form, and it would be as well to admit persons against 
whom criminal charges are being investigated into the grand jury 
room and let them hear the witnesses testify ; for they would only hâve 
to wait at the door until the grand jury was discharged and then be 
advised as to the entire testimony relied on by the prosecution, and 
not only that, but be informed of what took place in the délibérations 
of the grand jury at every stage of the proceeding — what any juror 
may hâve said, how each one voted on the indictment, who, if any, 
were friendly to the accused, and who, if any, took a decided stand 
against him. It would take no stretch of the imagination to readilv 
conceive the disorders, corruptions, and miscarriages of justice which 
would follow, if the law permitted such conditions to exist. If there 
is no further protection to proceedings before the grand jury after 
it is discharged, if the sacredness of the oath extends no further than 
to bind the juror during the term for which the jury with which he 
serves is impaneled, if ail a person charged with crime has to do is to 
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await the discharge of the grand jury which has investigated his case, 
and before his trial be fully informed of ail the évidence against him, 
with every déclaration, act, or circumstance in the testimony, and thus 
be enabled, as said in State v. Broughtori, to sée where the case pinches 
and counteract it by any means, fair or foui, then, in the language of 
Judge Morrow (In re Summerhayes, supra) : 

"Thé courts may as well close thelr doors and let the administration of jus- 
tice fall into the hands of those who will deal in it as an article of personal 
favor or purchasable merchandise." 

But, if the law and the obligation of the oath which he has taken 
for any good reason forbids the grand juror to disclose the proceedings 
before his body as soon as he is discharged, then for the same reason he 
is required to continue to withhold from publication that which has 
corne to his knowledge in the grand jury room, at least until such per- 
sons as were indicted hâve been tried, or the court itself in the inter- 
est of public justice removes the injunction. 

Anoâier view may also be presented, and that is, although the re- 
spondent had been discharged from active service as a grand juror at 
the close of the term for which he was drawn and impaneled, yet he 
was still a regular juror of the court. He had been duly selected as 
a juror at Statesville, and his name was, and still is, in the jury box 
there. He continues to be an elemental part of the court, one of its 
instrumentalities for active use, when necessary in the due course of 
its proceedings. Occupying this relation to the court, he is subject 
to its rules, and at ail times under an obligation to act with that pro- 
priety becoming a good and lawful man. Is his conduct in this case 
consistent with thèse requirements ? Most certainly not. As a sworn 
member of a grand jury, and, whilst acting in that capacity, he learns- 
the évidence of the government against parties charged with crime, 
and within a short time, whilst the case is pending against the parties 
and before the trial, he goes voluntarily to them and their attorneys,, 
and of his own volition discloses to thém the entire testimony bf the 
government witnesses examined before the grand jury, putting them in 
full possession of the case of the prosecution given to the grand jury 
by the attorney for the government and relied on by him. No matter 
for what purpose the défendants and their counsel desired the informa- 
tion, the conduct of the respondent is equally reprehensible. The re- 
suit of his action was si betrayal of the counsel of the United States, 
and the défendants had the information which respondent gave for 
any purpose or for ail purposes their interests might suggest. 

It is argued in respondent's behalf that the court quashed the in- 
dictment against the Old Nick Williams Company, N. Glenn Williams, 
and D. E. Kennedy, and that therefore the respondent, who had fur- 
nished the information upon which the plea in abqtement is based,^ 
was justified. This point is not well taken, for the action of the court 
in quashing the indictment, as was distinctly stated from the bench 
at the time, was not because of the matter set up in the plea, but alto- 
gether for other reasons, the principal one being the fact that member s 
of the grand jury which returned the indictment had before the trial 
armed the défendants and their counsel with a full statement of the 
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government's case; and the attorney for the United States in open 
court announced that he was prepared at once to send before the grand 
jur}' thèn in session another bill with other and additional testimony. 
Under the circumstances the court was of opinion that a new bill should 
be sent before a grand jury which it was assumed would Iceep the 
counsels required by law. In taking this course the court simply ex- 
ercised its discrétion, and pursued that course which in its opinion 
would be conducive to the due administration of justice. "While the 
grand jury in its délibérations acts to some extent independently of 
the court, and is a co-ordinate authority therewith, it is a branch over 
which the court has gênerai supervision and authority." 17 A. & E. 
Encyclopedia (2d Ed.) p. 1273. The court expressly refused to recog- 
nize the proposition as law that a presiding judge is required to go be- 
hind the return of the grand jury of his court and pass upon the suffi- 
ciency of the testimony in a case in which such grand jury has taken ac- 
tion. The court will not go behind the return of the grand jury to in- 
quire into the suiïîciency of the évidence. U. S. v. Reed, 2 Blatchf, (U. 
S.) 435, Fed. Cas. No. 16,134; 17 A. & E. Encyclopedia (3d Ed.) p. 1285. 
In his opinion in Reed's Case, Mr. Justice Nelson says : 

"I am aware of no case where any court has ever re-examined the évidence 
before the grand jury to see whether it was sufficient. The resuit of such a 
practice would be that in every case the court would be obliged to try a party 
on affldavits on a motion to quash the indictment." 

The courts hâve, by a System of practice which has been practically 
uniform throughout the country, settled substantially the principles 
relating to pleas in abatement and motions to quash indictments. 
Where it appears that there was no évidence before the grand jury, 
as, for instance, the witness is not sworn, or the only witness is in- 
compétent to testify, which latter would apply in case a wife was the 
sole witness examined on an indictment against her husband, unless it 
be in a case in which she is made compétent by statute, in such case 
the indictment should be quashed. The courts will also take cogni- 
^ance of a plea in abatement or motion to quash, founded on the allé- 
gation, properly made and presented, that the grand jury before which 
a bill of indictment was pending had been guilty of misconduct in con- 
nection with the investigation, or that improper influences had been 
exercised to affect the action and conclusion, or that some or ail of the 
jurors were disqualified. To say that the court will go behind the 
return and undertake to inquire as to the quantum of testimony be- 
fore the grand jury, and détermine its sufficiency, would be to as- 
sume the powers of the grand jury, and would, as a conséquence, in- 
volve the courts in endless turmoil and confusion. The resuit would 
be that in ail cases, particularly those of importance, pleas in abatement 
and motions to quash would intervene, and the courts would be called 
upon to re-examine the witnesses who testified before the grand jury, 
probably permit cross-examination by counsel, hâve members of the 
grand jury présent to see if the witness made the same statement as that 
given in the grand jury room, and, if not, to permit the grand jurors to 
testify in contradiction, etc., ad infinitum. It is easy to see wliat such a 
•course of procédure would lead to. 
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The défendant in a criminal action is no more entitled as a matter of 
right to know the évidence of the prosecution until it is disclosed on 
the trîal than is the prosecution to be put in possession of the évidence 
which the défendant has in mind to offer in his défense. In some in- 
stances, particulàrly in North CaroHna, the courts in capital félonies 
hâve accorded to the counsel for the prisoner the privilège of inter- 
viewing the witnesses for the State before the trial ; but no one has ever 
suggested that the law entitled the prisoner to such considération. It 
is a courtesy extended by the court, usually with the assent of the 
state's counsel, in favorem vitœ. It is no part of the business of a 
grand juror to furnish a défendant who has been indicted the ammuni- 
tion with which to return the fire of the prosecution, nor does the 
law permit grand jurors to put persons indicted by their body in posses- 
sion of material with which to impeach their action. In his action the 
respondent violated an obligation resting upon him as a grand juror 
of the court. He willfully disregarded a rule of the court which he 
was required to observe, and the resuit oï his conduct has been to im- 
pede and embarrass the due administration of justice. His behavior 
was improper, and it tended at least to impair, if not todefeat, the ends of 
justice. By divulging the testimony taken for the prosecution before 
the grand jury, he has betrayed the counsel of the United States, 
and unlawfully madè public the proceedings of the body of which he 
was a member. 

For thèse reasons the rule against the respondent is made absolute. 
He is adjudged guilty of contempt of the court, and ordered to pay a 
fine of $50 and the costs of the proceeding. 



TTNITED STATES v. BTHEREDGE. 

(Circuit Court, N. D. Alabama, N. D. August 23, 1905.)' 

No. 6,815. 

POST OBTICE— tTSE DP MAILS TO DefBATJD— INDICTMENT. 

Act March 2, 1889, 25 Stat. 873, c. 393 [T.T. S. Comp. St. 1901, p. S696], 
by the first section amends Rev. St. § 5480, relating to the use of the 
mails foD the purpose o£ carrying eut a scheme or artifice to defraud, 
etc. Section 2 [U. S. Comp. St. 1901, p. 3098] provides that "any person 
who, in and for conducting, promoting, or carrying on, in any manner by 
means of the post office establishment of the United States, any scheme 
or device mentioned in , the preceding section, » * » shall use or as- 
sume * • * any flctitlons, false, or assumed title, name, or address, 
* * • or name other than his own • * * proper name, shall, 
upon conviction, be punishable as provlded in the first section of 
the act." Eeld, that an indictment under said section 2 must set ont 
facts constituting a scheme or device to defraud as fully as required un- 
der section 1. 

[Ed. Note. — For cases In point, see vol. 40, Cent. DIg. Post Office, §| 
71, 72. 

Use of mails for frauds and counterfeiting, see note to Timmons v. 
United States, 30 0. C. A. 80.] 

On Demurrer to Indictment. 

Omitting the formai parts, the indictment charges that: 
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"John B. Etheredge, in unlawfully condueting, promoting, and carrying on 
by means of the post ofBce establishment of the United States a scheme alid 
artifice to defraud one T. W. Woodham and divers otber persons to the grand 
jurors unknovvn, wliich said scheme and artifice was in substance and to the 
eflfect as foUows, to wit: That the said John B. Etheredge did open corre- 
spondence, and intend to open correspondance and communication, and did 
send and convey by means of the post office establishment of the United 
States, and thereby place and cause to be placed a certain letter, to be sent 
and delivered by the said post oflîce establishment of the United States, ad- 
dressed to the postmaster at Art, Alabama, and requesting him to post the 
same, and which Is in words and figures as follows, to wit: 

" 'Money to Loan. 

" 'I wlll loan you |100 or $1,000 at S% interest and no more. Say If you 
wanted $100.00 you give your plain note for this amount and no more. Easy 
installments. For further information write 

"' J. B. Etheredge, 
" 'Town Oreek, Ala. 

" 'Please Post.' 
—and that acting upon said notice the said T. W. Woodham did apply for a 
loan of the sum of two hundred dollars, and for that purpose did sign a certain 
printed blank application sent to him by said John B. Etheredge, and then 
did direct same and convey the same by the mails of the said United States 
to the said John B, Etheredge; that the said T. W. Woodham received no 
loan of any sum whatsoever from the said John B. Etheredge, nor from the 
Continental Finance Company, (Limited), of Chicago, Illinois, to whom the 
said application was made by the terms thereof, nor from any other person 
whatsoever, but that the said John B. Etheredge, intending thereby to obtain 
the note and money of the said T. W. Woodham, and divers other persons to 
the said grand jurors unknown, and appropriate the same to his own use with- 
out payment for the same, and to efCect the object of said unlawful scheme and 
artifice to defraud the said T. W. Woodham, and at the place aforesaid and 
within the jurisdictlon aforesaid, on, to wit, the 6th day of April, 1905, ad- 
dressed a letter to the said T. W. Woodham, Art, Alabama, and did deliver 
the same to the post office of the United States at said Town Creek, Alabama, 
to be conveyed by the post office establishment of the United States, which 
said letter Is In words and figures as follows, to wit: 

" 'Town Creek, Ala., Apr. 6. 

" 'Mr. T. W. Woodham, Art, Ala.— Dear Sir : Your note for $200 and Inter- 
est is due and unpald. Please pay this ofC, as 1 hâve paid cash for It. If I 
do not hear from you by return mail I will bring suit against you. Now for 
you to save expense you had better pay this. 

" 'Very truly, Mrs. C. Etheredge.' 

— and by which In pursuance of the said scheme and artifice to defraud the 
said Woodham the said John B. Etheredge did In the name of Mrs. C. Ether- 
edge, which said name he thereby assumed, demand payment of the sum of two 
hundred dollars and interest as due on the note of the said T. W. Woodham, 
purporting to be given by him for said loan, feloniousiy intending and en- 
deavoring thereby to fr^udulently obtain the said two hundred dollars from 
the said Woodham, and fraudulently appropriate the same to his own use, 
and. In executing such scheme and artifice to defraud and attempting so to do, 
did place and cause to be placed the aforesaid letter in the post office of the 
United States, to be sent and delivered by the said post office establishment of 
the United States to the said T. W. Woodham at Art, Alabama, and so did as- 
sume by the address to said T. W. Woodham in the letter aforesaid, and In 
furtherance of said scheme and artifice to defraud, the fictitious and assumed 
name of Mrs. C. Etheredge, which said name was other than his own proper 
name, and did place and cause to be placed the aforesaid letter in the post 
office of the United States at Town Creek, Alabama, to be sent and delivered 
by the said post office establishment of the United States to the said T. W. 
Woodham at Art, Alabama, contrary to the form of the statute In such case 
made and provlded, and against the peace and dignity of the Unlfed States." 
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The défendant demurs to the indictment, assigning seven différent 
grounds of demurrer, the fii'st of which only is considered. It is as 
follows : 

"Said indictment seeks to charge the défendant witli a violation of the 
act of Oongress approved March 2, 1889, which makes it crinnnal to use or at- 
tempt to use or assume a fictitious tltle or name in conducting and promoting 
any scheme or device mentioned in section 5480 of the Revised Statutes of the 
United States, and the said Indictment does not show in what the scheme or 
device conslsted." • ■. 

N. L. Steele and W. H. Standifer, Asst. U. S. Dist. Attys. 
S. S. Pleasants, for défendant. 

SHELBY, Circuit Judge (after stating the facts). The indictment 
is based on section 5480 of the Revised Statutes of the United States, 
as amended by the act of March 2, 1889 (25 Stat. 873, c. 393 [U. S. 
Comp. St. 1901, p. 3696]). So far as it is applicable to the case, the 
statute is as follows: 

"If any person, having devised or intended to devise any scheme or artifice 
to defraud, "? * * to be effected by either opening or intending to open 
correspondenee or communication with any person, whether résident within or 
outside the United States, by meahs of the post office establishment of the 
United States, or by incltlng sùch other person or any person to open commu- 
nication vfith the person so dévisîng or Intending, shall, in and for executlng 
sueh scheme or artifice, or attempting so to do, place or cause to be placed any 
letter • • • in any post office • * * of the United States, to be sent 
or dellvered by the said post office establishment, • * * such person so 
misusing the post office establishment shall, upou conviction, be punishable 
by a fine of not moi:e than $500, and by Imprlsonmeut for not more than 18 
montlis, or by both," etc. 

"Sec. 2. That any person who, in and for conducting, promoting, or carry- 
Ing on, In any manner, by meàhs pf the postoiBce establishment of the United 
States, any schéma or device mentioned in the preceding section, or any other 
unlàwful business whatSoever, shall use or assume or request to be addressed 
by any fictitious, false, or assumed titlé, name or address, or name other than 
his own proper name, or shall take or recel ve from any post office of the Unit- 
ed States any letter, postal card, or packet addressed to any such fictitious, 
false, or assumed tltle, name, or address, or name other than his own lawful 
and proper name, shall, upon conviction, be punishable as provided in the 
flTst section of thls act" 

In describing the "scheme or artifice," or the "scheme or device," 
mentioned in the statute, it is not sufficient to follow the language 
of the statute. The indictment must go furthet and state such 
facts as are essential , to cbnstitute the scheme or artifice, and to 
acquaint the défendant with what he is to meet on the trial. It was 
said in the United States v. Hess, 124 U. S. 483," 487, 8 Sup. Ct. 571, 
31 L,. Ed. 516, that it is an elementary principle of criminal plead- 
ing that, where the définition of an offense, whether it be at common 
law or by statute, includes generic terms, it is not sufficient that the 
indictment shall charge the offense in the same generic terms as in 
the définition. But it must stâte the specîes. It must descend to partic- 
ulars. ,The facts must be stated, so that the court may détermine 
whether or not, if true, they constitute an offense. There are cases, 
of course, where it is sufficient to follow the words of the statute in 
the indictment, cases where the statute itself "fully, direcfly, ■ arid: 
expressly, without any uncei^tainty or ambiguity, sets forth ail the 
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éléments necessary to constitute the offense intended to be punîshed." 
Evans V. United States, 153 U. S. 584, 587, 14 Sup. Ct., 934, 38 L. 
Ed. 830. The words "scheme or artifice" constitute no such descrip- 
tion, and therefore the pleader must go further and state the facts, 
in order that the défendant may hâve notice of the facts intended to be 
proved against him, and after trial be enabled to plead the resuit as a 
former acquittai or conviction. The indictment contains, as matter of 
tact, no distinct statement of what the scheme consisted. It is true 
that it is alleged that the scheme was to the "effect, as follovvs, to wit." 
Then comes a statement which follows the statute in part, and pro- 
ceeds to state, net the scheme, but what the défendant and others did. 
Hère are the words : 

"That the said John B. Etheredsre did open correspondence and Intend to 
open correspnndence and communication and did send and convey by meana 
of the post oitice establishment of the United States, and thereby place and 
caused to be placed a certain letter, to be sent and delivered by the said post 
office establishment of the TJnlted States, addressed, to the postraaster at Art, 
Alabama, and requesting him to post the same, and which is in words and fig- 
ures as follows, to wit: 

"'Money to Loan. 

" 'I will loan you $100 or $1,000 at 3% Interest and no more. Say if you 
wanted $100.00 you give your plain note for this amount and no more. Easy 
installmeuts. For further information write 

"'.T. B. Etheredge, 
"'Town Creek, Ala. 

" 'Please Post.' 
— and thât acting upon said notice the said T. W. Woodham did apply for a 
loan of the sum of two hundred dollars, and for that purpose did sign a certain 
printed blank application sent to him by said John B. Etheredge, and then did 
direct same and convey the same by the mails of the said United States to 
the said John B. Etheredge ; that the said T. W. Woodham received no loan 
of any sum whatsoever from the said John B. Etheredge, nor from the Conti- 
nental Finance Company, (Limited), of Chicago, Illinois, to whom the said 
application was mado by the terms thereof, nor from auy other person what- 
soever, but that the said John B. Etheredge, Intending thereby to obtain the 
note and money of the said T. W. Woodham, and divers other persons to the 
said grand jurors unknown, and appropriate the same to his own use without 
payment for the same." 

It was argued that the indictment showed a scheme whereby the 
défendant intended to represent, and did represent, that he had money 
to lend, and would lend it at 3 per cent, interest without security, when 
in fact he had net the money, and did not intend to lend it, but in- 
tended to obtain the notes of those who would deal with him, and 
negotiate or prétend to negotiate them, and demand and obtain in the 
nanie of a pretended assignée the amount of the notes, thereby de- 
frauding those who dealt with him. It might be supposed that such 
was the scheme, reasoning from what foUowed, as stated in the 
description of the acts of the défendant and his correspondent. But 
no such facts are alleged as constituting the scheme. It does not even 
appear that the défendant did not bave the money and intend to loan 
it at 3 per cent, on a plain note. It is alleged that the defendant's 
correspondent did not get any money of the défendant, or of any one, 
and that the défendant intended "to obtain the note and money of the 
said T. W. Woodham and divers other persons, to the grand jurors 
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unknown, and to appropriate the same to his own use without pay- 
ment of the same." There is nothing to indicate that the défendant 
was by the scheme to become indebted to any one, by any note or 
written contract to be made, but, on the contrary, he was to receive a 
note for money he was to lend. It is difficult, therefore, to under- 
stand what is meant by the words, "without payment of the same." 
If the circular or letter headed 'Money to Loan" can be said to con- 
stitute part of the averment of the scheme (it seems to hâve been 
v/ritten pursuant to a scheme not stated), the indictment would still 
be defective in not alleging that the défendant did not intend to lend the 
money as indicated by the circular. Milby v. United States, 109 Fed. 
638, 48 C. C. A. 574; United States v. Post (D. C.) 113 Fed. 853; 
Post V. United States, 135 Fed. 1, 67 C. C. A. 569. 

The second section of the act of March 2, 1889, quoted above, pro- 
vides that: 

"Any person who, in and for conductliig, promotlng. or carrying on, In any 
manner, by means of the post office establishment of the United States, any 
Bcheme or deviee mentioned in the preceding section, or any other unlawfui 
business whatsoever, shall use or assume, or requcst to be addressed by auy 
* * * other than his own proper name, » * * shall, upon conviction, 
be punlshable as prescribed in the flrst section of this act." 

It is charged in the latter part of this indictment that the défendant 
used the name of "Mrs. C. Etheredge," in violation of this part of 
the statute, Such use of the name of another is only a violation of 
the statute when it is used in promoting or carrying on any scheme or 
deviee mentioned in the first section. It foUows that, to make that 
part of the indictment effective, the scheme should be described as 
required by the rule stated by the Suprême Court in the construction 
of the first section of the act. United States v. Hess, supra. 

The demurrer must be sustained. 
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FOUNTAIN T. 624 PIECES OF TIMBER. 

(District Court, S. D. Alabama. July 16, 1904.) 

No. 1,067. 

1. Fedebai, and State Coubtb — Pbiority or Jubisdiction — Seizube of Peop- 

EBTY UNDEK PEOCESS. 

The possession of tlie offlcer of a court under légal process is the pos- 
session of tlie court, and property selzed by a sherifC under a process of 
attachaient from a state court, while in the custody of the offlcer, cannot 
be seized or taken from him under process from a fédéral court ; but, to 
give the state court priority of jurisdiction, there must hâve been a valid 
seizure and actual control taken of the res. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Big. Courts, §§ 1386- 
1390. 

Conflicting Jurisdiction of state and fédéral courts, see note to Louis- 
ville Trust Co. V. City of Cincinnati, 22 C. C. A. 356.] 

2. Attàchment — Mode ahd SurnciEucY of Levy. 

A deputy sherifiC, having a writ of attàchment from a state court which 
he designed to levy on a raft of timber in a public boom, vs-ent In a boat 
near the raft, which was pointed out to him by the owuer of the boom, 
but did not go upon it, nor count the timber, nor assume possession, mere- 
ly making arrangement with the boom Owner to count the timbers and 
report to him. Held, that no valid levy was made, and that a subséquent 
seizure of the timber by a marshal under process from a court of admir- 
alty gave that court jurisdiction of the property. 

[Ed. Note. — For cases In point, see vol. 5, Cent. Dig. Attàchment, §§ 
4e4r468.] 

In Admiralty. In the matter of the pétition of John F. Powers, 
sheriff of Mobile county. 

G. L. & H. T. Smith, for petitioner Powers. 

Fitts & Stoutz, for libelant. 

TOULMIN, District Judge. The court which obtains possession of 
property or of a controversy by priority in the service of its process 
acquires exclusive jurisdiction for ail the purposes of a complète ad- 
judication. B. & O. R. R. Co. V. Wabash R. Co., 119 Fed. 678, 67 C. 
C. A. 333. The well-settled doctrine is that when a court, in the progress 
of a suit properly pending before it, takes possession of property under 
an attàchment or by any other mesne or final process, its jurisdiction 
over the property for the time being becomes exclusive, and no other 
court can lawfully interfère with the possession so acquired. Merritt 
> V. Barge Co., 79 Fed. 228, 24 C. C. A. 530, and authorities therein cited. 
One court cannot take property from the custody of another court by 
any process, for this would produce a conflict extremely embarrassing 
to the administration of justice. Freeman v. Howe, 24 How. (U. S.) 
450, 16 L. Ed. 749 ; Senior v. Pierce (C. C.) 31 Fed. 625 ; Heidritter v. 
Elizabeth Oil-Cloth Co., 113 U. S. 394, 5 Sup. Ct. 135, 38 L. Ed. 739. 
It isa principle of right and law, and therefore of necessity. It leaves 
nothing to discrétion or mère convenience. Covell v. Heyman, 111 U. 
S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390. Property seized by the sheriff 
under the process of attàchment from the state court, and while in the 
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custody of the officer, cannot be seized or taken from him by a process 
fiom any other court; but, to give thè court claiming such custody 
jurisdiction, there mustbe a valid seizure and actual control of the res 
under the process. Freeman v. Howe, supra; In re Hall & Stilson (C. 
C.) 73 Fed. 527. The possession of the officer of a court under 
légal process is the possession of the court. Taylor v. Carryl, 20 How. 
583, 15 L. Ed. 1028. The doctrine referred to is recognized and ad- 
mitted' by the couhsel in this case. 

The sole question hère is whether the property, the timber, involved 
in this controversy was in the prior possession of the state court under 
color of légal process ; whether at thetime of the seizure of said timber 
by the marshal under the process from this court the state court had 
the possession and control of the timber under the writ of attachment 
which issued from that court. Unless there was a valid levy of the at- 
tachment, the state court never acquired the possession or actual con 
trol of the timber. To constitute a levy on personal property, the of- 
ficer must not only bave a view of the property, but must assume 
dominion over it. Goode v. Longmire, 35 Ala. 668, 76 Am. Dec. 309 ; 
Abrams v. Johnson, 65 Ala. 465; Hamilton v. Maxwell, 119 Ala. 33, 
24 South 769. And, while a summons of a garnishee may constitute 
a levy of an attachment, the service of garnishment process upon per- 
sons in possession of spécifie chattels créâtes no lien thereon, in the 
absence of an actual levy, and does not constitute an act of possession 
or dominion over such chattels. Maish v. Bird (C. C.) 48 Fed. 607. 
The undisputed évidence shows that the deputy sheriff, wlio had the at- 
tachment in hand for exécution, made no valid levy on the timber. It 
was in a raft moored in a public boom, of which Gaines Fountain 
was the proprietor or manager. The deputy sherifï, in company with 
said Fountain, approached the raft in a boat, and came within some 60 
feet of it, when, it being pointed out by Fountain amohg other rafts, 
the deputy sheriff viewed it. He did not go on it, or then ascertain 
the exact number of pièces of timber there were in the raft ; but he in- 
formed Fountain that he had the attachment, and engaged Fountain to 
count the exact number of pièces of timber there were in the raft and 
to report the same to him, which was subsequently done. The counsel 
for petitioner does not claim that this action of the deputy sherifï con- 
stituted a valid levy of the attachment ; but his contention is that there 
was an agreettient between the deputy sherifï and Fountain that the 
latter should take charge of the raft of timber for the sherifï and should 
hold it as hîs bailee. T^^his is denied by Fountain. It being conceded 
that there was no valid levy of the attachment, unless there was; an- 
agreement between the deputy sheriff and Fountain that the latter was 
to assume dominion over the timber and hold possession of it for 
the sheriff as his bailee or agent, thè burden is on the petitioner to show 
such an agreement. The évidence on the subject is conilicting. 

I am not satisfied from ail the évidence that there was any distinct 
agreement between the parties such as is claimed by the petitioner, 
There was undoubtedly discussion between the parties about it. Foun- 
tam demanded that in addition to his regUlar boom charges he should 
be paid $1.50 a day for taking charge of and holding the. raft of timber 
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for the sheriff, and the deputy sheriff refused to allow or t6 agrée that 
any per dierri would be allowed, but insisted that Fountain should only 
be allowed and paid his regular boom charges ; and he says Fountain 
agreed to this. Fountain says he did not. There is no évidence that 
Fountain assumed any dominion over or spécial charge of the timber 
after this. He counted it — "rebooked" it, as it was called — and pre- 
sented his bill to the sheriff therefor. He would hâve been entitled to his 
boom charges if the raft of timber remained in his boom after the sup- 
posed levy of the attachment, the same as if there had been no levy. No 
spécial agreement with the sheriff was necessary to give him a right 
to such charges, if entitled to them by law, and it does not appear rea- 
sonable that he would agrée to assume spécial dominion and care of 
the timber as a bailee or watchman without spécial compensation, or at 
least some compensation additional to his regular boom charges. How- 
ever that may be, it does not appear that Fountain ever did assume 
such dominion and care. I hâve no doubt that both the deputy sheriff 
and Fountain at the time believed that a valid levy had been made, and 
that there would be no question about it thereafter; but such belief or- 
understanding would not constitute that a valid levy of the attachment 
which in law was not so. It cannot be justly claimed that Fountain's 
conduct in the premises at any time waived a valid levy of the attach- 
ment. He was not a party to the suit in which the attachment issued, 
and had no ownership in the property sought to be levied on. I hâve 
from the évidence little doubt that Fountain was content to remain in 
that belief as long as he thought that his claim against the timber would 
be recognized and paid him out of the proceeds of the sale of the timber 
tmder the process of the state court, but that when he learned that it 
would not be allowed him, or there was doubt about it, and also doubt 
about the validity of the levy, he took counsel and concluded to look elsè- 
where for the assertion and recovery of his claim. There being no 
valid levy of the attachment by the sheriff, the timber never came into 
the possession and control of the state cotirt, but was subject to the 
setzure by the marshal under process from this court. 
The pétition is therefore denied. 



In re BROWN. 

(District Court, D. Vermont. September 7, 1905.) 

No. 1,561. 

BANKBUPTCT— DiSCHAEQE— TKANSFEB OF PROPEETY TO Defbaud Cbeditors. 

An agreement between a bankrupt aud his vvife, made witliin four 
months prior to his bankruptcy, by which he undertook to transfer certain 
property to her as a préférence, but which was void under the state 
statutes for want of power of the parties to contract with each other, and 
not accompanied by any aetual transfer or removal of the property, which 
passed into the hands of the trustée, does not constitute a transfer or re- 
moval with Intent to hinder, delay, or defraud credltors, which wlll de- 
prive the bankrupt of his right to a discharge, under Bankr. Act July 1, 
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8, i 14b (4), 30 Stat 550. c. 541 [U. S. Comp. St. 1901, p. 8427], af 

amended by Act Feb. 5, 1903, 32 Stat. 797, c. 487, § 4 [U. S. Comp. St. 
Supp. 1903, p. 411]. ' 

In Bankruptcy. On motion to recommit report oî référée. 

Max L. Powell, for créditer. 
Rufus E. Brown, for bankrupt. 

WHEELER, District Judge. This cause has been heard on mo- 
tion to recommit the report of the Référée on objections to dis- 
charge. The grounds of objection are concealment of assets. They 
rest upon the amendment of 1903, which bars a discharge if the 
bankrupt has within the four months "transferred, removed, de- 
stroyed, or concealed, or permitted to be removed, destroyed, or 
concealed any of his property with intent to hinder, delay, or de- 
fraud his creditors." A bakery, with teams and store fixtures, are 
claimed to hâve been assets concealed; but the uncontradicted testi- 
mony of the wife of the bankrupt showed them to belong to her. 
A grocery of the bankrupt on the same premises appears to hâve 
been by him in some form transferred to her within the four 
months, but not altered in situation, and to hâve been omitted from 
the schedules when made, but afterwards by leave of court put in by 
amendment, and to hâve gone to the trustée. So far as mère con- 
tract of transfer between the bankrupt and wife would go, it" would 
remain in this state as at common law, and be void, as they are not 
enabled to contract together. V. S. 2644. Such a contract might 
be carried out by removal, destruction, or concealment, so as to 
amount to an actual transfer, or come within the prescribed per- 
mission; but there is no évidence that this one was. On the con- 
trary, the grocery property appears to hâve remained where it had 
been ail the while till it went into the schedules and the hands of 
the trustée. There does not appear to hâve been any actual transfer, 
removal, destruction, or concealment of this property, nor any per- 
mission of such, for there was none. Further, the prescribed 
transfer is one to delay, hinder, or defraud creditors generally, and 
not one to give a préférence; and the wife testified she was a crédit- 
er, and the transfer might hâve been good to secure her, if it had 
amounted to any transfer at ail. There does not appear to be any 
sufficient ground for opening the case and recommitment for further 
findings. 

Motion overruled. 
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HARRISON T. REMIKGTON PAPER 00. 

(Circuit Court of Appeals, Eighth Circuit. August 22, 1905.) 

No. 2,129. 

1. CoBPORATioNS— Stock (lOLDERS' Double Liability undeb Kansas Constitu- 

tion AND StATUTES— RULES OF LaW. 

Const. Kan. art 12, § 2, whicli provides tliat dues from corporations shall 
be secured. by the individual liability of stockholders to an amount equal 
to the stock owned by each of them, is self-exeeuting, but the remedy at 
common law may be enforced only by action at law or suit in equity after 
judgment and return of exécution nuUa bona against the corporation or 
an équivalent exhaustion of the property of the company. Sections 1200, 
1204, Gen. St. Kan. 1889, granted to a créditer of a corporation an in- 
dividual action against a stockholder upon the suspension of the business 
of the corporation for more than a year. Section 1192, Gen. St. Kan. 1889, 
granted to the créditer of a corporation the right to an exécution against 
a stockholder upon the return of an exécution unsatisfied upon a judgment 
against the corporation. Chapter 10, p. 27, Laws Kan. 1898, repealed sec- 
tions 1200, 1204, Gen. St. 1889, and substituted for the action there 
granted a suit in equity by a receiver to be appointed after a judgment 
against the corporation and the distribution of the proceeds which the 
receiver should coUect from the stockholders pro rata among al! the 
creditors thereof. Held, this repealing act is unconstitutional and yoid 
against eontracts made and rights which accrued before its passage. It 
lessened the value of such eontracts, and tended to postpone their enforce- 
ment and thereby Impaired their obligations. 

2. Same— Liability op Stockholders Founded upon Contracts. 

A stockholder of a corporation, by his subscription for stock or by his 
acceptance of it, agrées vvlth the corporation and its creditors that he will 
perform the obligations and discharge the duties imposed upon a stock- 
holder by the Constitution, the statutes, and the law then in force, and 
his liability to creditors springs from that contract. 

8. CONSTITUTIONAL h/LW — WlIEN REPEAL OR CHANGE OF REMEDIES IMPAIRS 

Obligation of Contract. 

The remédies for the enforceraent of a contract existing in a state when 
the contract is made are a part of its obligation. Any repeal or change 
of any of thèse remédies, which substantially obstruets or retards Its en- 
forcement or lessens the value of the agreement, Impairs its obligation 
and is unconstitutional and void. But a repeal or change of remédies, 
which does not substantially diminish the value of the agreement or seri- 
ously retard or obstruct its enf orcement, escapes the Inhibition of the Con- 
stitution and Is valld. 

4. Judgment — Merger or Notes — Compétent Evidence op Debt. 

Whlle a judgment upon promissory notes merges them thereln, so that 
the owner of the judgment may not maintain an action against the judg- 
ment debtor upon them, they still remain compétent évidence of the 
existence of the debt which they represent in ail other actions. 

5. Action— Splitting Causes of— Double Liability of Stockholder. 

The contract to pay the debts of the cori)oration Is the basis of the 
double liability, and the action to enforce it Is Indivisible. The cause 
of action between the same parties is the same, whether it is upon one 
or several of the shares of stock owned by the latter, and it may not 
be split. 

6. Courts — Construction op State Statutes — Décisions of the Courts op 

THE State. 

The construction of the Constitution and the statutes of a state by the 
hlghest judiclal tribunal of the state which enacted them Is décisive in 
the fédéral courts, in the absence of any question of gênerai or com- 
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merclal law or of rlght under the Constitution of the United States, and 
thelr interprétation ' by the courts of other states is immaterial. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wllson V. Perrin, 11 C. 0. A. 71; Hill v. Hite, 29 C. C. A. 553.] 

7. Limitation of Actions— Voluntary Dismissai.— Construction of Civ. 

Code Kan. § 23. 

A voluntary dlsmissal wltliout préjudice to a future action is a fallure 
otherwise than upon the merits, within the meaning of section 23 of the 
Civil Code of Kansas, which provides that if an action is commenced in 
time, afld the plaintiiï fails in it otherwise than upon the merits, he may 
commence a nevr action within one year after the failure. 

8. CouETS-^FEriEBAL Court Has Jukisdiction or New Action Whebe Former 

Action Was in State Court. 

Where the first action was prosecuted In a state court, a new action 
may be maintained in the fédéral court. The effect of section 23 is to 
make an exception to the gênerai statute of limitations of the state, 
which Is justiciable in the fédéral as well as In the state court. 

9. Same— FEDERAL Court— JuEiSDiCTiON to Enfoece Statutoey Rigiits and 

Remédies Plenaey. 

Rights created and remédies provided by the statutes of the states 
to be pursued in the state courts may be enforced and administered in 
the national courts elther at law, in equity, or In admiralty, as the 
nature of the rights and the remédies may require, where the cltizenshlp 
of the parties and the amounts involved bring the actions within the pro- 
visions of the Constitution and the acts of Congress. 

10. Judgment~Res Adjudioata— Rulings in Actions Dismissed Without 
Préjudice. 

Rulings and décisions In the course of an action which Is subsequently 
dismissed without préjudice to a future action ralse no estoppel. The 
only adjudication by such a judgment is that nothing is adjudged and 
that the parties are as free to litigate the Issues as though the action 
had not been commenced. 

11. Same — Rules of Estoppel by .Judgment. 

When the second suit is upon the same cause of action and between 
the same parties as the flrst, the judgment In the former Is conclusive in 
the latter as to evèry question which was or might hâve been presented 
In the former. 

12. Same — Second Suit Upon Différent Cause. 

When the second suit is upon a différent cause but between the same 
parties as the flrst, the judgment In the former action opérâtes as an 
estoppel in the latter as to every point and question which was actually 
litigated and determined in the first action ; but It is not conclusive rela- 
tive to other matters wilch might hâve been, but were not, litigated and 
decided. 

13. Same — Bueden of Peoof of Identity of Issues Litigated upon Him Who 
Assebts It. 

Where the record Is such that there is or may be a material issue, 
question, or mutter In the second suit upon a difCerent cause of .i(;ti.ou, 
which may not hâve been raisefl, litigated, and decided In the former 
action, the judgment therein does not constitute an estoppel from lltigat- 
ing this issue, question, or matter, uniess by pleading or proof the partj 
asserting the estoppel establishes the faet that the issue, question, or 
matter in dispute was actually and necessarily litigated and determined 
In the former actlop. 

14. Same — Identity of Causes of Action — ^Test. 

The test of the Identity of causes o£ action is the Identity of the facta 
essential to their maintenance. 
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15,, Same— Cause of Action Undeb Section 1192 Noi the Same as That 
Dndeb Sections 1200 and 1204. 

A cause of action ta enforce the double liability of a stockholder by 
motion in the event of an unsatisfled exécution upon a judgment against 
the corporation, under section 1192, Gen. St. 1889, is not the same as one be- 
tween the same parties to enforce such a liability on the ground that 
the corporation bas suspended business for a year, under sections 1200 
and 1204, because the facts of a judgment and an unsatisfled exécution 
are essential to the former and inimaterial to the latter, and the fact ol 
suspension of business for a year is indispensable to the latter and ir- 
relevant to the former. 

16. Same-^Commencementof Action upon One Cause a Bae to an Action 

UPON THE OtIIEK. 

Under the décisions of the Suprême Court of Kansas the commence- 
ment of an action upon one of thèse causes is a bar to the prosecution 
of an action between the same parties to recover a liability of the stock- 
holder in the same corporation under the other. 

17. Same — Judgment upon One Cause Does Not Adjumcate the Issues 
In an Action upon the Othee. 

A judgment of déniai of the motion for an exécution and of dismissal 
of the action under section 1192, Gen. St. 1889, in which the défense of a 
prior action under sections 1200 and 1204 was pleaded and found, raises 
no estoppel against the plaintifC from litigatiug the issues presented in 
an action between the same parties under sections 1200 and 1204, in 
whlch that défense was not avallable, where the record does not disclose 
that the judgment upon the motion was based upon a décision of any of 
the Issues In the latter case. 

18. Evidence — Books or Cobpobations Incompétent to Prove Parties Stock- 

holders — But Eeceipts and Admissions Signed by Them Compétent. 

The books and records of a prlvate corporation are not compétent évi- 
dence against third persons, in the absence of proof o£ their knowledge 
and assent to them, to establlsh their relation of stockholders to the cor- 
poration or to prove other contracts between them and It. But admis- 
sions of a party against his Interest, inscribed upon the books of a cor- 
poration and signed by him, are as compétent and persuasive évidence 
against him as though they were writteu elsewhere. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Distiict 
of Kansas. 

T. W. Harrison and Charles Blood Smith (James F. Getty, W. H. 
Rossington, and J. S. West, on the brief), for plaintiff in error. 

E. S. Quinton (A. B. Quinton, on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
ADAMS, District Judge. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment against T. W. Harrison, the défendant below, on accoimt of his 
double Hability as a stockholder of the Topeka Capital Company, a cor- 
.poration of the state of Kansas, which was not a railroad corporation 
and was not organized for either religious or charitable purposes. The 
statement and discussion of the law and the facts in this case according- 
ly relates to corporations organized for pecuniary profit of the nature 
of the Topeka Company only. The plaintifï alleged and endeavored 
to prove that Harrison was the owner of 18 shares of the stock of the 
Topeka Company of the par value of $500 each on November 18, 1895. 
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when it suspended business, and demanded jndgment against him lor 
$9,000, but the jury charged him with liability on account of only 11 
shares, and judgment was rendered against him for but $5,500. 

The Constitution of the state of Kansas (section 3, art. 12) provides 
that dues from corporations shall be secured by the individual liability of 
stockhqlders to an additional amount equal to the stock owned by eacli 
of them, and by such other means as shall be provided by law. This 
provision of the Constitution is self-executing, so that in the absence 
of other means provided by statute a creditor of a corporation vi^ould 
not be remediless. Whitman v. Bank, 176 U. S. 559, 565, 20 Sup. Ct. 
477, 44 L. Ed. 587; Willis v. Mabon, 48 Minn. 140, 149, 153, 50 N. W. 
1110, 16 L. R. A. 281, 31 Am. St. Rep. 636. The fact that courts of 
some of the states hâve reached a différent conclusion has not been 
overlooked. Woodworth v. Bowles, 61 Kan. 569, 60 Pac. 331, and 
cases there cited. But this contract was made before the highest judi- 
cial tribunal of Kansas passed upon the question and the décision of the 
Suprême Court concludes this issue. Burgess v. Seligman, 107 U. S. 
20, 27, 2 Sup. Ct. 10, 27 L. Ed. 359; Clapp v. Otoe County, 45 C. C. A. 
579, 582, 104 Fed. 473, 476; Speer v. Board, etc., 88 Fed. 749, 760, 
32 C. C. A. 101, 113. The liability of stockholders under this Con- 
stitution is, however, collatéral to that of the corporation. It is 
based upon the contract of the stockholder that he will pay the debts 
of the corporation to the amount of the stock held by him if the cor- 
poration fails to discharge them. In the absence of statutory remédies 
this liability could be enforced at law only after judgment against the 
corporation and the return of an exécution nulla bona or an équivalent 
exhaustion of the property of the corporation (Flash v. Conn, 109 U. 
S. 371, 380, 3 Sup. Ct. 263, 27 L. Ed. 966; Wright v. McCormack, 17 
Ohio St. 86, 95 ; Patterson v. Wyomissing Mfg. Co., 40 Pa. 117 ; Ap- 
peal of Means, 85 Pa. 75, 79 ; Thompson on Liability of Stockholders, 
§ 312), and in equity only by a suit for the benefit of ail the creditors 
alike (Pollard v. Bailey, 20 Wall. 520, 22 L. Ed. 376; Terry v. Eittle, 
101 U. S. 216, 25 L. Ed. 864; Patterson v. Lynde, 106 U: S. 519, 1 Sup. 
Ct. 432, 27 L. Ed. 265). 

In the year 1868 the Législature of the state of Kansas, pursuant 
to the provision of the Constitution which has been cited, provided 
other means of securing the dues of corporations by law. It enacted 
that when a corporation suspended business for more than one year 
it should be deemed to be dissolved, and that when- it was dissolved 
suits might be brought by its creditors against any person or persons 
who were its stockholders at the time of its dissolution, without join- 
ing the corporation in such suits (Gen. St. 1889, §§ 1200, 1204), and 
that, if an exécution were returned unsatisfied upon a judgment against 
the corporation, an exécution might be issued upon such a judgment, 
upon a motion of a creditor, against any of the stockholders of the 
corporation for an amount equal to the amount of the stock held by 
him, or that an action against him might be maintained for the same 
amount upon the unsatisfied exécution (Gen. St. 1889, § 1192). The 
action upon the unsatisfied exécution would probably hâve been main- 
tainable at common law in the absence of this statute. But th.' s legis- 
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lation imposed two new obligations upon, and granted two new remédies 
against, stockholders — the obligation to pay the debts of the corpora- 
tion upon the suspension of its business for one year, and the action 
to compel this payment, and the obligation to pay the debts of the cor- 
poration upon the return of an exécution against it unsatisfied and the 
motion for an exécution to compel such payment. The liabilities and 
remédies thus provided are personal and several, and any créditer is 
empowered to invoke either against any stockholder. Pierce v. 
vSecurity Co., 60 Kan. 164, 166, 55 Pac. 853 ; Abbey v. Dry Goods Co., 
44 Kan. 415, 418, 24 Pac. 426; Anglo-American Land, M. & A. Co. v. 
Lombard (C. C. A.) 132 Fed. 721, 729. The cause of action in the 
event of a suspension of business différa so radically from that in 
the case of an unsatisfied exécution that the courts of Kansas hâve held 
that the assertion of one is the abandonment of the other, and a bar 
to an action upon it for the same liability. Remington Paper Co. v. 
Hudson, 64 Kan. 43, 46, b7 Pac. 636; McGlinchy v. Bowles (Kan.) 
75 Pac. 123. 

The défendant below became a stockholder, and the plaintiff a 
créditer, of the Topeka Capital Company, and the latter suspended 
business on November 18, 1895, in this state of the law, and this action 
has been brought under sections 1200 and 1204 to enforce the de- 
fendant's double liability in view of those facts. On January 11, 1899. 
after the cause of action had accrued, but before suit had been brought 
upon it, sections 1200 and 1204 were repealed, and section 1 192 was so 
amended that the only statutory remedy to enforce the double liability 
of a stockholder which remained was the appointment of a receiver 
after a return of nulla bona upon an exécution issued upon a judgment 
against the corporation, the collection of the amount from the stock- 
holder by the receiver, and the latter's distribution of it pro rata among 
ail the creditors of the corporation. Laws Kan. 1898, pp. 34-36, c. 
10, §§ 14, 15, 17, 18. On March 11, 1903, the Législature of Kansas 
repealed the sections of chapter 10 of the Laws of 1898 which author- 
ized a receiver to enforce the double liability of stockholders, so that 
there no longer remained any statutory remedy to enforce this lia- 
bility, but provided that this repeal should not effect the liability of 
stockholders of banking corporations of that state. Laws Kan. 1903, 
p. 284, c. 152. 

Counsel for the défendant insisted in the court below, and argue 
hère, that the act of 1899 was fatal to this action; that it struck down 
the only remedy which the plaintiff is attempting to pursue, and de- 
stroyed its right of action. If this position can be maintained, the 
judgment must be reversed, and it will be useless to state or consider 
the other questions which the record présents. For that reason this 
contention will first be considered. It is conceded that the argument 
of counsel is impregnable unless the repealing act of 1899 is either 
inefïectual, because unconstitutional, or inapplicable in a case in which 
the stockholder's contract was made before the act of 1899 was passed. 
The basis of the stockholder's !-'ability and of the action to enforce it is 
his contract to pay the debts of the corporation. The Constitution, 
the stafutes under which the corporation is organized, and the 
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establislied rules of law in force when he becomes a stockholder, are 
read into and become a part of his contract. By his subscription for 
the stock, or by his receipt and acceptancé of it, he solemnly agrées, 
in considération of the benefits derived from its ownership, that he will 
faithfully perform the obligations and discharge the duties imposed 
iipon a stockholder by the Constitution, the statutes, and the law. 
When the défendant in this case took his stock, therefore, he made a 
contract with the Topeka Company and its creditors under the Consti- 
tution of Kansas and sections 1200 and 1204, which were then in force, 
that whenever that corporation suspended business for more than one 
year he would pay the debts of the corporation which were then exist- 
ing to an amount not exceeding the par value of his stock. Bank v. 
Hawkins, 174 U. S. 365, 370, 19 Sup. Ct. 739, 43 L. Ed. 1007 ; Deweese 
V. Smith, 45 C. C. A. 408, 411, 106 Fed. 438, 441; Whitman v. Bank, 
176 U. S. 559, 20 Sup. Ct. 477, 44 L. Ed. 587; Anglo- American Land, 
M. & A. Co. V. Lombard (C. C. A.) 132 Fed. 721, 729. 

The act of 1899, if applicable to prior contracts, struck down the 
plaintiff's indivMual cause of action against the stockholder which 
accrued upon this contract upon the dissolution of the corporation and 
left him nothing but a right to a proportionate share with ail the other 
creditors of the amount which a receiver, who could not be appointed 
until after a judgment and an unsatisfied exécution against the cor- 
poration, might collect of the stockholder. The Constitution of the 
United States prohibits the passage by a state of any law which im- 
pairs the obligation of a éontract (article 1, § 10) . But counsel for the 
défendant argue that this act dOes not violate this inhibition, because 
it merely effects a harmless substitution of one remedy for another, 
and to sustain this positioil they cite Fourth National Bank v. Franck- 
lyn, 120 U. S. 755, 756, 757, 7 Sup. Ct. 757, 30 L. Ed. 825; Story v. 
Furman. 25 N. Y. 214, 224; Campbell v. Mining Co., 27 C. C. A. 
646, 649, 83 Fed. 643, 646, and other cases of like character. In the 
case first cited the Législature had Substituted for the seizure of the 
person or property of a stockholder on a judgment and exécution 
against the corporation an action at law upon the judgment against 
the corporation or a suit in equity upon it. Before this substitu- 
tion the creditor had no right of action at law against the stockholder 
upon his original liability before a judgment against the corporation, as 
he had in the case before us, and the Suprême Court held that the 
change of remédies did not materially lessen the rights of existing 
creditors, and hence that it was not violative of the Constitution. 

In Story v. Furman, 25 N. Y. 214, 224, the creditor had no right 
of action against the stockholder upon his original liability until after 
judgment against the corporation, and the effect of the législation there 
in question was merely to transfer from the creditor the right to main- 
taiti- the suit in equity upon a judgment against the corporation for 
the benefit of himself and ail other creditors to trustées for their bene- 
fit, and the législation was sustained for the same reason. 

In Campbell v. Mining Co., 27 C. C. A. 646. 649, 83 Fed. 643, 646, 
this court held upon the same ground that a statute which repealed the 
grant of the privilège of a second trial in an action of ejectment im- 
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paired the obligation of no contract and lessened no vested right of 
litigants in pending cases which had not advanced to their first trials, 
but otherwise in cases in which verdicts had been rendered. The 
législation in question thus administered did not delay or obstruct the 
enforcement of any right or a fair trial of any controversy. It is, how- 
ever, far from true that every repeal, modification, or substitution of 
remédies for the enforcement of contracts is exempt from the constitu- 
tional inhibition of the impairment of the obligations of contracts. 

In Green v. Biddle, 8 Wheat. 1, 15, S L. Ed. 547, it was contended 
on the one hand that the laws of Kentucky under considération im- 
paired the obligation of the compact with Virginia in 1789, and on the ,. 
other that this législation only regulated the remedy, and did not affect 
the obligation. The court said: 

"It is no answer that the acts of Kentucky now In question are régulations 
of the remedy, and not of the right to the lands. If those acts so changed 
the nature and extent of existing remédies as materlally to impair the rights 
and interests of the owner, they are just as much a violation of the com- 
pact as if they directly overturned his rights and interests." 

In Bronson v. Kinzie, 1 How. 310, 315, 11 L. Ed. 143, the argument 
was that a state law passed after the exécution of a mortgage, which 
continued the équitable estate of the mortgagor 12 months after a sale 
undcr a decree in chancery, and prevented a sale for less than two- 
thirds of the appraised value of the property, was a mère régulation of 
the remedy for the foreclosure of the mortgage. But the Suprême 
Court held it violative of the Constitution, and said: 

"Whatever belongs merely to the remedy may be altered according to the 
will of the State, provlded the altération does not Impair the obligation of 
the contract. But if that efCect Is produced, it is immaterlal whether it is 
done by acting on the remedy, or directly on the contract itself. Ini either 
case it is prohibited by the Constitution." 

In Brine v. Insurance Co., 96 U. S. 627, 637, 24 L. Ed. 858, the 
Circuit Court of the United States decreed the immédiate sale of mort- 
gaged property in disregard of the law of a state in existence at the 
time the mortgage was made, to the effect that the mortgagor should 
be allowed 12 months after the sale in which to redeem his property 
therefrom. The Suprême Court reversed the décision, and said : 

"At ail events, the décisions of this court are numerous that the laws which 
preseribe the mode of enforciug a contract, which are in existence when it is 
made, are so far a part of the contract that no changes in thèse laws which 
seriously interfère with that enforcement are valid, because they impair its 
obligation within the meaning of the Constitution of the United States." 

In McCracken v. Hayward, 2 How. 608, 611, 612, 11 L. Ed. 397, 
the validity of a law of the state of Illinois, that a sale of property 
levied upon under an exécution should not be made unless it should 
bring two-thirds of its valuation according to the opinion of three 
householders, was challenged. The court held it unconstitutional and 
void against creditors whose contracts were made before its passage. 
It said: 

"The obligation of a contract consists in its binding force on the party 
who makes it. This dépends on the laws in existence w^hen it Is made. Thèse 
are necessarily referred to in ail contracts, and form a part of them as the 
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measure of the obligation to perform them by the one party and the rlgbt ac- 
quired by the other. There can be no other standard by wblcb to aseertaln 
the estent of either than that which the terms of the contraet indicate, ac- 
cording to their settled légal nieaning. Wheu It becomes consummated, the 
law defines the duty and the right, compels one party to perform the thlng 
contracted for, and glves the other a right to enforce the performance by the 
remédies then in force. If any subséquent law afCect to dimlnlsh the duty, 
or to impair the right, It necessarily bears on the obligation of the contraet 
In favor of one party, to the injùry of the other ; hence any law, which in ita 
opération amounts to a déniai or obstruction of the rights accruing by a 
contraet, though professing to àct only on the remedy, is directly obnoxious 
to the prohibition of the Constitution." 

. In Louisiana v, New Orléans, 102 U. S. 203, 205, 26 L. Ed. 132, 
Mr.' Justice Pield, in delivering the opinion of the court, said : 

"The obligation of a contraet in the constitutlonal sensé is the means pro- 
vided by law by which it can be enforced — by which the parties can be 
obligea to perform it. Whatever législation lessens the efflcacy of thèse 
means impairs the obligation. If it tend to postpone or retard the enforce- 
ment of the contraet, the obligation of the latter is to that estent weakened." 

In Seibert v. Lewis, 122 U. S. 284, 294, 7 Sup. Ct. 1190, 1194, 30 
L. Ed. 1161, a case in which the Suprême Court held that a law oî the 
State of Missouri, which repealed a statute, in force when certain 
county bonds wefe issued, which gave the remedy of a spécial tax to 
pay the interest and principal on the bonds and substituted a less effect- 
ive remedy, violated the prohibition against the impairment of the 
obligation of contracts, that court declared : 

"It is well settled by the décisions of this court that 'the remedy subsisting 
in a State, when and where the contraet Is made and Is to be performed, is a 
part of its obligation, and any subséquent law of the state which so afCects 
that remedy as substantially to Impair and lessen the value of the contraet 
is forbidden by the Constitution, and Is therefore void.' Edwards v. Kearzey, 
96 U. S. 59T, 607, 24 L. Ed. 793." 

A more extended review of the authorities upon this question would 
not be profitable. A thoughtful considération of the issue and a care- 
ful examination of the décisions hâve convinced that the true rule, the 
rule sustained by reason and established by authority, is this : The 
remédies provided in a state for the enforcement of a contraet when it 
is made are a part of the obligation of the contraet. Any repeal or 
change of any of thèse remédies which substantially obstructs or re- 
tards the enforcement, or lessens the value of the agreement, impairs 
its obligation, and is unconstitutional and void. Any repeal or change 
of remédies which does not substantially diminish the value of the 
agreement or retard or obstruct its enforcement escapes the inhibi- 
tion of the Constitution and is valid. Louisiana v. New Orléans, 102 
U. S. 203, 206, 26 L. Ed. 132 ; Edwards v. Kearzey, 96 U. S. 595, 607, 
24 L. Ed. 793; Seibert v. Lewis, 122 U. S. 284, 294, 7 Sup. Ct. 1190. 
30 L. Ed. 1161 ; Green v. Biddle, 8 Wheat, 1, 15, 5 L. Ed. 5i'ï ; Bronson 
v. Kinzie, 1 How. 311, 316, 11 L. Ed. 143 ; Hoffman v. City of Quincy, 
4 Wall. 535, 18 L. Ed. 403; McCracken v. Hayward, 2 How. 608, 612, 
U L. Ed. 397 ; Howard v. Bugbee, 24 How. 461, 16 L. Ed. 753 ; Brine 
V. Ins. Ce, 96 U. S. 627, 637, 24 L. Ed. 858; Hawthorne v. Calef, 2 
Wall. 10, 23, 17 L. Ed. 776; Barnitz v. Beverly, 163 U. S. 118, 128, 
16 Sup. Ct. 1042, 41 L. Ed. 93. 
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The repealing act of 1899 deprived the plaintiff of the riglit to en- 
force its contract by a separate action against the stockholder immedi- 
ately upon the suspension of the corporation for one year, without 
obtaining a judgment against the corporation, a remedy which was 
furnished for the enforcement of its contract when that agreement 
was made. The act of 1899 supplied no légal équivalent for this 
remedy. The proceeding by judgment against the corporation, by the 
subséquent appointment of a receiver, and by his enforcenient of the 
stockholders' liabilities and his distribution of the proceeds pro rata 
among ail the creditors, was a slower, more complicated, and less 
effective means of enforcing the contract. The change necessarily 
lessened the value of the contract and obstructed and postponed its 
enforcement. If the act of 1899 was rétroactive or applicable to stock- 
holders' liabilities incurred before its passage, it was therefore un- 
constitutional and void as to them and actions to enforce them mav 
still be maintained under sections 1200 and 1204, Gen. St. 1889. 
'Woodworth v. Bowles, 61 Kan. 569, 585, 60 Pac. 331. Moreover, 
the General Statutes of Kansas provide that a repeal of a statute does 
not revive a statute previously repealed, nor affect any right accrued 
under or by virtue of the repealing statute. Gen. St. 1899, § 7009. The 
plaintiff's right of action under sections 1200 and 1204, Gen. St. 1889, 
had accrued before the act which purported to repeal them was enacted. 
The resuit is that the contention that this action cannot be maintained 
liecause the statutory remedy which it invokes was withdrawn by the 
act of 1899 is untenable, and a considération of the other questions 
presented by this record is forced upon our attention. The discussion 
of thèse questions nécessitâtes a more extended statement of ' the his- 
tory of this litigation. 

The Topeka Capital Company was a corporation of tfie state of 
Kansas, with a capital stock of 500 shares, of a par value of $500 each. 
It suspended business on November 18, 1895, and the défendant was a 
stockholder, and the plaintiff a creditor of that corporation whose 
debt was evidenced by promissory notes. On October 27, 1899, the 
plaintiff brought an action against the défendant,' No. 20,318, in the 
district court of Shawnee county in the state of Kansas, to enforce the 
latter's double liability upon 11 shares of his stock upon the ground 
that the Topeka Company had suspended business and the Reming- 
ton Company was a creditor, and the défendant a stockholder of it. 
On May 3, 1900, in another action in the district court of the same 
county in which the Remington Company was plaintiff and the Topeka 
Company was défendant, No. 18,695, judgment was rendered against 
the latter company upon the debt pleaded in No. 20,318. On August 
■^0, 1900, an exécution upon this judgment was returned unsatisfied. 
On March 31, 1900, the Remington Company made a motion in that 
action for the issue of an exécution upon the judgment against Har- 
rison as a stoclcholder of the Topeka Company. He answered. there 
was a trial of the issues, and on June 23, 1902, the motion was denied. 
On August 6, 1902, the plaintiff filed a supplemental pétition in No. 
20,318, in which it pleaded its judgment against the Topeka Company 
in No.^ 18,695, but did not set forth the issue or return of an execu- 
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tion thereon. On March 34, 1903, during the trial of No. 20,318, that 
action was dismissed by the plaintiff without préjudice to a future 
action. 

On March 31, 1903, the Remington Company commenced the action 
which is the subject of this controversy in the United States Circuit 
Court for the District of Kansas. It pleaded in its pétition that the 
Topeka Company suspended business on November 18, 1895; that it 
then owed the Remington Company a debt of $7,509.18, which was 
evidenced by the promissory notes set forth in No. 20,318; that at the 
time of the dissolution of the Topeka Company Harrison owned 18 
shares of its capital stock'; that on Gctober 27, 1900, the plaintifï 
had commenced the action No. 20,318, and had prosecuted it, to enforce 
Harrison 's double liability upon the ground that the Topeka Company 
had suspended business; and that that action was dismissed without 
préjudice to a future suit. The plaintiff also alleged that judgment 
had been rendered on the debt pleaded against the Topeka Company 
on May 3, 1900, in No. 18,695, and that an exécution had been issued 
on that judgment and returned unsatisfied. This pétition was met by 
motions, demurrers, an answer, and numerous objections, which will 
now receive attention. 

Counsel for the défendant offered in évidence at the trial a transcript 
of the record of another action in the district court of Shawnee county, 
No. 19,902, between the plaintiff and the défendant, brought to enforce 
the latter's double liability as a stockholder, and based upon an un- 
satisfied exécution on a judgment against the Topeka Company, which 
was rendered on December 20, 1897, and was afterwards reversed. 
Thomas' V, Remington, 67 Kan. 599, 600, 73 Pac. 909. The trial court 
refused to receive this transcript, because, among other things, the 
action it pottrayed was not pleaded. The ruling was right. The de- 
fendant specifically set forth the grounds of his défense in his answer 
in eight counts, but nowhere referred to this action. No. 19,902. That 
action is not, therefore, hère for our considération, and will not be 
further noticed. 

A motion that the plaintiff should be required to specify in its péti- 
tion the dates and numbers of the certificates of stock which the de- 
fendant held, that it should be compelled to elect whether it would 
proceed upon the promissory notes or upon the judgment, and that the 
averment of the notes should be stricken from the pétition, was denied. 
The disposition of a motion to make a pleading more definite is ordi- 
narily discretionary with the trial court, and there was no abuse of dis- 
crétion in this ruling, because the défendant was presumed to hâve a 
better knowledge of the stock which he owned than the plaintiff, and 
the averment by the latter of the amount with which it charged him 
tendered an issue sufficiently spécifie. 

Counsel insîst, however, that the notes had been merged in the judg- 
ment against the Topeka Company, that they no longer constituted a 
cause of action, and that the averment of them should therefore hâve 
been stricken from the pétition. His position would be sound, if this 
was an action upon the notes against their maker. Schuler v. Israël, 
120 U. S. 506, 509, 7 Sup. Ct. 648, 30 L. Ed. 707. But it is a suit 
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against a t'iird party, not upon the notes, nor upon the judgment, but 
upon the defendant's contract, under the Constitution and the statutes 
of Kansas, that to the amount of the par value of his stock he will pay 
the debts which the Topeka Company owed when it was dissolved. 
The notes and the judgment are but différent évidences of the existence 
of that debt. The notes are the best évidence of its existence prior to 
May 3, 1900, when the judgment upon them was rendered. The judg- 
ment is the best évidence of its existence since that date. No rule of 
law or of practice required the plaintiff to elect one or to abandon either 
of thèse évidences. It had the right to plead, to rely upon, and to prove 
both — the former as the évidence of the existence of the debt when the 
corporation was dissolved; the latter as the évidence of its continued 
existence after May 3, 1900. Thomas v. Remington, 67 Kan. 599, 603, 
604, 73 Pac. 909. 

When the contract which is the foundation of the action was made, 
there were, as we bave seen, two remédies for its enforcement — one 
in the event of a suspension of business by the corporation for one year, 
and another by motion or action upon the return of an exécution un- 
satisfied upon a judgment against the corporation. Under the déci- 
sions of the Suprême Court of Kansas ail actions to invoke any 
of the remédies were barred by the statute of limitations of Kansas 
three years after a cause of action to enforce any of them accrued. 
Cottrell v. Manlove, 58 Kan. 405, 408, 49 Pac. 519 ; Bank v. King, 60 
Kan. 733, 57 Pac. 952; Brigham v. Nathan, 62 Kan. 243, 249, 62 Pac. 
319 ; McHale v. Moore, 66 Kan. 267, 270, 71 Pac. 522 ; Crissey v. Mor- 
rill, 60 C. C. A. 460, 463, 125 Fed. 878, 881 ; Anglo- American Land, 
M. & A. Ce. V. Lombard (C. C. A.) 132 Fed. 729. There was an ex- 
ception to this gênerai limitation of three years. It was that if an 
action was commenced in time, and the plaintiff failed in the action 
otherwise than upon the merits, and the time limited had expired, he 
might commence a new action within one year after the failure. Civ. 
Code Kan. § 23 ; Gen. St. 1889, § 4100. A voluntary dismissal of an 
action by a plaintiff without préjudice to a future action was a failure 
in the action otherwise than upon the merits, within the meaning of this 
statute. McWhirt v. McKee, 6 Kan. 412, 419. Counsel for the plaintiff 
contend that this action is upon the same cause as No. 20,318, and that 
it is not barred, because that action was commenced within three years 
of the dissolution of the corporation, and this action was commenced 
within eight days after that action was dismissed without préjudice to 
a future action. Action No. 20,318 counts upon a suspension and dis- 
solution of the corporation. Counsel for the défendant insist that the 
pétition in this action either states two causes of action, one upon the 
suspension of the corporation, and another upon the unsatisfied exécu- 
tion against it, so that the plaintiff should hâve been required to elect, 
or that it is based upon the exécution only and is therefore barred by 
the statute. 

The action, as we hâve seen, is founded upon the contract. But 
the défendant made two contracts — one under sections 1200 and 1204 
to pay the debts of the corporation in the event of its dissolution, and 
another under section 1192 to pay them in the case of an unsatisfied 
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exécution upon a judgment against it. The suspension of business by 
the corporation on November 18, 1895, which is pleaded in the pétition 
in this action, raised a cause of action upon the first contract on No- 
vember 18, 1896, and barred ail causes of action under both contracts 
and ail remédies on November 18, 1899, unless one of them was saved 
by a previous suit which failed otherwise than upon the merits within 
one year prior to the commencement of this action. The préserva- 
tion of a cause of action to enforce one of thèse contracts did not save 
a cause of action to enforce any others. The pétition states facts suf- 
ficient to constitute a cause of action upon the first contract under sec- 
tions 1200 and 1204. It pleads the suspension of the business of the 
corporation on November 18, 1895, the indebtedness of the Topeka 
Company to the Remington Company, the ownership of stock by the 
défendant at that time, the commencement on October 27, 1899, of 
action No. 30,318 to enforce this contract under thèse sections, and the 
dismissal of that action without préjudice on March 25, 1902, seven 
days before this suit was commenced. On the other hand, it fails to 
State facts sufficient to constitute a cause of action to enforce the second 
contract under the remedy provided by section 1192, because, while 
it avers that judgment was rendered against the Topeka Company, and 
that an exécution was returned thereon unsatisfied, it contains no alléga- 
tion that any motion, action, or proceeding was prosecuted under section 
1 192, which failed otherwise than upon the merits within one year pre- 
vious to the commencement of this action. It stated a cause of action 
conditioned by the exigency of the dissolution of the corporation, and 
no cause of action conditioned by the exigency of an exécution re- 
turned unsatisfied; but it disclosed the fact that the latter cause was 
barred by the statute of limitations, and also that, by the commence- 
ment of action No. 20,318, the plaintifif had elected the former and 
estopped itself from prosecuting the latter cause. Remington Paper Co. 
V. Hudson, 64 Kan. 43, 46, 67 Pac. 636; McGlinchy v. Bowles (Kan.) 
75 Pac. 133. The pétition in this case therefore stated a cause of action 
upon the contract and remedy imder sections 1200 and 1204, and no 
other cause of action, and no élection was possible. 

Another argument for the défendant in this case is that this action 
is barred, because No. 20,318, which originally counted upon the sus- 
pension of the business of the corporation, was changed to an action 
upon a judgment and an unsatisfied exécution under section 1192, 
because on August 6, 1902, a supplemental pétition was filed in it which 
pleaded the judgment against the corporation. But an averment that 
an exécution had been issued upon the judgment against the corpora- 
tion and had been returned unsatisfied was indispensable to a cause 
of action under section 1192, and the supplemental pétition contained 
no such allégation. It therefore presented no new or différent cause 
of action, and suit No. 20,318 continued to the end an action upon the 
exigency of a dissolution of the corporation under sections 1200 and 
1304. Thomas v. Remington Paper Co., 67 Kan. 603, 604, 73 Pac. 
909. 

Nor is the position of counsel for the défendant tenable that the 
cause of action presented in this case is not the same as that set 
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forth în action No. 20,318, because in that action the Remington Com- 
pany averred that the défendant was the owner of 11, and in this that 
he was the owner of 18, shares of stock. Ownership of stock is in- 
deed one of the facts essential to the cause of action, but the number 
of shares owned is not material. The ownership by one person of di 
ferent shares does not create différent causes of action against him, 
but the number of shares he owns simply measures the extent of his 
liabiHty. The contract to pay the debts of the corporation is the foun- 
dation of the action, and, as that contract is single, the cause of action 
upon it is one and indivisible. An action upon that contract and the 
enforcement of the liability appurtenant to it upon a single share of 
stock would necessarily bar a subséquent action between the same 
parties to enforce a liabiHty upon any other shares, under the familiar 
rule that one may not split his cause of action. Brown v. First National 
Bank, 66 C. C. A. 293, 132 Fed. 450; Watkins v. American National 
Bank, 134 Fed. 36, 67 C. C. A. 110. 

Moreover, if the cause of action were divisible, the action to en- 
force the hability upon 11 of the shares is the same as that presented 
in No. 20,318, and, as the judgment in this case is limited to $5,500, 
the liability upon thèse 11 shares, and no offset or counterclaim was 
legally allowable in this action (Anglo-American Land, M. & A. Co. 
V. Lombard [C. C. A.] 132 Fed. 721, 731), no prejudicial error re- 
sulted from the pleading of the additional 7 shares, even if the liabiHty 
upon them constituted différent causes of action which were barred by 
the statute of limitations, as counsel for the défendant insists, and error 
without préjudice is no ground for reversai. 

It is said that, although the pendency of action No. 20,318 until with- 
in seven days of the commencement of this suit might bave saved the 
cause of action hère presented from the bar of the statute of limitations 
if the new action had been brought in the state court, it had no such 
cffect hère, because the fédéral court was without jurisdiction of it and 
the statute of the state was powerless to confer jurisdiction. Another 
objection of a somewhat similar character is tliat the faikire of the 
Remington Company to remove No. 20,318 to the fédéral court estop- 
ped it from maintaining an action for the same cause in the latter 
court after the former was dismissed without préjudice to a future 
action. Counsel cite in support of the latter objection Hyatt v. Chal- 
liss (C. C.) 55 Fed. 267, a case in which the statute of the state per- 
mitted a second trial of the same action for the recovery of real proper- 
ty, and after a judgment for the défendant and the allowance of a 
second trial under this statute the plaintiff dismissed his action and 
brought another for the same cause in the fédéral court. That court 
rightly dismissed the second action, because the statute granted a 
second trial of the same action and not a new action. A dismissal of 
that action was therefore a surrender of the right to the second trial, 
and a termination of the litigation both in the fédéral court and in the 
state court. Deming v. Douglass, 60 Kan. 741, 57 Pac. 954. Thèse 
décisions hâve no application to this case, because the Législature of 
Kansas provided that the plaintiff should bave, not another trial of the 
same action, but a new action for the same cause when the first action, 
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cominenced in due time; failed otherwise than upoh the merits. Gen. 
St., 1889, § 4100. As the second action is a new action, the failure to 
commence the first in or to remove it to the fédéral court in no way 
estops a party from maintaining the second action for the same cause 
in that court. 

. Counsel cite and review in their brief décisions of niany courts, 
other than the Suprême Court of Kansas, in support of the proposi- 
tion that a vohmtary dismissal of an action without préjudice is not a 
failure btherwise than upon the merits, within the meaning of the 
statute of Kansas. But thèse décisions may not avail because the 
Suprême Court of that state has decided that it is such a failure. 
McWhirt V. McKee, 6 Kan. 412, 419. There is no question of gên- 
erai or commercial law or of right under the Constitution of the United 
States involved in this issue, and the construction of its statutes by 
the highest judicial tribunal of a state controls in the fédéral courts in 
such a case. Madden v. Lancaster Countv, 12 C. C. A. 566, 570, 65 
Fed. 188, 192; Clapp v. Otoe County, 45 C. C. A. 579, 582, 104 Fed. 
473, 476; Citv of Béatrice v. Edminson, 54 C. C. A. 601, 604, 117 Fed. 
427, 430; Independent School District v. Rew, 49 C. C. A. 198, 207, 
111 Fed. 1, 10, 55 L. R. A. 364. 

Nor is the argument that the fédéral court had no jurisdiction of 
this action and that the state court was incapable of conferring any 
persuasive. The Constitution of the United States, the acts of Con- 
gress, the diversity of citizenship, and the amount involved vested juris- 
diction of this controversy in the court below from its inception. That 
court has always had and it still has this jurisdiction. The truth is 
that no question of jurisdiction is involved in the construction or ap- 
plication pf section 23 of the Code of Kansas, or of any of the other 
provisions of its statutes of limitations. In the exercise of their juris- 
diction over causes of action at law, the fédéral courts regard and en- 
force the statutes of limitations of the states; but their jurisdiction 
of the causes presented to them is not less plenary, when those statutes 
rightfully invoke décisions from them to the eflfect that the causes 
pleaded are barred, than when they are compellèd to announce a dif- 
férent conclusion. The question hère involves nothing but the con- 
struction of the statutes of limitation of Kansas. The gênerai statute 
of that state barred the cause of action hère in question in three years 
from its accrual, or on November 18, 1899. In the absence of that 
statute the cause of action would hâve been available indefinitely in both 
the fédéral and the state courts. That statute, standing alone, would 
hâve barred it in three years from its accrual. Section 23 interposed a 
saving clause, an exception to that gênerai rule, so that in légal effect 
the statutes provided that this cause of action should be barred in three 
years, except in case an action was brought ùpon it in due time which 
failed otherwise than upon the merits, and that then a new action might 
be maintained upon it within a year after the failure. Demins^ v. 
Douglass, 60 Kan. 738, 740, 57 Pac. 954; Karnes v. Ins. Co., 144 Mo. 
413, 419, 46 S. W. 166. Both by the gênerai terms of the statute and 
upon familiar principles the exception to the gênerai statute and the 
new action were alike available in the fédéral court. Whenever the 
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citizens of a state may secure a trial and décision of their" controversies 
in its courts by original suits or like proceedings, citizens of différent 
States hâve the right to the détermination by the courts of the United 
States of like controversies between them which involve the requisite 
amounts. Rights created and remédies provided by the statutes of the 
States to be pursued in the state courts may be enforced and admin- 
istered in the national courts, either at lavv, in equity, or in admiralty, 
as the nature of the rights and remédies may require. "A party by 
going into a national court does not lose any right or appropriate 
remedy of which he might hâve availed himself in the state courts of 
the same localitv." Davis v. Gray, 16 Wall, 203, 221, 21 L. Ed. 447; 
Darragh v. H. Wetter Mfg. Co., 78 Fed. 7, 14, 23 C. C. A. 609, 616 ; 
National Surety Co. v. State Bank, 56 C. C. A. 656, 667, 120 Fed. 593, 
604; Sawyer v. White, 122 Fed. 223, 227. 58 C. C. A. 587, 591 ; Barber 
Asphalt Pav. Co. v. Morris, 132 Fed. 945, 949, 66 C. C. A. 55, 59, 67 
L. R. A. 761. 

The défendant pleaded and offered to prove that during the trial of 
No. 20,318 the state court announced that it would instruct the jury 
that the déniai of the motion to issue the exécution against the de- 
fendant in No. 18,695 was a bar to that action, and that the plaintiff 
could not recover therein. Counsel insist that this ruling rendered that 
issue res adjudicata in this case and that it was fatal to its mainte- 
nance; but the court never embodied the ruling, or rather the proposed 
instruction, in any final décision or judgment, but subsequently dis- 
missed the action in which it made the announcement without préjudice 
to another for the same cause. Rulings and décisions in the course of 
an action which is finally dismissed wthout préjudice adjudge nothing, 
because the final judgment by its terms is that nothing has been ad- 
judicated, and this fact is the only res adjudicata. Such a judgment 
détermines that the parties are left as free to Htigate every issue in 
the action dismissed as they would hâve been if it had never been com- 
menced. Northern Pac. Rv. Co. v. St. Paul, M. & M. R. Co. (C. C.) 
47 Fed. 535, 537; Gunn v.'Peakes, 36 Minn. 177, 180, 30 N. W. 466, 
1 Am. St. Rep. 661 ; Reynolds v. Hennessy (R. I.) 23 Atl. 639; Epstein 
V. Ferst (Fia.) 17 South. 414, 415. 

It is repeatedly and persistently argued that the court below erred 
because it refused to hold that the déniai of the motion for the exécu- 
tion against the défendant in No. 18,695 was not a conclusive estoppel 
of the plaintiff from prosecuting this action. The plea of that refusai 
was stricken from the answer upon motion, and the transcript of the 
record of the proceedings in that case was not received in évidence. 
But a careful examination of the transcript has convinced that there 
vv-as no prejudicial error in thèse rulings, because, if they had been 
otherwise, the judgment in that proceeding was not of a character to 
estop the plaintiff from the trial of the issues presented in this action. 
It is conceded that the proceeding by motion was a civil action between 
the plaintiff and the défendant, and that the déniai of the motion had the 
conclusive effect of a judgment in such an action. Crissey v. Morrill, 
125 Fed. 879, 885, 60 C. C. A. 460, 466. It was an action between the 
same parties, but it was not an action upon the same cause of action 
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as that in thé suit in hand. It was an action to enforce the contract of 
the défendant under section 1192 on the ground of an unsatisfied ex- 
écution upon a judgment against the corporation. This is an action to 
enforce the defendant's contract under sections 1200 and 1204 on the 
ground that the corporation ceased business for more than a year. The 
test of the identity of causes of action is the identity of the facts es- 
sential to maintain them. The facts indispensable to sustain the former 
cause of action were ( 1 ) that the plaintiff was a créditer and the de- 
fendant a stockholder of the corporation on May 3, 1900, when the 
judgment was rendered, and (2) that a judgment had been entered 
against the corporation upon the debt to the plaintifï and that an 
exécution thereon had been returned unsatisfied. The facts requisite 
to sustain the latter cause were (1) that the plaintifif was a créditer 
and the défendant a stockholder of the corporation on November 18, 
1896, when it became dissolved, and (2) that it had ceased business 
for more than a year before the action was commenced. The time 
wlien the rights of the parties were fixed differed in the two causes, 
a judgment and an unsatisfied exécution were indispensable to the 
former and immaterial to the latter, and the cessation of business of 
the corporation was essential to the latter and immaterial to the former. 
The causes diiïer so widely that the commencement of an action upon 
one is a bar to the maintenance of an action upon the other in the courts 
of Kansas, and, since in No. 20,318 an action had been commenced 
upon the cause hère in suit before the motion for the exécution was 
made in No. 18,695, the prosecution of that motion was barred under 
the rule established by the highest judicial tribunal of that state. Rem- 
ington Paper Co. v. Hudson, 64 Kan. 43, 46, 67 Pac. 636 ; McGlinchy 
V. Bowles, 75 Pac. 123 ; Hudson v. Remington Paper Co., 80 Pac. 
568, 570. 

The rules of estoppel appHcable to this situation are: When the 
second suit is upon the same cause of action and between the same 
parties as the first, the judgment in the former is conclusive in the 
latter as to every question which was or might havC been presented and 
determined in the former. When the second suit is upon a différent 
cause of action, but between the same parties as the first, the judgment 
in the former action opérâtes as an estoppel in the latter as to every 
point and question which was actually Htigated and determined in the 
first action, but it is not conclusive relative to other matters which 
might hâve been, but were not, litigated or decided. Linton v. Ins. Co., 
104 Fed. 584, 587, 44 C. C. A. 54, 57 ; Commissioners v. Platt, 79 Fed. 
567, 571, 25 C. C. A. 87, 91; Board v. Sutliff, 38 C. C. A. 167, 171, 
97 Fed. 270, 274; Southern Pac. Co. v. U. S-, 168 U. S. 1, 48, 18 Sup. 
Ct. 18, 42 L. Ed. 355 ; Southern Minn. Ry. Extension Co. v. St. Paul 
& S. C. R. Co., 55 Fed. 690, 5 C. C. A. 249. Where the record, is such 
that there is or may be a material issue, question, or matter in the 
second suit upon a différent cause of action, which may not hâve been 
raised, litigated, and decided in the former action, the judgment there- 
in does not constitute an estoppel from litigating this issue, question, or 
matter, unless by pleading or proof the party asserting the estoppel 
establishes the fact that the issue, question, or matter in dispute wa.s 
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actually and necessarily litigated and determined in the former action. 
Russell V. Place, 94 U. S. 606, 608, 24 L. Ed. 214; ^tna Life Ins. 
Co. V. Board of Commissioners, 54 C. C. A. 468, 474, 117 Fed. 82, 88 ; 
Cromwell v. County of Sac, 94 U. S. 351, 359, 24 L. Ed. 195 ; Nesbit 
V. Independent District, 144 U. S. 610, 619, 12 Sup. Ct. 746, 36 L. Ed. 
562 ; Railway Co. v. Leathe, 84 Fed. 103, 105, 28 C. C. A. 279, 281. 

The défendant interposed by his answer, and the court found, facts 
which constituted two défenses to the action upon the motion which 
are not available in défense of this action — the fact that the plaintiff 
had commenced action No. 20,318 on October 27, 1899, upon the 
ground that the corporation had ceased business, and the fact that the 
corporation was indebted to the défendant in the sum of $5,535.85. 
The former fact was a bar to the proceeding upon the motion under the 
décisions of the courts of Kansas, which hâve been cited above ; but 
it was not only not a bar, but a fact indispensable to the maintenance 
of this action. The latter fact was a good défense to the liability on 11 
shares of stock in the state court in the action upon the exécution 
where équitable défenses may be interposed in actions at law. Pierce 
V. Security Co., 60 Kan. 164, 55 Pac. 853; Van Pelt v. Strickland, 
60 Kan. 584, 57 Pac. 498; Abbey v. Long, 44 Kan. 688, 34 Pac. 1111 ; 
Musgrave v. Glen Elder Association, 5 Kan. App. 393, 49 Pac. 3^8; 
Campbell v. Reese, 8 Kan. App. 518, 56 Pac. 543. But it constitutes 
no défense in this action, because the indebtedness of the corporation 
to a stockholder défendant is only available by a suit in equity in the 
fédéral court, and this is an action at law. Anglo-American Land, 
M. & A. Co. V. Lombard (C. C. A.) 132 Fed. 721, 731, and cases there 
cited. 

For this reason the argument of counsel for the défendant in another 
part of their brief that the transcript in No. 18,695 should hâve been 
admitted in évidence to establish the adjudication of the indebtedness 
of the corporation to the défendant is not tenable. The existence of that 
indebtedness was not a material issue in this action. In the action 
based upon the motion the court found that the défendant was the 
owner of 15 shares of stock, so that the indebtedness of $5,535.85 was 
insufficient to offset his entire liability. It was not a complète défense, 
but a défense pro tanto. But the findings of the court in that case and 
the déniai of the motion for the exécution disclose facts found adéquate 
to sustain one défense to that action, which is not available in this, and 
there is nothing in the record to show whether the judgment in that 
case was based upon the issue presented by that défense or upon some 
other issue. Since that judgment may hâve been founded upon an 
adjudication of an issue in that action which is not presented in this. 
and the fact is not established that any issue, question, or matter es- 
sential to the maintenance of this action was necessarily or actually liti- 
gated and decided in the former, the judgment in that action did not 
render any of the issues in this action res adjudicata, and there was 
no prejudicial error in the rejection by the trial court of the plea and 
proof of the proceedings upon the motion. 

Complaint is made that the copy of the articles of incorporation 
written in the record book of the compan)' was received in évidence to 
prove the par value of its stock, and that the receipts for certificates 
140 F.— 26 
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of shares of stock sîgned by the défendant on the stubs of the certifi- 
cates, and corresponding assignments of the stock thus receipted for 
to him written in the certificate book of the corporation, were received 
in évidence over the objections of his counsel. The records of a private 
corporation are not compétent évidence againstthird pfersons to estab- 
lish their relation of stockholders to the corporation, or to prove other 
contracts between them and the corporation, in the absence of proof 
of their knowledge and assent to them. Carey v. WilHams, 79 Fed. 
906, 25 C. C. A. 227; Poote v. Anderson, 123 Fed. 659, 662, 61 C. C. 
A. 5 ; Sigua Iron Co. v. Greene, 88 Fed. 207, 213, 31 C. C. A. 477, 482 ; 
Rudd v. Robinson, 126 N. Y. 113, 26 N. E. 1046, 12 L. R. A. 473, 22 
Am. St. Rep. 816 ; Thomp. Corp. § 1924. But admissions of a party 
against his interest, inscribed upon the record books of a corporation, 
are as compétent and persuasive évidence against him as though they 
Vipère written elsewhere. Before the copy of the articles of incorporation 
in the record book vi^as introduced in évidence, a subscription for stock 
in the corporation, inscribed upon that book and signed by the de- 
fendant, had been received without objection, and a witness had testi- 
fied that one of the signatures appended to the copy of the articles of 
incorporation written in the book was the genuine signature of the de- 
fendant. This testimony made the copy an admission of the défendant 
that it truthfuUy stated the terms of his association with those who 
formed the corporation and the par value of its stock. 

Before the receipts written upon the stubs of the certificates of stock 
were received in évidence testimony had been introduced that they bore 
the genuine signatures of the défendant, and an examination of the as- 
signments of stock in the certificate book to which objection is inter- 
posed discloses the fact that they exactly correspond in number of 
certificates, amounts of shares, and dates with thèse receipts. The 
receipts were compétent* admissions of the défendant against his in- 
terest, and were rightly received in évidence upon that ground. If the 
assignments were incompétent and erroneously received, they had no 
tendency to prove anything which is not established by the receipts; 
and it is clear beyond ail doubt that their réception in évidence did not 
préjudice, and could not bave injured, the irights of the défendant. The 
statutes of Kansas provided that the stock should be transférable only on 
the books of the corporation as its by-laws should prescribe. Gen. St. 
1899, § 1244. The by-laws provided that the stock should be trans- 
ferred on the books of the company by the owner in person or by his 
légal représentative, and that before a new certificate should be issued 
the transferred certificate should be returned and canceled. The re- 
ceipts of the défendant on the stubs of his certificates admitted that 
thèse things had been donc. They specified the numbers of his certifi- 
cates, the numbers of his shares, from whom they were transferred, and 
there was no contradiction of the évidence they furnished during the 
trial of the action. 

There were less important objections to the proceedings in this case 
in the court below. But a patient examination of ail the suggestions 
of the défendant lias convinced us that the trial court committed no 
material error in its conductof the action, and that the judgment below 
must be affirmed. It is açcordingly so ordered. 
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JONES V. PATRICK et al. 

(Circuit Court, D. Nevada. September 5, 1905.) 

No. 788. 

1. Statuts op Fbatjds— Conteacts Within— Agrerment to Shabe Profits or 

Real Estate Spéculation. 

It Is not essentlal to the validity of an agreement made by parties to 
share in tlie profits of a contemplated spéculation in real estate tbat it 
should be in writing ; such agreement not Involving an estate or interest 
in real estate witliiu the statute of frauds. 

2. Same— Statute as Défense— Execuxed Contract. 

Coinplalnant and défendant entered into a verbal agreement to co- 
operate in endeavoring to lind a purehaser at an advanced priée for 
certain mining property on which défendant held an option bond and 
to share in whatever profit was realized. A sale was made, and de- 
fendant obtained as profit an interest in the property. Held, that such 
contract was not one for the sale of an interest in lands within the 
statute of frauds of Nevada (Cutting's Comp. Laws Nev. §§ 2694, 2696), 
and in any event, having been fully executed, except as to the division 
of profits, the statute could not be Invoked to defeat a recovery by com- 
plainant of his share of the property so obtained by défendant, where 
the blll alleged that oomplainant rejidered services and paid expenses 
In procuring the sale, and fully performed the agreement on his part. 

In Equity. On plea in bar. 

Thîs Is a suit In equity for the spécifie performance o( an oral agreement 
or contract in relation to certain mines, mining clalms, and locations sit- 
uate in Goldfield mining district, Nev., and for a decree adjudging that de- 
fendants hold an undivided one-half of the one-fourth portion of the property 
described in the bill of complaint; that a con^-eyance therein mentioned, made 
by Lucien L. Patrick to the Nevada Mining & Exploration Company, be 
canceled; that the one-fourth interest in said property be partitioned oiî, by 
comissioners appointed for that purpose, between complalnant and défendant 
Patrick ; that said Patrick be required to make, exécute, and deliver to com- 
plalnant a good and sufficient deed of one-eighth of said property ; and that an 
accounting be had between the parties, and the partnership existlng between 
them be wound up, etc. In order to understand more clearly the nature of 
the alleged oral agreement between the parties, a brief synopsis of some of the 
averments in relation thereto will be given: 

It is alleged that prior to the month of October, 1903, the défendant L. L. 
Patrick had entered into an agreement, lease, and option bond for the pur- 
chase from the owners of the mines, mining claims, and locations described 
in said complaint; that about the 18th day of October, 1903, the said agree- 
ment, lease, and option bond was in full force and effect; that on or about 
that day the oomplainant and défendant Patrick entered into an agreement 
to mutually dévote their time and attention to obtaining a person or per- 
sons who would purchase said properties at a priée greater than and in 
excess of the amount specified iu the, lease ; that it was further agreed be- 
tween the parties that the said Patrick would remain in the vicinity of 
said mines and attend to the carryiug out of said mutual agreement, if the 
said complainant would proceed to San EYancisco and seek for parties who 
would provide the necessary money to make the first payment under said 
agreement to the owners of said locations, as provided therein, and make 
further payment thereunder ; and it was then and there further understood 
and mutually agreed that the said complainant and the said défendant 
would divide mutually any moneys or profits made by them, or either of 
them, through selling said properties to a person or persons at a higher 
value or excess price than the purchase price specified in said agreement, 
and that they would divide any interest in said properties, or any of them, 
that could be obtained by the said parties, or either of them, by getting a 
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person or persons to advance the purchase prlce specîfled în said bond, and 
giving an Interest In sald properties, or any of them, to the S8(id Patrick or 
the said complainant, or both of them ; that In accordance with the terms 
of said agreement between said parties the complainant did on or about 
the month of October, 1903, go to San Francisco at his own expense, and 
dld secure persons able and willing to make said paymenta and to purchase 
sald mines and mining claims ; that subsequently, and within the life of 
said agreement, purchasers were obtalned wbo did buy the said property, 
and that the said complainant performed and fulfilled each and every cov- 
«nant and agreement on his part to be performed and fulfilled in accordance 
with the terms of said agreement; that the said Patrick sold under bond 
the sald mining property, and that good and sufficient deeds and conveyances 
were executed by him and his predecessors in interest under sald bond to 
the said purchasers; that said Patrick seeured and obtained in his own 
name, and as a profit In effecting the sale of said property, a one-fourth 
Interest therein, and dld sell one-half of said one-fourth interest for a 
large sum of money, to wlt, about $7,500; that complainant bas at divers 
times and places requested and demanded the sald Patrick to keep the terms 
of said agreement and to pay to complainant one-half of ail the property 
obtained by the said Patrick as and for a profit in effecting the sale of 
said property, and that said défendant Patrick has falled, neglected, and 
refused, and now does fall, neglect, and refuse, to comply with the terms of 
said agreement. It is further alleged that the défendant Patrick, for the 
purpose of defrauding the said complainant of his share of said property, 
has organized a corporation known as the "Nevada Mining & Exploration 
Company," solély for the purpose of taking over sald other one-half of 
sald one-fourth of said property, and the profits so as aforesald obtalned 
by défendant Patrick, and for the purpose of eoncealing the said property 
obtalned as and for a commission and profit by said défendant Patrick; 
that in accordance with said fraud Patrick caused hlmself to be elected 
président, and his wlfe (défendant herein) to be elected vice président, of 
the corporation; that in pursuance of said fraud défendant Patrick gave 
to his wife a certain portion of the property and profits obtained by him 
as and for a commission for a sale of said property under said agreement 
To thls complalnt the défendants Interposed a plea In bar in substantlally 
the following terms: That sald mining claims are valld quartz mining 
claims ; that said défendant Patrick, together with his eo-owners, are the 
owners of said claims, and hâve title to the same against every one other 
than the United States government; that the sald property owned by Pat- 
rick was, prier to the Ist day of October, 1903, and ever since has been, 
real estate, and treated as such under the laws of the state of Nevada ; 
that sald alleged agreement, if the same was entered Into, which thèse de- 
fendants do not admit, was verbal, and was never reduced to writlng, nor 
was any mémorandum thereof made In wrlting or signed by défendant Pat- 
rick, or by any of the said défendants ; and in thls connection, sections 
2G04 and 2696 Cuttlng's Compiled Laws of Nevada are fully set forth in 
the plea; and défendants plead the several matters contained therein in 
bar to the plaintifC's said demand In sald bill. Défendants, for answer to 
the allégation of fraud and collusion and confédération set up in the bill 
of complalnt in ald of this plea, and for that purpose solely, answering, deny 
that the défendant Patrick conveyed his interest in said mining claims to 
said défendant corporation wlthout considération, or for the purpose of 
defrauding or Injuring the complainant, or placing said property beyond 
his reach in any suit that he mlght instltute, and they deny that said acts per- 
taining to said conveyance were wrongful or fraudulent, and, on the contrary, 
aver that said conveyance to said corporation was made for a valuable 
considération; and they i)lead the statute In bar to complalnant's bill, and 
pray the judgment of thls court whether they should be compelled to make 
any or further answer to the sald bill, and to be dismissed, with their costs. 

Haven & Haven, for complainant. 
Key Pittman, for défendants. 
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HAWLEY, District Judge (after stating the facts). It must, at 
the outset, be admitted that several of the questions involved herein 
are exceedingly close, and require, as they hâve received, a careful 
considération of the ruies upon the subject at issue, under the facts 
stated in the pleadings. The arguments of the respective counsel, 
and briefs iiled by them, show commendable zeal and careful search 
in the citations of authorities having any bearing upon the case. The 
matter of law involved herein has been ably presented by both sides, 
and the court has been thereby materially aided in a détermination of 
the principles it considers applicable to the facts. In this connection, 
however, it is proper to state that the court does not deem it necessary 
to specially review the numerous authorities that hâve been cited by 
counsel, and will, in the main, content itself by enunciating the prin- 
ciples that are deemed to be controlling in arriving at the results to 
be reached. 

The statutes of Nevada, pleaded by défendants, read as follows: 

"Sec. 2694. No estate, or Interest In lands, other than for leases for a term 
not exceeding one year, nor any trust or power over or concerning lands. 
or In any manner relatlng thereto, shall hereafter be created, granted, as- 
signed, surrendered, or deeiarert, unless by act or opération of law, or by deed 
or conveyance, in writing, subscribed by the party creatihg, granting, as- 
signing, surrendering, or declaring the same, or by hls lawful agent tbere- 
unto authorized in writing." 

"Sec. 2696. Bvery contract for tlie leasing for a longer period than one 
year, or for the sale of any lands, or any interest In lands, shall be void, 
unless the contract, or some note or mémorandum thereof, expressing ilie 
considération, be in writing, and be subscribed by the party by whom the 
lease or sale Is to be made." 

Does the agreement set forth in the bill come within the prohibi- 
tion of the terms of thèse provisions of the statute? This question 
opens up a wide field for investigation, and présents many légal 
points for considération. Contracts, and agreements in relation there- 
to, are as various "as the whirling changes of the kaléidoscope," and 
courts are compelled to keep constantly in mind the particular facts 
of each case, in order to détermine from the authorities the légal prin- 
ciples applicable thereto. It will be admitted that if the agreement 
between complainant and Patrick can be properly construed as a con- 
tract for the sale of real property, or of an interest therein, it would 
necessarily fall within the prohibition of the statute. Dunphy v. Ryan, 
116 U. S. 491, 495, 6 Sup. Ct. 486, 39 L. Ed. 703. 

The real question to be determined is whether or not the agreement, 
as alleged in the complaint, does clearly create, grant, assign, surren- 
der, or déclare any estate or interest in lands, or whether it is a con- 
tract for the sale of any lands or any interest in real estate. It has 
been held that courts are not justified in straining the terms of a con- 
tract, so as to bring it within the statute of frauds and do a great in- 
justice to the complainant. Watters v. McGuigan, 72 Wis. 155, 157, 
39 N. W. 383; Hobbs v. McLean, 117 U. S. 567, 576, 6 Sup. Ct. 870, 
29 ly. Ed. 940. On the other hand, it may be said that courts ought 
not to be astute to discover reasons to évade the statute of frauds. It 
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is not essential to the validity of an agreement made by parties to 
share in the profits of a contemplated spéculation in real estate tliat it 
should be in writing. The courts hâve f requently held that such 
agreements cannot be said to involve such an interest in real estate as, 
under the terms of the statute, are required to be in writing. Wright 
V. Smith, 105 Fed.- 841, 843, 45 C. C. A. 87; Coward v. Clanton, 79 
Cal. 23, 26, 21 Pac. 359 ; Gorham v. Heiman, 90 Cal. 346, 358, 27 
Pac. 289 ; Byers v. Locke, 93 Cal. 493, 496, 29 Pac. 119, 27 Am. St. 
Rep. 212; Bâtes v. Babcock, 95 Cal. 479, 484, 487, 30 Pac. 605, 16 
L. R. A. 745, 29 Am. St. Rep. 133 ; Babcock v. Read, 99 N. Y. 609, 
1 N. E. 141; King v. Barnes, 109 N. Y. 267, 285, 16 N. E. 332; Ben- 
jamin V. Zell, 100 Pa. 33, 36 ; Howell v. Kelly, 149 Pa. 473, 24 Atl. 
224 ; Flower y. Bamekoff, 20 Or. 132, 138, 25 Pac. 370, 11 L. R. A. 
149 ; Holmes v. McCray, 51 Ind. 358, 363, 19 Am. Rep. 735 ; Meagh- 
er V. Reed, 14 Colo. 335, 370, 24 Pac. 681, 9 L. R. A. 455 ; Carr v. 
Leavitt, 54,Mich. 540, 542, 2 N. W. 576; Lesley v. Rosson, 39 Miss. 
368, 372, 77 Am. Dec. 679 ; Davenport v. Buchanan, 6 S. D. 376, 381, 
61 N. W. 47; McClintock v. Thweatt (Ark.) 73 S. W. 1093; Doyle v. 
Burns, 123 lowa, 488, 498, 99 N, W. 195; Garth v, Davis (Ky.) 85 
S. W. 692. 

Différent opinions hâve been expressed in the varions cases as to 
whether or not agreements of this gênerai character between the par- 
ties constitute them copartners. Thèse différences, however, are more 
in relation to the particular facts existing in each case than to the 
principles of law applicable thereto. In the présent case; it will be ad- 
mitted that there was no copartnership existing between complainant 
and Patrick, in the full sensé and meaning of that term. There was 
no agreement to share the losses, as well as the profits, of the enter- 
prise. But — 

"It Is not necessary, In order to constitute a partnership, that there be an 
express agreement that each party shall bear a share of any losses whlch 
may occur in the business. This may be inferred from the other provisions 
of the contract, and the nature of the busioess, and the relation of parties 
to the business to be transacted." Richards v. Grinnell, 63 lowa, 44, 51, 
18 N. W. 668, 50 Am. Rep. 727. 

Many of the cases, applicable on one ground or another to the par- 
ticular facts of this case, proceed upon the theory that, although a 
full partnership did not exist, yet many of the principles applicable to 
partnerships should be applied. It matters not what name is given to 
it by the parties, it must be left to the courts to détermine its gênerai 
nature from the facts. Whether it is called a contract, an agreement, 
or a partnership, the law steps in and from the facts détermines the 
rights of the respective parties thereunder. 

In Shea v. Nilima, 133 Fed. 209, 213, 66 C. C. A. 263, the court, 
in the course of its opinion, said : 

"The entlre steps taken by the parties must be considered. Whatever was 
done In furtheranee of the common purpose, understanding, and agreement 
must be treated as an entlre or continuons transaction, so far as thelr 
rights and obligations in respect to the enterprise are concemed. If by words, 
acts, and deeds they jolned together In a common pUrpose aiià agreed to 
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share equally In the enterprise, they were, In a certain sensé, partners, and 
such a partnership may be formed without any written articles between 
the parties." 

In Newell v. Cochran, 41 Minn. 374, 378, 43 N. W. 84, 85, the 
court, after declaring that the agreement between the parties to pur- 
chase real property for the purpose of selling again at a profit for 
their joint benefit was valid, though not in writing, said : 

"We need not pause to conslder whether the court intended to find that 
there was not a complète partnership. From the facts speciflcally found 
the légal conclusion foUows that the relation ereated between the parties 
was in the nature of a partnership, and this relation imposed upon the as- 
sociâtes the duty o( falr and open dealing between themselves in the pros- 
ecutlon of the common enterprise." 

See, also, Fountain v. Menard, 53 Minn. 443, 445, 55 N. W. 601, 
39 Am. St. Rep. 617. 

In King v. Barnes, 109 N. Y. 267, 285, 16 N. E. 332, 336, it was 
claimed that the agreement to purchase land on joint account was 
void by the statute of frauds, as creating an interest in real estate by 
paroi, that it was contrary to public policy, and without adéquate con- 
sidération, and was so incomplète and uncertain in its terms that spé- 
cifie performance of its provisions could not be decreed. The court 
said: 

"We conslder thèse objections to be untenable, and some of them too 
frivolous to merit serions considération. A sufficient considération is afCorded 
to it by the mutual promises of the respective parties to contribute equally 
to the capital required to carry out the contemplated enterprise and their 
agreement to share equally in the profits and advantages expected to accrue 
therefrom. It Is entlrely Immaterial whether thIs agreement constituted a 
partnership in a technical légal sensé, or whether it was a joint enterprise 
to be conducted by the parties for their mutual beneflt. So far as their rights 
and liabllltles are coneerned In this case, the resuit is the same, and rests 
upon the express terms of the agreement, and they are now to be enforced 
upon the principles applying to partnership transactions." 

The gênerai principle in relation to the performance, or part per- 
formance, of verbal agreements was well stated by Lord Cottingham 
in Mundy v. Joliffe, 5 Mylne & C. 167, 177, as follows: 

"Courts of equlty exercise their jurisdictlon in decreeing spécifie perform- 
ance of verbal agreements when tliere bas been part performance, for the 
purpose of preventing the great injustice which would arise from permitting 
the party to escape from the engagements he has entered into upon the ground 
of the statute of frauds, after the otber party to the contract has, upon the 
faith of such engagement, expended his money, or otherwise acted in ex- 
écution of the agreement. Under such circumstances, the court will stmggle 
to prevent such injustice from being effected; and with that object, it lias 
on the hearing, where the plaintiff has falled to establish the précise claims 
of the agreement, endeavorêd to collect, if it can, what the terms of it realiy 
were." 

This rule has been adhered to by the courts of this country. In 
such cases it must, of course, clearly appear that the improvements 
were made, money advanced, or services rendered by the complainant 
with a view to the performance of the contract. Nothing is to be 
considered as a part performance which does not put the complainant 
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in a situation which îs a fraud upon him unless the agreement is 
fully performed. RiggleS v. Erney, 154 U. S. 244, 253, 14 Sup. Ct. 
1083, 38 Iv. Ed. 976 ; People's Pure Ice Co. v. Trumbull, 70 Fed. 166, 
175, 17 C. C. A. 43; Evans v. Lee, 12 Nev. 393, 398; 1 Story, Eq. 
Jur. §§ 761, 764. 

The case in hand must be considered solely in the light of the aver- 
ments contained in the complaint. It differs in its facts from many of 
the cases referred to where large amounts of money had been expended 
upon the faith of the agreement. It does not appear that Patrick had 
advanced any money in order to secure the bond or option. It can be 
inferred from the allégations of the complaint that he obtained the 
same solely for the purpose of spéculation. To make the existing con- 
ditions profitable, it was necessary to procure a purchaser foj- the prop- 
erty at an advance price from that mentioned in the bond. Neither 
Patrick nor Jones intended to buy the property outright. The agree- 
ment was not to advance money or make improvements, but to per- 
form services which would not, in the very nature of the terms of the 
agreement, require the expenditure of money, except such as might 
arise from the incidental and individual expenses of each in the per- 
formance of the services to be rendered by them. 

The sole object of the alleged agreement was to secure a purchaser 
"who would purchase said properties at a price greater and in excess 
of the amount specified in said lease, agreement, and option bond to 
be paid to the owners of said locations as the purchase price thereof." 
The parties mutually agreed to dévote their time in efforts to secure 
such a purchaser, and agreed to share equally the profits that might 
be realized by a sale of the property. Iri this connection, it is alleged : 

"That the said complainant performed and fulfllled each and every eov- 
enant and agreement on his part to be performed and fulfllled, in accordance 
wlth the terms of said agreement." 

This allégation is certainly sufficient to show the performance of 
conditions on his part. Moritz v. Lavelle, 77 Cal. 10, 12, 18 Pac. 803, 
11 Am. St. Rep. 229. It does not appear from any of the averments 
in the complaint that there were any other or further services to be 
rendered than to find a purchaser who would buy the property at such 
price, as to realize profits on the option held by Patrick. There was 
nothing further to be done, except to "divide the profits" realized by 
the transaction, under the terms of the agreement. The statute does 
not apply to such executed agreements. Walsh v. Colclough, 56 Fed 
778, 781, 6 C. C. A. 114 ; Huntley v. Huntley, 114 U. S. 394, 5 Sup, 
Ct. 884, 29 E. Ed. 130; Bibb v. Allen, 149 U. S. 481, 497, 499, 13 Sup 
Ct. 950, 37 L. Ed. 819 ; Whitney v. Hay, 181 U. S. 77, 89, 21 Sup. Ct 
637, 45 L. Ed. 758 ; Bless v. Jenkins, 129 Mo. 647, 657, 31 S. W. 938 
Tinkler v. Swaynie, 71 Ind. 562, 568; McCarthy v. Pope, 52 Cal. 561; 
Brown v. Farmers' L. & T. Co., 117 N. Y. 266, 273, 22 N. E. 952. 

The respective parties could not hâve enforced the agreement to 
render the services as long as the verbal agreement remained in force ; 
but after this duty was fully perfovmed, and nothing remained but 
division of profits, this part of the agreement cannot be avoided by 



JONES V. PATEICK. iOD 

pleading the statute. As was said in Browne on Statute of Frauds, 
§ 116: 

"Where the contract has been in fact completely executed on both 
sides, the rights, duties, and obligations of the parties resulting from such 
performance stand unaffected by the statute. * * * when fully executed 
on both sides, the positions of the parties are fixed, subject, of course, to the 
power of a court of equity to afford relief in cases of fraud and mistake." 

It is immaterial whether the profits derived from the transaction 
are in money, or consist of an interest in real estate. An action for 
the recovery of the money can be maintained if the profits hâve been 
reduced to money, or a suit for the division of land if the profits are 
in that form. Seymour v. Freer, 8 Wall. 202, 215, 19 L. Ed. 306 ; 
Pétrie v. Torrent, 88 Mich. 43, 58, 49 N. W. 1076 ; Traphagen v. Burt, 
67 N. Y. 30, 34; Pennybacker v. Leary, 65 lowa, 220, 21 N. W. 575; 
Bâtes V. Babcock, 95 Cal. 479, 30 Pac. 605, 16 L. R. A. 745, 29 Am. 
St. Rep. 133 ; Gibbons v. Bell, 45 Tex. 417. 

In Seymour v. Freer, supra, the court said: 

"An action at law, sounding in damages, may undoubtedly be maintained 
in such cases for the breach of an express agreement by the trustées ; but 
this in nowise affects the right to proceed in equity to enforce the trust 
and lien creatëd by the contract They are concurrent remédies. Elther, 
which is preferred, may be selected. The remedy in equity is the better one. 
Tlie right to resort to it, under the circumstances of this case, admits of 
no doubt, either upon principle or authority." 

In Bunnel v. Taintor's Adm'r, 4 Conn. 568, 573, the complaint 
averred that the plaintifif and Taintor, the défendant, became jointly 
interested in ail the profits which might or should be made on the pur- 
chase and sale of sundry large tracts of land, which had been pre- 
viously purchased of Dow, Smith, and others through the plaintiff's 
agency, and this was sought to be proven by oral testimony. It was 
held that the case did not corne within the statute of frauds. The 
court, in the course of its opinion, said : 

"The agreement betweei( the parties was not 'upon any contract for the 
sale of lands, tenements, or hereditaments, or any interest in or concerning 
theni,' nor did it contemplate any transfer of land, or any Interest in land 
(Bostwick V. Leach, 3 Day, 476), nor anything annexed to the realty, as part 
and parcel of it, which was by law alone transférable by a deed. But 
the object of the contract was profits as a compensation for services ren- 
dered, and that the purchase and siale of land should be made by Taintor, 
as in fact it was, through the plalntifC's agency. The case may not inaptly 
be considered as a species of copartnership, the fund on the plaintiff's 
part consisting of services, and of property on the part of the défendant, 
of which he had a title legally evinced, the sale of which property, by the 
defendant's deed, if it resulted in profit, was to constitute Personal estate, 
divisible between the parties." 

It is true that the détermination of that question was not neces- 
sarily involved in that case. It was disposed of on other grounds, 
but the principle announced by the court is very persuasive in its ap- 
plication to the facts of this case. 

In Bruce v. Hastings, 41 Vt. 380, 385, 98 Am. Dec. 592, the court, 
in discussing the question whether the alleged agreement between the 
parties was within the statute of frauds, said: 
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"The agreementt between the défendant and Nelson requlred the latter 
to convey the land to the défendant, or to convey It to the purchasers there- 
of under the direction of the défendant. Nelson did not convey to the de- 
fendant, but did convey the land to the parties who purchased It of the 
défendant, and the défendant received the money. The défendant did just 
what bis agreement wlth the plaintlff contemplated he should do — that Is, 
he converted the land Into money ; and this action is brought to recover the 
plaintiff's share of it under the agreement. The action is not brought to 
recover damages for the breach of an executory contraot for the purcliase of 
land, nor for the purchase of an interest in land. In Trowbrldge v. Wether- 
bee, 11 Allen, 361. the court held that a paroi promise to pay another a 
portion of the profits made by the promlsor In a purchase of real estate Is 
not within the statute of frauds; and, if fonnded on a sufficient considéra- 
tion, will support an action. • • ♦ It appears that the piaintiff claimed, 
and gave testimony tendlng to prove, that he advanced money to the de- 
fendant to be paid to Nelson for the property, and that the plaintIfC other- 
wise aided the défendant in the purchase and sale of the property, relying 
upon the defendant's promise to give the plaintifC a portion of the profits as 
compensation for the assistance whîch he contributed to the défendant, as 
above stated. We are of opinion that the consi4eration la suiBcieat" 

The plea is overruled. 



GIPSON V. SOUTHEEN ET. CO. 

(Circuit Court, N. D. Alabama, N. D. June 19, 1905.) 

No. 1,718. 

1. RArLEOADS— Accident at Cbossing — Wanton and Reckless Ktlmno. 

Evidence that a railroad train, at the time It struck and killed a person 
at a crossiug in a town, was being run at an unlawful rate of speed, and 
that the whistle was not blown nor the bell rung as the train approached 
the crossing, does not sustain an allégation that the killing was wanton 
and reckless, or Intentional, so as to exclude the défense of contributory 
négligence. 

[Ed. Note. — For cases In point, see vol. 41, Cent Dlg. Eailroads, f| 
1100, 1101.] 

2. SAME CONTEIBUTOBY NEOLIGENCB. 

Where a person killed at a railroad crossing had his sensés of sight and 
hearing, and walked upon the track In full daylight at a place where the 
train could plaiiily be seen approaching for a distance of from a quarter 
to a half mile, he was chargeable with contributory négligence as matter 
of law, which precludes a recovery for his death from the railroad Com- 
pany, although it was also gullty of négligence in the running of the train. 

[Ed. Note. — For cases In point, see vol. 41, Cent Dig. Eailroads, §§ 
1080. 1189.1 

James H. Ballentine and W. N. Benson, for plaintiff. 
Milton Humes and Paul Speake, for défendant. 

SHELBY, Circuit Judge . The plaintiff having clcsed his case, the 
court, on motion of the défendant, directed a verdict for the défend- 
ant. The case is now submitted on the motion of the plaintiff for a 
new trial, on the ground that the case should hâve been submitted to 
the jury. 

This is an action for darnages under an Alabama statute, alleging 
négligence on the part of thé défendant which caused the death of 
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the plaintiff's intestate. It is averred that the défendant railway Com- 
pany, by its agents, ran a locomotive over and killed Amos Gipson in 
the town of Paint Rock. There are five counts in the déclaration. 
Three of them allège a wanton and reckless killing, and two of them a 
négligent killing. The défendant pleads "not guilty" to ail the counts, 
and contributory négligence to those alleging mère négligent killing. 
The accident occurred about midday on the 6th of September, 1901. 
There was an ordinance in force in the town of Paint Rock which for- 
bade trains to pass through the town at a greater rate of speed than 
10 miles an hour. The évidence showed that the train was going at 
the rate of from 25 to 30 miles an hour. There was also évidence tend- 
ing to show that the bell was not rung nor the whistle blown as the train 
approached and entered the town. The town contained about 500 or 
600 inhabitants. The accident occurred at a public crossing, which was 
used daily by the citizens of the town. Proof of thèse facts sustained 
the charge of négligence against the défendant corporation. It is 
clear, however, that the évidence was not sufficient to sustain the 
charge of wanton, reckless, or intentional killing. King v. Illinois 
Central R. R. Co., 114 Fed. 855, 52 C. C. A. 489 ; L. & N. R. R. Co. 
V. Mitchell, 134 Ala. 261, 32 South. 735. The plaintiff, therefore, was 
not entitled to a verdict on the counts which allège wanton, reckless, 
and intentional killing. 

The évidence is, however, as I hâve said, amply sufficient to make 
a prima facie case of négligence, entitling the plaintiff to a verdict on 
the counts based merely on négligence, unless the évidence sustains the 
plea of contributory négligence. The évidence showed without conflict 
that the accident occurred in broad daylight; that the railroad at the 
place at which it occurred was perfectly straight for the distance, 
one witness said, of a quarter of a mile, and another witness, a half 
mile ; and that there was no obstruction upon or near the railroad that 
would hâve prevented the deceased from seeing the approaching train. 
The évidence showed without conflict that the deceased was on the 
west side of the railroad track, and in a place of safety, and that, as 
the train approached, he either ran or walked rapidly towards the 
track for the purpose of crossing it to get to the station before the 
train arrived. There are three parallel tracks laid in front of the 
station, running at that point north and south. One of the witnesses 
testified that, when the deceased reached the track, he paused and 
looked in the direction from which the train came, and then started 
across the tracks, and was struck when he had made four or five steps. 
Another witness testified that the deceased attempted to go directly 
across the three tracks, and as he raised his foot to step on the main 
track the engine struck him. The deceased was about 70 years of âge, 
but the évidence showed that his eyesight was good and that he was 
not deaf. If he looked up the road he could hâve seen the approaching 
train at a distance of certainly not less than a quarter of a mile — one of 
the witnesses said, a half mile. As the Suprême Court said, in North- 
ern Pacific R. R. Co. v. Freeman, 174 U. S. 384, 19 Sup. Ct 765, 
43 Iv. Ed. 1014: 
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"Judglng from the common expérience of men, there can be but one plausible- 
solution of the problem how the collision occurred. He did not loolc ; or, if he 
looked, he did not heed the warning. and took the chances of crosslng the track 
before the train could reach hlm. In either case he was clearly guilty of con- 
tributory négligence." 

See, aiso, R. R. v. Houston, 95 U. S. 697, 702, 24 L. Ed. 542. 

It is true that questions of négligence are usually for the jury. It 
is weil settled, however, that where, in an action to recover for a per- 
sonal injury, ail the material facts touching the négligence of the per- 
son injured are undisputed, and admit of no rational inference but that 
of his négligence, the question of contributory négligence becomes a 
matter of law onlv, and the court should direct a verdict. St. L. S. W. 
R. R. Co. V. Purcell (C. C. A.) 135 Fed. 499 ; Hemingway v. 111. Cent. 
R. R. Co., 114 Fed. 843, 52 C. C. A. 477. 

It seems to me that but one of two inferences can be drawn from the 
évidence bearing upon the question of the deceased's contributory nég- 
ligence. He either failed to look for the train and negligently walked 
on the track, or he looked and saw it, and took his chances to cross 
the tracks before the train reached him. In either case he was clearly 
guilty of contributory négligence. 

The motion for a new trial is overruled. 



CAMORS-T\TcCONNBLL CO. v. McPONNTCTTj.» 

^Circuit Court, S. D. Alabama. August 31, ia05.)' 

No. 23& 

1. CONTRACTS — LEGALITT — IlESTBAINT OF TeADE. 

An agreement, as incidental to the sale of propprty as a business, tbat 
the seller wlll not enter into a competlng business, is valld and enforceable, 
notwlthstandlng It Is In partial restraint of tra.de. 

[Ed. Note. — For cases In point, see vol. 11, Cent Dlg. Contracts, SS 
542-545, 555.] 

2. SAME — ILLEOAL PUBPOSE DP COVENANTEE. 

A contract by whieh a person sells his property and business good wlll 
to another cannot be repudiated on the grouud that the purchaser ac- 
qulred the property for the purpose of obtaining a monopoly of the busi- 
ness and in pursuance of an illégal combination in restraint of trade. 

[Ed. Note. — For cases In point, see vol. 11, Cent Dig. Contracts, §i 
462-464. 547.] 

3. Same. 

In order to defeat a suit to enforce a contract on the ground that its 
enforcement is sought to ald and facllltate the carrying ont of an illégal 
combination in restraint of trade, it must appear that the contract is 
directiy connected with such unlawful purpose, and not merely collatéral 
thereto, 

i. EQUITT— MAXIMS— COMINO INTO COUET WITH ClEAN HANDS. 

The maxlm that one coming Into a court of equity must come wlth 
deau hands applies only in case of fraud or misconduct on the part of 

•ASirmed In Circuit Court ol Appeals, aea 140 Fed. 9S7. 
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eomplaiuant In regard to the transaction which is the subject of contro- 
versy. 

[Ed. Note. — For cases In point, see vol. 19, Cent Dig. Bqulty, f§ 185- 
187.] 

5. Specific Pebfohmance — Sale or Business — Enjoining Violation. 

A court of equity will enjoin a défendant from violating a contract, 
elearly sliovvn, by wliith lie deliberately obligated hiœself for a valuable 
considération not to engage in a certain business. 

In Equity. On motion for preliminary injunction. 

Howe, Spencer & Cocke and R. H. & N. R. Clarke, for complainant. 
Gregory L. & H. T. Smith, for défendant. 

TOULMIN, District Judge. The averments as to the facts of this 
case, as set out in the bill of complaint, are substantially admitted by 
the défendant, with the exception that he dénies that the contract of 
January 27, 1900 (Exhibit III to the answer), was raade upon the 
terms set out in the contract of December 8, 1899 (Exhibit A to the 
bill), or that it had any référence to the provisions of said last-named 
contract, and that the provisions of article 5 therein were for the use, 
benefit, and protection of the complainant. And défendant avers that 
at the time the contract of December 8, 1899, was made it was under- 
stood that the United Fruit Company was the real party interested 
in said contract, and that the provisions of article 5 therein were 
made for its benefit and protection. It does not appear from any- 
thing now before the court that the United Fruit Company has ever 
availed itself of the provisions of article 5, referred to, that any con- 
sidération therefor ever passed or was intended to pass from it to 
the défendant, or that said company ever complained of the viola- 
tions of said contract by the défendant. The United Fruit Company 
is not a party to this suit, but it appears that it is a stockholder o{ 
the Camors-McConnell Company. I think that on the bill, answer, 
and évidence, as now presented, there can be no doubt that the con- 
tract of December 8, 1899, was made in contemplation of the formation 
of the corporation of Camors-McConnell Company, and of its adoption 
by such corporation when organized, and that it was adopted by said 
corporation, and that the contract of January 27, 1900, transferring 
the property, efïects, business, and good will of Camors, McConnell 
& Co., was made in pursuance of, and upon the terms set out in, said 
contract of December 8, 1899, and that the Camors-McConnell Com- 
pany has performed the obligations thereby assumed by it, and is 
entitled to ail the benefits accruing under said contracts. 

But the défendant contends that the real purpose of the transaction 
in question was to suppress existing compétition between the business 
conducted by the copartnership of Camors, McConnell & Co. and the 
United Fruit Company, and to combine said business with corpora- 
tions and companies confederated together to monopolize and control 
the business of buying, importing, and selling fruit throughout the 
United States, and that the contract sought to be enforced is there- 
for e illégal and void. The défendant further contends that the com- 
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plainant and the United Fruit Company are conducting their business 
in violation of the laws of the United States, and that at the time the 
contract involved in this suit was made and entered into it was for 
the purpose of aiding and facilitating the United Fruit Company and 
liie Camors-McConnell Company and other companies in combination 
with them in conducting their business in violation of the laws of the 
United States, and that said contract was made in restraint of trade 
and commerce among the several states and with foreign nations, 
and for the purpose of forming and maintaining a combination in the 
form of a trust, and for that reason it is illégal and not enforceable. 
The covenant hère sought to be enforced is that wherein the de- 
fendant agreed that he would not, "either indivîdually or by or 
through a corporation, jointly or severally, directly or indirectly, en- 
gage in the growing or importing or selling of tropical fruits, or any 
other business, directly or indirectly, in compétition with the new 
corporation," the Camors-McConne'll Company. The test of thë 
legality and validity of this covenant is whether the main contract is 
légal. If the contract is illégal, affirmative relief against it will not 
be granted. No court will lend its assistance in any way towards carry- 
ing out the terms of an illégal contract. Spring Co. v. Knowlton, 
103 U. S. 49, 36 L. Ed. 347; McMullen v. Hoffman, 174 U. S. 639, 
19 Sup. Ct. 839, 43 L. Ed. 1117; Harriman v. Northern Securities 
Co., 197 U. S. 244, 25 Sup. Ct. 493, 49 L. Ed. 739. 

A contract may, in a variety of ways, aflfect Interstate commerce, 
and yet be entirely valid, because the interférence produced by the con- 
tract is not direct. Theiact that trade and commerce might be in- 
directly affected is not sufficient. The effect must be direct and prox- 
imate. Hopkins v. U. S., 171 U. S. 578, 19 Sup. Ct. 40, 43 L. Ed. 290 ; 
U. S. V. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325 ; 
Northern Securities Co. v. U. S., 193 U. S. 198, 24 Sup. Ct. 436, 48 
L. Ed. 679. The indirect effect of the contract under considération 
might be to enchance the price of tropical fruit, but the contract it- 
self would not directly or necessarily for that reason be in restraint of 
interstate trade or commerce. While it might tend to restrain such 
trade, the restraint would be an indirect resuit. In the sale of a going 
business or concern, with the good will attached, where, as ancillary 
and incident thereto, the seller enters into a covenant with the buyer 
that he would not compete with him in any way as to diminish the 
value of the property or business sold, although such covenant may be 
in partial restraint of trade, it should be upheld and enforced. Harri- 
son V. Glucose Sugar Refining Co., 116 Fed. 307, 53 C. C. A. 484, 58 
L. R. A. 915 ; Nat. Enameling & Stamping Co. v. Haberman (C.- C.) 
120 Fed. 415. In U. S. v. Addyston P. & S. Co., 85 Fed. 281. 29 C. C. 
A. 141, 46 L. R. A. 122, the court said : 

"Covenants In partial restraint of trade are generally upheld as valid when 
they are agreements by the seller of property or business not to compete with 
the buyer In such way as to derogate from the value of the property or busi- 
ness sold." 

An agreement, as incidental to a sale of property as a business, that 
the seller would not enter into a competing business, is valid, notwith- 
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standing it is in restraint of trade to that extent. A. Booth & Co. v. 
Davis (C. C.) 127 Fed. 875; S. Jarvis Adams Co. v. Knapp, 121 Fed, 
34, 58 C. C. A. 1; U. S. v. Addyston P. & S. Co., supra; Id., 175 U. S. 
211, 20 Sup. Ct. 96, 44 h. Ed. 136. The sale and transfer by a per- 
son of his property and good will to another cannot be repudiated on 
the ground that the purchaser acquired the property for the purpose of 
obtaining a monopoly of the business, and in pursuance of an illégal 
combination in restraint of trade. Metcalf v. Am. School Furniture Co. 
(C C.) 122 Fed. 115. In Diamond Match Co. v. Roeber, 106 N. Y. 
473, 13 N. E. 419, 60 Am. Rep. 464, the court said: 

"We are not aware of any rule of law which makes the motive of the cove- 
nantee the test of the validity of such a coutract. On the contrary, we sup- 
pose a party may legally purchase the trade and business of another for the 
very purpose of preventing compétition, and the validity of the contract, If 
supported by a considération, will dépend upon its reasonableness as between 
the parties." Connolly v. Union Sewer Pipe Co., 184 U. S. 547, 22 Sup. Ct. 
431, 46 L. Ed. 679; Knapp v. S. Jarvis Adams Co. (C. 0. A.) 135 Fed. 1008, 

In the case of an unlawful combination of the nature asserted hère, 
the remedy is by well-recognized and direct proceedings. The fact, 
if it be a fact, that the complainant is one of an association or com- 
bination of corporations, which constitutes a monopoly, and that its 
gênerai business is illégal, as one in restraint of trade, cannot be in- 
voked collaterally to affect in any manner its independent contract 
obligations or rights. Yarborough's Adm'r v. Avant, 66 Ala. 526; 
Ware v. Curry, 67 Ala. 274; Johnston v. Smith's Adm'r, 70 Ala. 108. 
It îs held that one who voluntarily and knowingly deals with the 
parties so combined cannot, on the one hand, take the benefit of his 
bargain, and, on the other, défend against the contract on the ground 
of the illegality of the combination. Harrison v. Glucose Sugar Re- 
fining Co., supra ; Dennehy v. McNulta, 86 Fed. 825, 30 C. C. A. 422, 
41 L. R. A. 609. 

On the case as now presented, and assuming that there was a com- 
bination or agreement between the complainant and other corpora- 
tions, which was prohibited by law as being in restraint of trade, I 
tliink that the contract in controversy between complainant and de- 
fendant was collatéral to the said unlawful agreement or combina- 
tion. Moreover, I do not think that the direct or necessary opération 
of said contract tends to restrain Interstate or international trade or 
commerce, or to create a monoply therein. My opinion, therefore, is 
that there is nothing illégal in the considération and performance of 
said contract, and that the défendant should not be permitted to re- 
pudiate it because the association of complainant with other corpora- 
tions is illégal. 

But it is urged on the part of the défendant that, even if the contract 
in controversy was, as a separate and independent contract, a lawful 
one, it was a part of an unlawful scheme to monopolize Interstate 
trade and commerce in tropical fruit, and it thereby became unlaw- 
ful. It is true there are some cases in which courts hâve held that 
even the fact that a contract is one for the sale of property or of busi- 
ness and good will has not saved its validity, if it was shown that it 
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was only a part of a plan to acquire ail the property used in a business 
by one management with a view to establishing a monoply. It was 
held that in those cases the actual intent to monopolize must appear. 
It is not deemed enough that the mère tendency of the provisions of 
the contract should be to restrain compétition. U. S. v. Addyston P. 
& S. Co., supra. I think it will be found that the cases referred to 
were direct proceedings against the alleged monopolies wherein it 
was sought to enjoin them. There are no provisions in the contract 
hcre sought to be enforced which refer to the restrictions of trade, 
or to the régulation of the importation, sale, and priées of fruit, 
evidencing an intent to establish a monopoly in such trade. 

In the case of Swift & Co. v. U, S., 196 U. S. 375, 25 Sup. Ct. 276, 
49 L. Ed. 518, a bill was fîled by the United States to enjoin the de- 
fendants' commission of alleged violations of the law "to protect trade 
and commerce against unlawful restraint and monopolies." It charged 
a combination of a dominant proportion of the dealers in fresh méats 
Ihroughout the United States to do and not to do certain specified 
things, with the intent to restrain compétition among themselves, and 
to monopolize the supply and distribution of fresh méats throughout 
the United States. The case was submitted on bill and demurrer 
tliereto. The court said it seemed to them "that this allégation of in- 
tent colored and applied to ail the spécifie charges of the bill, and in- 
tended to allège successive éléments of a single connected scheme." 
In the course of the opinion the court further said : 

"The constituent éléments are enough to glve to the scheme a body. • ♦ • 
Moreover, whatever we may think of them separately, when we take them as 
distinct charges, they are suffieient as éléments of a scheme. It is suggested 
that the several acts charged are lawful, and that intent can make no difCer- 
ence. But they are bound together as the parts of a single plan. The plan 
may make the parts unlawful. The statute gives this proceeding against 
combinations in restraint of commerce among the states and against attempts 
to monopolize the same. Intent Is almost essential to such combination, and 
is essential to such an attempt. Where acts are not suffieient in themselves 
to produce a resuit which the law seeks to prevent, for Instance, the monopoly, 
* * • an Intent to bring it to pass is necessary In order to produce a dan- 
gerous probability that will happen. But, when that Intent and the consé- 
quent dangerous probability exist, the statute * * • directs itself against 
the dangerous probability, as well as against the completed resuit The 
charge is not of a single agreement, but a course of conduct intended to be 
continued. Under the act it is the duty of the court, when applied to, to stop 
the conduct * • • The most innocent and constitutionally protected of 
acts or omissions may be a step in a criminal plot, and, if It Is a step in a 
plot, neither its innocence nor the Constitution is suffieient to prevent the 
punishment of the plot by law." 190 U. S. 375, 25 Sup. Ct 276, 49 L. Ed. 518. 

As I understand thèse expressions of the court, they amount sim- 
ply to a déclaration that conduct agreed upon to efïect an unlawful 
object may be unlawful, and that the court, when applied to in a 
direct proceeding therefor, will stop such conduct by injunction, as 
well as punish, in proper criminal proceedings, the unlawful act when 
completed, notwithstanding it may hâve been accomplished by sepa- 
rate acts ever so innocent in themselves. Being steps in a criminal 
plot or scheme, bound together by a common intent, their innocence 
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is not sufficient to prevent the pnnishment of the complétée! act. I 
do not think the décision in the Swift Case has any appHcation to this 
proceeding. 

The défendant further claims that the complainant has entered into 
a combination with varions other importers of fruit for the purpose 
of acquiring a monopoly in the importation and sale of the same, and 
that the contract in question was to aid and facilitate that purpose, and 
he insists that the court should for that reason refuse to enforce such 
contract, and he invokes the maxim that he who cornes into a court 
of equity must do so with clean hands. The combination referred to 
may be an unlawful one, but the proposition that the défendant, while 
violating a contract made with the complainant, is entitled to defeat 
a suit brought to enforce such contract, because the complainant is 
carrying on its business in an unlawful manner as a monopoly, seems 
to me to be unwarranted. If the complainant had brought suit against 
the défendant for a breach of contract, or violation of its alleged rights 
founded upon the combination, then it might be pertinent to inquire 
into the character of the combination, and ascertain whether the court 
would enforce any rights growing eut of it. Strait v. Harrow Co. (C. 
C.) 51 Fed. 819; Edison Electric Light Co. v. Sawyer-Man Electric 
Co., 53 Fed. 598, 3 C. C. A. 605. Whenever it is necessary for the 
plaintifif to prove an unlawful combination or agreement in order to 
recover, no recovery or relief can be had. A contract connected with 
and growing out of an illégal act cannot be enforced. McMuUan v. 
Holïman (C. C.) 69 Fed. 515. Such, in my opinion, is not the case at 
bar as now presented. "The rule that one coming into a court of 
equity must come with clean hands is confined to the conduct of the 
party in the matter before the court, and not to matters aliunde. Courts 
will not refuse redress to the suitor because his conduct in other mat- 
ters, not then before the court, may not be blameless. It is enough, 
if the suitor shows he has acted justly, fairly, and legally in the sub- 
ject-matter of the suit." "The iniquity must hâve been donc in regard 
to the défendant himself, and must hâve been donc in regard to the 
matter in litigation." Bonsack-Mach. Co. v. Smith (C. C.) 70 Fed. 
386, and authorities therein cited ; Liverpool & L. & G. Ins. Co. v. 
Clunie (C. C.) 88 Fed. 160; Knapp v. S. Jarvis Adams Co. (C. C. A.) 
135 Fed. 1008. 

The maxim of equity to which défendant refers contemplâtes some 
fraud or misconduct on the part of complainant in regard to the trans- 
action which is the subject of controversy. "It must be evil practice 
or wrong conduct in the particular matter or transaction in respect to 
which judicial protection or redress is sought." Authorities supra; 1 
Pom. Éq. Jur. 399. "It is well settled that the granting of a provi- 
sional injunction rests in the sound discrétion of the trial court, and 
that it is not necessary that the court should, before granting it, be 
satisfied from the évidence before it that the plaintifï will certainly pre- 
vail upon the final hearing of the cause. On the contrary, 'a probable 
right and a probable danger that such right will be defeated, without 
the spécial interposition of the court,' is ail that need be shown as a 
140 F.— 27 
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basis for such an order." Sanitary Réduction Works v. California 
Réduction Co. (C. C.) 94 Fed. 693; Georgia v. Brailsford, 2 Dali. 
402, 1 L. Ed. 433 ; 1 High on Inj. p. 4. "If there is one thing more than 
another which is essential to the trade and commerce of this country, 
it is the inviolability of contracts deliberately entered into, and to 
allow a person of mature âge, and not imposed upon, to enter into a con- 
tract, to obtain the benefit of it, and then to repudiate it and the obliga- 
tion which he has undertaken, is prima facie, at ail events, contrary to 
the interests of any and every country." "In ail such cases" as that 
now before the court "courts hâve uniformly enjoined the delinquent 
party from engaging in the business from which he has agreed to re- 
frain, and from disclosing the secrets of the business which he has 
thus acquired." Harrison v. Glucose Sugar Refining Co., 116 Fed. 
310, 53 C. C. A. 484, 58 L. R. A. 915, and authorities therein cited. 

I am of opinion that the complainant is entitled to the injunction 
restraining H. L. McConnell from a breach of his contract with 
the complainant as set out in the bill of complaint, and an injunction 
will be issued in accordance with the prayer of said bill, except as to 
so much thereof as prays that défendant be enjoined from becoming 
or remaining a stockholder of the American Banana Company, as to 
which an injunction is now denied. 

Let a decree be entered and a preliminary injunction issue in accord- 
ance with the foregoing opinion, on complainant's giving a good and 
sufficient bond in the sum of $1,000, conditioned as required by law and 
rules of court. 
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EVANS V. FREBMAN et al. 

(Circuit Court, E. D. Pennsylvania, September 6, 1905. On Rehearing, 

January 8, 1906.) 

No. 58. 

1. CoNSPiRACY— Action— Recoveby against One Alose. 

In an action to recover ttie value of property allcged to hâve been ob- 
talned from plaintiff by false représentations agalust the vendee and 
plalntiff's agent in the transaction, who are alleged to hâve known the 
facts and consplred to cheat the plaintiff, the coiisplracy Is the foundation 
of the right of action, since without it the agent's knowledge would 
blnd his principal, and a verdict agalnst the vendee alone cannot be 
sustained. 

On Rehearing. 

2. New Tbial— Construction of Oedee— Correction or Record Nunc Peo 

TUNC. 

In an action agalnst two défendants, based on a charge of conspiracy 
between them to defraud plaintiff, a verdict was returned agalnst one, 
and on hls motion an order was entered at the same term grauting a new 
trial, on the ground that under the issues there coiild not be a recovery 
agalnst one alone. Prior to the eutry of such order the attorney for the 
other défendant, without the knowledge of the court, had procured the 
entry of a judgment in liis favor on the verdict Held, that the effect 
of the court's order was to set aside the verdict and grant a new trial 
as to both défendants, and incldentally to vacate the judgment improperly 
entered, and that the court had power at a subséquent term by a nunc 
pro tune order to correct Its record, so as to show such vacation in terms. 

At"Law. On motion for new trial. 

J. F. Hendricks and George T. Hunsicker, for plaintifï. 
George P. Rich, for défendant Freeman. 
John C. Swartley, for défendant James. 

HOLLAND, District Judge. This is a suit instituted to recover 
damages for an alleged conspiracy entered into between thèse two 
défendants to induce the plaintifï by false and fraudulent représenta- 
tions to exchange real estate, valued at about $5,400 above incum- 
brances, and personal property, of the value of $3,000, owned by her 
in Bucks county, for the worthless equities in four houses situate in 
Philadelphia, belonging to Henry G. Freeman, Jr., one of the de- 
fendants, and in order to effect this alleged fraudulent transaction the 
statement charges the following: That the plaintifï was the owner 
of a farm valued at $5,400, over and above incumbrances, and Per- 
sonal property to the value of $3,000 ; that Henry G. Freeman, Jr., was 
the owner of four houses in the city of Philadelphia, assessed at 
$21,800; that Wyrine James, one of the défendants, a practicing 
attorney at the Doylestown bar, in the county of Bucks, was em- 
ployed by the plaintiflf to sell her farm, and that he entered into a 
conspiracy with Henry G. Freeman, Jr., the other défendant in this 
case, to induce the plaintifï by false and fraudulent représentations 
to exchange her Bucks county property for the four Philadelphia 
properties, each subject to a mortgage of $6,000; and, further, that 
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m order to prevent the plaintiff from rescinding the contract and re- 
covering her property upon a discovery of the worthlessness of the 
equities in the Philadelphia properties the défendants fraudulently 
conspired together not to consummate the exchange until they had 
secured an innocent third party as a purchaser for the plaintiff's Bucks 
county property, and that such a purchaser, in the person of one 
Annie H. Costello, was secured, to whom the property was deeded, 
and is now the owner. 

While the statement is a long and rambhng élaboration of the facts 
upon which the plaintifif relies to recover, we gather from it that the 
material représentations which induced the plaintiff to make the ex- 
change, and which it is alleged subsequently turned eut to be false, 
were as follows : That it was represented to her that the Philadelphia 
properties, four in number. No. 1304, No. 1206, and No. 1208 
Vine Street, and No. 1816 Columbia avenue, were properties belong- 
ing to a wealthy widow by the name of Annie Smith, who had in- 
herited a large fortune in real estate and was désirons of purchasing 
plaintiff's far m for a country seat and summer résidence; that the 
three Vine street properties were each subject to a $6,000 five per 
cent, mortgage, due in three years, and that the Columbia avenue prop- 
erty was subject to a $6,500 five per cent, mortgage, alsp due in three 
years; that the properties were assessed at $28,000, that the existing 
equity in each house, over and above incumbrances, was $4,000, and 
that the real value of the houses was over $40,000. They further rep- 
resented that they would exchange thèse properties for her Bucks 
county farra and personal property, and give her $2,500 in cash, and 
that the income from the rents of thèse houses, together with the 
interest on the $2,500 boot money, would net the plaintifif a yearly 
income of from $900 to $1,000 per year. It is further alleged that ail 
thèse représentations were false. 

At the trial of this case there was évidence produced by the 
plaintifif in support of the allégation that thèse représentations in- 
duced her to enter into the transaction. It also developed at the 
trial that the properties belonged to Henry G. Freeman, Jr., and his 
son; that Annie Smith never was the owner of them, but was used 
simply for the purpose of conveying them to the plaintifif, and at 
the time the bargain for the exchange of properties was made there 
were no mortgages on thèse Philadelphia properties; and that, in- 
stead of a mortgage of $6,000, five per cent., due in three years, on 
each Vine street property, there were two mortgages on each, one of 
$4,500, due in three years, and one for $1,500, due in one year, each 
for 5.4 per cent., placed upon them for the purposes of the trade ; and 
that, instead of plaintiff receiving $2,500 as boot money, settlement 
was deferred for some time after the conveyances had been made, and, 
when it was had, she was brought out indebted to one of the de- 
fendants in the sum of $724. This settlement took place about April 
1, 1899, and the conveyance of the property had been consummated in 
February of the same year. Thè bargain for this exchange of prop- 
erty was made in the latter part of 1898, and the net resuit to each 
party to the transaction down to the bringing of this suit was that 
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Henry G. Freeman, Jr., received $2,500 in cash from Costello for 
Mrs. Evans' Bucks county farm and personal property, and Mrs. 
Evans, through her attorney, Wynne James, who continued to keep 
the property in charge, received the total of about $850 as rents and 
princi.pal ont of the property, which has now passed out of her pos- 
session to satisfy incumbrances. Taking oral and documentary évi- 
dence together, there was ample proof to sustain the plaintifï's claim, 
and the jury found a verdict of $7,273.33 in favor of claimant, but 
only against Freeman, one of the défendants. 

It is alleged that false représentations were made by Freeman, who 
was the seller of the Philadelphia properties. Mrs. Evans did not 
rely on Freeman's statement, but employed an attorney, Wynne 
James, to take care of her interest in the transaction. She evidently 
intended to investigate for herself, and secured James' service for 
that purpose. It is claimed by both parties that James knew ail the 
facts almost as fully as Freeman. His knowledge of the true state of 
facts in connection with the Philadelphia real estate was her knowl- 
edge and binding upon her, if he informed her and she acted with 
her eyes open and took the risk incident to real estate transactions. 
Had she consummated this exchange with full knowledge of the true 
conditions, she could not recover, even though Freeman had exag- 
gerated and misrepresented his side (Farnsworth v. Duffner, 143 U. 
S. 43, 12 Sup. Ct. 164, 35 L. Ed. 931) ; so that it was necessary to 
show what was alleged in the statement in order to recover, to wit, 
that James and Freeman conspired to deceive plaintifif. The false rep- 
résentations of Freeman could not hâve injured plaintiflf, if her at- 
torney had informed her; but she says he, instead, entered into an 
unlawful agreement to deceive her, and they together did, by their 
joint déception, induce her to make the trade. Where the wrong 
charged in an action for a conspiracy is such as is actionable only when 
committed by two or more, the foundation of the action is the 
unlawful combination. Collins v. Cronin, 117 Pa. 35, 11 Atl. 869 ; 
Rundell v. Kalbfus, 125 Pa. 123, 17 Atl. 238. 

The verdict against Freeman alone cannot be sustained, in view of 
the fact that the statement daims for an unlawful combination be- 
tween Freeman and plaintifï's attorney, James, and the évidence sub- 
mitted by her tended to prove that allégation ; and a new trial should 
îherefore be granted, and it is so ordered. 

On Rehearing. 

The pîaintifif brought an action for conspiracy against the défendants, 
averring that James, who was her agent and attorney, had entered into 
a conspiracy with Freeman to induce her by fraudulent misrepresenta- 
tions to exchange her valuable farm in Bucks county for worthless 
equities in Philadelphia real estate belonging to Freeman. At the 
trial the court instructed the jury as follows ; 

"If, however, you flnd that there Is no conspiracy, and that one or the 
other made false représentations of material facts in regard to this transac- 
tion, which resulted In damage, then you would hâve a right to say that that 
one is responsible hère; or if both, without a conspiracy, made false and 
fraudulent représentations to her about matters material in this transaction, 
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and tliey resulted in tlie damage which she allèges lias been done lier, then 
you couid fmd a verdict againstboth." 

The jury brought in a sealed verdict, and handed to the clerk a writ- 
ten mémorandum, which was in the following language : 

"We, tha undersigned, jury In the above-stated case, flnd in favor of the 
plalntiffs for $7,273.33, and against Henry G. Freeman, Jr., one of the de- 
fendants." 

This paper was signed by ail the jurors, and, while it is no part of the 
record (Dornick v. Reichenback, 10 Serg. «S: R. 84), it was filed with 
the papers in the case, and shows that the other defendant's (James') 
name was not mentioned in the rendition of the verdict., The usual 
practice, however, in taking the verdict of the jury in open court, was 
foUowed, and the clerk recorded it in the Circuit Court docket as 
f ollows : 

"The jurors aforesald, upon thelr oaths and afiarmations respectlvely do 
say that they flnd for plaintifEs and against Henry G. Freeman, Jr., one of 
the défendants, and assess the damages at $7,273.33." 

This verdict was rendered by the jury on May 3, 1905, and on May 6, 
1905, Mr, Freeman, by his attorney, filed a motion in arrest of judg- 
ment, and also moved for a new trial, and set forth, among other rea- 
sons therefor, the errer of the court in its charge to thC' jury as above 
stated, and that the verdict was against the law and the évidence. 
There was no motion for a new trial, made by either the plaintiff or 
any one else, as to James. While the finding of the jury and the ver- 
dict as rendered and recorded are ail silent as to James, it was assumed 
by his counsel that the verdict was équivalent in law to a finding 
in his favor, and on May 10, 1905, a prascipe for judgment was pre- 
sented by him to the clerk, who, without the knowledge, permission, or 
direction of the judge, treated it as the ordinary routine work of his 
office, and made the following entry in his docket : 

"Prsecipe for judgment on the verdict as to Wynne James, one of the de- 
fendants, fllèd. Judgment accordingly." 

With the record thus made up the case was placed upon the argument 
list, and was heard May 15, 1905, and on September 6, 1905, an opinion 
was filed granting a new trial as of the latter date, which was at once not- 
ed on the Circuit Court docket. Nothing more was done in the case un- 
til it came on for trial at the October term, 1905, when counsel for the 
plaintiff was informed that défendants claimed a new trial had only 
been awarded as to Freeman, and that under the opinion of the court 
plaintiff could not claim on the pleadings against him alone. There- 
upon counsel for plaintiff filed a pétition to reinstate the motion for a 
new trial and for a reargument, which was heard on November 28, 1905, 
and it was urged that the order entered September 6, 1905, awarding 
a new trial to Freeman, should be stricken from the record, and a judg- 
ment entered against him for the amount of the verdict, or the order 
granting a new trial so amended as to correct the record in accordance 
with the facts as to James. On the part of Freeman it was contended 
that, the term having ended, the matter had passed out of the control 
of the court. 
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The ruie as to the power of the court over a verdict or judgment 
during the term in which the one is rendered or the other is entered 
is stated by Black on Judgments, § 346 : 

"It Is not irregular for a court to set aside during the term a judgment 
rendered by it, without notice to tbe défendant. It camiot be assumed that 
the want of notice was prejudicial to him ; the court havlng authority to set 
aside such judgment despite any objections be could malce. And in one case 
this was done, without notice, although the doelcet had been closed, the 
plaintifCs counsel had left tbe court, and a similar motion had been pre- 
viously refused." 

And again we find in the same authority (section 153) : 

"During the whole of tbe term in which any judlcial act was done the pro- 
ceedings were considered to continue in fleri, and even after a judgment was 
rendered the record was said to remain In the breast of the judges of the 
court and in tbeir remembrance, and tberefore the judgment was subject to 
such araendmeut or altération as they migbt direct. * * * The authori- 
ties ail hold that a court bas plenary control of its judgn:ents, orders, and 
decrees during the term at which they are rendered, and may amend, correct, 
modify or supplément tbem, for cause appearing, or may, to promote justice, 
revise, supersede, revoke or vacate them, as may in its discrétion seem 
necessary, • ♦ * and may, during the term, of its own motion correct a 
mistake by expunging such order and entering an order in accordance with 
the law of the case." 

In Fisher v. Railway Company, 185 Pa. 603, 40 Atl. 97, it is said : 

"Untll judgment the verdict is under control of the court, by virtue of its 
common-law powers, as the judge is an essential constituent of tbe tribunal 
for jury trial, and may refuse judgment and set aside the verdict for any 
reason which appeals to his judldal discrétion. It is not necessary that 
his reason should appear of record, though it is the better practice that it 
should," 

In Lance v. Bonnell, 105 Pa. 46, 47, it is said : 

"It is certainly true that the granting of a new trial is a matter for the 
exercise of a sound discrétion merely, and is not reviewable hère on a writ 
of error. There is, bowever, a just limitation to this remedy. The power 
of tbe court is annulled when the day for discrétion is past. It must be 
conceded, bowever, that it was compétent for tbe court, upon a proper sbow- 
ing, to walve the limitation imposed by its own rule of practice. The allow- 
ance of the motion on tbe 20th of November, 1882, as of the 21st day of 
October, 1882, which was the date of the rendition of the verdict, nunc pro 
tune, simply dispeused with or waived the restrictions of the ruie. It is 
true that a judgment had been regularly entered upon the verdict ; but, as 
the term had not yet expired, the judgment was as mucb under the control 
of the court as the verdict. Tbe whole term, excepting for the rule of prac- 
tice, is considered as but one day, and the judges may, at any time within 
the term, revise Its judgmeuts. Tbe record is incomplète until the term is 
ended." 

In the Pennsylvania practice, the docket entry, "Rule absolute for 
new trial," implies ail that is meant by the words, "Judgment vacated, 
verdict set aside, and new trial granted." The practice in the Circuit 
Court of the United States in this district is to enter in the appearance 
docket, "Opinion granting a new trial filed." Thèse words hâve always 
had the effect of disposing of any docket entries which stood in the 
way of the order, and imply ail that is meant by the words, "Judgment 
vacated, verdict set aside, and new trial granted." Fisher v. Railway 
Co., supra. It seeme quite clear, then, from the above authorities and 
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many others to the same effect not cited, that the court has the power 
during the terni to strike from the record a judgment improperly en- 
tered, and that the entry of an order awarding a new trial as to one 
in whose favor such irregularly entered judgment has been noted on 
the record in effect is an order vacating the judgment and setting aside 
the verdict at the same time. It seems equally clear that if the order 
granting a new trial, entered September 6, 1905 j during the term, 
granted a new trial as to James, the court can now correct the record 
so as to make it state the truth, in accordance with the opinion, as of 
the date the same was entered. 

In the case of Law v. Kennedy and Wife, 3 Walk. 497, there was a 
verdict for plaintiffs, foUowed by an argument for a new trial, and 
on May 31, 1875, the décision was entered on record as "New trial 
refused." On June 8, 1875, judgment was entered on the verdict. 
A fi. fa. had been issued and levy made upon the real estate of the de- 
fendants. On September 25, 1875, a long time after the expiration of 
the term at which the judgment was entered, the court made the 
following order : 

"October 9, 1875. The entry of May 31 st, 1875, having been written 'Re- 
fused,' Instead of 'Granted,' as was Intended, the said entry Is now strlckeu 
ofC and a new trial granted." 

The Suprême Court, upon this record, used the following language : 

"The striklng ofC the entry, 'New trial refused,' was merely the correction 
of a mistake. It was not a rejudgment of the case after the lapse of a term, 
but merely the correction of a mistake made in the entry of the détermina- 
tion of the court Although after a judgment in a case the court may not 
at any lapse of time revise its judgment and reaeh a différent conclusion, 
it has in its power to correct its own actual mistakes In the entry, or mis- 
prlslons of Its clerks, unless, perhap^, whén rights hâve been acquired under 
the entry which may be liijuriousiy affected agaiust equity. How far a 
court may thus go we do not undertake to indlcate In what we hâve said, 
except so far as the facts of this case justify." 

The court may order nunc pro tune entries, as they are called, made 
to supply some omission in the entry of what was done at the preceding 
term ; yet this is a power the extent of which is limited and not easily 
defined. In gênerai, mère clérical errors may be amended in this way. 
In re Wight, 134 U. S. 136-144, 10 Sup. Ct. 487, 33 L. Ed. 865. The 
whole System of an amendment is but an exercise of the power of 
correction to reach substantial justice. It is the everyday practice of 
the court to disregard formai errors or mistakes that do no injustice. 
The end is the same, that justice be not put to shame by her own min- 
isters. In re Sheppard's Contested Election, 77 Pa. 395-304. 

The court, then, had the power^ in the exercise of a sound discré- 
tion, to grant a new trial against both the défendants on the 6th day of 
September, 1905 ; and, if this was done, the right to correct the docket 
entries at this time to make this fact appear is undoubted. An exami- 
nation of the opinion filed on that date, in the light of the pleadings in 
the cause and the reasons for a new trial, will plainly show a new trial 
was granted as to both. The wrong charged was a conspiracy by 
the two défendants to deceive plaintiff, and one was her attorney, 
employed to protect her in the transaction, in which it is claimed she 
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was deceived by them. No injury could hâve been donc, and no_ dam- 
age could bave accrued, if the joint tort or conspiracy be not established ; 
and if there was an injury, as found by the jury, from which damage 
resulted, it could only arise out of the joint act of both. The act 
charged could not bave been committed by one. If this be not so, 
Freeman is not entitled to a new trial. He is entitled to a new trial 
because James is equally responsible with him for the wrong which 
the jury found was done to the plaintifï. The jury, by the fînding for 
the plaintifï, establishes the existence of the conspiracy, and a verdict 
cannot be permitted to stand which seeks to make one défendant pay 
the total damage. To save Freeman from this injustice, a new trial 
was granted on a verdict which was as indivisible as the alleged joint 
wrong upon which it was based. It was a verdict that could only stand 
or fall as to both. It could not stand as to James and fall as to Free- 
man. When it was set aside, it was set aside as a whole, or not at ail. 
The language used in the opinion shows that both défendants were con- 
sidered in discussing the reasons for a new trial, and because of their 
inséparable connection with the transaction the new trial was granted 
as to both. The action of James, by his counsel. after the term had 
expired, was a plain indication that he entertained grave doubt as to 
what the order for a new trial embraced, before the court had any knowl- 
edge of the entry of judgment for James, or that there existed any dis- 
pute as to the fact that the opinion awarded a new trial against both 
James and Freeman. Had it been known that judgment had been noted 
in favor of James at the time of liling the order for a new trial, there 
is no doubt but that this judgment would bave been vacated by re- 
ferring to it in more spécifie terms. But under the décisions it is 
plain that the awarding of a new trial vacated the judgment in favor 
of him. Motion to rescind order for a new trial refused. 

In order that the record may plainly show what was done on Septem- 
ber 6, 1905, the following order will be entered : 

And now, to wit, January 8, 1906, judgment on the verdict as to 
Wynne James, entered May 10, 190.5, is hereby stricken from the rec- 
ord, and the docket entry made September 6, 1905, which reads, "Opin- 
ion granting a new trial filed," be amended so as to read, "Opinion filed 
awarding a new trial against Henry G. Freeman, Jr., and Wynne 
James." 
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CEADDOOK T. FULTON et al. 
(Circuit Court, N. D. West Virginia. August 22, 1905.) 
Removal of Causes— Stiit to Enporce Statùtoet Remedy— Foreign At- 

TACHMENT U?IDEB WEST ViEGIKIA StATUTE. 

Code W. Va. 189î>, c. lOG, provides tliat one liaving a simple contract 
debt or claim for unllquidated damages against a nonresident of tlie state 
may bring an action at law thereon supported by attachment, or may at 
, his élection sue out an attachment on tbe ground of nonresidence and 
bring a suit in equity to establish his claim and enforce tbe lien of the 
attachment; that in such case he shall hâve a lien from the date of the 
attachment levied; and that the ground for suing out the attachment may 
be contested by plea flled, and the issue thereon shall be tried by a jury, 
uniess waived. Eeld, that such a suit was one to enforce a lien pre- 
viously acquired by légal proceedings, and therefore within the jurisdic- 
tion of a fédéral court of equity, and vras removable by défendant on the 
ground of diversity of citizenship, where the requisite facts appear. 

On Motion to Remand to State Court. 

R. G. Linn and R. F. Kidd, for plaintiff. 

Reese Blizzard, Hamilton & Morris, and Sterling, Higbee, Dum- 
bauld & Brown, for défendants. 

DAYTON, District Judge. On May 23, 1903, Joe N. Craddock filed 
in the clerk's office of the circuit court of Gilmer county, W. Va., a veri- 
fied account against E. D. Fulton, claiming a balance, after allowing 
crédits, of $8,368.24 to be due him for certain specified commissions 
on land and coal purchases, services rendered, and money expended, 
upon which a writ of attachment issued against Fulton, as a nonres- 
ident of the state, and was levied that day on certain real estate of his 
in that county. On the same day, in support of said attachment, Crad- 
dock instituted in that court his suit in equity against Fulton and others, 
and at June rules, 1903, filed his bill. In this bill he sets forth in dé- 
tail his account against Fulton and the crédits to which the same was 
.subject, sets forth the issuance of said attachment and levy, describes 
the lands so attached and the vendors' liens existing thereon, the parties 
holding the same being made défendants, and prays that by reason of 
Fulton's nonresidence in the state and of the said attachment he (the 
plaintiff) might hâve a decree for the amount of his account and said 
lands might be sold to satisfy the same. Fulton in due time filed his 
pétition and bond, and the cause was removed to this court, where it 
was by order on January 13, 1904, docketed, the answer of Fulton filed, 
gênerai replication entered thereto, and time fixed within which to take 
testimony. At several différent times, by orders, the time within which 
such testimony was to be taken was extended. Fulton in his answer 
dénies ail liability of any kind to Craddock, and in effect says that upon 
an account properly stated Craddock would owe him. On January 
14, 1905, the plaintiff entered his motion to remand the cause, which 
my predecessor took time to consider, and it is this motion that I am 
now to décide. 

The question involved, in the practice of this state, is a very im- 
portant one, and, if this motion is granted, is likely to be far-reaching 
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in its effects upon the Jurisdictîon of the fédéral courts of the state. 
Chapter 106 of the Code of 1899 of West Virginia contains the stat- 
ute law of the state relating to attachments. It provides, among other 
things, that in any action at law or suit in equity, based upon any claim 
or debt arising out of contract or to recover damages for any wrong, 
brought or about to be brought, at the commencement or at any time 
before judgment, an order of attachment may be sued out upon affi- 
davit made by plaintiff or some crédible person, stating the nature 
of the daim and the amount, at the leasî, affiant believes the plaintiff 
entitled to recover, and the existence of one or more of eight distinct 
grounds, the first of which is that the défendant, or one of them, is a 
foreign corporation or a nonresident of the state; that such attach- 
ment may be sued out in equity alone for a claim not due, but, if 
nonresidence in such case is relied on, affiant must show the résidence 
of défendant and his (affiant's) belief that he proposed to remain rés- 
ident, at the time crédit was extended ; that such attachment may be 
levied upon defendant's real estate situate in the state, by the officer 
indorsing on the order, or, a paper attached thereto, a. statement giving 
as near as may be the quantity, or the supposed quantity and the lo- 
cation thereof, of such real estate attached; that the plaintiff shall 
hâve a lien on any such real estate, levied on by virtue of such attach- 
ment, from the date of the suing of the same ; that the ground for su- 
ing out the attachment may be contested by plea filed, and the issue 
thereon shall be tried by a jury, unless the same be waived by the par- 
ties, and new trial may be awarded as in other cases. It wlill thus 
be seen that by this statute, because of the nonresidence alone of the 
défendant, a plaintiff, who has a simple contract debt or claim for 
unliquidated damages, has his choice of bringing his action at law, as 
he would hâve to do as against a résident, supported by attachment, or, 
by suing out attachment on the ground of such nonresidence, may go 
into a court of equity to hâve its lien enforced and his purely légal 
claim adjudicated. And it is most earnestly insisted that, if he does 
adopt the latter course, the nonresident défendant is absolutely power- 
less to remove the cause to the fédéral court, as he would clearly hâve 
right to do if the first course had been adopted by his adversary. 
This contention is based upon the rulings in such cases as Bank v. 
Prager, 91 Fed. 689, 34 C. C. A. 51 ; Cates v. Allen, 149 U. S. 451, 
13 Sup. Ct.,977, 37 L. Ed. 804 ; Scott v. Neeley, 140 U. S. 106, 11 Sup. 
Ct. 712, 35 L. Ed. 358 ; Hollins v. Brierfield Co., 150 U. S. 371, 14 Sup. 
et. 127, 37 L. Ed. 1113 ; Tompkins v. Catawba Mills (C. C.) 82 Fed. 
780 ; Viquesney v. Allen, 131 Fed. 21, 65 C. C. A. 259. _ 

If this contention of plaintiff's counsel be true, the jurisdiction of 
fédéral courts may, in practical effect, be destroyed by future practice 
in the state courts, so far as removal for nonresidence of défendant is 
concerned; for, under the sweeping provision of this attachment law, 
any person having a claim of a pecuniary character arising out of con- 
tract or tort may sue out an attachment against a nonresident, solely 
because he is a nonresident, and by his own choice, with his adversary 
helpless and without voice to prevent, may choose the equity forum to 
hâve his hearing, and, having gone there, if the nonresident foUows 
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and makes défense to the grounds of attachment, to wit, either the 
question of résidence or the validity of the claim, he may, if he desires, 
refuse to hâve such issue determined by the court of equity at last by 
demanding a jury trial, which the local court, as a matter of right by 
the terms of the statute, would be compelled to grant him. And 
this method of procédure can be taken in almost any conceivable 
case — in assumpsit, debt, trespass, or trespass on the case. The Su- 
prême Court of Appeals of West Virginia has construed this statute, 
and held, in McKinsey v. Squires, 32 W. Va. 41, 9 S. E. 65, that by 
reason of suing out of such attachment a suit in equity to recover 
damages for a breach of marriage contract, accompanied with sé- 
duction, can and must be sustained (cited and approved in Bowlby v. 
De Witt, 47 W. Va. 323, 34 S. E. 919). 

After a long and earnest considération of the question, I do not 
believe such contention to be sound law, nor do I believe the cases 
above cited, when carefuUy studied and distinguished, will establish 
it. The cases of Scott v. Neeley, Cates v. Allen, and Hollins v. 
Brierfield Co., decided by the Suprême Court, cited above, ail involve 
substantially the same state of facts, and in the two latter Justices 
Brown and Jackson dissented. In ail three, alleged fraudulent or 
void conveyances were sought to be set aside at the instance of sim- 
ple contract creditors, who could not and did not acquire any lien 
upon the property bv any independent proceeding, but solely and alone 
by the filing of the "bill. In Scott v. Neeley, 140 U. S. 106, 11 Sup. 
Ct. 712, 35 L. Ed. 358, suit was brought directly in the fédéral court 
for the Northern District of Mississippi to set aside conveyances to 
Scott's wife as fraudulent under a statute (stronger than section 2 of 
chapter 133 of the West Virginia Code of 1899) which provided that 
courts of equity in that state should, at the instance of simple contract 
creditors, hâve jurisdiction of suits to set aside fraudulent conveyances, 
and the creditor instituting such suit should hâve a lien upon the prop- 
erty from the filing of the bill. Mr. Justice Field, at page 109 of 140 
U. S., page 713 of 11 Sup. Ct., 35 L. Ed. 358, says : 

"The gênerai proposition, as to the enforcenient in the fédéral courts of new 
équitable rights created by the states is undoubtedly correct, snbject, how- 
ever, to this qualification, that such enforcement does not impair any right 
conferred or conflict with any inhibition imposed by the Constitution or 
laws of the United States. Neither such rights nor such inhibition can be in 
any way impaired, however fully the new équitable right may be enjoyed or 
«hforced In the States by wtiose législation it is creatéd. The Constitution. 
în Its seventh amendaient, déclares that 'in suits at common law, where the 
value in controversy shall exceed twenty dollars, the right of trial by jury 
shall be preservedL' In the fédéral courts this right cannot be dispensed 
with by the assent of the parties entitled to it, nor can it be impaired by any 
bleiiding with a claim, properly cognizable at law, of a demand for équita- 
ble relief in aid of the légal action or during its pendency. Such aid in 
the fédéral courts must be sought in separate proceedings, to the end that 
the right to a trial by a jury in the légal action may be preserved Intact." 

Again, at page 113 of 140 U. S., page 715 of 11 Sup. Ct. 35 L. Ed. 
361, he says : 

"In ail cases where a court of equity Interfères to aid the enforcement 
of a remedy at law, there must be an acltnowledged debt, or one established 
by a judgment rendered, accompanied by a right to the appropriation of the 
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property of the debtor for Its payment, or, to speak with greater accuracy, 
there must be, in addition to such acknowledged or established debt, an 
interest in the property or a lien thereon created by contraet or by some dis- 
tinct légal proceeding." (Italics mine.) Clting Smith v. Rallroad Ce, 99 U. 
S. 398, 25 L. Ed. 437; Angell v. Draper, ] Vern. 398, 399; Shirley v. 
Watts, 3 Atk. 200; Wiggins v. Armstrong, 2 Johns. Oh. 144; McElwain v 
Willis, 9 Wend. 548. 556 ; Crippen v. Hudson, 13 N. Y. 161 ; Jones v. Green, 
1 Wall. 330, 17 L. Ed. 533. 

The learned justice then quotes approvingly Chancellor Kent's ex- 
pression in Wiggins v. Armstrong that, "unless he [the plaintiff créd- 
iter] has a certain claim upon the property of the debtor, he has no 
concern with his frauds," and then summarizes the matter in thèse sig- 
nificant words: 

"It Is the existence, before the suit in equity is instituted, of a lien 
upon or interest in the property, created by contraet or by contribution to 
its value by labor or material, or by judicial proceedings had, which dis- 
tinguishes cases for the enforeement of such lien or interest from the case 
at bar." 

There cornes tome a strong conviction that the distinguished jurist, 
in using the words "by contribution to its value by labor or material," 
had in mind that class of liens known as mechanics' or labor liens, déc- 
laration of which in most of the state statutes is an act ex parte on 
the part of claimant, perfected by the recording of the verified account 
and déclaration and the institution of a suit in equity in aid of and to 
enf orce the same. It also comes to me with equal force and conviction that 
by the use of the words "by judicial proceedings had" he intended to 
include liens acquired by "the distinct légal proceeding" by attachment ; 
for under the attachment law of this state the proceeding is "distinct," 
and it is also "légal." It is a proceeding against common-law right, 
and therefore must be strictly construed. It must rest upon its own 
foundation, which is the affidavit, and, if this affidavit be defective, 
no allégations in the bill in equity to enforce it will save it from fail- 
ing. It gives an "interest" in and a "lien" upon real property from the 
date of its issuance, and not from the date of the filing of the bill. By 
it a superior lien over ail subséquent judgment or other liens may be 
maintained. It on the other hand may be dismissed, and yet the suit 
in equity may be maintained on independent grounds. Likewise a de- 
murrer may be sustained to the bill in equity without destroying the 
integrity of the attachment lien. That it is a "légal" proceeding, is 
determined by the terms of the statute itself, which provides that dé- 
fense to it shall be by plea and the issue thereon tried by jury, unless 
the parties waive trial in that way. Finally, it is to be stated that upon 
a purely légal demand it must issue before the suit in equity can be 
maintained. This is clear from other primary principles governing 
courts of equity, which limit its jurisdiction to cases where there is no 
other adéquate remedy at law, and require a spécial équitable ground 
to exist at the time its writ of summons issues. In this case the only 
ground that can exist is the existence of the attachment lien itself. 
But this proposition I think is clear from the statute itself. It says: 

"When any action at law or suit in equity is about to be or is instituted, 
* * ♦ the plaintiff at the commencement of the action or suit, and at 
any time thereafter and before judgment, may hâve an order of attachment." 

It does not say "before judgment and decree," but "before judg- 
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ment",; and I think the wçrd "Judgment" is used in îts restricted sensé, 
as relating alone to suit at ia\v. No one in this state will argue that, 
under, oUr administration of equity principles, a bill may be brought 
against a nonresident for a simple account, the sùbject of assumpsit, 
and be maintained until ail évidence touching the account is taken and 
the case is ready for decree, under the assumption that plaintiff may 
sue out an attachment and thereby afford, under this statute, a ground 
for équitable jurisdiction not existing at the time the writ issued. 
Therefore we find this attachment lien possesses ail the éléments laid 
down by Justice Field as being exceptional to the lien acquired in 
Scott V. Neeley, by thé sole reason of the filing of the bill to set aside 
a fraudulent conveyance ; that is to say, it is a "lien against the prop- 
erty," "created by a distinct légal proceeding," and it "bas existence 
before the suit in equity is instituted." Nor does it contravene the 
right of trial by jury guarantied by the seventh amendment to the Con- 
stitution ; for such trial, by the express terms of the statute, as I bave 
hereinbefore set forth, is expressly preserved to the parties, unless they 
expressly waive it. 

Turning, now, to the other cases, we find that Cates v. Allen, 149 
U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 804, another Mississippi case, was 
a suit by simple contract creditors to set aside an alleged fraudulent 
assignment, thereby acquiring a lien by the filing of the bill alone by 
virtue of the statute to that efïect, in which the further principle was 
enunciated that in such case "the fact that a court of chancery may 
summon a jury cannot be regarded as the équivalent of the right of 
a trial by jury, secured by the seventh amendment to the Constitution." 
But in this case the two last extracts from Scott v. Neeley, quoted by 
me, are quoted approvingly by Mr. Chief Justice Fuller, who then adds : 

"The mère fact tliat a party is a creditor is not enough. He must be 
a creditor with a spécifie right or equity in the property, and this is the 
foundation of the jurisdiction in chancery, because jurisdiction on account 
of the alleged fraud of the debtor does not attach as against the im- 
médiate parties to the impugned transfer, except in ald of the légal right." 

In Hollins v. Brierfield Co., 150 U. S. 371, 14 Sup. Ct. 137, 37 L. Ed. 
1113, an Alabama case, a simple contract creditor sought to set aside 
a mortgage made by défendant company and hâve the property sold 
and the proceeds applied to the payment of the debts of parties and for 
liquidation. Hère again Scott v. Neeley and Cates v. Allen are cited 
and approved, and the further principle is laid down that the doctrine 
established in those cases — 

"Is not changed by the fact that the suit Is brought in a court in which 
at the time Is pending another suit for the foreclosure of a mortgage or trust 
deed upon the property of the debtor." 

The case pi Tompkins Co. v. Catawba Mills (C. C.) 83 Fed. 780, a 
South Carolina case, from this circuit, was one where the plaintiff held 
notes of the défendant corporation claimed by him to be secured by a 
gênerai mortgage or deed of trust, and brought his bill setting forth 
that the company was insolvçnt or in imminent danger of insolvency ; 
that its works had been idle for several months ; that it had no money or 
crédit to go on ; that there was serious conflict and want of harmony 
among its officers ; that its property was deteriorating in value and 
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the danger of irréparable loss was great. The prayer was for an ac- 
counting, an injunction, the appointment of a receiver, a sale of the 
property, and distribution of the proceeds to creditors according to 
priorities. In this case, Simonton, J., reiterated the doctrine of Scott 
V. Neeley that: 

"In ail cases where a court of eqiiity interfères to aid the enforcemeiit 
of a remedy at law there must be, flrst, an aekuowledged debt, or eue estab- 
lisbed by a judgment rendered; and, secondly, an interest of the créditer 
in the property, or a lien thereon created by contract, or by some distinct 
légal proceeding, and giving a right to hâve it appropriated to pay the 
debt." 

But lie held, because the défendant acknowledged in answer li- 
ability on one of the notes, the first condition was fulfilled, and, because 
plaintifï alleged in bis bill that bis notes were secured by the gênerai 
mortgage given by the company upon its property, the second requi- 
site was fulfilled. 

Viquesney v. Allen, 131 Fed. 21, 65 C. C. A. 359, was a suit brought 
in this court by a simple contract creditor to set aside a fraudulent con- 
veyance, and was decided entirely upon the principles we bave quoted. 

In none of thèse cases were attachment liens involved, and none are 
in conflict with, but in my view strongly tend to establish, the position 
that suits brought to enforce such liens are not within the gênerai 
rule laid down in thèse cases, and that such liens are ones "created by 
distinct légal proceedings existing before suit in equity instituted." 

But when we take up the case of Bank v. Prager, 91 Fed. 689, 34 
C. C. A. 51, we find a much greater embarrassment in reconciling its 
apparent ruling with our position. In that case Prager & Son made 
an assignment of their stock of store goods to Keller, trustée, and Rel- 
ier, trustée, sold them in gross to Katzenstein. The bank, having $2,- 
500 of Prager & Son's notes not due, sued out attachment against the 
goods and simultaneously filed its bill in chancery charging the deed 
of trust by Prager to Keller, trustée, to bave been executed to hinder, 
delay, and defraud creditors, and subsequently an amended bill was 
filed alleging the same, and, further, that the sale made by Keller, 
trustée, to Katzenstein was fraudulent. Thèse proceedings were ail 
had in the state court. Katzenstein thereupon instituted in the féd- 
éral court a couple of actions for damages against the bank and the 
sheriff in this court, and by agreement the bank's cause was "removed" 
into the fédéral court. In reversing the lower court and directing a 
remand thereof, Judge Paul does so on several grounds — one, because 
parties cannot give jurisdiction by consent and without the filing of 
pétition and bond in the state court ; another, because there was not 
diversity of citizenship; and he also gives as another reason the fol- 
lowing : 

"Even if the diversity of citizenship existed botween the parties to the 
original cause, -which allows a removal into a fédéral court, the character 
of the suit prevented such removal. It was brought nnder a statute of 
West Virginia which permits a contract rroditor, before his claim has been 
reduced to judgment, to sue out an attachment in equity and attack a con- 
veyance as void, because made with intent to liiuder, delay, and defraud 
creditors. Such a suit cannot be maintained in a fédéral court of equity." 
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And he cites în support of this the four cases of Cates v. Allen, Scott 
V. Neeley, Hollins v. Brierfield Co., and Tompkins Co. v. Catawba 
Mills, which we hâve just considered. With the utmost déférence, I 
submit, the learned judge in this particular point erred in saying we 
had a statute allowing the suing out of an attachment and the attack- 
ing of a conveyance as fraudulent by a simple contract créditer. By 
two entirely separate and distinct statutes thèse two remédies are pro- 
vided, but they are distinct and indépendant remédies, seldom united, 
and governed, as I hâve shown, by distinct principles. Again, I 
submit with like déférence that the cases cited did not relate to attach- 
ment liens, and do not support the position assumed that such liens are 
on the same basis as simple contract debts. As this distinction seems 
to hâve been overlooked entirely by Judge Paul in this case, I prefer 
to follow what I believe to hâve been the true purpose and scope de- 
signed to be given the rule of jurisdiction in this particular by Chief 
Justice Fuller and Justices Field and Brewer in the cases of Scott v. 
Neeley, Cates v. Allen, and Hollins v. Brierfield Co. ; and this, too, be- 
cause of the far-reaching eiïect the holding to the contrary would hâve 
upon the fédéral courts' jurisdiction in this state. 

Let the motion to remand be overruled, and, inasmuch as défendant 
Fulton's défense, as disclosed by his answer to the bill, is whollya dé- 
niai of the justness of plaintiff Craddock's claim, and therefore an 
assailing of one of the essential grounds upon which the attachment is 
based, 1 will require him, by formai plea to the attachment, to set up 
this défense, and the issue upon such plea I will direct to be tried by 
a jury, unless the parties both expressly waive such trial, and meanwhile 
I will enter no order in the equity cause itself until the issue in such at- 
tachment proceeding can be determined. 

NOTE. — Since rendering the foregoing opinion my attention has 
been called to the récent case of Courtney v. Pradt, 196 U. S. 89, 25 
Sup. Ct. 208, 49 L. Ed. 398, the facts in which are somewhat similar 
to the one hère, and in which Mr. Chief Justice Fuller, in accord 
with the foregoing view, holds that the right of removal cannot be 
abridged by state statutes, and, the case being removed, the fédéral 
court has power to so deal with the controversy that the party can 
lose nothing by his choice of tribunals. This would seem to be con- 
clusive. 
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HYDB et al. v. McFADDIN et al. 
(Circuit Court of Appeals, Fifth Circuit October 2, 1905.) 
No. 1,382. 

1. Adverse Possession — ^Acttjal Possession — Charactee or Inclosube. 

The inclosure of a tract of land wlth a large quantity of other lands in 
a pasture by means of a small amount of fencing, the remainder of t!ie 
inclosure being by natural barriers, such as streams and bayous, is not 
such an actual and visible appropriation of such tract as to constitute ad- 
verse possession. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Adverse Posses- 
sion, § 101.] 

2. Evidence — Documents — Ancient Instrument. 

A deed executed in 1836, eonveying land in Texas, is admissible In évi- 
dence as an ancient instrument, wlth the presumptions attaching theveto. 
[Ed. Note. — For cases in point, see vol. 20, Cent. Dlg. Evidence, § 1615.] 

3. Cancellation of Instruments — Unconscionableness of Contbact. 

Evidence considered, and held to entltle complainants to the cancella- 
tion of a deed to lands in Texas, eXecuted in thelr behalf by thelr attor- 
ney in fact, and delivered by the local attorney employed by him to iu- 
stitute and prosecute a suit in complainants' behalf to recover the lands, 
on the ground that at the tinie the deed was procured to be made and 
passed to défendant through such local attorney, and under the circuui- 
stances shown, it was unconscionable in défendant to demand or accept 
delivery ; the price paid for the land being less than $2 per acre, and it 
clearly appearlng from the évidence that at the time the agreenient was 
made its actual market value was from $10 to $20 per acre, and that at 
the time the deed was delivered it was worth in the market many times 
such price, owing to the récent dlscovery of oil in large quantlties in the 
vicinity, of which facts complainants and thelr attorney in fact, who 
llved at a distance, had no knowledge and were not advised by their at- 
torney. 

Apçeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

W. ly. Crawford, Wm. Hepburn Russell, and M. L. Crawford, for 
appellants. 
D. Edward Gréer, George C. Gréer, and F. C. Procter, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The appellants were complainants 
in the court below. They showed that they were the children and only 
heirs of their father, Joshua Burrows Hyde, and, as such, were the 
owners of an undivided one-half interest in a certain one-fourth of a 
league of land in Jeiïerson county, Tex., held adversely to them by 
certain of the défendants ; that on the 13th of January, 1901, the défend- 
ant McFaddin did, by fraud, which the bill sets out, procure the ex- 
écution and delivery to him of the deed dated January 3, 1901, eonvey- 
ing to him the interest of the complainants in this land. The suit 
came to hearing, and the Circuit Court passed its decree dismissing 
the complainants' bill, on the ground that the deed sought to be set aside 
was duly executed and delivered by the attorney in fact of the com- 
plainants, and without fraud. The appellants submit that this decree 
is erroneous because the évidence showed: (1) That the deed was not 
140 F.— 28 
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duly executed by them, nor in their behalf , and was not legally delivered 
by them, nor in their behalf; (2) that WilUam P.Toler, who executed 
the deed as attorney in fact, was not lawfully authorized to exécute 
the same; (3) thât the power of attorney under which Toler assumed 
to act was procured by fraud; (4) that the exécution of the deed by 
Toler was procured from him by fraud; (5) that W. L. Thompson, 
who procured the exécution of the deed by Toler, was acting at that 
time as the agent of the défendant McFaddin, who was thereby charged 
with notice of Thompson's fraud; (6) that there was a fraudulent con- 
spiracy between Thompson and the défendant to secure the exécution 
and delivery of the deed in fraud of the rights of complainants ; (7) 
that the deed of conveyance to défendants was never legally and prop- 
erly delivered, but its delivery was fraudulent and void. 

The land in controversy was granted by the government to one David 
A. Cunningham, who on May 18, 1836, duly constituted and appointed 
Andrew P. Cunningham his attorney in fact to sell the same ; and on 
June 10, 1836, the attorney in fact sold the land to Joshua Burrows 
Hyde and Paul Joseph Glieses trading in the city of New Orléans, La., 
under the firm name of Hyde & Glieses, and title thereto was accepted 
by P. J. Glieses, then and there présent, for his firm, their successors 
and assigns. Afterwards this firm and the individual constituents there- 
of were adjudged bankrupt by the United States bankrupt court sit- 
ting at New Orléans, La. ; and on or about January 20, 1843, Richard 
Brennan, as assignée in bankruptcy of the estate of Paul J. Glieses in- 
dividually, and as a member of the firm of Hyde & Glieses, executed a 
deed of conveyance by which he undertook to convey to Theophilus R. 
Hyde ail the interest of the firm of Hyde & Glieses in and to the D. A. 
Cunningham quarter league of land in Jefferson county, Tex., the land 
in controversy hère. Soon thereafter Joshua Burrows Hyde removed 
from Louisiana to Connecticut, after which he and his w:ife went to 
Europe, and lived there until 1857, when he returned to America and 
settled in New York City, where he resided until his death on the 15th 
of March, 1887; his wife having died on the 24th of January, 1886. 
His children did not know that their father had ever owned any lands 
in Texas, though they did know from vague rumor prevailing among 
their kinfolk, who were heirs of Theophilus R. Hyde, their grand- 
uncle, that it was believed by thèse heirs, or some of them, that their 
granduncle had died the owner of land situated in the state of Texas. 

Early in, .the year 1900, William Pennington Toler, of Westerly, R. 
L, began investigating this matter, but at whose instance it does not 
àppear, and on the 21st day of May, 1900, he obtained the signatures 
and acknowlçdgments of appellants to a power of attorney dated the 
29th of March, 1900, which had theretofore been signed and acknowl- 
edged by nine donors, and which by the recitations in the body of the 
power indiqated that it was to be signed by numerous otliers. At the 
same time he procured from the appellants a power of attorney, dated 
Alay 21, 1900, identical in terms — except as to the reçited riames of 
the donors— with the power of attorney dated March 29th. Both of 
Lhese powers authorized the attorney to take possession .of, and, to re- 
cover by suit, ail lands in the state of Texas, "to which we may be 
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entitled by inheritance, purchase, or otherwise." In the early part of 
the year 1900 W. L. Thompson, of the law firm of Wheat & Thompson, 
was in the clerk's office in Beaumont, Tex., when a letter from Toler to 
the clerk was received by the deputy clerk, "asking for some lawyer 
to investigate the title to this property." The deputy clerk handed 
this letter to W. L. Thompson and requested him to answer it. The 
record does not show the earlier stages of their correspondence, and it 
is not material. On May 26th — five days after procuring the powers of 
attorney from the appellants — Toler wrote to Wheat & Thompson : 

"Please flnd inclosed power of attorney executed by Lawrence Hyde, only 
son o( Joshua B. Hyde, Margaret A. Hyde, his wlfe, and Katherine B. Hyde, 
Joshua B. Hyde's only daughter. I trust you will now be ab!e to enter suit in 
tiie fédéral court, and hope this reaches you in tlme for filing the papers. 
Kindly acknowledge and give me an outline of the situation." 

This is the power dated May 21st. On May 29th the other power of 
attorney, dated March 29th, was in Norfolk county, Mass., being then 
executed and acknowledged by two of the donors who had not pre- 
viously signed ; on the 12th of June it was in the county of New London, 
State of Connecticut, where and when it was executed and acknowl- 
edged by Theophilus R. Hyde and Fannie H. Hyde, his wif e ; and it 
was still there on the 27th, when it was executed by Laura Albertina 
Dennison. The record does not enable us to trace this power from the 
27th of June to August Ist, on which last date Toler wrote to Wheat 
& Thompson : 

"Please find inclosed a power of attorney, authorizing the writer to take 
possession of, and sell, ail lands in the state of Texas belonging to the heirs 
of Theophilus R. Hyde, which sald paper is executed by the following (giving 
the names of the douors to the number of twenty-flve, includlng the appel- 
lants). The following hâve not yet signed, uamely, George Macdonald and 
wife, Alexander P. R. Hanks and wife, William Hanks and wife, Mary E. 
Benton, and Albert Dennison and wife. Each one of the last-named heirs, 
excepting George Macdonald and wlfe, bave received a separate power of 
attorney. I believe ail will sign, exeept the aforesaid George Macdonald. 
His whereabouts are unknown, and ha^'e been unknown for some time. His 
wife is insane, and is lu some retreat on Long Island. I am endeavoring to 
find where, and who is her conservator or committee of the person. Thinking 
perhaps you might hasten matters by making ail those heirs who liave not 
yet signed défendants, and ebanging thein to plaiutiffs later, I deem It best 
to send you the power of attorney as above indicated. I send you separate 
power of attorney signed by William P. Hyde and Seraphlne S. Hyde, his 
wife, of California. * * « Hoping you may be able to start the suit upon 
the papers already sent .you, and trustiiig to hear from you at au early date 
concerning the taking of the dépositions, let me remain." 

Col. W. L. Thompson was the father-in-law of Mr. Wheat, the 
senior partner of the firm of Wheat & Thompson. Mr. Wheat was, dur- 
ing- the pendency of the correspondence with Toler, mayor of the city 
of Beaumont, and much occupied with his officiai dvities, and the deal- 
ings with Toler were conducted exclusively by Col. Thompson. He 
testifies that the partnership was nominal. Mr. Wheat in his testimony 
says: 

"We were partners ail right, and if tlie case had come up for trial I would 
probably bave helped in the court, but in the office I had transactions he had 
uothing to do with, and he had transactions I had nothlng to do with, unless 
it became necessary to consult about it." 
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Being asked, "Did yoù divide fées ?" he answered : 

"I divided with him, but he seldom dlvided with me. I never got a cent 
of the money hè received from McFaddln. The colonel is generally in a tight 
place when he gets hoid of money. ïhe colonel was hard run about that 
time." 

Col. Thompson did not enter the suit in the fédéral court on the re- 
ceipt of, Toler's letter of May 26th, indosing the power of attorney of 
May 21st, nor on receipt of his letter of August Ist, indosing the 
power of attorney of March 29th. 

The défendant W. P. H. McFaddin shows by his testimony that he 
is a vétéran real estate dealer and land litigant of wide expérience and 
repute, and that he is so familiar with the names and situation of the 
surveys in Jefferson county that he can, from memory, tell an inquirer 
ail about them. Either in September or October he was approached 
by Col. Thompson on the subject of the interest of the heirs he repre- 
sented in the Cunningham land. In this connection McFaddin testifies : 

"He sald he did not belleve he could beat me. He thought I had him beat 
on the question of limitation, and I told him I thought so too, and he wanted 
to compromise with me on some basis, and I ofîered him a nominal sum. I 
do not think I offered him more than $200 or $300, or he could go on with the 
lawsuit first.'* 

When McFaddin announced that he would pay only a nominal sum 
of $200 or $300 or stand a lawsuit, the matter dropped. On November 
5th Thompson filed the pétition in trespass to try title in the name of 
ail the parties who were donors in the power of attorney dated March 
29th, and at the same time filed interrogatories to E. B. Brown and 
Lucy E. Moss to prove the heirship of the plaintiffs in the action. The 
names of W. P. Toler, Wheat & Thompson, and J. F. Lanier were 
subscribed to the pétition as attorneys for plaintiffs. Citation to appear 
and notice of the filing of the interrogatories was duly served on the 
défendants. At that time McFaddin was on a trade with the de- 
fendants Chaissons for land including ail of the Cunningham survey 
that was not in McFaddin's small pasture. This negotiation continued, 
off and on, for about a month, when, in the latter part of October or 
the first of November, McFaddin and Chaissons finally agreed on a 
trade. McFaddin then got up an abstract of the title to the Cunning- 
ham survey. From this abstract he discovered and learned, for the 
first time, that Chaissons' title extended only to one half of the land and 
the heirs of J. B. Hyde owned the other half. Thereupon, he told 
Chaisson that his title was not good to the J. B. Hyde heirs' intercvst, 
unless he had it by limitation. They then resumed their negotiations 
and reached an agreement. McFaddin then went to see Col. Thomp- 
son, and ofFered him $1,000 for the Hyde interest. Thompson said 
he did not know whether the heirs would take it, but that he would 
recommend it. A few days after that Thompson reported that the 
heirs wanted $1,500, which McFaddin declined, but said he would give 
$1,200 and Thompson said he would submit that. Then there was a 
hitch in the trade with Chaisson, and he (Chaisson) went to Thompson, 
and ofîered to settle with the Hyde heirs on a basis équivalent to $1,- 
500, or $1.50 an acre for the quarter league. The next day Chaisson 
and McFaddin came to terms, and he again went to see Thompson, 
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who told him of Chaisson's offer. Whereupon McFaddin saîd : "Will 
fifteen hundred dollars close the deal with you for ail the heirs of 
Hyde you represent?" and, being answered "Yes," they went together 
to the office of McFaddin's lawyers, one of whom drew up the paper 
which they signed. 
On November 14th Thompson had telegraphed Toler: 

"We are offered one thousand dollars cash for compromise for the land, 
and our advice is to take it" 

Toler answered by wire on November 16th: 

"The heirs want fifteen hundred for fourteen Interesta, Three heira 
missing. Answer." 

On November 18th Thompson wired: 

"Party offers fifteen hundred if ail the heirs are secured; twelve hundred for 
those you represent." 

Toler replied same day : 

"Accept twelve hundred. Hurry papers. Is my release satisfactoryî Write." 

Thompson wrote November 20th : 

"We hâve compromised case of Lawrence Hyde et al. v. Beaumont Pasture 
Company et al., for $1,200 in cash, provided we make proof of heirship. It 
is agreed that the interrogatories propounded by us shal! be answered in fuU. 
* * * We hâve advised this compromise for the reason we are of opin- 
ion, after thorough Investigation, that we are barred by statute of limitatioiiK 
under our statute. The défendants hâve had possession, peaceable, and ad- 
verse, slnce 1883. Besides, if this property was community property Maria 
Conrotte Hyde's heirs would be entitled to one-half of her husband's estate. 
We send herewith the interrogatories, whlch please hâve taken at once and re- 
turn to 0. Dart, Clerk United States Court, Beaumont, Tex. It Is agreed that 
the défendants shall hâve .iudgnient for the land sued for. It will be neces- 
sary for us to hâve authorlty to agrée to this judgment, and we send you a 
substitute power of attoi-ney for you to sign and acknowledge before a notary 
public having a seal." 

Toler replied : 

By wire : "Heirs forbid substitute power of attorney." And by mail : 
"Permit me to acknowledge receipt of substitute power of attorney to Thomp- 
son ; • » » copy of original pétition ; interrogatories aud cross-interroga- 
tories in the case of Lawrence Hyde against Beaumont Pasture Company and 
others, inclosed with your favor of the 20th. I note by the last named that a 
compromise of $1,200 in cash has been efïected upon proof of heirship. On 
Tuesday morning next testimony will be taken on the interrogatories fur- 
nished. The substance of that testimony will be that Theophilus R. Hyde 
was married to Agalice Conrotte Hyde during the year 1824. This, in itself, 
would seem to prove that this property, purchased in 1843, was community 
property, and that, on the face of it, the heirs of the widow of T. R. Hyde 
would be entitled to one-half of hls share. * * * As I understand the sit- 
uation, the interest of Joshua Burrows Hyde in the land in question stands 
unimpeached to the extent of one half of same, the heirs of Theophilus R. 
Hyde and Mrs. Conrotte Hyde now sharing in the other half of same. * * *" 

December lOth Thompson, as he testifies, being "in need of money," 
applied to McFaddin and obtained $100, and gave him therefor the fol- 
lowing voucher: 

"Received of W. P. H. McFaddin, $100, on contract of sale of one-fourth 
league David Cunningham survey in JefCerson county." 
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December 12th Thompëon wrote Toler: 

"Your telegram stating ûâreement with heirs forbid substituts power of at- 
torney, recel ved. * • *' "Ç^e Inclose you herewlth two deeds to be execut- 
ed by you under your power of attorney. Sign the nàme of each one and 
yourself under It as attorney In fact. * • * \Ve left the deed blank as to 
tbe purchaser, for the reason that the défendants had not deteriniued to whom 
the couveyance should be màde to effect a settleuient The considération is 
$1,200 cash, the two deeds ealling each for $600. The party inslsts, however, 
that they aro to hâve a decree entered in the suit pending in the United States 
court at Its next session, whlch is next July, conflmiing their tltle. Your refus- 
ai to glve us aulhority to enter the decree as requested nécessitâtes this action. 
Sign the deed, and return to us at once, that we may close up the matter ac- 
cordlng to our wrltten agreement." 

December 17th Toler wrote: 

"I^plying to your favor of the 12th instant, Inclosing deeds, regret greatly 
could not send substltute power of attorney. Was obllged to enter into an 
agreement with a eommittee of the heirs before certain signatures to the 
power of attorney could be obtaiued. * » * i note you hâve forwarded 
warranty deeds. The heirs cannot warrant thls tltle. They know nothing 
about It and I still less, and should not under any circumstances exécute in 
their behalf any but quitclaim deeds or deeds of a similar character. Inform 
défendants' attorney that we withdraw ail offers of settlement if case is not 
settled now, at the same time offerlng any papers that will permit of entry of 
judgment as above Indiçated. Klndly forward new deeds and favor me with 
an early reply." 

December 22d Thompson wrote Toler : 

"We received your letter of December 17th. We regret that our préviens 
letters hâve not been understood by you. Our compromise of the land mat- 
ter for the heirs of J. B. and T. R. Hyde is for twelve hundred dollars 
($1,200.00) cash, and immédiate settlement is intended. If you had sent us 
authority to hâve agreed to the decree in the United States Court, you would 
hâve long since had the proceeds for the land. We then sent you deeds to 
exécute, and while they were warranty deeds, we did not think it made any 
différence to our clients. You can change those deeds to quitclaim deeds and 
return to us, or you can sign the inclosed quitclaim deed In lieu thereof." 

On December 28th McFaddin, at the request of Thompson, paid J.. 
F. Lanier $100. On January 4, 1901, Toler writes Thompson : 

"Inclosed find quitclaim deed signed by myself in behalf of 17 heirs (not 
including wives). Hâve secured signatures of a few more heirs since niy last 
letter. Inclosed find powers of attorney executed by Stella E. Hanks, Mal- 
colm Macdonald, Lillian Maedonald, Flora Macdonald, and Malcolm Mac- 
donald, Sr., and wife, Anna Macdonald. You now hâve in your possession 
power of attorney for ail the signatures appended to the inclosed deed. Mal- 
colm Maedonald, Sr., dled. I send power of attorney executed by himself 
and wife, also powers of attorney for his three children." 

When this letter reached Beaumont, in due course of mail, both Mr.. 
Wheat and Col. Thompson were absent f rom the city ; Mr. Wheat hav- 
ing taken Col. Thompson with him to Chicago. When they got home, 
probably January 8th, they both learned that the deed had been re- 
turned, and Thompson says: 

"As soon as I got back home I found the deed was hère, and as McFaddin 
was passing my house I called to him and told him. I was hère when the 
gusher broke loose. I went to see the gusher. I did not go on the 9th (the 
(lay it broke loose), but the next day. It had beeu runuing at least 24 hours. 
Either on the llth or 12th I dellvered the deed, with the dépositions and ail 
the papers, to Hal Gréer (McFaddin's attorney). I had the papers In a big: 
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envelope, and I turned them over to him to examine the deed and the helr- 
shlp." 

McFaddin in his testimony says: 

"On Wednesday evenlng I was coming from the ranch. It was on Wednes- 
day evening before the gusher broke out, which was Thursday, aud he told me 
those papers had corne. I was conùiig right along in front of his lieuse. Ha 
stopped me Jn front of his gâte. 1 was ridlng along. I told him I would be 
around the next morning and close it up. The uext morning I went down to 
the ranch, and that morning, while I was down there, the oil brolce out, and 
Lucas came running up to my farm down there very much excited, and waut- 
ed me and ail my teams to corne over there and make a levée to hold the oil, 
and I went over there with about 20 teams and commenced making a levée 
to hold the oil. We were worUing there until night, and it was nearly dark 
when I got in. The next morning we continued our levée, and I went dowi' 
there Friday morning and worked ail day Friday, and came in late E''riday 
evening, and I came by and told Col. Thompson to bring me the papers down 
to Gréer & Gréer, and we would close up the deal the next day, and he said he 
would do it. So I went up again Saturday, still throwing up levées down 
there, and I got baek home again late Saturday night, and Sunday morning 
I came to town about 10 o'clock, and 1 met Hal Gréer on the corner and he 
told me he had the papers of the Hyde heirs and the deed to me, and he said, 
'ïou had better see Thompson and close up the deal,' and I told him ail right, 
and I found Thompson on the street and brought him up hère to this office ; 
and when we came in ilr. Gréer said we would hâve to hâve some revenue 
stamps, and we got to talking where we could get them. Finally Mr. Thomp- 
son asked me if I would go down and find some, and I told him, 'Yes,' and I 
went down, and met somebody hère on the corner — could not find anybody at 
the bank — I thought maybe I could find somebody and get into the bank ; and 
they told me the only place they knew where to get them was at the Beau- 
mont Lumber Co., Jesse McMahon ; so I got in my buggy and went to Jesse's 
house and he let me hâve the stamps, and I came on back hère, and Thompson 
and Gréer were hère, and had the deed ail fixed up aud ready, and he turned 
the deed over to me, and Col. Thompson asked me to make out two ehecks, 
one for $1,200, and one for $100 ; so I made him the two ehecks, one for $1,200 
and one for $100, the balance of the money due on the trade." 

Wheat in his testimony says : 

"Up to that time, nothing that had tal<;en place in that transaction had in- 
terested me at ail, and I did not care anything about it. It was one of the 
private deals the colonel had on hand, and I did not pay any attention to it ; 
but my recollection is he told me, possibly on my return from Chicago, that 
the Toler deed was hère, and I thinlc we discussed it as to whether he ought 
to deliver it or not. I am not positive now what took place, but I suggested 
to him not to deliver it, because I considered that, the gusher coming in, the 
land was of greater value than it was before, and then he told me he was un- 
der a contract with McFaddin, and felt that he was morally bound to deliver 
it. We said very Utile about it, everything was in such confusion. I was 
not actively engaged in the law business. I was giving most of my time to 
the mayor's oitice. Ilowever, I think I told him, when he told me he had do- 
livered the deed, the next day, I told him, 'I am going to try to get that deed 
back from Gréer,' and I met Mr. Gréer on the street, and I think Col. Thomp- 
son had just told me that morning, and I think he had it in his pocket, and I 
told >Jm I would like to see that deed, and he would not show it to me, and I 
think he either said he had instructions from his client not to show it to any- 
body, or that he did not feel disposed to show it to anybody ; that tlie deed 
was not going out of his possession." 

Mr. Gréer in his testimony says: 

"I kept the agreement dated November lOth in our safe. Subsequently Col. 
Ttompson informed me that Toler refused to exécute a warranty deed. I to)d 
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him to see McFsiddln, and see whether he would take anything less than a 
warranty deed. I thought It was satisfactory to do se. On the 12th of Jaim- 
ary, 1901, I met Ool. Thompson, after smidown, and he says, 'Hère are 
those Hyde papers,' and he handed me a bundle of papers. I put them in my 
pocket, and carrled them home with me, and did not examine them until the 
next morning — Sunday moming. When I examined them the next morning, I 
found that one of them was a deed executed by William P. Toler, as attorney 
in f act, in behalf of the complainants iu the case No. 61, and there were two or 
three powers of attorney. * « * The next morning he brought me the dép- 
ositions. * * • At thetime I wrote tbe coutraet (November 19th) I re- 
quired that he go ahead and take those dépositions and proof of helrship of 
those plaintllïs, and I told him I would not agi'ee to accept the deed until 
that was done. * * * When I inspected the papers Sunday morning, I 
discovered that the name of the grantee in the deed Avàs blank. There was no 
grantee in the deed. I had ail the papers in my pocket, and I had a eall by 
téléphone to corne down to the Crosby House, and I went down there, and on 
my way baek Mr. Wheat stopped me, and sald he wanted to see those papers. 
I asked liim what he wanted to see them for, and he said in a sort of a jok- 
ing way, 'That's my business,' and I says, 'Well, it's my business to keep 
them,' and I Valked on. As I came toward my office I met Mr. McITaddin, and 
told him î wanted to see Col. Thompson, and wanted to see him right away, 
and he got Ool. Thompson and brought him up hère. I discovered also that 
the revenue stamps were missing on the deed, or rather an insufficient amount. 
At any rate, there were some revenue stamps to be obtained, and I told Mr. 
MeFaddin to go and get them. just as he left the office, I told Ool. Thompson 
that thé grantee's name was left blank in the deed, and he says, 'I will flx 
that,' and wlth that he took the deed, and sat down and wrote in the name 
of W. P. H. MeFaddin as grantee, wherever it occurs in that deed. I do not 
thlnk Mr. MeFaddin was présent ; I think he had gone down for revenue stamps. 
He handed me back the deed then. I did not serutinize it very closely after 
that MeFaddin came back to the office and they dlscussed the amount that 
was due. Thompson acknowiedged that he had received $100 hlmself, and 
that J. F, Lanier had received $100, whlch left $1,300 due. MeFaddin asked 
him if he wanted It in money or would he take a check. He said the check 
would suit him very well, and I don't remember whether he gave him two 
checks or one check. At ail eveuts, I suggested to MeFaddin to date the 
checks Saturday, the 12th, as it was Sunday and the banks might raise some 
quibble about paylng them. The checks were drawn I know ; if there wa» 
more than one they were drawn on the First National Bank of Beaumont, 
and if there was only one, it was drawn on the l'irst National Bank of peau- 
mont. He handed the checks to Col. Thompson, and I believe I gave the deed 
to MeFaddin, but I am not sure whether I gave it to him or whether Thomp- 
son did. The dépositions and powers of attorney and ail were left with me 
until the next morning, when I had tlie deeds recorded." 

The dépositions referred to were taken in Toler's office in Westerly^ 
R. L, November 28, 1900, and were properly returned to the clerk of 
the United States Circuit Court and filed in that court December 3d. 
The agreément referred to was in thèse words : 

"Beaumont, Texas, Nov. 19, 190O. 
"It Is agreed between Wheat & Thompson, attorueys for the helrs of J. B. 
and T. R. Hyde, and W. P. H. JIcFaddin, that for the Interest of said helrs 
in the David Cunnlngham one-fourth league of land in Jefferson county, Tex- 
as, W. P. H. MeFaddin will pay in cash the sum of one tbousand flve hundred 
dollars ($1,500.00) as soon as deed is procured from sald heirs. 

"Wheat & Thompson, 

"By Wm. li. Thompson. 
"W. P. H. MeFaddin. 
"Wltness : 

"Hal W. Gréer. 
"V. Weiss." 
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The answer of the défendants Chaissons et al. in case No. 61 was 
filed November 21, 1900; the answer for McFaddin et al. was filed 
December 3d. The answer for the Chaissons was a demurrer, plea of 
not guilty, and gênerai déniai. No plea of limitations. The answer of 
McFaddin was gênerai demurrer, gênerai déniai, not guilty, and the 
three, five, and ten years' limitation as to the 208 acres, more or less, as 
described in his deed from Jeff Chaisson and J. M. Hébert. 

It is averred in the bill in this case, on information and belief, that 
Toler was advised by W. L. Thompson, in October, 1900, that the land 
in question was worth from $3 to $5 per acre only, and that the true 
value of the land at that time was wholly unknown to Toler, who then 
and afterwards relied fuUy upon the représentations and statements 
made to him by Thompson, in whom at that time he had the utmost 
confidence in ail respects. The testimony in this case shows that at that 
time the land in question was in fact actually worth from $10 to $20 
per acre for cultivation in rice. The witness C. C. Roberts, who was 
engaged in real estate business and fire insurance in Jefferson county, 
in November and December, 1900, on his examination in chief, was 
asked by the complainants' counsel: 

"Q. You think the value of the Cunnlugham survey of 1,100 acres would 
bave beeii worth about if 20 per acre? 
"A. Yes." 

On cross-examination he was asked by the défendants: 

"Q. Is it not a fact that there is a great daal of land in Jefferson county sus- 
ceptible to growing rice, and yet to which no canal Is projected, that can be 
bought now for $10 per acre? 

"A. I expect there is, away down below hère In places where it Is not like- 
ly they will get a canal. But ever since I hâve been hère — for the last three 
years — there has been more or less talk of a canal coming from the Neches 
river and going through that country, and that had something to do with the 
priée of land there. People were holding it with the hope of this canal being 
completod. 

"Mr. Winslow (complainants' counsel): That projected canal has been 
built? 

"A. I cannot say it is the same canal that was projected, but there is a 
canal there." 

The défendant McFaddin, testifying on his own behalf , said : 

"I was out at the well on the fleld when it broke out ïhe first three or 
four days there was such a flurry and excitement to look at the well, to go 
and see It spout, that there was not any business done to amount to 
anything. I think the flrst trade that was made was made on Satnrday, when 
Charley Ingalls agreed to take $4,000 for his place out there, which was 71/2 
acres in block 25, or 24, of Spindle Top Heights, right on top of the hlll. This 
was probably 600 feet from the Lucas gusher. That was about the only trans- 
action that transpired at that time, but there was some leasing comme'nced in 
three or four days. There were no sales made, no changing of property at -ill. 
It was several days before property began to change hands. Values rigbt 
near the hill went up in a few days after that. They commenced trading 
some, but there was very little property chauging hands on the hill. There 
was some little, but not a great deal. Most of it had been leased up by Lu- 
cas. The outside lands, it was several days before they began changing 
hands and they commenced at about $100 or $150 an acre. Some lands 
changed hands for a little more than that, and in February, a little changed 
for a little more than that, but the close-in property went up to about $500 
per acre and the far-off property, stiil a mile and a half ofC, did not corn- 
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menée to sell for any great amourit, or change hands, untll about tbe flrst of 
Aprll. Then some outsideiproperty eommenced coming In at about $75 to $100' 
per acre, and some at $50 per acre, and some at $150, and along in there, until 
after tbe Beatty well was sold, about the lOth or 12th of April ; and then val- 
ues just went skyward, just kept going until tbey got to their beight about 
tbe 25th of April." 

On the 23d of January, McFaddin entered into an option which was 
afterwards closed by contract, whereby he leased about 24,000 acres 
of land for $5 per acre and one-eighth royalty on the oil which might 
be taken from it. The $5 an acre amounted to $119,000, $40,000 of 
wliich was taken in stock. Only 208 acres of the Cunningham survey 
(that which McFaddin held by limitation) was embraced in this lease. 
McFaddin says: 

"The Cunningham surv«y Is not ail of It good rice land, but there is proba- 
bly a tbousand acres. In Mareb, 1900, it was not susceptible of being put in 
rice ; there was no canal built then, and there was nothing in that territory 
to water it I suppose tbe actual value at that tlme was $10 to $12 per acre. 
I offered for the Glleses title $10,000 for the surface rigbt alone, because I dld 
not beliçve there was any oil in it. I would as soon hâve it without, as witb 
the oil rights; that is, since my canal was built." 

On the subject of the value of the land, Thompson being examined 
as a witness, was asked : 

"Q. What was that land wortb when you delivered that deed? Was not 
tbe vchole town crazyî Weren't people refusing $1,000 an acre for land ail 
over the county? 

"A. It should bave sold for $500 or $1,000 per acre." 

The dépositions which were handed to McFaddin's lawyer to show 
the heirship of the parties to the deed, with the deed and powers of 
attorney, were examined and they showed that Theophilus R. Hyde was 
a marriéd man from the day of his marriage, in 1825, to the time of 
his dçath, in 1852 ; that he never had a child, and that his wife survived 
him. Therefore, if he acquired any title to the land in Texas by the 
action of the court of bankruptcy (which he did not, Barnett v. Pool, 
33 Tex. 518; Oakey V. Bennett, 52 U. S. 33, 13 L. Ed. 593), or other- 
wise, after June 10, 1836, it became the common property of himself 
and wife, and upon his death, the whole of it went to her as the survivor 
of the community. 1 Pasch. Dig. Laws of Texas, p. 777, art. 4642. 
Thèse dépositions also showed that Joshua Burrows Hyde, having sur- 
vived his wife, died in 1887, and the appellants are his children and 
only heirs. In their joint and several answer to the complainants' bill, 
Clara Chaisson et al. mterposed their plea of limitation as to ail of the 
Cunningham survey except the 208 acres, more or less, which had been 
sold to McFaddin. To support this plea of limitation a volume of évi- 
dence was taken before the commissioner and used on the trial. It is 
unnecessary to rehearse it. The facts therein disclosed, while dif- 
fering somewhat in their minutise are substantially the same in their 
controlling features as those which appear in the case of Polk v. Beau- 
mont Pasture Company (Tex. Civ.App.; May 22, 1901) 64 S. W. 68, 
and we concur with that court in its conclusions that an inclosure of 
the character hère shown does not meet the requirements of the statute 
as to adverse possession. See, also, Vineyard v. Brundrett (Tex. Civ. 
.\pp.) 42 S. W. 233 ; Brumagim v. Bradshaw, 39 Cal. 24. 
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The défendant McFaddin in this suit limits his claim by limitation to 
the 208 acres, more or less, as described in the deed of date the 7th 
of Febniary, 1885, from Jeff Chaisson and J. M. Hébert to W. P. K. 
McFaddin. This claim of limitation the proof in this case supports. 
The original grant of the land to David A. Cunningham is concedcd. 
Objections were taken to the instruments of évidence offered to show 
the sale of the land for the grantee by his attorney in fact, on the lOth 
of June, 1836, to J. B. Hyde and Paul J. Glieses. Thèse objections were 
not wel! taken. Frost v. Wolf, 77 Tex. 455, 14 S. W. 440, 19 Am. St. 
Rep. 761. We recognize the ruie announced by Mr. Justice Miller in 
the Maxwell Land Grant Case, 121 U. S. 380, 7 Sup. Ct. 1028, 30 L. 
Ed. 949, that: 

"Cancellng an executed contract is an exertion of the most estraordluary 
power of a court of equity. The power ought not to be exercised except in a. 
clear case, and never for an alleged fraud, unless the fraud be made clearly 
to appear ; never for alleged f aise représentations, unless their falsity Is clear- 
ly proved, and unless the complainant bas been decelved and injured by them." 

It is elementary. Story's Eq. Jur. § 157. We also recognize the 
authority of the case of Stockbridge Iron Company v. Hudson Iran 
Company, 107 Mass. 290, and accept with full concurrence the lan- 
guage which Mr. Justice Peckham uses in Lalone v. United States, 
164 U. S. 255, 17 Sup. Ct. 74, 41 L. Ed. 425 : 

"That the évidence tending to prove the fraud, and upon whlch to found a 
verdict or deeree, must be clear and satisfactory. It may be circumstantial, 
but it must be persuasive. A mère prépondérance of évidence, which at the 
same time is vague or ambiguous, is not sufficieut to warrant a findiug." 

In the case we are considering, we hâve detailed the évidence at some 
iength, and refrain from comment thereon, further than to say that, to 
our minds, this évidence is clear and satisfactory to the extent of show- 
ing that at the time and under the circumstances, and in the manner 
in which the deed attacked in this proceeding was procured to be made 
and passed to the défendant McFaddin, it was unconscionable in him 
to demand or accept delivery of it ; and that a court of equity whose 
jurisdiction is properly invoked should set it aside. It follows that the 
deeree of the Circuit Court must be reversed. The whole matter in 
controversy bettveen thèse parties is before this court in this suit, and 
ail the rights of ail the parties to the land in question are involved in, 
and determined by, our décision herein. 

The case will therefore be reversed and remanded to the Circuit 
Court, with directions to that court to enter its deeree in favor of the 
complainants and against ail of the défendants, canceling the deed of 
January 3, 1901, and estabhshing the title of the complainants to an 
undivided one-half interest in ail of the David A. Cunningham survey 
not embraced in the 208 acres, more or less, which the défendant W. 
P. H. McFaddin is entitled to hold under his plea of limitation. 
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AMERICAN BUECTRIC NOVELTT & MANUFACTURING CO. v. STANLEY 

& PATTERSON. 

(Circuit Court, S. D. New îork. August 16, 1903.) 

Patents— Infeingement— Electric Battery. 

A prelimlnary injunction granted, restraliiing infringemeiit of clalm 
1 of tlie Hoggson pateut, No. 520,429, for an electriu battery. 

In Equity. Suit for infringement of letters patent No. 520,489, 
for an electric battery, granted to S. H. Hoggson May 29, 1894. On 
motion for preliminary injunction. 

Briesen & Knauth, for complainant. 

Bartlett, Bi:onnelI & Mitchell, for défendant. 

LACOMBE, Circuit Judge. The device manufactured and sold 
by défendants seems to be within the analysis of the iirst ciaim of 
the Hoggson patent, as stated by the Circuit Court of Appeals in 
the suits against the Howard Company and the Stein & Langlos 
Company. The modifications in structure of the holder do not a'ppear 
to be material. Nevertheless, there is much force in the argument 
that a fundamental atld distinctive feature of the Hoggson patent is 
the flexible spring clamps, specified in its fourth claim, with their 
useful function of scraping automatically, and thus keeping contact 
surfaces bright. Undèr thèse circumstances, it will be a fair disposi- 
tion of the questions presented on this preliminary application to 
grant injunction under the first claim, and thereafter to make an 
order suspending the same pending appeal; lipon défendants giving 
security in the sum of $1,500 to respond, in the évent of complainant's 
final success, for damages and profits during the period of suspension, 
with leave to complainant to move to terminate the suspension 
should défendant fail to appeal, and to move said appeal promptly 
for argument at the next term of the Circuit Court of Appeals. 
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THOMSON-HOUSTON ELECTRIC CO. V. SALEM ELECTTRIC CO. 

(CJircuit Court, D. New Jersey. September 19, 1905.) 

Patents— Vat.iditt and Infeingement— System of Electbical Distribution. 
The Tlionison and Bice patent. No. 413,293, for a System of eleetrical dis- 
tribution especially adapted to llghting purposes, and liaving for its ob- 
jects to run translating devices in séries and in multiple on one and the 
same System and from one and tlie same source of supply, was not 
anticipated, and discloses Invention. Also held, Infrlnged as to claims 
1, 3, 4, and 6. 

In Equity. Suit for infringement of patent. On final hearing. 

Richard N. Dyer, for complainant. 
Joseph C. Fraley, for défendant. 

LANNING, District Judge. The complainant's patent No. 413,293, 
for a System of eleetrical distribution, was applied for by Elihu Thom- 
son and Edwin Wilbur Rice, Jr., on July 30, 1888, and granted to them 
October 22, 1889. Subsequently it was assigned to the complain- 
ant, who brings this suit for an injunction to restrain the défendant 
from an alleged infringement, and for an accounting for profits. 
The défenses are invalidity of the patent and noninfringement. 

The patentées, in the opening words of the spécification in their 
letters patent, said: 

"Dur invention relates to Systems of electric distribution generally, but is 
primarily designed for use in those Systems employing alternating currents. 
Ttie objeet of our Invention is to run electric lamps — sucb, for instance, as in- 
candescent lamps or other translating devices — in a séries circuit on the same 
System with other translating devices run in multiple. A further object of 
our invention is to run séries incandescent or arc lamps from the same source 
of supply as Incandescent lamps run in multiple." 

The claims of the patent alleged to hâve been infringed are the 
first, third, fourth, and sixth, which are as follows: 

"(1) A System of electric distribution, comprising constant-potential mains, 
baving translating devices of any desired character in multiple between them ; 
a séries circuit of distribution conneeted across said mains and containing 
translating devices in séries, and a current-regulator in said séries circuit." 

"(3) Ihe herein described System of electric distribution, comprising alter- 
nating-current mains of constant potential, a séries circuit containing trans- 
lating devices, such as séries lamps, means for keeping the current of said 
circuit constant, transformers or converters conneeted in multiple between 
said mains, and incandescent lamps or other translating devices supplied in 
multiple from said transformers. 

"(4) In an alternating-current System of electric lighting, constant-potential 
mains having transformers or couipensating coils conneeted in multiple between 
them, incandescent lamps supplied in multiple from subcircuits conneeted to 
said transformers, a séries circuit conneeted between said mains and con- 
taining incandescent séries lamps, and a current regulating devlce included in 
said séries lamp circuit." 

"(6) In an alternating-eurrent System of distribution, alternating-current 
mains of constant potential, translating devices of any desired character sup- 
plied in multiple between said mains, a séries circuit of distribution con- 
taining translating devices In séries, a variable reactive coil In the séries cir- 
cuit, and devices responsive to the variations in the current on said circuit for 
adjusting the reaction of said coll." 



446 ^ 140 PEDEKAÎi BBPORTKR. 

The défense of invalidity of the patent in suit is based on the 
theory that, at the tirije the patent was applied for, its essential élé- 
ments were old, and that the combination of those éléments in the 
manner described in the patent involved no invention, but was a 
mère nonpatentable aggregation of them. Mr. Cari Hering, the 
defendant's principal expert witness, says of the patent: 

"The séries circuit In the patent in suit is old. Its régulation to adapt 
It to be connected to eonstant-potential mains is old. The multiple arrange- 
ment of transformers connected to eonstant-potential mains is old. Ail this 
I bave shown in previous answers. There is, tlierefore, no new problem in- 
volved, nor is there any new function of any of the éléments, or any co- 
opération of the several devices in Connecting two or more to tlie same circuit." 

It will be observed that the two objects of the patent, as stated 
in its spécifications, are (1) to run translating devices in séries and 
in multiple on one and the same System, and (2) to run translating 
devices in séries and in multiple from one and the same source of 
supply. In each of the four claims, which the complainant insists 
the défendant infringes, there are mentioned translating devices run 
in séries and translating devices run in mvdtiple; and thèse devices 
are shown to be connected with one and the same System and to 
bave but one and the same source of supply. This is made clear 
Idv a cateful reading of the claims. The first claim of invention is for 
3. System of electric distribution having eonstant-potential mains, 
with which are separately connected (1) translating dfevices in multiple, 
and (3). translating devices in séries, with a çurrent regulator in the 
séries circuit. The third claim is for a System of electric distribution 
having alternating-current, eonstant-potential mains, with which are 
separately connected (1) transformers or converters in multiple, with 
other translating devices supplied in multiple from the transformers, 
and (2) translating devices in séries with means for keeping constant 
the current of the circuit. The fourth claim is for an alternating-cur- 
rent System of electric lighting having eonstant-potential mains, with 
which are separately connected (1) transformers or compensating 
coils in multiple, with incandescent lamps supplied in multiple from 
the subcîrcuits connected with the transformers, and (3) incandescent 
lamps in séries, with a current regulating device m the Séries circuit. 
The sixth claim is for an alternating-current System of distribution hav- 
ing eonstant-potential mains, with which are separately connected (1) 
translating devices in multiple and (2) translating devices in séries, with 
a variable reactive coil in the séries circuit and devices responsive to the 
variations in the current for the purpose of adjusting the reaction of 
the coil. 

In a normally operated séries System of distribution there is required 
approxîmately constant current or amperage, with a variable potential 
or voltagç;,but in a normally operated multiple arc system of distribu- 
tion there is- required an approximately constant potential or voltage 
with a variable current or amperage. For a long time thèse opposiïig 
characteristics made it impossible to combine a séries system and a 
multiple arc System in one gênerai system, or to obtain for them their 
supplies of electric energy from a common source. Èspecially was this 
true concerning the opération of arc lights in séries with incandescent 
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lights in multiple. Concerning the introduction of the System described 
in the patent in suit for street arc lighting, Prof. Charles P. Steinmetz, 
admittedly one of the world's greatest living electricians, says that : 

"It permltted the opération of constant current circuits and constant-poten- 
tlal circuits from the same generatJni; plant — that is, the same engines and 
dynamos — while before this thèse two tj'pes of circuits had to be operated 
from différent machines, and every séries circuit had to be operated from a 
separate machine, therefore requlrlng in the generating station not only two 
classes of machinery, but also a large multiplicity of unlts of relatively small 
size in the machines devoted to constant current distribution." 

I do not understand that this statement is disputed. Prof. Steinmetz 
also shows quite clearly, I think, that the Shallenberger system (de- 
scribed in patent No. 390,990, applied for by Oliver B. Shallenberger 
Ûctober 1, 1887, and granted to him October 9, 1888, and which the de- 
fendant insists isan anticipation of the patent in suit) is not adapted 
to the use of arc lights in séries on a constant potential. Figure 2 ac- 
companying the Shallenberger patent shows a gcnerator of alternating 
currents and constant-pot ential mains running therefrom, with which 
mains are separately connected a number of lamps run in séries and a 
number of lamps run in multiple arc. In the séries circuit each lamp is 
provided with a reactive coil, through which, if the lamp be destroyed, 
the current will pass, and thus préserve to the other lamps of the séries 
their normal quantity of current. Thèse reactive coils are suitable de- 
vices for a séries circuit of incandescent lamps ; but an arc lamp, when 
starting, is at short circuit by reason of the carbons being in contact. 
"Hence," says Prof. Steinmetz, "using the ordinary séries arc lamp, as 
it is used on constant current circuits, in such a System as described 
in Figure 2 of Shallenberger's patent, and attempting to start the séries 
circuit by Connecting it across the mains, we would throw a short cir- 
cuit on the generator, probably with the usual disastrous results. Fur- 
thermore, if the System should be operating and in one of the lamps 
the carbons, during feeding, come in contact with each other, this lamp 
short-circuits; but this device described by Shallenberger does not keep 
the same current, if one of the translating devices is short-circuited, 
and the resuit is that the current in the other lamps will be increased. 
What I understand the Shallenberger patent to mean is, therefore, a 
method of operating a constant-potential circuit of a voltage higher 
than that of an individual translating device, by the use of several 
translating devices in séries, with protective devices. But it is not the 
opération of a constant-current circuit from a constant-potential supply. 
It is not possible, therefore, to operate any desired number of transla- 
ting devices in séries, or to eut out translating devices by short-circuiting 
them, as shown in the Thomson-Rice patent. While the Shallenberger 
invention, therefore, did not solve the problem, as far as it goes it has 
found a useful application in the opération of incandescent lamps in 
séries with each other between high-potential, constant-potential mains, 
and in such numbers that the sum of the lamp voltages equals the 
voltage of the supply mains." 

In the patent in suit there is but one reactive coil in a séries circuit, 
and that is so constructed that parts or sections of it may be thrown, 
cither by hand or automatically, into or out of the séries circuit accord- 
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ing as more or less lamps in the séries circuit may be in use. By this 
arrangement a practically constant current is maintained through the 
séries pf lamps used, whatever may be their number. In the use of arc 
lamps in séries in connection with constant-potential mains, the com- 
pîainant's System is without doubt greatly superior to that of the Shall- 
enberger patent. And in the combination described in the patent in 
suit there is, in my opinion, patentable subject-matter and patentable 
novelty. Mr. William J. Jenks, an expert witness for the complainant, 
after comparing the System described in the patent in suit with that of 
the Shallenberger patent and with other Systems, sums up as follows : 

"As I understand the step of progress whlch was taken by the patentées 
of the patent hère In suit beyond the most advanced ground previously oc- 
cupied in the art of electrical distribution, it cousisted in finding out and dis- 
closing to the world through this patent how to combine a System of electrical 
distribution having main conductors extending from a generating source 
through a territory to be supplled, and ha^'iug attached thereto, in multiple 
arc, branch circuits, including translators, each independently controllable and 
taking the entire potential of the System (such as trànsformers), whieh hâve 
established as the basis of System opération a standard of practically constant- 
potential, with one or more séries circuits aiso connected across the main con- 
ductors, and supplying translators individually controllable as to use or non- 
use and to amount of work performed, each circuit being also rendered con- 
trollable as a unit by a single regulator capable of maintaining practically 
constant-eurrent through its séries of translators under ail expected conditions 
of circuit résistance caused by changes in numbers of lamps or other causes, 
thus overcomlug the former undesirable and impracticable results of serious 
changes of current caused by the confllcting conditions of two combined Sys- 
tems ; thèse conditions being constant-potential at the terminais of the séries 
circuits and variable résistances In those circuits." 

This "steo of progress" was an important one. It was not a step 
that, at the time of the application for the patent in suit, was obvions to 
those skilled in the art of electric distribution. The Shallenberger 
patent embodies the strongest éléments of défense disclosed by the 
record of this case, but it is clear that the combination described in the 
patent in suit is not that described in the Shallenberger patent. Nor 
doesanyoneof the other Systems of electric distribution referred toin the 
proofs employ any combination that may be properly regarded as an 
anticipation of the patent in suit. In my judgment the défense of in- 
validity fails, and the complainant's patent must be sustained. 

The testimony of Mr. Edwin W. Hammer satisfies me that the Sys- 
tem of electric distribution employed by the défendant is an infringe- 
raent of the complainant's patent. 

There will be a decree for the complainant, adjudging the défendant 
an infringer of the fîrst, third, fourth, and sixth claims of the patent 
in suit, and requirine the défendant to account for profits. 
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NATIONAL ELECrrEIO SIGNALING CO. T. DE FOREST WIRELESS 
TELEGRAPH 00. et al. 

(Circuit Court, S. D. New York. Oetober 16, 1905.) 

1. Patents— CoNFLicTixa Claims to Invention— Pbesumption fkom Gbant 

OF Patent. 

The fact that an invention was flrst operated by another than the 
patentée does net rebut tlie presumption of Invention by him, arising 
from tlie granting of tlie patent, wtiere botli persons were présent at 
the tlme of such opération and each claims to hâve been the originator 
of the experinient from whlch tlie invention sprung. 

2. SAME— INFEINGEMENT— WlRELESS TELEaiIAPIIING APPABATUS. 

The Fessenden reissue patent. No. 12,115 (original No. 727,331), for a 
recelver for eleetro-magnetic waves, held, not anticipated by patents Nos. 
716,000, and 716,203, dated December 16, 1902, and granted to De Forest 
and Smythe, nor covered by No. 706,744, dated August 12, 1904, and grant- 
ed to Fessenden, thls patentée, and to be valld as against the claim that 
the invention was made by another than the patentée. Claims 11, 23, 
and 25 also held inf ringd. 

8. Same— Suit fob Infeingement— Costs. 

Rev St. § 973 [U. S. Comp. St. 1901, p. 703], providing that eosts shall 
not be recoverable when a decree is entered for infringement of part of 
a patent, where the patentée bas claimed to be the inventor of a mate- 
rial part of the thing patented, of which be was not the Inventor unless 
a disclaimer was entered prior to the bringing of the suit, applies only 
where a disclaimer is necessary to save the patent. 

In Equity. Suit for infringement of reissued letters patent No. 
12,115 (original No. 'î'2'5',331), for a receiver for eleetro-magnetic 
waves, granted to Reginald A. Fessenden May 26, 1903. On final 
hearing. 

William Houston Kenyon, for plaintiflf. 

Philip Farnsworth and Richard N. Dyer, for défendants. 

WHEELER, District Judge. In a wireless telegraph System the 
electric impulses of the Hertzian waves are received by an aerial wire 
and taken to ground past a gap between électrodes having connection 
with a local battery, the current of which is so afïected by chànging 
the résistance to the local current at the gap as to cause it to give 
signais. The impulses are so very slight that the means for aflfecting 
the local circuit by them must be of the most extrême delicacy. It 
came to be done most prominently by arranging the électrodes so 
near together that bridges would be formed by minute particles tak- 
en by the current from the local battery from one électrode to the 
other, so deHcate that the impulse would break them and thereby so 
interrupt the local current as to cause it to give a signal, as described 
in patents Nos. 716,000 and 716,203, dated December 16, 1902, and 
granted to De Forest and Smythe, and by taking the impulse through 
such an extremely fine wire loop that the beat generated there by the 
impulse would so change the local current as to cause it to give a sig- 
nal, as described in patent No. 706,744, dated August 12, 1902, ap- 
plied for, before those of De Forest and Smythe, by, and granted to, 
Reginald A. Fessenden. 
140 F.— 29 
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This suit is brought upon reissued patent No. 12,115, dated May 
36, 1903, and granted to Eessendeh for an improvement' on the for- 
mer patented invention mentioned, consisting of a liquid connection 
between extremely fine and comparatively large électrodes, the orig- 
inal of which was No. 727,331, dated May 5, 1903, the day of the ap- 
pHcation for the reissue. The former device of Fessenden is called 
a hot wire barretter, and the latter a liquid barretter. The drawing 
of Fessenden's patent 706,744, on which this reissue is an improve- 
ment, shows a glass bulb, 17, into the top of which wires lead in and 
out from air to ground through a glass brace, 19, and form a loop, 
14, in a silver shell, 18 ; and the spécification says : 

"In the practice of my invention a silver wire one tenth (.1) of an Incli in 
diameter and havlng a platinum core abont three one-thousandtlis (.003) 
of an ineh in diameter is drawn down untll tlie external diameter of the 
silver wire is about two one-thousandths (.002) of an inch in diameter and 
the platinum wire is about six one-hundred thousandths (.00006) of an inch 
in diameter. Thèse dimensions can be varied in accordance with the con- 
ditions under which the receiver is to be used, provided the low beat ca- 
paeity is maintained, as hereinafter described. A short pièce of the wire 
thus prepared Is fastened to the leading-in wires, 16, and bent to the form 
of à loop, 14. The tip of this loop is immersed In nltric aéid to dissolve the 
silver from the tip and leavé a small portion of the loop free from silver, 
without reducing the cross-section or mass at the end or terminais, so that 
the latter will be capable of facilita ting the réduction of température of the 
loop by conduction, especially when receiver is placed In a vacuum. Such 
a receiver will fulflll the conditions necessary for rapid and distinct slg- 
naling (i. e., a eapabllity of changing from and back to normal condition 
nearly instantaneously), dépendent only upon thejength of the signal (i. e., 
whether long or short). As the recelpt of signais is hère dépendent upon 
currents produced by electro-magnetic waves, the requirement above stated 
is fulfilled by the loop, 14, as it has small volume, and consequently the 
loop has small beat capaeity ; i. e., is capable of being raised quickly an 
appréciable amount in température, with a conséquent Increase in resistence, 
by a small amount of beat, and is also capable of cooling rapidly." 

"It is preferred that the loop, 14, should be Inclosed in a glass bulb, 17; 
the platinum leading-in wires, 16, being sealed in the wall of the bulbs, so 
that a vacuum may be formed and maintained in the bulb. The vacuum is 
not, however, necessary, as the bulb may contain air or paraffin; but the 
vacuum is preferred, as less energy will be required to produce a good efEect. 
As a further means of avoiding radiation of beat, the loop may be inclosed 
in a silver shell, 18 ; the shell being slipped over the loop and clamped to a 
smàll glass brace, 19, on the leading-in wires, corrugated for this purpose." 

The loop was so fragile that in use it often broke, and the behavior 
of the currents in the parts while it was broken became important in 
leading to the invention in question. 

The reissue shows several methods of practicing the invention, and 
the drawing of the fifth method, principally in question (figure 5) 
shows an aerial wire, 1, with a platinum tip, 12, in a vessél, 4, contain- 
ing liquid, and a wire, 13, leading from the liquid through the bottom 
of the vessel to ground. The spécification says : 

"A flfth method Is to Insert a small pièce, 12, of platinum or slmllar mate- 
rial, into a liquid, such as nltric acid, so that it is only immersed a short 
distance. Mg. 5 shows such an arrangement, the platiniun wire being covered 
with silver. The silver wire has a diameter of about .003 ot an inch, and the 
platinum core inclosed therein has a dlarheter of about .00004 of an inch. 
The silver is reinbved or eatèn ofC from the lower extremity, and the platinum 
core projects into the solution of nitrie acid. This solution of .nltric acid. 
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which preferably contalns nitrous acid, Is covered by a layer of l^erosene 
oil, so as to prevent evaporatlon o£ the aeid and to prevent the platinuiii from 
being fused. A second platinum wire, 13, is âlso immersed in the liqiiid, 
preferably by Insertiug it through the bottom of the vessel, 4, and thèse 
wires are connected to the vertical and to ground, and aiso Included in the 
indieating circuit. It follows from the well-known electrlcal formula glving 
the résistance of a cylindrlcal body in a condueting médium that practi- 
cally ail the résistance is localized and concentrated witbin a short distance 
of the point where the platinum wire, 12, projects into the acid. For ex- 
ample, if platinum of a diameter of .00004 of an inch should be immersed 
in acid to a depth of .00002 of an inch, practically ail the température efEects 
would be local, or talie place inside of a hémisphère of liquid whose radius 
would be .00004 of an inch. * * * The immersion of the terminais should 
be such as to insure what is known in the art as a 'perfect contact' between 
the terminais and liquid." 

"It is found that certain liquids act better than others — as, for example, 
though carbonate of soda, caustic soda, nitrate of potash, and other sub- 
stances give good results, it is preferred to use nitric acid, for the reason 
that the efCects are stronger with it than with most other liquids, and in the 
case of a burn-out it is sufflcient to screw down the platinum wire until it is 
again immersed." 

"It is to be noted that in the case of the liquid barretter the action of the 
electro-magnetic waves is to eau.se a greater current to pass in the local cir- 
cuit, owing to the fact that the conductivity of electrolytes increases, in- 
stead of decreases, with beat. With liquid barretter having a résistance of 
between 600 and 2000 ohms, the increase of conductivity when the liquid is 
heated is so marked as to permit of the opération of a siphon recorder or 
relay, though a téléphone may be used." 

Tliere are 39 daims. Those in question are : 

"(3) A receiver for electro-magnetic waves, consisting of a small quantity 
of liquid adapted to hâve its résistance decreased by the action of electro- 
magnetic waves, substantially as set forth.'? 

"(6) A receiver for electro-magnetic waves, consisting of a small quantity 
of nitric acid, substantially as set forth." 

"(11) An electrical receiver, consisting of a liquid and an extremely fine 
terminal pro.lecting Into the liquid, substantially as set forth." 

"(23) In an electrical wave detector, the comblnation of a llqnid and a ter- 
minal projectlng thereinto, and having In the liquid so small an immersed 
area that a highly résistant layer Is formed about the terminal, substantially 
as deseribed. 

"(24) In an electrical wave detector, the comblnation of a liquid with a 
terminal projectlng thereinto, and having so small an Immersed area that a 
highly résistant layer of liquid Is formed about the terminal, substantially 
as desciibed. 

"(25) As a télégraphie receiver, the comblnation of a liquid and an ex- 
tremely fine terminal projectlng into the liquid, and so arranged that the 
passage of an electric current will produee thermal effects in the liquid, 
substantially as deseribed. 

"(26) An electrical receiver, comprlslng a liquid and means for transform- 
ing the electrical energy received into energy of a différent form in a local- 
ized part of the liquid, said means being adapted to receive and accumulate 
such transformed energy, substantially as deseribed." 

"(28) As a means for detecting received electric waves, a liquid adapted to 
hâve its résistance changed by the received energy, in comblnation with 
means for localizing said change of résistance in said liquid, substantially 
as deseribed." 

The défenses are anticipation by the patents, and corresponding 
knowledge and use, and that this part of the invention of the reissue 
was discovered and made by Frédéric K. Vreeland, and not by Fes- 
senden. 
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The prior patents mentioned so stand about this invention that they 
cover ail anticipation that anything does, and if they do not show it 
nothing in the case appears to. 

The spécification of patent 716,000 to De Forest and Smythe says : 

"Referrlng now more partleularly to the responsive devlce or détecter of 
our Invention, we hâve found that when two metallic électrodes are slightly 
separated and Included in séries in a circuit contalning a source of current, 
and a suitable médium Is interppsed In séries between their oi>posed surfaces, 
minute metallic particles are tom off from the anode and carried aci-oss 
the gap separatlng the électrodes to the cathode, where they build up little 
trees and bridges, whlch extend out toward and soon reach the anode, thus 
bridging the gap. As long as thèse bridges continue between the électrodes, 
the résistance of the device is comparativley low ; but if It is subjected to 
the influence of an electrical impulse or oscillation, such as results when a 
spark passes between the terminais of an induction coil, the metallic bridges 
between the électrodes are instantly disrupted, and the résistance of the de- 
vlce increases greatly. If a signal-receiving devlce be Included in the local 
circuit with the détecter, thls change in résistance Is made manif est, and 
the passage of the impulse is signaled. Between each spark at the apparatus 
employed In thé production or génération of the oscillations thèse bridges 
between the électrodes are again bullt up, or rather on the cessation of the 
impulse or oscillation the metallic particles again form into chains across 
the gap, and so automatically restore the conductivlty Of the device." 

The spécification of 716,203, after stating that the variable résist- 
ance conductor placed in the local circuit between the aerial conduct- 
or and the ground wire includes two électrodes, says : 

"Wbieh may be plane-faoed bars overlapplng each other, as shown, or 
may hâve such other form and relative positions as will bring their opposed 
faces of suitable area into approximately parallel positions of slight sép- 
aration. In our experiments thus far we hâve found that liqulds interposed 
between the électrodes give the most satisfactory results. The space be- 
tween the overlapping faces of the two électrodes being thereby filled with 
the llquld, whlch, being interposed in séries between the électrodes, forms 
the connection between the électrodes, and thus complètes the conductor. 
The passage of the wave through the conductor greatly increases Its résist- 
ance, and since the variable résistance conductor is in the local circuit this 
change of résistance Is indicated by the téléphone or other signaling device, 
which is also in the local circuit The best way, however, in whlch we hâve 
contemplated niaintaining the constant pressure of the Interposed liquid 
between the électrodes, Is to employ a suitable porous material constantly 
saturated witli the llquld and to interpose such porous material between 
the électrodes. Our experiments hâve demonstrated that such arrangement 
results in the production of the best efCects, and our theory is that the 
porous material opérâtes to retain the particles of métal which are detached 
from oue électrode by the passage of the current and carried toward the other 
electrpde, and to prevent such metallic particles from becoming precipi- 
tated or from settling to the bpttom of the vessel or réceptacle contalning 
the liquid in which the électrodes are immersed. When the électrodes are 
immersed in a liquid contained in an open vessel, as shown in the drawings, 
it is désirable that ail those parts of the électrodes except the actually over- 
lapping surfaces or juxtaposed portions be vamlshed or otherwise so in- 
sulated as to prevent any possibility of short-circuitlng through the liquid. 
In referrlng to the overlapping or opposed surfaces of the électrodes, we do 
not intend to impose any limitation so far as the extent of area of the op- 
posed surfaces is concerned. In fact, we hâve obtained excellent results 
from the use of twa électrodes; one having a plane surface of considérable 
area and the other having a thin or V-shaped edge parallel to the plane 
Burface of the first" 
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This comparison seems to show clearly that Fessenden's patent 
for the hot wire barretter does not cover the invention of the patent 
in suit, so as to prevent a subséquent patent of it to himself which 
would be valid. James v. Campbell, 104 U. S. 356, 26 L. Ed. 786. 
As it was patented, it could only operate by heat on the fine wire of 
the loop to affect the résistance in the local circuit to give a signal ; 
and no use shown of the fine terminal of a broken loop could defeat 
a patent for such a terminal in any combination, for it was ail within 
the two years prior to the application saved by the statute. 

It also seems to show that the De Forest and Smythe receivers 
operate by bridges formed by the local circuit between closely parallel 
électrodes, and broken by the aerial impulse to give the signal, while 
this does not appear to operate by the making or breaking of any 
such bridges, but by a fluid path between the électrodes at variable 
distances. The "thin or V-shaped edge" of one électrode, "parallel 
to the plane surface of the other," with Hquid between, of 716,303, 
are relied upon, and argued, as being the extremely fine and coarser 
terminais with the liquid about them of this patent, or as being the 
same, except as to différences of comparative size and proportion. 
There is truly a suggestion of comparatively fine and coarse terminais 
with Hquid between, but the opération would, from the other parts of 
the description, be understood as performed by making and break- 
ing bridges, instead of by a fluid path, which is not doing the same 
thing in the same, or substantially the same, way as the devices of 
the reissued patent. And while the gênerai suggestion is of relatively 
small and large terminais, there is no deseription of any definite size 
of either, the discovery and planning of which might involve the 
exercise of such ingenuity as to amount to patentable invention, as 
the putting to a new use may. Potts v. Creager, 155 U. S. 597, 15 
Sup. Ct. 194, 39 L. Ed. 275. In this view this part of the patent 
seems to be vaHd for what it covers, if the invention was made by 
Fessenden. It might be owned by him, if made by Vreeland with 
the right to patent it in the name of Vreeland ; but he could not hâve 
the right to patent it in his own name unless he made it himself. 

This question arises between Fessenden and Vreeland upon the 
évidence, and rests largely upon their testimony and the circum- 
stances. The invention came from the hot wire barretter, as is shown 
by the face of the patent in referring to it as an improvement upon 
that ; and the use of a fine terminal in nitric acid as an électrode 
appears to hâve been brought to the attention of Fessenden previous 
to Vreeland. Fessenden had been giving almost the whole of his 
attention with adéquate skill to this subject in the employ of the 
government, and afterward in his own establishment at Fortress 
Monroe, with assistants, appliances, and conveniences. Vreeland 
had been a capable assistant two weeks, and was experimenting with 
the hot wire barretter under direction of Fessenden, in the same 
room. The opération of the currents in the appliances was, as al- 
ways, very subtle, and to be found by trial. Fessenden suggested 
using the fine terminal with the liquid, and a change from the posi- 
tive to the négative side. This operated favorably, as was observed 
by Vreeland, and was brought to the attention of Fessenden. Vree- 



454 140 FEDERAL EEPOETER. 

land did not know ail that Fessenden had known before, nor but that 
what was new to him would be so to Fessenden, and seems to hâve 
thought he made the discovery, while in fact it was a step in Fessen- 
den's côntinuous investigations. It is argued that, as Vreeland first 
operated the invention, the prima fade effect of the patent is rebutted, 
and cannot be maintained without full proof of still prior opération 
by the patentée. But, however this niight be after adéquate proof of 
prior independent use by another, it does not seem that in case of 
contemporaneous daims of invention such burden can properly be 
put upon the patentée. On the wholé the patent appears to be vahd 
according to its face. 

The foundation of the proof of infringement is this stipulation, the 
drawings in which are lettered accordingly : 

"It Is adinitted by défendant companles that prior to the commencement 
of this suit and subsequently to May 26, 1903, défendant companles made, 
used, and sold In the Southern District of New Yorlc apparatus like in ail 
respects to the apparatus described in the foUowing description and illus- 
trated in the annexed drawing: 

"Description. 

"This apparatus Is a part of the receiving station equlpment of a wire- 
lesa telegraph System, and consists of a square wooden box, A. On top of 
same is mounted a hard rubber cylinder, B, occitalning a small glass tube, 
C, closed at the bottom, which glass tube contains a saturated solution, D, 
of caustlc potash. Projectlng into that solution through the 'bottom of the 
tube is a wire, E, of No. 28 gauge. On top of the hard rubber cylinder is 
moimted a métal bridge, through the center of which an adjusting screw is 
flxed, a Wollaston wire, belng a fine silver-coated platinum wlre. G, the 
diameter of the platinum core belng thlrty-eight one-mllliouths (.000038) 
of an ineh, and of the sUver-coated part one-thousandth (.001) of an inch. 
The lower end of the wlre dlps Into the sald solution. The length of the part 
of this wlre which is thus immersed Is ef|ual to between 200 and 500 times 
the diameter of the platinum core. The sllver coating of the wlre was pre- 
viously removed to a distance of about one-sixty-fourth of an inch from the 
end, by dissolving in a sultable acid. L, !>,' and 17' are swltches connected 
ta the parts of the apparatus contalned in the square wooden box. The 
drawing shows a number of bindlng posts which are suitably connected to 
the electrical clrcultd." 

Hère are the extremely fine terminal from the aerial wire of ex- 
actly the dimensions of that in the patent, with the liquid in connec- 
tion with the local circuit, and the terminal leading to ground. The 
liquid seems to be an équivalent of nitric acid for this purpose, 
and the testimony shows that to hâve been sometimes used. This 
seems to make out infringement so far as valid daims cover it. The 
substance of the invention is the arrangement of the extremely fine 
terminal and short projection into the liquid, with aerial, ground, and 
local circuit connections. What was new only was required to be 
described. What was old and would be understood by those skilled 
in the art would be read in, the same as if described. Loom Co. v. 
Higgins, 105 U. S. 580, 26 L. Ed. 1177. 

None of the claims seems to hâve been so framed as to very ex- 
actly fit the invention, but the eleventh, twenty-third, and twenty-fifth 
may perhaps be properly so construed as to cover it; and if they can 
bcy according to well-settled principles applicable to such cases, they 
of, course should be. In the eleventh, the description "extremely 
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fine" may apply to the extent of immersion as well as to the diameter 
of the terminal, leaving the ordinary ground terminal to be under- 
stood; in the twenty-third the description "so small an immersed 
area" may apply to both the diameter and length of the immersion; 
and so of the twenty-fifth, except the hmitation to production of 
thermal efïects. There is a dispute as to whether the change of ré- 
sistance is thermal or otherwise ; but that does not seem material, 
except as to this limitation. If the same physical appliances pro- 
duce the same results, they cannot be justly said to do it in différent 
way» because of such merely disputable variances in hidden pro- 
cesses. The substantial identity of the structure does not seem to be 
thereby prevented. The sixth claim seems to be only for the nitric 
acid as new, which probably cannot be upheld, and the third, twen- 
ty-fourth, twenty-sixth, and twenty-eighth are so gênerai as to leave 
their validity and appHcation doubtful, and they are not now passed 
u.pon. 

Decree for plaintifï as to eleventh, twenty-third, and twenty-fifth 
claims. 

In Settlement of Decree. 

(November 8, 1905.) 

The îndividual défendants seem to be proper parties, and liable 
to injunctibn, although not to costs, and for profits and damages, if 
participated in as individuals. The statutes restricting costs upon 
filing a disclaimer after suit seem only to apply where a disclaimer 
is necessary to upholding the patent, and is filed for the purpose of 
saving it. That is not the situation hère. No part of the invention set 
forth to which the claims held valid apply needs to be disclaimed to 
make or leave them valid. The doubt about those in question not 
held to be valid arises from their description of what is claimed, 
and not from failure of right of the patentée to what they might 
hâve covered. The varions forms of claims for the same thing need 
not ail be valid ; and those that for indescription are not valid need 
not be disclaimed in order to recover upon those that describe the 
actual invention. That costs were not mentioned was not intended 
to indicate that they should not foUow the recovery. 

The decree is made to conform to thèse views. 
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UNITED SïATES v. THURSTON COUNTY et al. 

(Circuit Court, D. Nebraska. September 14, 1905.) 

No. 218. 

INDIANS— Sale of Lands of Deceased Allottee — Taxation of Pboceeds. 

Under Act May 27, 1902, c. 888, § 7, 32 Stat. 245, wMch provides that 
the beirs of a deceased Indian allottee may sell the lands allotted to the 
décèdent, subject to restrictions upon its aliénation, with the approval 
of the Secretary of the Interlor, and give full title thereto, free from such 
restrictions, the effeet of such a sale is to teruiinate the trust relation of 
the United States wlth respect to such lands, and to leave their proceeds 
in the hands of the heirs, subject to state and local taxation, the same as 
other property of citizens. Nor is such right of taxation affected by rég- 
ulations made by the Secretary of the Interior, iniposing conditions to 
his assent to such sales with respect to the disposition of the proceeds. 

In Equity. On demurrer to bill. 

William H. Moody, Atty. Gen., Irving F. Baxter, U. S. Atty., and A. 
W. Lane, Asst. U. S. Atty. 
W. E. Whitcomb and Thos. L. Sloan, for défendants. 

MUNGER, District Judge. The bill in this case in substance allèges 
that certain Omaha Indians and certain Winnebago Indians had lands 
allotted to them in the state of Nebraska, under the acts of Congress of 
August 7, 1883 (32 Stat. 341, c. 434), and February 8, 1887 (34 Stat. 
389, c. 119), and acts amendatory thereof. The law under which said 
allotments were made provided that the United States should hold the 
lands thus allotted for the period of twenty-five years, in trust for the 
sole use and benefit of the Indian to whom such allotment should be 
made, or, in case of his decease, to his heirs according to the laws of 
the state, and that at the expiration of said period of 35 years the 
United States should convey the land so allotted by patent to said In- 
dian or his heirs as aforesaid, in fee, discharged of said trust, and free 
from ail charge or incumbrance whatsoever. The act provided that ail 
sales or contracts of sale made by the Indian before the expiration of 
said 35 years should be absolutely null and void. In May, 1902, Con- 
gress passed an act (33 Stat. 345, c. 888), in the seventh section of 
which it was provided: 

"That the adult heirs of any deceased Indian to whom a trust or other pat- 
ent containing restrictions upon aliénation has been or shall be issued for 
lands allotted to him may sell and convey lands inherited from such décè- 
dent, but in case of minor heirs their interests shall be sold only by a guardian 
appointed by the proper court upon the order of such court, made upon péti- 
tion filed by the guardian, but ail such conveyances shall be subject to the 
approval of the Secretary of the Interior, and when so approved shall convey 
a full title to the purchaser the same as if final patent without restriction 
upon the aliénation had been issued to the allottee. Ail allotted lands so 
alienated by the heirs of an Indian allottee and ail lands so patented to a 
white allottee shall thereupon be subject to taxation under the laws of the 
state or territory where the same is situate: Provided, that the sale herein 
provided for shall net apply to the homestead during the life of the father, 
mother or the minority of any child or children." 

It is further alleged in the bill that by paragraph 1 of section 1 
of the amended rules of the Interior Department, relating to Indian 
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affairs, approved October 4, 1902, as subsequently amended Septem- 
ber, 1904, and March, 1905, it was provided: 

"Owners of such inherlted Indian lands desiring to sell the same may péti- 
tion the Indian agent or other officer having charge, vvithiu wliose territorial 
jurisdiction the land is situated, praying that the land therein described may 
be sold under sald act in accordance with the régulations, and agreeing that 
the proeeeds to be derived therefrom shall be placed in one or more national 
banks, to be desiguated by the Commissioner of Indian Affairs, and which said 
bank shall furuish satisfactory bonds to guaranty the safety of such deposits, 
to the crédit of each heir in proper proportion, subject to the check of their 
reeognized guardians, for amounts not exceeding ten dollars to each in any 
one month when approved by the agent or other otRcer in charge, and only 
when so approved, and for sums in excess of ten dollars per month upon the 
approval of such agent only when speoifically authorized by the Commissioner 
of Indian Affairs. The pétition shall be ^igned by ail the lawful heirs, and, in 
case of mlnors, by their légal rejjresentatives, and sliall set forth every mate- 
rial fact necessary to show fuU title under the laws applicable." 

It is alleged in the bill that certain Indians of the Omaha and 
Winnebago tribes, therein named, were heirs of deceased allottees, 
and as such inherited allotments from deceased ancestors, which al- 
lotted lands, so descending to them, had been sold and conveyed 
with the approval of the Secretary of the Interior; that the pro- 
eeeds derived therefrom had been deposited to the crédit of each of 
said named Indians in the Security National Bank of Sioux City, 
lowa, and were on deposit therein on April 1, 1905 ; that said Indians, 
with one exception named, were résidents of Thurston county, Neb. ; 
that the county authorities of Thurston county hâve for the year 1905 
assessed against each of said Indians the moneys so on deposit in said 
bank and levied taxes thereon as upon other property. The bill is 
filed to restrain the enforcement of said tax and to hâve the same 
declared illégal and void. To the bill the défendants hâve filed a gênerai 
demurrer. The case has been submitted upon stipulation of the parties, 
made in open court, that the décision upon the demurrer should be a 
final judgment in the case. 

The theory upon which the government seeks to maintain the 
action is that as the lands vt^hich were allotted to the several de- 
ceased parties were held in trust by the United States for such 
allottee or his heirs and not subject to taxation, the fund derived 
from the sale thereof is charged with the same trust, and hence not 
subject to taxation. The correctness of this position détermines the 
controversy. The Suprême Court, in Re Heff, 197 U. S. 488, 25 
Sup. Ct. 506, 49 L. Ed. 848, settled the doctrine that an Indian, to 
v/hom an allotment of land had been made under the act of Februarv 
8, 1887, was emancipated from fédéral control, and became a 
citizen of the United States and of the state in which he résides. The 
efïect of this décision was to place the Indian to whom an allotment 
of lands had been made, so far as his personal and political rights 
were concerned, in the same class as other citizens. He could 
engage in ail business pursuits, enter into contracts the same as 
other citizens, was amenable to the laws of the state, entitled to its 
protection, and subject to its burdens the same as other citizens. 

Property given by the United States to any of its citizens, to 
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which, the government retains the title and holds the same in trust 
until the fulfiUment of certain conditions, is not subject to state 
taxation. This rule is se firmly settled and established that it needs 
no citàtioh of authorities in support thereof . That the United States 
could donate to any of its citizens, whether Indian or white per- 
son, a part of its public domain, retaining the title for a period of 
years for the accomplishment of certain purposes, is not open to 
dispute. Congress gave to certain Indians allotmehts of land, 
which they could use, possess and enjoy the fruits thereof, but should 
not be entitled to the full ownership until the expiration of 25 years. 
No question can be urged against the power of Congress to dispose of 
the land Upon such condition. It might hâve increased the period beyond 
25 years, diminished it to 10 years or 1 year, or given the absolute fee 
title to the Indian without any conditions. Upon the granting by 
Congress to the Indian of the fee title to land without any conditions, 
such land unquestionably would be subject to taxation, the same 
as land the title to which belonged to any other citizen; or, in other 
words, the property of an Indian who has become a citizen of the 
United States under the act of Congress mentioned is subject to 
taxation under the laws of the state the same as like property held in 
like manner by any citizen of the state. 

This leaves the simple inquiry as to the effect of the act of Con- 
gress of May 27, 1902, authorizing the sale of allotted lands by the 
heirs of a deceased allottee. The act authorizes such parties to make 
a sale of such land and convey a full and complète title thereto, free 
from the trust held by the United States. Such conveyances, how- 
ever, were to be subject to the approval of the Secretary of the In- 
terior; that is to say, a sale by such heirs did not become effective 
until the Secretary of the Interior approved of the sale. When he 
approved of the sale, the conveyance was effective and valid, and 
the proceeds derived from the sale became and were the absolute 
property of the grantors. As to such proceeds, the act did not 
create or reserve any trust relation between the United States and 
the grantors, and such property, the considération for such sales, 
was subject to the jurisdiction of the state for taxing purposes the 
same as other property. The mère fact that the Secretary of the 
Interior has provided by régulation that, as a condition upon which 
his approval of a sale will be given, the grantor must deposit the fund 
in some approved bank to the crédit of such grantor, to be drawn 
out by the depositor only upon the approval of the agent in charge 
of the Indian tribe, where the sum is $10 or less per month, and 
the approval of the Commissioner of Indian Affairs when the amount 
exceeds $10 per month, does not vest in the United States a trust own- 
ership in such fund, so as to relieve it from being subject to taxa- 
tion. 

The case of the United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 
478, 47 L. Ed. 532, does not announce a contrary doctrine. That 
case simply held that lands allotted to an Indian during the 25 
years in which the title to the same was held in trust by the United 
States were not, nor permanent improvements placed thereon, sub- 
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ject to taxation. That case further decided that personal property, 
such as cattle, horses, and property of like character, furnished by the 
government to the Indian for the purpose oî enabling: him to 
conduct agricultural pursuits upon the lands so allotted, was not 
subject to taxation. Tlie court, speaking with référence tliereto, said: 

"It was, in fact, the property of the United States, and was put into the 
hands of the Indians, to be used in exécution of the purpose of the govern- 
ment in référence to them." 

That case, to my mind, has no bearing upon the présent case, as Con- 
gress has given the Indian the unHmited ownership and control of the 
proceeds of the sale of certain lands. 

It is unnecessary to discuss whetlier the régulation of the Secretary 
of the Interior, which requires the grantors to deposit the funds in 
the bank in the manner and under conditions before stated, is a 
valid régulation. What Congress doubtless contemplated by the 
act, in providing that ail sales should be subject to the approval of 
the Secretary of the Interior, was that if he should find that the 
heirs were being defrauded, were not to receive the full value of the 
land, and that the sale was an improvident one, they should be 
protected by his refusai to approve the sale. It was not the intent 
and purpose of Congress that the Secretary, as a condition of giving 
his approval, should provide that the United States should retain 
the fund derived from the sale, subject to the same trust relation 
which existed with référence to the land. Under the régulation of 
the Secretary of the Interior, the fund is not deposited to the crédit 
of the United States, but is deposited to the crédit of the individual 
Indian. If any trust relation exists between the United States and the 
Indian as to the fund, it is by virtue of the private contract made 
by the Indian, and not by virtue of the act of Congress. 

I am clearly of the opinion that the United States has not such 
a bénéficiai interest in the fund in question as to exempt such fund 
from taxation by the state. Hence the demurrer is sustained, and 
the bill dismissed for want of equity. 
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In re WOOLLCOTT. 

(District Court, E. D. North Carollna. September 7, 1905.) 

Bankbuptcy — Exemptions — Pboperty Obtained by Fbaud. 

The Personal property exemption allowed to a debtor by the law of 
North Carollna cauuot be claimed by a bankrupt ont of a stock of goods 
wliicli he obtained by fraud by falsely representing hlmself as agent 

In Bankruptcy. On certificate from référée. 

Pou & Fuller, for creditors. 
Bart M. Gatling, for bankrupt. 

PURNELL, District Judge. The référée certifies as follows: 

"The bankrupt, thrbugh hls counsel, made motion to hâve the personnl 
property exemption allotted ont of the stock of goods in the hands of the 
trustée, and such articles of personal wearlng apparel as were scheduled by 
hlm, as provlded for under the Constitution and laws of the state of North 
Carollna and the bankrupt act. The sélection was made by tho bankrupt, 
and the value of the articles duly appralsed; but dellvery of the same was 
refused by the trustée on objections filed by creditors. The objectors claim 
that the bankrupt Is oiily entitled to those articles of personal property con- 
slstlng of wearlng apparel, as appears in hls sélection, and valued at the 
sum of $150 ; that he Is not entitled to any exemption from the stock of goods 
on the ground that he obtained the property by fraud, by holding hlmself out 
to the world as agent, up to the moment of filing hls pétition in bankruptcy, 
when In fact he had no principal, and concealed thls fact, and in hls évidence 
glven before the undersigned référée states that such devlce was adopted for 
the purpose of keeping hls old judgment creditors from issuing exécution 
agàlnst hls property. Objectors further contend that for the court to allow 
the bankrupt to claim the balance of hls exemption from the stock of goods 
would be enabllng hlm to take advantage of his own fraudulent and wrongful 
act, and that he Is only entitled to that part of hls personal property exemp- 
tion which is not tainted by fraud, and not to any portion of the stock of goods 
which was turned çver to the trustée in bankruptcy, as he has no title to 
the same on accoutit of the goods being sold to hlm as agent when in fact 
he had no principal and so states in his évidence. Objectors claim that the 
prlnciple of équitable estoppel applles, and that the court will not allow the 
bankrupt to take advantage of his own wrongful act in holding hlmself ont as 
agent to the world, when in fact he had no principal. Creditors cite, in sup- 
port of their contention, Donaldsou v. Farwell, 93 U. S. 631, 23 L. Ed. 993; 
Des Farges v. Pugh, 93 N. C. 31, 53 Am. Kep. 446. The bankrupt's attorney In- 
slsts that the contentions of creditors are without avail, that the bankrupt 
has title to the property claimed as i>art of his exemption, and that the ques- 
tion of estoppel does not apply, and cites the following cases : Crummeu v. 
Bennet, 68 N. C. 494 ; Duvall v. Eollins, 71 N. C. 220 ; Lambert v. Kinnery, 74 
N. O. 350: Curlee v. Thomas, 74 N. C. 54; Board of Com'rs v. Riley, 75 N. C. 
146; Gaster v. Hardie, 75 N. C. 460; Littlejohn v. Egerton, 76 N. 0. 40S; 
Dortch V. Benton, 98 N. C. 190, 3 S. E. 638, 2 Am. St. Rep. 331. 

"ïour undersigned référée, after reading the authorities cited by both sides, 
is of the opinion that the bankrupt is not entitled to any exemption from the 
stock of goods ; that he Is estopped from clainiiug such. His title to the 
articles composing the stock of goods cannot be perfected in the court of 
bankruptcy, by déclaration, made after the filing of hls pétition, setting up a 
différent state of facts, différent from that which he held out to the world as 
truly exlsting up to the moment of the filing of his pétition. The bankrupt 
advertised hiniself, accordlng to his own évidence, as agent, but, when filing 
his pétition, schedules the property acquired as agent as his own, and 
déclares upon examinatlon in bankruptcy that he had no principal, and that 
the person for whom he held hlmself out as agent knew nothing of the fact 
and did not hâve any interest in the business. Ile desires the bankruptcy 
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coTirt to take this property and adminlster It upon hls pétition as If the title 
was in him, and to set aside a part of hls Personal property exemption (rom 
the same, upon hls déclaration and clalm that the property Is hls. Your uuder- 
slgned référée is of the opinion that the objections of creditors are valid, In 
so far as they relate to the articles of personal property selected by the 
bankrupt from the stock of goods, and that he is estopped from claiming thls, 
but that the bankrupt Is entltled as a part of hls exemption to the articles of 
Personal property, consisting of wearlng apparel, watch, etc., as selected by 
hlm ; the same being by agreement valued in the sum of $150. 

"[Signed] Victor H. Boyden, Référée in Bankruptcy." 

The only question presented is whether the bankrupt is entitled to a 
Personal property exemption out of the stock of goods obtained by him 
as "agent," when he was not agent or failed to disclose his principal, 
as required by the act of the Législature, or whether he in reality had 
title ; in short, can he acquire title by a f raud, which was admitted ? 

Constitution N. C. art. 10, § 1, is as follows: 

"The Personal property of any résident of thls state, to the value of flve 
hundred dollars, to be selected by such résident, shall be, and is hereby ex- 
«mpted from sale under exécution, or other final process of any court, Issued 
for the collection of any debt." 

Equity controls in bankruptcy when not otherwise provided, and, 
there being no explicit décision to the contrary, must control in this 
case. The rule in equity that one cannot take advantage of his own 
iraud is too old and well settled to require the citation of authority. 
The fraud is admitted. The personal property exemption under the 
Constitution is personal to the debtor. He must own the property 
claimed. As the bankrupt could acquire no title by his own fraud, the 
goods pass to the trustée for the benefit of creditors. 

The décision of the référée is afïïrmed. 



Ex parte BROWN et al. 
(District Court, B. D. North Carolina. September 15, 1905.) 

1, Habeas Corpus — Fedeeal Courts— GRorNos for Wbit. 

A fédéral court has no power to inqulre into the legality of the déten- 
tion of a State prisoner on a writ of habeas corpus, on the ground that it 
is in violation of the state Constitution. 

[Ed. Note. — Jurisdiction of fédéral courts in habeas corpus proceedings, 
see note to In re Huse, 25 C. C. A. 4.] 

2. Same — Constitution al La vit — Due Peocess of Làw — Denial of Jury 

Tbial by State. 

The fédéral Constitution does not guaranty to eitizens the right to a 
jury trial, except in the coiu-ts of the United States ; nor does the f act 
that a prisoner, convicted and sentenced for a criminal oiîense in a state 
court, was not glven a jury trial, nor entitled to one under the state 
statute, entitle hlm to be discharged on a writ of habeas corpus by a 
fédéral court, on the ground that his conviction was without due process 
of law. 

[Ed. Note. — For cases in point, see vol. 31, Cent. Dig. Jury, § 23.] 

Habeas Corpus. 

J. C. L. Harris & Son, for petitioners. 

W. B. Snow, City Atty., and R. D. Gilmer, Atty. Gen., for respond- 
ent. 
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PUR:NiÉIyL, District Judge (orally). It will "be noted that the_writs 
in thçse cases were issued on a day when the Circuit and District 
Courts were both regularly opened and upon pétition which showed 
that citizens of the state were restrained of their liberties. In basing 
an arguiîient as to jurisdiction, counsel are inadvertent to the law as 
enacted in section 609, Rev. St. [U. S. Comp. St. 1901, p. 494], and de- 
cided in Robinson v. Satterlee, 3 Sawy. 134, Fed. Cas. No. 11,967, and 
In re Circuit Court, 1 Dill. 1, Fed. Cas. No. 3,728. Section 752, Rev. 
St. [U. S. Comp. St. 1901, p. 592], provides the several justices and 
judges of the said courts, within their respective jurisdictions, shall 
Lave power to grant writs of habeas corpus for the purpose of an in- 
quiry into the cause of restraint of liberty. There is, therefore, no 
force in the question suggested as to the jurisdiction, though it is 
proper to be raised in every case, and is the first question the court 
should consider. Upon pétition presented, the writ was properly is- 
sued. Bertha Brown was in custody, and the other défendants in the 
workhouse. 

As to the question of a violation of the state Constitution, this court 
will not consider or construe the state Constitution, but will adhère 
and follow the décisions of the Suprême Court, of the state. The 
Suprême Court of the state having construed the action of the Gen- 
eral Assembly in establishing a similar court, the questions efifecting 
violation of the state Constitution are eliminated. 

Does the act of the General Assembly violate the Constitution of 
the United States ? The police powers of the state are not discussed, 
except incidentally, although the court directed attention to this ques- 
tion. Petitioners rely on the décision of Callan v. Wilson, 127 U. S. 
540, 8 Sup. Ct. 1301, 32 L. Ed. 223, opinion by Justice Harlan, and 
the opinion delivered by Judge Speer, as reported in Jamison v. Wim- 
bish (D. C.) 130 Fed. 351. The first décision is under the fifth amend- 
ment of the Constitution, which, with others of the first eight amend- 
ments to the Constitution, apply to , proceedings in the United States 
courts. In the argument it was conceded, or, if not conceded, it is the 
opinion of this court, that the opinion of Justice Harlafi is applicable to 
the fédéral courts, and has nothing to do with the proceedings in state 
courts. In the décision or able opinion of Judge Speer in the other 
case there appears to hâve been no proceedings (that is, there was no 
writ sworn out) , and there was no opportunity given the défendant to 
set up a défense (that is, from my reading of the opinion). In that 
case the défendant was not held by due process of law. I do not know 
what the law of Georgia is in regard to municipal courts, and it does 
not make mùch différence in this décision. Iii tHë case at bar a war- 
rant was sworn out by the chief of police on inforrnation and belief. 
As to the case of Bertha Brown, it is said by counsel that, if she does 
not pay the fine for the nonpayment of which she was committed, she 
will be put on the roads. That is anticipating something that may be 
done, but has not been done. It was suggested to counsel that pos- 
sibly would be peonage ; the décision of the Suprême Court being that 
peonage under the statute is based on the debt and involuntary serv- 
itude for the payment thereof. In ail the cases at bar there was due 
process of law in accordance with the state practice. The décision is 
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found in Clyatt v. United States, 197 U. S. '207, 25 Sup. Ct. 429, 49 
L. Ed. 726, that this is peonage — a violation of the statute ; the act which 
authorizes this involuntary servitude for the nonpayment of a fine 
and cost would be a violation of that statute and the fourteenth amend- 
ment of the Constitution. But that has net been donc in the Bertha 
Brown case. '' 

Counsel expressly disclaim, when suggested by the court, that this 
proceeding was put on the ground of peonage or involuntary servitude, 
rtud it was finally conceded by counsel the only question in this case was 
the déniai of trial by a jury. The Constitution of the United States 
does not guaranty this to any citizen, except in the courts of the 
United States. Défendants had counsel, or were given the benefit of 
counsel and summoning witnesses; no objection made to trial court 
hearing case; no demand made for jury trial. For what reason this 
court has no right to say. They each went to trial and were guar- 
antied the right of appeal. The proper place to test the question as 
to the act creating the police court of the city of Raleigh is by appeal 
to the Suprême Court of the state and by writ of error to the Suprême 
Court of the United States. The Constitution of the United States 
does not guaranty the right of trial by jury, except in the courts of 
the United States. The due process of law provided for in the four- 
teenth amendment does not apply to state courts under any ironclad 
rule, but the state has thé right to provide the method of trial for 
its citizens, and trial by jury is not guarantied by the Constitution of 
the United States, and the court is of the opinion that this point is not 
well founded. 

It is my opinion that this court should not interfère in thèse cases, 
and the pétitions are therefore dismissed, and the défendants are re- 
manded to the state authorities. An order will be entered to that 
effect, This ends the case as far as this court is concerned. 



UNITED STATES v. CERTAIN LANDS IN TOWN OF JAMESTOWN, R. I. 

(Circuit Court, D. Rliocle Island. September 20, 1905.) 

No. 2,570. 

Emisent Doma.in — Right to Compensation — Easement in Street. 

Wliere deeds descrlbe the property conveyed as parts of a platted tract 
and refer to streets thereon, tlie description is with référence to the plat, 
and, under the rule of law established by décision in Rhode Island, the 
grantees acquire as appurtenant to their lands a right of passage over ail 
parts of such streets, and are eutitled to damages whenever any part of 
the same Is eondemned for another public use whlch deprlves them of 
such right. 

Condemnation Proceedings. On motion to dismiss certain claims 
for damages. 

Chas. A. Wilson, U, S. Atty. 
Wm. P. Sheffield, Jr., for claimants. 
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BROWN, District Judge. By stipulation, it appears that the claim- 
ants therein named, at the time of the entry of the decree of condemna- 
tion, were respectively seised in fee of certain parcels of land, parts of 
"Océan Highlands," so called; that at the time of the sale of said 
parcels of land to the claimants or their ancestors in title a plat was 
shown to the purchasers, on which was designated "Highland Drive" 
as an open way ; that the said plat is referred to in the several deeds 
of the claimants, and was on file, being received for record, in the 
office of the town clerk of the town of Jamestown ; that said plat is not 
now in the town clerk's office. A portion of Highland Drive having 
been condemned by the United States, it follows, if the claimants had 
rights of passage over ail portions of Highland Drive, that some por- 
tion of the claimants' rights has been taken by the United States. 

I am of the opinion that, upon the facts set forth in the stipulation, 
the claimants, according to the settled law of Rhode Island had ac- 
cjuired as appurtenant to their lands a right of passage over ail parts of 
Highland Drive, including that portion of said drive condemned by the 
United States. Clark v. City of Providence, 10 R. I. 437; Chapin v. 
Brown, 15 R. I. 579, 10 Atl. 639; Johnson v. Stitt, 21 R. I. 429, 44 Atl. 
513; Thaxter v. Turner, 17 R. I. 799, 24 Atl. 829; Johnston v. Old 
Colony R. R. Co., 18 R. I. 642, 29 Atl. 594, 49 Am. St. Rep. 800. 

The attorney of the United States contends that thèse claimants 
hâve no private easements in that part of Highland Drive taken by 
condemnation. It is argued that none of the deeds whereby claimants' 
acquired title contâins an express grant of any rights over that part of 
Highland Drive actually taken, and that no part of their lands borders 
on that part of the way so taken ; that nothing in the claimants' deeds 
indicates that the lands were purchased with référence to said plat of 
Océan Highlands. It is also contended that évidence that a certain 
plan, to which no référence is made in the deeds, was exhibited to 
them at the time of purchase, is incompétent to enlarge their grants. It 
is also contended that Highland Drive is merely a public highway, and 
that the only injury to claimants is one in common with the public, 
for which the claimants are entitled to no damage. 

As the claimants base their claims upon the proposition that they are 
the owners of private easements, we need not consider whether there 
is any évidence before us that Highland Drive is in fact a public high- 
way. The previous décision in this case (112 Fed. 622, 623), and the 
cases therein cited, as well as décisions to the efïect that no recovery 
can be had for consequential injuries resulting from eminent domain, 
are not in point. 

The attorney for the United States contends that as a matter of law, 
upon the undisputed facts, the claimants hâve no such rights of way as 
to entitle them to damages. This argument is not based upon the 
stipulation of facts alone, but upon a référence to the deeds on file, 
which it is said contain no express grants of rights over that part of 
Highland Drive actually taken, and show that none of the claimants' 
estâtes bound on said part of Highland Drive, and that nothing in the 
deeds indicates that the lands were purchased with référence to said 
plat of Océan Highlands. 

Questions arise, however, whether the contention that the deeds do 
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not indicate that the lands were purchased with référence to said plat 
is not inconsistent with the stipulation "that the said plat of the 'Océan 
Highlands,' with said 'Highland Drive' thereon, is referred to in the 
several deeds," etc., and whether, in view of the stipulation, we are at 
liberty to consider, upon this motion to dismiss, the provisions of the 
deeds in détail. We may pass thèse questions, however. 

Upon an inspection of one or more of thèse deeds, ail of which 
I assume to be in substantially the same form, since on the argument 
no distinction was made betvveen the rights of the différent claimants, 
and since no such distinction is made in the stipulation, it appears that 
the parcels sold were described as portions of Océan Highlands ; that 
various streets, including Highland Drive, were referred to as existing 
streets or ways ; that various restrictions are referred to as applicable 
to the owners or occupants "of any portion of said Highlands on the 
said plat thereof"; and that the design is expressed "to make every 
portion of said Océan Highlands subject to said conditions for the 
benefît of any other portion thereof forever." 

Upon the face of the deeds, therefor, it sufficiently appears that 
Océan Highlands was, at the time of purchase, a platted tract, with 
Highland Drive shown as a street thereon ; and, as the deeds are not, 
therefore, inconsistent with the stipulation, I am of the opinion that the 
claimants' lands are "described by a référence to said plat" in such 
manner as to make applicable the well-established rule laid down in 
the décisions of the Suprême Court of Rhode Island above cited. Con- 
sidering the terms of the stipulation in connection with the terms of 
the deeds themselves, it seems clear that it cannot be said as a matter of 
law that the claimants had no such rights of way as to entitle them 
to any damages. 

It is further contended that, owing to the remoteness of the claim- 
ants' land from the land taken, the damages sought to be recovered 
"are purely sentimental, too remote and consequential for assess- 
ment." While an inspection of the plat would seem to give support 
to the contention that many of the claims for damages are grossly 
exaggerated, the proper mode for protecting the United States from 
extortionate demands for the destruction of the claimants' rights is 
rather in the application of proper ruies of évidence as to actual dam- 
ages than in the dismissal of the claims. 

The motion to dismiss is denied. 



FRUIN-BAMBRICK CONST. CO. v. FT. SMITH & W. R. CO. 

(Circuit Court, W. D. Arkansas, Ft Smith Division. September 11, 1905. On 
Motion to Reopen Case, December 7, 1905.) 

I. CONTEACT rOB RAILROAD CONSTRUCTION — PROVISION MaKINO ENGINEEK 

Umpiee. 

A contraetor for railroad construction under a contract whicli pro- 
vides that the décision of the chief engineer of the railroad company shall 
be final and conclusive upon any question arising thereunder is bound 
thereby, and cannot recover any sum In excess of that allowed in the final 
estimate of the engineer, unless it is shown that in mailing such estimate 
be was guilty of collusion oi- fraud, or exhibited such an arbitrary and 
140 F.— 30 
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wanton disregard of the contractor's plaln rlghts under the contract as 
to he equl valent to fraud, or committed errors or mlstakes to the con- 
tractor's préjudice 80 gross and palpable as to leave no doubt In the mlnd 
of the court that grave Injustice was done him. 

2. SAME CONSTUUCTION OF SPECIFICATIONS. 

A provision of the spécifications in a contract for rallroad construction 
that "solid rock" shall Include "ail other materlal which in the judgment 
of the engineer cannot be moved without being blasted" Is to be glven 
a reasonable construction with référence to practical rallroad construction, 
and solid rock may thereunder Include material whlch can be moved 
without blastlng, where such mode of moving It would not be practical. 

8. Same — Fbaxtdulent Action or Enginker — Impeachment of Estimate. 

Evidence eonsidered, and lield sufflclent to establish collusion and bad 
faith on the part of the chlef engineer of a rallroad company in making 
the final estimate of construction work done by a contractor, such as to 
entitle the contractor to show the Incorrectness of such estimate, al- 
though by the terms of the contract It was made final and conclusive on 
both parties. The évidence also held to show that a change In the 
classification of certain of the work by the engineer from that made by hls 
predecessor, who dled after the work was completed, was erroneous and 
not made in good falth, and should be set aslde, and the flrst classification 
restored. 

4. Damages— Time Penalty— Waiveb. 

Where a contract for the construction of a rallroad Imposed a penalty 
of $100 per day for delay beyond a time flxed for the completlon of the 
work, the company, by taklng possession of the road and running trains 
thereon for commercial purposes before it was fully completed, waived 
such penalty for the tlme thereafter before Its completlon. 

5. Same — Intebest. 

Where the chlef engineer of a rallroad company dlshonestly and fraudu- 
lently delayed giving a contractor a certiflcate of the completlon of the 
work, requlred by the contractor before final payment became due or suit 
could be brought, the contracter Is entitled, on recovery, to Interest on the 
amount f ound due hlm from the tlme when the certiflcate should reason- 
ably hâve been glven. 

In Equity. 

This Is a suit brought by the Fruln-Bambrlck Construction Company (here- 
after. for brevlty, called the "Construction Company"), against the Ft Smith 
& Western Kailway Company (hereafter, for brevlty, called tha "Rallroad 
Company") upon a contract for the construction of about 120 miles of the rall- 
road of the latter, beginning at section 77, on the Canadlan river. In the 
Indian territory, and extending west to section 193 (both Incli^sive), at Guth- 
rie, 0kl. The contract on which the suit is brought 'is the ordlnary rallroad 
construction contract, difCering (as they ail do, so far as the court bas observed 
them) in some détails, and covers the grading, masonry, and trestle bridging. 
The contract is badly drawn, and In some respects indeflnlte, calllng for care 
In its construction. It contains the following sections : 

"(7) 'She aforesaid party of the second part hereby agrées that whenever 
this contract shall be completely performed on the part of the said party of 
the first part, and the chief engineer bas certifled to the same in writing, the 
said party of the second part shall pay to the party of the first part for ail 
materials and labor furnished under this contract at the priées hereinafter 
set forth, first having deducted the amount of ail prevlous payments and the 
amount of ail daims against said first party as specified In paragraphs four 
(4), eight (8), nlne (9), and ten (10) of this agreement, which the second 
party may hâve paid or which remain unsettled at that date ; It being ex- 
pressly understood and agreed between the parties hereto that ail monthly or 
progress estimâtes whlch may be made from time to tlme as the work pro- 
gresses are only approximate, and will not govern or afCect In any way the 
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amount of the final estimâtes as made by the chief engineer after the eomple- 
tion of the terms of this contraet. » » * This agreement is based upon 
the rates and priées as set forth in the proposition of the party of the flrst 
part hereto attached and forming a part of this contraet." 

"(13) And it is mutually agreed that the décision of the chief engineer shall 
be final and conclusive on any dispute wUlch may arise between the parties to 
this agreement relative to or toucbing the same ; and each of said parties 
does hereby waive any right of action or other remedy, in law or otherwise, 
by virtue of said covenants, so that the décision of the said engineer shall, 
in the nature of an award, be final and conclusive on the rights and claims 
of said parties." 

The chief engineer made his final estimate under section 7, and it Is assailed 
by the bill as grossly erroneous and fraudulent. The provisions above quoted 
are pleaded by the défendant, and the allégations of gross error and of fraud 
by the chief engineer are denled. The contentions of the parties mostly grovr 
out of the classification of material on sections 107, 108, and 120, and the 
proper construction to be placed on certain provisions of the contraet. True, 
there are other contentions; but they will sufiiciently appear in the opinion. 
The spécifications (which are made part of the contraet) contain the follow- 
ing provisions: 

"(17) Excavations in earth will generally be taken out twenty (20) feet 
in width at subgrade, with side slopes of one (1) horizontal to one (1) ver- 
tical, unless otherwise instructed by the engineer in charge. Earth excava- 
tion shall embrace ail excavated material not included in the class loose rock 
or solld rock. 

"(18) Loose rock excavation, unless otherwise instructed by the engineer 
In charge, will be taken out the same width and with the same slopes as ex- 
cavation in earth. Loose rock shall comprise ail boulders and detached masses 
of rock measuring over one cubic foot and under one cubic yard in bulk, and 
ail hard and tough cemented gravel, slate, coal, and soapstone ; aiso stratifled 
stone in layers of six inches and under separated by layers of earth. When 
required by the engineer, excavations in loose rock will be taken out one (1) 
foot below subgrade, and filled in again with material sultable for roadbed. 

"(19) Solid rock excavation shall be taken out twenty (20) feet wide at base, 
with slopes of one-quarter (14) horizontal to one (1) vertical. Solid rock shall 
comprise , first, rock In solid beds or masses, in Its original or stratlfied posi- 
tion; second, boulders or detached masses of rock exceeding one (1) cubic 
yard, and ail other material which, in the judgment of the engineer, cannot 
be moved wlthout being blasted. Solid rock excavations will be taken out one 
(1) foot below subgrade and filled in agaIn with sultable material for road- 
bed. Ail excavations will be taken out true to slopes and grades; i. e., no 
projection will be allowed beyond the true plane of the slopes." 

"(24) Classification. ïhere will be no classification of material of any 
kind other than earth, loose rock, and solid rock, as provlded for in thèse 
spécifications." 

The contraet also contains the following typewritten provision: 

"(8) If the work to be done or material to be furnished by the flrst party 
for the second party, as provided for In this contraet, be not furnished, 
flnished, and completed to the satisfaction of the chief engineer within the 
tlme provided in this contraet for the furnishing or completion of the same, 
or within sueh extended period as may be granted to the first party therefor 
in writing by the chief engineer, under the provisions hereof, then the first 
party shall forfeit and pay to the second party, or Its assigns, as llquidated 
damages for such failure and default, the sum of one hundred dollars per day 
for each and every day during which such default shall continue, which 
sum shall become payable Immedlately, and shall be In addition to ail sums 
retained from the estimâtes of the first party for such damages as provided 
In section ten (10) of this contraet." 

H. C. Mechem, Ira D. Oglesby, and Hamilton Grover, for com- 
plainant. 

A. C. Dustin, C. E. Warner, and Read & McDonough, for de- 
fendant. 
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ROGERS, District Judge (after stating the facts)'. The dép- 
ositions in this case contain more than 1,700 pages of typewritten 
matter, and the exhibits, books, correspondance, maps, and other docu- 
ments in évidence contain much more. The argument occupied more 
than a week. No gênerai discussion of the facts will be attempted. 
The volume of the record does not admit of it. I shall content my- 
self with a statement of the conclusions reached as briefly as pos- 
sible, having regard to the nature of the case, referring to such of the 
évidence as may be necessary. 

First. The case is embarrassed by the fact that Frederick W. 
Bond, the chief engineer of the railroad company at the time the 
contract was made, died before it was completed, and the railroad 
company then employed as chief engineer H. A. Schwanecke. At 
the time Bond died the grading was ail donc, and the classification and 
estimâtes were ail made by the résident engineers,, and the records 
were on file in Bond's office. Copies of thèse had been furnished the 
complainant, with the money values extended. It is contended that 
Bond's successor had no right or power, under the contract, to re- 
raeasure, reclassify, or re-estimate the work of his predecessor, but 
that Bond's work was final and binding on both parties, except for 
gross error or fraud. The contention is not tenable. Schwanecke 
had ail the power and authority under the contract in making the 
final estimate which Bond would hâve had if he had been alive ; and it 
seems clear that while some of the graduation estimâtes returned by 
the résident engineers to Bond's office were marked "final," or "final 
as to graduation," and the money values ascertained and extended in 
Bond's office and copies thereof sent to the complainant, thèse esti- 
mâtes were not final, within the meaning of the seventh clause of the 
contract, supra, which expressly provides to the contrary. The case 
must therefore proceed, so far as Schwanecke's power and authority 
under the contract in making the final estimate is concerned, as if 
he had been the chief engineer from the beginning. 

Second. It is no longer an open question in the United States courts 
that where parties enter into an agreement like that contained in the 
thirteenth paragraph of the contract sued on, whereby the chief 
engineer is empowered to décide and his décision is made final and con- 
clusive as to any dispute which may arise between the parties to 
the agreement relating to or touching the same, such an agreement is 
binding on the parties, and the courts will enforce it. 

Third. The resuit is that before the complainant can establish 
its right to recover any sum in excess of the sum allowed in the final 
estimate of Schwanecke, the chief engineer, it must show that the 
latter, in making his final estimate, was guilty of collusion or fraud, 
or exhibited such an arbitrary and wanton disregard of the com- 
plainant's plain rights under the contract as to be équivalent to fraud, 
or committed errors or mistakes to the complainant's préjudice so 
gross and palpable as to leave no doubt in the mind of the court that 
grave injustice was done it. Mundy et al. v. L. & N. Railroad Co., 67 
Fed. 633, 14 C. C. A. 583; Lewis v. Chicago, S. F. & C. R. Co. (C. 
C.) 49 Fed. 708. Choctaw & Memphis R. R. Co. et al. v. Charles M. 
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Newton, as Receiver of the Magoon Construction Co., et al. (C. C. A. 
8th Circuit, May Term, 1905) 140 Fed. 225. 

Fourth. After a careful and painstaking investigation of the record 
I hâve conchided that the final estimate of Chief Engineer Schwanecke 
must be set aside and the estimate corrected in several particulars : 

(a) The grubbing of Q}i acres on section 77, off the right of way, 
for which the. complainant claims pay as extra work, and was allowed 
by Chief Engineer Bond and paid, was subsequently, on making the 
final estimate, arbitrarily disallovi^ed by Chief Engineer Schwanecke on 
the sole ground that it was forbidden by the terms of the contract, 
or by the terms of the contract no pay was to be allowed for "grubbing 
in borrow pits." This construction of the contract was, in the 
opinion of the court, clearly and palpably wrong, and the disallow- 
ance grossly unjust to the construction company. Section 16 of the 
contract reads as follows : 

"Grubbing will be requlred the whole wldth betvveen slope stakes in exca- 
vation and in embankments where three feet or less In height. Stumps and 
grubs to be removed. No allowance will be made for grubbing in borrow pits." 

But "borrow pits" under the contract were defined by the contract 
itself, and were limited to the right of way. See section 22 of the 
contract. It is not disputed that the grubbing donc, and for which 
Bond in his April estimate made the complainant an allowance of 
$500, was for grubbing the 6J4 acres of land (at the price agreed 
on in the contract), and was entirely off the right of way. The 
grubbing was done to get sufRcient dirt to construct the embankments 
of the road. The place from which it was taken was not a borrow pit 
at ail, within the meaning of the contract, and none of the require- 
ments of the contract as to the location, construction, and drainage 
of borrow pits were applicable to the place where the grubbing was 
done. No one can read the twenty-second section of the contract (see 
especially last paragraph), and the déposition of McNair, one of the 
defendant's résident engineers, and that of Martin, vice président of 
the construction company, in regard to the disallowance, without in- 
stinctively concluding that Schwanecke's action in disallowinar it was 
arbitrary, without légal right tmder the contract, and palpably and 
grossly unjust, proceeding, it may be possible, from carelessness or 
gross négligence in the examination of the contract itself. Schwan- 
ecke's estimate must be corrected in this regard, and the allowance 
of $500, made by Chief Engineer Bond to complainant in his final 
estimate, restored to the contractor. 

(b) I hâve concluded that Schwanecke's reclassification of sec- 
tions 107, 108, and 120 should be set aside. The reasons therefor will 
now be stated as briefly as possible. A most significant fact, to begin 
with, is that of ail the work done on this 120 miles of road Schwan- 
ecke, after investigation, never disturbed (and therefore approved) 
the measurement and classification of his predecessor, except as to 
thèse three sections. This statement should be qualified to this ex- 
tent: That he examined several other sections, and made a slight ré- 
duction, inconsequential, as to one, and did not disturb the other. Why 
should Bond's graduations and classifications on ail the rest of the 
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120 miles of road be approved, and thèse three sections, to whicli 
Bond's attention was specifically Called at the very time the work was 
being donc, be rejected? The signfîcance of this inquiry is em- 
)ihasized when we remember that Engineer Evans, who is not con- 
tradicted, says that similar material on the same road was classified as 
solid material, just as it was on thèse sections. The testimony is abso- 
lutely without question that Bond was a man of eminent- ability in his 
profession, and a man of high character for integrity, while his cor- 
respondence between the officers of the railroad company and his siib- 
ordinates along the line, and the construction company, is absolutely 
free from any suspicion of want of moral courage in dealing with the 
construction company, its subcontractors, or his own subordinate 
engineers, and alike free from the slightest taint of disloyalty to the 
railroad company or of a disposition to deal either partially, unjustly, 
or arbitrarily with the contractors. His letters are models of candor, 
frankness, moral courage, ability, and uprightness, and disclose a 
strong sensé of obligation to duty. This does not, of course, exclude 
the possibility of errors in his estimâtes and classification; but it 
goes far towards establishing strong faith in the correctness of his 
measurements and classifications and estimâtes. His measurements 
and classifications and estimâtes for graduation work on the sections 
in controversy were ail on file in his office, and with one exception 
approved, before his death. No contention is made that either the 
dépositions, the field books of the engineers, their estimâtes or meas- 
urements, or the records of Bond's office disclose any évidence of 
collusion or concealment in any respect. The only irregularity com- 
plained of — i. e., failure to take and préserve the end areas of the 
sections from which the cubic yards of the différent materials could 
be calculated, as required by the cpntract — was apparent on the face 
of the books of Turner and the records of Bond's office, and, if Bond's 
classification of the material was correct, resulted in no substantial 
v,'rong to the railroad company. The construction company was not 
at fault at ail in this regard, and neither party was injured by it. The 
time in which the construction company was required by the terms of 
its contract to complète its work was May 1, 1903. Ail the grading 
and masonry work was done at that time; but the trestle work was 
uncompleted on a considérable part of the road. The construction 
company was, therefore, in default on May 1, 1903. Necessarily a 
controversy would arise when the contract was completed and the 
day of settlement arrived. Bond did not die until July 12, 1903. Be- 
fore his death A. C. Dustin, président of the railroad company, had 
written Bond the following letter, foreshadowing trouble : 

"Cleveland, Ohio, June 20tb, 1903. 

"Mr. F. W. Bond, Chlef Engineer, Ft. Smith, Ark. — Dear Sir: Of course,, 
none of us could figure against the tremendous freshets that bave literally 
deluged the whole Southwest, and I assume that Fruln-Bambrick were in- 
terfered with in their work the same as we were. I want to call your at- 
tention to several things: 

"First. The trestle structure which you assuréd me had the piles sunk in- 
18 inches of rock went out in this f reshet. I do not think they were i a rock at 
ail, and it seems to me that the Fruin-Bambrick Co. should replace this trestle. 
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"Second. The Fruln-Bauibrick Company hâve had ample time to get the 
trestles in the neighborhood of Warwick, Wellston, etc., in such shape that we 
wlll not be delayed one minute with our track construction when we reach 
them. I rely on you to see that thls is done. 

"Thlrd. ïou will please Issue no certiflcate of any kind, of completlon of 
road, or otherwise, to Fruin-Bambrick until the question of final settlement 
with them Is taken up by me. When their contraet is finished. I propose to 
take up with you the question of final adjustment on a falr and équitable 
basis ; but they certainly hâve not done right under this contraet, and I there- 
fore do not want our position sacrificed or prejudiced by the issuance of any 
officiai documents or receipts by our engineering department. 

"This of course is not intended to interfère in any respect with the monthly 
estimate the same as heretofore. 

"Very truly yours, A. C. Dustin." 

It thus appears that as early as June 20, 1903, Dustin had prejudged 
the construction company, and notified Bond, the chief engineer of 
the railroad company, not to issue the certificate of the completion of 
the road which the contraet required him to issue upon its comple- 
tion, and also announced his purpose not to take up the question of 
settlement with the construction company, but to take up the matter of 
the settlement with the construction company with Bond. Bond was 
not, therefore, to be left to exercise his unbiased judgment as to when 
the certificate should be issued and what the estimate should be ; but 
he was required to take the matter up with his superior in office, 
without issuing any certificate of any kind. It does not appear that 
Bond ever answered this letter, or what view he took of this direction 
to him by his superior. Such was the condition of things when 
Schwanecke became chief engineer on August 10, 1903. He says him- 
self as soon as practicable after he became engineer he familiarized 
himself with the records and correspondence in Bond's office, admit- 
ting directly that he read this letter soon after he became engineer. It 
must hâve been obvions to any intelligent man, careful of his own good 
name, from the very start, that Schwanecke's position was a délicate 
one, and that his action, whatever it might be, so far as it might afïect a 
change of the status of the contracting parties when he took charge, 
should be taken after careful considération, and every change made 
in the work of his predecessor safeguarded by the fullest investiga- 
tion and fairest opportunity to both sides, to know the grounds or 
views on which it was made. He was bound to know, when he began 
the remeasurement of thèse sections, that they had been previously 
measured as the work progressed, under the supervision of his pred- 
ecessor, and with his approval. He knew also, when he began the 
reclassification, that the work had been ail previously classified under 
the division and résident engineers, and under the personal supervision 
of his predecessor, to whom the parties had agreed to submit their 
différences for final adjustment, and in whose capacity and integrity 
both parties had reposed their confidence. He knew that the matters 
then in dispute — this very work of reclassifying sections 107, 108, and 
120 — was to be ultimately settled by him as Bond's successor. He knew, 
when he began the work of reclassifying thèse sections, that the con- 
tracting parties were not only in dispute, but suit had been actually 
brought. He knew that Bond's division and résident engineers had 
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secn the work while în progress, and that Bond himself had seen it 
from time to time as it was in progress, and that ail the men engaged 
oii the work were familiar with the nature and character of the mate- 
rial and how it had been removed ; and he could hâve easily ascertained 
that the contracter, when the work was begun, had at that time taken 
the advice of the résident and division engineer, and they in turn had 
called that very matter — ^the classification of the blue and yellow 
material — to the attention of Bond, and that he had gone on the work 
himself, at their instance, and examined the material, saw how it was 
worked and how it was necessary to work it, and had classified it as 
solid rock. 

But it should not be overlooked that, long before Schwanecke began 
the examination of the cuts on sections 107, 108, and 120, he had 
some understanding with Mr. Dustin, the président of the railroad 
Company, as to the policy to be pursued in order to force a settlement 
with the construction company. The measurements for reclassification 
did not begin, according to Schwanecke's and Westbrook's évidence, 
until late in December, 1903 — ^about Christmas. In a letter to Schwan- 
ecke, dated September 28, 1903, Dustin followed up his instructions to 
Bond about not issuing a certificate of the completion of the work, 
cautioning Schwanecke to "please bear in mind the précaution not to 
give such an estimate (for September work) as that they (the con- 
struction company) can claim it has the effect of a final estimate." 
"Bear in mind the précaution" simply means "don't forget your previous 
instructions," etc. On November 6th Dustin wrote Schwanecke in 
response to a telegram that the construction company had requested 
payment on account, "which I do not intend to make until I know 
how we can agrée on final settlement question. Payment on account 
is for executive department. No objection to your having interview 
with him [Swift, président of the construction company], but your 
position that you cannot give estimate until through checking is entire- 
ly proper. "By this letter Schwanecke was advised of the impending 
controversy and of the course Dustin had mapped out. The idea was, 
"No more pay until I get a settlement." The same day, November 6, 
1904, Schwanecke wrote Dustin, advising him that Swift had wired 
asking an interview, and that he had answered saying that he would 
be glad to see him, but preferred that he would wait until he got 
further along checking up the work, and then adds : 

"Mr. J. J. Mahoney, Gen'l Manager, leaves today, and says he can't stay over, 
as I wlslied he could, to be présent at the meeting, which I do not désire to 
take place wlthout him or you présent. But I can't refuse to see him. Of 
course, I don't know whether he will come or not. Mr. Mahoney says he left 
everything counected with the case In your hands, and washes his hands of it, 
and advised agalnst the course pursued by you, although I am quite sure I am 
nïeasuring sections now in aceordance with his suggestion as directed by you 
when hère last I flnd that the F. B. Const. Co. has not settled with ail their 
subcontractors by a good deal, as was Mr. Mahoney's opinion when you were 
hère. I think you are on the right course to get a settlement, and will keep 
you advised. Mr. Mahoney also says he had a letter from Swift wanting some 
back money, to which he did not reply. 

"ïours respectfully, H. A. Schwanecke, Chief Engr." 



PBtTIN-BAMBBIOK C0N8T. CO. V. FT. SMITH & W. E. OO. 473 

November 24, 1903, Dustin wrote Schwanecke as follows: 

Cleveland, Ohio, Nov. 24th, 1903. 
"Mr. H. A. Schwanecke, C. E., Ft. Smith, Ark. — ^Dear Sir : I wish you would 
let me know about when you can finish the measurements which Mr. Mahon- 
ey has requested to hâve done on Pruin-Bambrlck's work. I do not think 
they should hâve a final estlmate until you are able to make it a complète 
estimate; in other vrords, there Is nothlng in the contract that contemplâtes 
anything but partial estimâtes and a complète estimate. The partial esti- 
mâtes hâve now ail been made. The complète and final estimate veill bave to 
include the grading and bridging, as finally settled upon by you. In view of 
the language of the contract (see paragraph 7), this final certlflcate will need 
to be drawn with a good deal of care. I rather think, from your former let- 
ters, that you will not hâve thèse measurements in shape, Defore I reach Ft. 
Smith the early part of next month. 

"Very truly yours, A. 0. Dustin, Président." 

I have set out the above facts, about which there is no substantial 
controversy, and quoted from the above letters, which speak for them- 
selves, that it may appear what the conditions and circumstances were, 
and what the understanding between Schwanecke and Dustin was, 
and what Schwanecke's frame of mind and object was when he set 
about remeasuring the material taken from the cuts on 107, 108, and 
120 ; for it will be borne in mind that the remeasurement of Schwan- 
ecke on thèse cuts discloses no substantial différence from Bond's 
measurements as to the cubic yards removed. Not a word is said in 
thèse letters about reclassification. It is the "grading and bridging" 
that Schwanecke was expected to settle at the time this letter was 
written, and not the reclassification. But the remeasurement, having 
failed to disclose any substantial error in Bond's estimate, failed of 
its purpose. There was no grading to settle. A few days after this 
letter was written an effort was made to settle the différences between 
the contracting parties, and, that having failed, Schwanecke had now 
recourse to the reclassificâtion of the material on those same cuts. 
How did he go about it ? He procured some section hands, and caused 
to be dug what he called "test pits," or holes, at intervais in the sides 
of the cuts on 107, 108, and 120 ; thèse test pits being in the nature of 
stair steps, from one to four feet in depth, generally about two to three 
feet, and running from the railroad track up the sides of the cuts to 
the surface. This was done in December, 1903. The excavation of 
thèse cuts was completed on the Ist of May, 1903, and much of them 
had been exposed for months previous thereto. When this was done 
he called in a consulting engineer, Daniel Bontecue, and they visited 
the cuts and spent an hour or two in each eut, examining the test pits ; 
and it was upon this superficial examination that Mr. Schwanecke made 
his final report, wherein he reduced the estimâtes of his predecessor 
something over $16,000 by a reclassification of the blue and yellow 
material of those cuts. This examination by Schwanecke and Bonte- 
cue was purely ex parte. The construction company had no notice 
that it was being made, and no chance to contradict the truth of the 
évidence of Schwanecke and Bontecue — no opportunity to explain or 
State what, if présent, they might have seen in regard to the test pits, 
or as to the fairness of the places chosen for the examination. They 
were not even advised that the material in thèse cuts was being ex- 
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amined for f eclâssification. Gommon fairtless and a decènt regard for 
the rights of the construction company required a totally différent 
procédure; and a différent procédure was essential in order that the 
examination should carry full crédit. 

It was said at the argument that the construction company might, 
at any time since, hâve pursued a similar procédure, and had other 
persons to witness and testify as to the resuit. True; but the con- 
struction company already had ail the knowledge that could be ac- 
quired as to the nature and character of the material at issue, and it 
had aiso numerous witnesses who had acquired like information, not 
by an ex parte investigation, but by observation and expérience in the 
progress of the- v^^ork, running through many months. This évidence 
was alike accessible to both parties, and was within the possession of 
both parties. It might hâve gone, it is true, and dug test pits and 
caused others to examine them, just as Schwanecke did; but the con- 
ditions would always be différent from those when Schwanecke made 
his examination. : What the construction company had a right to, in ail 
fairness, was to be allowed to be présent with engineers selected by it, 
who could see, and testify to what they saw, when Schwanecke made 
his examination on which his final estimate was based. It was unfair 
and unjust to the construction company that Schwanecke should make 
an examination, months after the work was completed, which was to 
affect its rights, without giving it an opportunity to be présent and 
witness ail that was done. Such an examination carries with it a 
purpose of wrongdoing, and doës not commend itself to the conscience 
of a chancellor. But, as stated, the Schwanecke estimate was based 
on this ex parte and superficial test, made months after the work was 
done, and the information on which it was based was known only to 
him and Daniel Bontecue, whom he called in as a Consulting engineer. 
I am constrained to say that Bontecue's évidence is, in my opinion, 
almost without probative force. His testimony was evasive, disingen- 
uous, and contradictory. He attempted to explain his contradictions ; 
but he wholly failed. Hig explanations were as embarrassing as his 
contradictions. I think he was completely trapped by counsel in the 
cross-examination by the production of the record in another case in 
which he, as an expert, had, upon similar facts, given an expert opinion 
directly the reverse of his opinion in this case ; and in the opinion of 
the court he was clearly right in his opinion in the other case, and 
palpably wrong in his opinion in this case. In substance, he testified 
that an engineer, compétent and experienced, could make just as safe 
and accurate a test of the material in controversy, in the way it was 
done by Schwanecke, months after the work had been completed, as he 
could if he had been on the work during its progress and witnessed 
what was done and how it was done. I do not quote his language, but 
that is its effect and the impression he intended to make. I think liis 
testimony was palpably untrue* and that he knew better, because in the 
other case he testified directly to the contrary. I attach no crédit 
whatever to his évidence, and the case, therefore, would hâve been 
stronger without his évidence than with it. There is no need of false 
évidence to uphold a good case. Westbfook, who made the measure- 
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mtïits for Schwanecke, also testified ; but his évidence did not go fur- 
ther than to show that he could see no powder disturbances where the 
test pits were dug, except in one instance, and there was no disinte- 
gration of the shale at that point. He did not testify as an expert, al- 
though he was a civil engineer of several years' expérience. The men 
who assisted him in making the experiments were also called as wit- 
nesses ; but they were not experienced or experts, and their évidence 
was immaterial so far as the question of classification is concerned. 

The défendant produced another witness, James Mallory, an em- 
ployé engaged in bridge construction work on its line, who testified 
that he had railroaded from Maine to the Argentine Republic, and had 
found the material in controversy in nearly every road that he had 
been on ; that it was indurated clay ; that he had, while this suit was 
pending, made an examination of the material in the cuts in controversy ; 
that in one place he had dug back horizontally eight feet, and down 
six feet with a pick ; that there was a perceptible différence in the hard- 
ness of the material after getting away from the distintegrated surface. 
He testified that the material could be moved with a pick, and says it 
should be classified as loose rock. He sustains Bontecue in the opinion 
that one not présent when the work was done had just as good an op- 
portunity to judge of the material as a man on the work, if he had ex- 
périence in similar material. He also says he did not let the con- 
struction Company, or any one connected with it, know that he was 
going to make the experiments. This witness, manifestly, has had a 
large expérience in railroading; but we are not advised, from his évi- 
dence, whether it was as an engineer, a brakeman, a conductor, a bridge- 
builder, or a section hand. Whatever his expérience may bave been, 
he was not an expert, and could only tell what he saw and what he 
knew, and not what he thought. It made no différence, under the con- 
tract in suit, whether the material was indurated clay, or shale, or any 
other material. That was not the test, and it may be that it might hâve 
been removed by a pick, and still, in practical railroad construction, 
should bave been classed, under this contract, as solid rock. The test in 
this case is in the contract, which says that: 

"Solid rock sliall comprise, flrst, rock in solid beds or niasses, in Its original 
or stratifled position ; second, boulders or detaclied masses of rock exceeding 
one cubic yard, and ail other material which, in the judgment of the en- 
gineer, cannot be moved without being blasted." 

The test, therefore, was whether the material in controversy, in the 
judgment of the engineer, could be removed without being blasted. 
This provision must be construed with référence to what was con- 
templated by the parties. Marble in great masses might be removed 
without blasting, but only at enormous cost, labor, and delay. The 
parties, however, contracted for the building of 120 miles of railroad, 
and the language used should hâve a reasonable meaning, having re- 
gard to what was usual and practicable in railroad construction, or what 
was contemplated by the parties. If it was such material as it was im- 
practicable to remove in railroad building by plow, or by picks, or by 
shovels, and which could only be removed in a practical way by blast- 
ing, it should be classified as solid rock, under this spécification ; and 
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although it was a matter of judgmeiit upon the part of the engineer as 
to whether that could be done or not, the judgment which was invoked 
was an unbiased judgment, an honest judgment, and not one in- 
iîuenced by any duress, or collusion, or dishonesty. 

C. W. Fenn, a civil engineer of expérience, and apparently fair- 
minded and honest, was also called by the défendant as a witness. He 
knew nothing of the material in controversy, and based his classifica- 
tion on what had been told him (by whom, or what had been told him, 
does not appear) , and also upon what he knew by expérience of siniilar 
material found along the lake shore in Ohio. He admitted that shale, 
and ail rocks, differed in hardness, and had seen shale that had to be 
blasted. His évidence, I think, was quite as favorable to one side as 
the other, in view of the évidence of other witnesses familiar with the 
material. 

Such is a brief résumé of the évidence ofifered to sustain the 
Schwanecke final estimate. I now notice the procédure of Mr. 
Schwanecke before and after the examination was made, as appears 
f rom his own correspondence and his own évidence. November 6, 
1903. Schwanecke had written Dustin: 

"Mr. Mahoney says he left everything connected with the case In your hands, 
and washes his handa of it, and advlsés against the course pursued by you, 
although I am quite sure I am measuring sections now in accordanee with his 
suggestions as directed by you when hère last. * * * i think you are on 
the rlght course to get a settlement, and will keep you advised." 

Not a word in this letter about reclassification. Measurements for 
reclassification did not begin till late in December, about Christmas; 
but he was measuring them as Mahoney had "suggested" and Dus- 
tin "directed." It appears, therefore, that Dustin had mapped out a 
course, and Schwanecke knew what it was and approved it, and was 
proceeding along that line, and to give assurances to Dustin he prom- 
ised to keep him advised. November 9, 1903, Dustin had written 
Schwanecke for advices as to when he would hâve the Fruin-Bam- 
brick Construction Company's work checked up and figured out. 
Nothing is said in this letter about remeasurement or reclassification. 
He does in the same letter express a désire to see the form of certifi- 
cate for a final estimate, and speaks of the sale of the bonds, so he 
could pay the construction company by the lOth or 15th of December. 
November 26, 1904, Schwanecke writes Dustin : 

"Our position Is quite correct, while he [meaning Swift] Is ail wrong. I 
really don't know what he means. He says ail our engineers will testify for 
him. It seems our engineers had more the contractor's welfare at heart than 
the company's who employed them. I expect you and I will hâve to fight it 
out without the co-operation of any one else." 

This letter indicates that Schwanecke's interview with Swift about a 
settlement had resulted in friction, and that he had been advised by 
Swift that the engineers under Bond were not standing by the com- 
pany that employed and paid them. It also gave assurance to Dustin 
that, however that might be, he (Schwanecke) had not forgotten by 
whom he had been employed. Did Schwanecke intend that it should 
be inferred that he thought the relation of master and servant implied 
that the latter should both labor and swear for the former? Surely 
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this record disdoses no évidence that Schwanecke himself failed in 
either respect, and the sentiment of the letter itself indicates that it 
would be unsafe to treat its author as one that "sweareth to his own 
hurt, and changeth not." 

It would seem that information that ail the railroad engineers, pre- 
sumably informed of the facts touching the construction of the road, 
would testify against the railroad company, was of itself a fact of 
sufificient importance to stagger, ordinarily, a fair-minded man, and 
cause him to question the correctness of the information that he had 
received as to the inaccuracy of Bond's measurements and classifica- 
tions, and which information, he admits, had biased his judgment in 
favor of the railroad company. But not so with Schwanecke. The 
engineers selected by him were then remeasuring the cuts on 107, 108, 
and 120, and no expression of doubt escaped his lips that the resuit 
would not turn out favorably to the company. On the contrary, in 
the absence of the information to be derived from the remeasurement 
by his own chosen engineers, whose work, then uncompleted and 
v/hich finally, when completed, disclosed no substantial variance from 
the measurements made under Bond, and notwithstanding he had 
written Dustin in a previous letter that "Mr. Mahoney says he has left 
everything connected with the case in your hands, and washes his 
hands of it, and advised against the course pursued by you, although 
I am now quite sure I am measuring sections now in accordance with 
his suggestion as directed by you," he unhesitatingly announces: "I 
expect you and I will hâve to fight it out without the co-operation of 
any one else." In Schwanecke's mind whether the fight was to go 
on is not made to dépend on the results of the remeasurements of his 
engineers, or the truth of the facts as they might be made to appear ; 
for he had in the same letter, without the measurements or the facts 
announced: "Our position is quite correct, while he [meaning Swift] 
is ail wrong." The course to be pursued was to fight it out anyhow, 
even if no aid was to expected, except from Dustin. It seems to 
me that the spirit then possessing Schwanecke, who was not a court, 
or even an arbitrator, technically speaking, but whom the law com- 
pelled to act honestly, justly, and fairly between the parties under the 
contract, was not such a spirit as fitted him to discharge his duties 
iiprightly. Indeed, under the circumstances, it would be closely akin 
to a miracle if he had reached a correct resuit. 

November 26, 1903, Dustin writes Schwanecke again to know when 
he will hâve the measurements Mahoney had requested of the con- 
struction company's work completed, and cautions him about the 
final estimate, which should include grading and bridging, and then 
he concludes by saying: 

"I rather think from your former letter that you wlU not hâve thèse 
measurements in shape before I reach F't. Smith the early part of next month." 

Evidently the servant was not being hurried by the master. Nothing 
in this letter about remeasurements or reclassifications. Early in Decem- 
ber, following the interview between Swift and Schwanecke. an effort 
was made between the railroad company and the construction com- 
pany to settle. It failed, and immediately suit was brought. Schwan- 
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ecke says there was nothing in the correspondence between himself 
and Mahoney, the gênerai manager, or Dustin, the président, of the 
railroad company, about reclassification until after the suit was brought ; 
but he thinks Mahoney mentioned it to him in the latter part of 
September and October, and reclassification was determined upon 
in October. Who by, or at whose suggestion, or for what reason, 
other than .Mahoney had expressed dissatisfaction, does not appear. 
He also says he did not give the construction company any certificate 
of the completion of the work on the 20th of November, although he 
knew at that time that the work was completed, because he thought 
the certificate called for by the seventh clause of the contract was the 
certificate to be given on the final estimate. He might hâve added, as 
an additional reason, that both he and Bond had been instructed by 
Dustin not to do that very thing. It was a part, no doubt, of the 
course mapped out to force a settlement. It seems clear, however, that 
the certificate of the completion of the work is an entirely différent 
thing from the final estimate. The one enalDled the contracter to know 
when the work was completed, and that he was at liberty to go to other 
things without being called upon to do more ; the latter simply advised 
it of the financial status between the railroad company and itself. The 
one was to be given on the completion and acceptance of the work by 
the engineer; the other depended on the adjustment of the accounts 
between the contracting parties under the various provisions of the 
contract. The one could be given the moment the engineer was ad- 
vised of the completion of the work ; the other required time to make 
calculations, the settlement with subordinates and others under the 
contract, and according to Schwanecke, the adjustment of the damages 
to be allowed for failure to complète the work on time, and possibly 
raany other things. The one fixed the period when the contractor's 
money was due (although the amount was to be subsequently deter- 
mined) ; the other determined the amount due, and was binding on 
both parties, except for fraud, collusion, or mistake. 

On December 8, 1904, three days after suit was brought, Schwan- 
ecke wrote Mahoney: 

"Wlll you kindly give me an order to section foremen to dig test pits on 
sections 191, 192, 120, 107, and 108." 

This is the first intimation of reclassification found in the record, 
except what Schwanecke said Mahoney told him. Following up the 
facts already recited, on the 3d of February, 1904, Schwanecke wrote 
Dustin that Warner, the counsel for the railroad company, had shown 
him a letter of Dustin's where he speaks of damages, and adds : 

"I will hold that open untll you corne hère, which he says will be next weelc. 
I had to send the engineer out again to get some additional classifications and 
check some measurements over." 

Why hold the question of damages over until Dustin came? At 
that time the construction company had no notice that Schwanecke 
was even making an estimate, or that any question of damages was 
involved; but he was, and Dustin was to be présent before the 
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damages were determined. What for? By what right was Dus- 
tin to be présent, and not the construction company, when tho 
estimate was to bind both parties? Schwanecke says on the 27th of 
February, 24 days later, he gave notice to the construction company 
that on the lOth of March, 1904, he would "take up, détermine, and 
render final estimate." Up to the time this notice was given there is 
not in this record a word of évidence showing that the construction 
company had any knowledge of Schwanecke's d oings in regard to the 
final estimate, or that he intended to reclassify any part of the work. 
On the contrary, he had been distinctly notified, as he himself testi- 
fied, that the construction company did not désire any remeasurement 
or reclassification, unless subcontractors called for it, and that Swift 
had denied his right to do it, and expressed a willingness to abide by 
Bond's measurements and classifications. On the 20th of February, 
1904, Schwanecke had written Dustin as follows: 

"Febniary 20tli, 1904. 
"A. C. Dustin, Esq., Président Ft. S. & W. R. R. Co.. Cleveljjnd. Oliio.— 
Dear Sir: Ail the eliecklng of the quantities was flnished last Wednesday. 
Mr. Boles Is maklng a clean copy of estimate, and in checkiug has found a 
mistake which has not yet been found. The total amount of estimate is 
praetically the same as I told you when hère. Total estimate In round figures, 
$1,136,559.00. Oetober estimate, on which the contractors sued, was $1,156.- 
640.58. Amount paid, $1,040,983.72 ; retained, $115,664.86 ; balance, $95,575.40. 
I saw attorneys twice, and they will give me form of certificate next week. 
They seem to be uiidecided as yet when to take testimony of our engineers. 
I will hâve work for them yet the coœing week, and maybe by that time the 
contractors will hâve filed their amended bill. I am not at ail well, having 
trouble with the grip for two months, nntil it has affected my head. 

"ïours respectfuUy, H. A. Schwanecke, Chief Engr." 

Thèse figures correspond to a dollar to the amount which Schwan- 
ecke found as the balance due the construction company in his final 
estimate, subsequently made out, before he deducted therefrom certain 
items, including amounts due from the construction company to the 
railroad company, and the penalty of $100 a day under the contract; 
and this fact appears in his final estimate. He had, therefore, made 
this estimate and notified Dustin of his finding a week before he ever 
gave the notice to the construction company that he would "take up, 
détermine, and render final estimate" on the lOth of March. The 
final estimate was therefore praetically made, and Dustin notified, be- 
fore the construction company was even notified they could be heard. 
The suit was then pending (prematurely brought, no doubt), and it 
was pending when Schwanecke began his measurement for the re- 
classification, and every step from that time wliich Schwanecke took, 
and even for some time before, was under the advice and with the full 
knowledge of Dustin, the président of the road, who is also a lawyer 
and the leading counsel in the case ; and yet ail that was done by 
Schwanecke in the making of this estimate was done and taken 
aecretly, so far as the construction company was concerned. At least, 
it was ex parte and without any knowledge on their part; and that, 
too, notwithstanding this estimate, then being made, was by the 
terms of the contract to be binding on the construction company. The 
construction company disregarded the notice, and did not appear to 
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take any part in making up an estimate, whereupon Schwanecke 
joyfully hastened on the following day to write Mr. Dustin the follow- 
ing letter: 

"Ft. Smith, Ark., March llth, 1904. 
"Mr. A. C. Dustin, Président, Cleveland, Ohlo — Dear Sir: The hearing pull- 
€d o£f yesterday ail right. The contractors did not appear. Our attorneys 
hâve not yet been able to take testimony from our assistants, as Mechem sald 
contractors wanted to be présent and could not corne before the llth. I hâve 
not yet received form of certlflcate from Mr. Warner and he Informs me he Is 
awaltlng further information from you. The testimony taken yesterday will 
be in my hands tomorrow, so the stenographer tells me. 

"ïours respectfuUy, H. A. Schwanecke, Ch. Engr." 

It will be remembered that the différences between the construction 
Company and the railroad company were never formally submitted to 
Schwanecke for settlement. He simply considered what he pleased, so 
far as they were concerned, and in the end did practically ail that 
Dustin claimed or desired, so far as the proof shows. On the undis- 
puted facts now stated, I cannot escape the conclusion, however dis- 
agreeable it may be, that this estimate, thus made by Schwanecke, 
was the offspring of bad faith and collusion, and ought not to receive 
the sanction of a court of conscience, unless, upon the whole record, 
it appears clearly right. I now consider the évidence directed against 
the final estimate of Schwanecke, so far as it effects the classification 
of sections 107, 108, and 120. 

First. It should be noticed that the défendant did not call a single 
witness of ail its engineers, the contractors, and others employed in 
the construction of the road. Two of the résident engineers, the 
proof shows, were in the courthouse, or in the city, while the proof 
was being taken, and no effort was made to secure the évidence of the 
others, although some effort was made to get an explanation from 
Turner, one of the résident engineers. It may be it had been ascer- 
tained definitely (presumably so) that, if called, their testimony (as 
Swift had advised Schwanecke in November, 1903) would hâve been 
in favor of the contractor. 

Second. Bond's estimate and classification, in view of the undis- 
puted character of the man, as shown by the évidence, for candor, 
integrity, and ability, is to be considered as strong évidence against 
the railroad company, whose agent he was. Indeed, he was their 
alter ego, so far as this work was concerned, and what he did bound 
them, in the absence of fraud or mistake. 

Third. First, in their order, A. L. Philips testified that he was 
one of the division engineers on this road while it was under con- 
struction ; had been a civil engineer 20 years ; knew Bond and his 
réputation as a civil engineer and for integrity, and both were ex- 
cellent ; that he was familiar with the topography and character of the 
soil in the Indian and Oklahoma territories, and had frequently corne 
in contact with blue shale, and was familiar with it; that it was not as 
hard as sand or limestone, is found in layers, and the strata differ in 
thickness and hardness ; that it is too hard to plow, and a certain 
amount of explosives are obliged to be used to scatter it ; when exposed 
to the éléments it décomposes and becomes a mass of putty; that he 
located the line through sections 107, 108, and 120, but was not at 
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Ihose points when the road was under construction, and had seen 
blue shale, cemented gravel, slate, and soapstone that could be re- 
moved with a pick and plow, and some that could not be moved in that 
way ; there was a blue shale along the Une of the Ft. Smith & Western 
Railroad similar to that found in Okiahoma and other parts of the 
territory; there would be no comparison between the judgment of a 
man as to classification who was in charge of the work and one who 
goes on afterwards, for the reason that the one on the work knows 
how the material had been handled, while afterwards, however com- 
pétent, its character could not be determined ; had encountered soap- 
stone, slate, and cemented gravel that the plow would not enter after 
the surface was removed; that the only method of getting a fair 
classification after the work is donc is to open up a trench adjacent 
to the eut and work it out, and that such trench should be at least 50 
feet from the eut, and that a fair test could not be made of the side 
of the cuts by going 3 or 4 feet in the side, as the material décomposes 
after exposure to air and water ; fair classification can be had in some 
classes of material, as for instance, rock formations not subject to the 
action of the éléments. 

J. F. Hinckley says he has been an engineer 34 years ; knew Bond ; 
had been associated with him at différent times in many capacities for 
24 yeàrs, and that his réputation for ability as an engineer and in- 
tegrity as a man were good; had had large expérience in railroad 
building in the Indian and Okiahoma Territories, having constructed 
1,200 miles in those territories, and during that time had come in 
contact with blue shale; had examined the contract sued on, and the 
blue shale should be classified under it as solid rock ; that a eut through 
blue shale could not be classified as correctly 4 months after material 
was removed, because the line of demarkation between the dirt 
and the shale would be niixed because of water getting in seams, and 
cracks made by powder, and it slacks so you can take it up and dissolve 
it in your hand, whereas, when first uncovered, it was solid rock ; dis- 
integration from atmospheric action begins after being exposed for 
30 days. No proper classification could be made by test pits two or 
three feet deep in the side of the eut ; test pits should be beyond the 
influence of explosives; usually dépends upon the quantity of the 
material ; had seen powder cracks 30 or 40 feet from the side of the 
slope ; that 40 feet would be a safe distance ; that a eut containing blue 
shale could not possibly be classified after material was removed 4 
months ; that he did not believe any engineer could go there and make 
test pits, and détermine whether the material had been disturbed by 
powder, unless he was there to see whether it could be moved without 
blasting. He also says that the chief engineer should hâve a man on 
the work to détermine the classification, and when he had made his 
report and the chief engineer had made the calculations and sent them 
out, that while such action would not debar either party from asking 
reclassification, that he would not pay attention to a request of that 
kind unless both parties demanded it, on account of fraud or some- 
thing of that kind. 
140 F.— 31 
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D. J. Griffith, who was one of the contractors on this work, and 
had been a contracter for 24 years in the Indian and Oklahoma Ter- 
ritories, and Kansas, Nebraska, lowa, and Illinois, testified that he saw 
the work on eut 120 ; that the eut was 800 or 900 feet long and 23 feet 
deep ; that 2 feet at the top was soil and loose gravel, and then shale, 
2 feet of which could be moved with plows and scrapers, and aftei 
that the material,which was blue shale such as he had found in Oklahoma, 
could not be removed without blasting; that it was removed with 
powder and dyamite, and could not be removed otherwise ; that when 
the blue shale was found he called the résident engineer's (Mr. 
Watkin's) attention to it with a view of its classification, and Watkins 
refused to act without consulting the division engineer, Mr. Otis, and 
both of them examined it, and the division engineer ordered it recross- 
sectioned as solid rock. Bond told him no change would be made in 
the classification of that section, and with that assurance he had 
settled with his subcontractors and paid them the retained percentages, 
and that the construction company had settled with him on the same 
basis ; that to reclassify this material after 4 months the engineer 
should go far enough to avoid the effect of explosions, say 15 to 30 
feet froni the slope; that shale is harder than slate or soapstone 
generally, not always; that the résident engineer, before the work 
was donc on this section, decided that it should be blasted; that he 
thinks it took 600 kegs of powder and 3,500 pounds of dynamite to 
remove the material in section 120. 

W. H. Evans testifies that he had been in engineering work for 8 
years on railroads; that he was rodman under Watkins, the local 
engineer on the eut on section 120 in question; was there when part 
of the west end of the eut was removed, and after they stripped it they 
found hard slate of grayish color; that he observed the progress of 
the work and material, and that it could not be removed with a plow ; 
that it was hard, and it had to be shot ; that the same material, when 
he had worked on this very road and on the Suburban road at Ft. 
Smith, was removed by blasting and the material classified as solid 
rock ; that he helped cross-section this particular eut, and one-third of 
the material was down to grade before he left the work. 

J. S. McNair testified that he was a civil engineer, and had been for 
30 years, and had worked on 16 or 17 différent roads in différent states, 
which he named, including the Indian Territory ; that he was résident 
engineer on this road, under Bond, for a time, and was then called 
into the office to work on estimâtes ; that the estimâtes in sections com- 
pleted were called "final estimâtes" ; that he worked on the final esti- 
mate on 107, 108, and 120, which was on Turner's residency; they were 
marked in the office "final as to graduation" ; that he went through 107, 
108, and 120 on two occasions with Bond when the shovel was at work 
and watched itj and they blasted out a lot of material; that it was rock 
and could not be removed in any other way than by blasting ; had seen 
similar material on nearly every road he had worked on, and had 
never known it removed except by blasting; thinks this material 
could not be classified as fairly by one who did not see it in its 
original state as by one who did; the powder would shatter; the 
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powder makes powder seams in the slope, and the disintegration fol- 
lows; that you could approximate it by test pits simk 20 or 25 feet 
from the slope, but the only fair way is to open another eut beyond the 
powder seams and work.it out; that under the contract sued on ail 
slate, coal, or shale which could only be removed by blasting should 
be classified as solid rock; thinks slate is almost invariably harder 
than shale or soapstone, and slate in large beds must be removed by 
blasting ; it is the only economical way to do it. 

Joseph H. Linton testifies that he was rock foreman on 107 and 108, 
and had charg-e of the blasting, and he had had 7 or 8 years' expéri- 
ence ; describes how the blasting was done in thèse cuts, and says that 
the material could not be removed in any other way than by blasting, 
except as you remove marble from a quarry, and describes how that 
is done, and says it costs from $4 to $6 a yard; says he thinks the 
eut is 80 per cent solid rock, sandstone and shale ; tried to drive a 
Steel bar in that shale, but could not do it unless the material had been 
powder-shaken ; says that the material after blasting, both sandstone 
and shale, were removed in the same way. This blue shale was harder 
than slate; usually it is not. It would take from two to four men 
three hours to sink a churn drill weighing 140 pounds 10 feet into 
this material, and that "was the same drill we used in sandstone." 

S. C. Martin, vice président of the construction company, a civil 
engineer for 30 years, who was on the work on sections 107, 108, and 
120, and saw how it was done, fully corroborâtes other witnesses as 
to the nature and character of the material; says it was blue shale, 
and could not hâve been removed except by blasting ; that the question 
of classification was raised by him with Bond when it was being done, 
as early as July, 1902, and exhibits his letter to Bond on that subject; 
says Bond told him the estimâtes on section 120 would not be changed, 
and, relying on that, he paid Griffith a part of the retained percent- 
age. 

Turner, a civil engineer engaged in railroad work since 1897, and 
who was résident engineer on sections 107, 108, and 120, says that 
thèse cuts contained 7 or 8 feet of solid sandstone, and beneath that 
blue shale rock clear to the bottom ; that he classified the . material as 
90 per cent solid rock, and 5 per cent each loose rock and earth ; the 
blue shale was very hard from top to bottom ; had to be shot, except 
possibly 150 feet at the east end of the big eut ; it could not be plowed ; 
it could only be excavated by drilling holes, filling them with powder, 
and blasting. "In my opinion as an engineer that was absolutely the 
only way this material could be excavated. Hâve had expérience with 
similar material before, and it always had to be shot. This blue shale, 
when first uncovered, looks very much like blue granité, which cornes 
out and is broken up in large pièces with explosives. It crumbles and 
looks like loose rock. It disintegrates back from the surface some 
little distance. This material in railroad spécifications is classified 
as solid roek, and under the spécifications in this case should be so 
classified. Before finally classifying this material I consulted Mr. 
Bond. He suggested 90 per cent, solid, 5 per cent, earth, and 5 per 
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cent, loose rock. I had previously classified it at a larger per cent, of 
loose rock than he did. I made the classifications under his directions, 
and he told me then the classifications were final and not approximate. 
The measurements and classifications were rnade by me under Bor-" 
directions. I had nothing to do with the calculations as to mone; 
values." The witness says he also received directions from Bond to 
readjust the estimate of loose rock previously made by himself so as 
to raise the solid rock classification, throv^^ing the différence of money 
value into solid rock. This added yardage did not, in fact, represent 
yardage, but was to supply a différence in classification, and was so 
intended. "It is the usual method in railroad work to do this vi'hen 
a previous value estimate has been made. This increase in classifica- 
tion could be arrived at in another way, but it would show a minus 
quantity in one of the other materials. It simply increased the solid 
rock quantity, but the resuit was the same. Mr. Bond made his 
estimate of this material through personal examination of the cuts. 
Cut 120, after it was dug, was widened and the slopes flattened, and 
the work was done by Griffith and a force account was allowed him in 
yardage. The yardage does not represent the actual yards removed, 
but the value in yards. This was proper and usual. The final esti- 
mâtes were made by me, and I had instructions from Chief Engineer 
Bond to make final estimâtes of the work on my residency. In cuts 
107 and 108 rock was broken up and used for back filling. Don't 
remember how the contractors were paid for this. Think it was 
allowed as yardage as solid rock excavation. The cost was as great 
as excavation." 

The foregoing is in very brief form the substance of the évidence on 
the part of the plaintiff. The dépositions are very full, and the force 
of this testimony is not weakened by reading the entire évidence. Ail 
this évidence is from expert witnesses except two, somè of them famil- 
iar with the material in question and the others with similar material 
in the same section. Some of thèse witnesses were actually engaged 
by the défendant company on this very work when the railroad was 
constructed. With one exception they ail agrée that the material 
was shale, .and ail agrée as to its classification as solid rock. They, 
experts ail, agrée that no such examination as Schwanecke made could 
be fairly made, whoever it might be made by. But in the opinion of 
the court, intelligent and experienced men, such as Grifiith and Linton 
(assuming they were truthful), and who actually witnessed the work 
in question when being done, are just as compétent and capable of 
forming a correct judgment as to whether the material moved could 
hâve been moved under clause 7 of the contract in this case without 
blasting, as any engineer, however experienced or scientific he might 
be. It only required common sensé and expérience in that class of 
work to know whether such material could be moved with picks. plows, 
or shovels, or whether it was necessary to blast it; and Griffith and 
Linton could tell that fact just as well as either Bond or Schwanecke 
or Hinckley. In view of this testimony, it seems to me that the 
foundation supporting the Schwanecke final estimate is completely 
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swept away, and the estimate itself should be disregarded, as dis- 
honest and grossly erroneous and unjust ; and the court finds that the 
examination on which the reclassification was made was superficial, 
and the estimâtes and classifications necessarily spéculative. Choctaw 
& Memphis R. R. Co. et al. v. Charles M. Newton, as Receiver of the 
Magoon Const. Co., supra. I repeat, it was conceded at the trial 
ihat there was no substantial différence in the measurements made 
under Bond and under Schwanecke; and in the opinion of the 
court this testimony establishes, beyond ail controversy, that the classi- 
fication of this material made by Bond as solid rock was correct. The 
réduction made by Schwanecke on thèse cuts must be restored to 
the contractors. There was a slight réduction made by Schwanecke 
on cuts 77 and 78 ; the money value of such réduction being less than 
S30. T];iis, too, must be disregarded on the same grounds and as 
inconsequential. The Bond estimâtes must be allowed to stand as 
made. 

Damages for Failure to Complète the Road in the Time Specified by 

the Contract. 

At the trial it was not seriously contended that the railroad company 
was entitled to the 10 per cent, retained under the eighth clause of the 
contract as agreed compensation for failure to complète the road by 
May 1, 1903. In the opinion of the court the railroad company 
waived this provision when the contracting parties proceeded under 
the provisions of the contract to construct the road after May Ist in 
the same manner it had donc before the contract had expired. The 
contract also contains a provision (marked for convenience "paragraph 
42") which imposes a penalty of $100 per day as liquidated damages 
for each day the contractor failed to complète the contract after 
default. This provision was in force, and Schwanecke in his final 
estimate allowed the $100 a day to the railroad company from May 1, 
1903, to November 19, 1903, inclusive, and deducted the aggregate 
sum from the contractor's pay in his final estimate. But it is undis- 
puted that the railroad company began the opération of its trains from 
the Canadian river (indeed, from Ft. Smith, Ark.) to Guthrie, for 
commercial purposes, on September 20, 1903. The construction com- 
pany did, however, notwithstanding its opération by the railroad com- 
pany from September 20th to November 20th, continue work on the 
line, perfecting the bridges by adding braces and bolts and tightening 
other bolts and the like — in short, making good certain deficiencies 
in the trestles at the time they were constructed — and were thus oc- 
cupied until November 20, 1903, when the contract was finally com- 
pleted. In the opinion of the court, when, on September 20, 1903, the 
railroad company began operating the road for commercial purposes 
on the entire 120 miles covered by the contract, it waived the $100 
per day liquidated damages provided for by the contract as a penalty 
for its noncompletion. It was inéquitable for it to take possession of 
the road, operate it, and take its earnings, and at the same time compel 
complalnant to supply the deficiencies by withholding the engineer's 
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certificate — ^lose the interest on the money earned, and at the same 
time pay $100 penalty for the noncompletion of the road. Défendant 
had the right to stand on the contract and demand $100 a day until 
the road was completed and accepted ; but it chose what it, no doubt, 
considered a wiser course — i. e., to operate the road and take the earn- 
ings. It did so, and in doing so the court thinks it waived the $100 
per day of liquidated damages. No doubt the road lost more than 
$100 a day between May Ist and September 20th; but it made more, 
no doubt, than $100 a day between September 20th and November 20th, 
1903. The $100 a day from September 30th to November 80th charged 
against the contractor in Schwanecke's final estimate should be re- 
stored to it. 

Extra Work by Hughes & Johnson, 

Section 11 of the contract sued on is as follows: 

"No charges shall be made by the contraetor for hlndrances or delays from 
any cause, ta the progress of any portion of the work in this contract ; but it 
may entitle him to an extension of the time allowed for eompleting the work, 
Bufflcient to compensate for the détention, the additional time to be determined 
by the chief engineer, provided the contractor shall give the engineer in charge 
immédiate notice in wrlting of the cause of détention. Nor shall any claim 
for extra work be allowed, unless the same shall be done in pursuance of an 
order in writing from the engineer In charge, and the claim mt'.dç prior to the 
payment of the flrst estimate after the exécution of the work in question. 
The unloadlng and loading of contractor's materials wlll be done by the flrst 
party, and no cars will be held to exeeed 24 hours from the time of their ar- 
rivai at point of consignment," 

The item claimed by plaintifF on account of extra work done by 
Hughes & Johnson was for removing parts of the embankment at the 
crossings of streams, so that the piles which were driven into the em- 
bankment could be sawed ofï and the caps placed on them. This 
account, the court thinks, was correctly disallowed by Schwanecke in 
bis final estimate, for the reason that an allowance for it was covered 
by the second paragraph of section 30 of the spécifications, which reads 
as follows: 

"Drlvlng piles will be pald for by the lineal foot of pile actually driven in 
the ground. The price for drivlng to include cuttlng ofC as required, and ail 
other work necessary for receiving the cap." 

And it was also properly disallowed for the reason that it was not 
done under the written order of the engineer in charge, nor was the 
claim made therefor prior to the payment of the first estimate after 
the completion of the work, as provided by section 11, supra. 

False Work at Canadian Bridge. 

From the testimony of McNair and S. C. Martin, which is believed 
to be the only compétent évidence with référence to the false work 
at the Canadian bridge, which was washed away, it clearly appears 
that this work was not embraced in the contract sued on. It was work 
ordered by Bond, chief engineer, by telegram, and also through Mc- 
Nair verbally, and which was done with the implied agreement that 
it should be paid for at cost of construction and 10 per cent, added. 
A force account was rendered in apt time to Bond ; but it was never 
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allowed or acted upon by Bond, who reserved it for settlement in 
final estimate, with some other daims. Schwanecke says that 
Mahoney swore before him that Bond told him that he did not intend 
to allow plaintifï for that work; and, as far as I recollect, that is 
substantially ail the évidence on the subject. But Mahoney 's évidence 
was not only mère hearsay, but a self-serving déclaration, and there- 
fore inadmissible. The testimony of McNair and Martin is therefore 
ancontradicted. If this false work at the Canadian bridge was not 
embraced in the contract, and was to be done under a separate con- 
tract by day labor at its cost and 10 per cent, added, I do not see why 
the construction company should be responsible for it when it was 
washed away, any more than if it was being constructed when washed 
away by any other person under a contract of the same kind, or by the 
railroad company itself. Or, on the other hand, if that was included 
under the head of "extra work" under the contract, then it was done 
under the written order of Bond and the verbal order of Otis, résident 
engineer, and claim put in for it in apt time, and is therefore, not 
excluded by section 11 of the contract. The contracter must be al- 
lowed $1,658.54 for that work. 

Claim for Moving PlaintiflE's Force from Weleetka to Guthrie. 

Claim is also made by the plaintifï on account of the shipment of 
plaintifï's forces at Weleetka to Guthrie; also on account of delays 
occasioned by the action of the défendant in not procuring the right of 
way; also, for expense of overhaul of lumber occasioned by the 
failure of the railroad company to lay its tracks as rapidly as the 
grade of the road was completed, and especially in not keeping its 
agreement to lay its tracks both ways from Weleetka and Warwick, 
and in the failure to lay its track east from Guthrie ; also, for the cost 
of additional freight on their lumber occasioned by said failure of the 
railroad company to comply with its agreement as to the point from 
which the road should be constructed; also, on account of delays oc- 
casioned by not furnishing promptly the schedules of timbers for 
bridges; and for other like claims, ail of which are more specifîcally 
set forth in the complaint. It may be, and I am constrained to think 
such is the case, that much of the delay in the completion of the road 
within the time provided by the contract was superinduced by the 
action of the engineering department of the railroad company in 
making the arbitrary changes in the prosecution of the work, in delays 
in procuring the right of way, in tardiness in making changes of 
timber to go into bridges and the like, to serve the interest of the 
railroad company, and without due regard to the expense, annoyance, 
trouble, and delay of the work by the construction company. Tt is 
doubtless true, also, that delays occurred because of the mismanagement 
of the construction company. In view of the character of the chief 
engineer (Bond) as disclosed by this record, not only for ability, but 
integrity as well, it is quite likely that ail thèse things would hâve 
been satisfactorily adjusted in his final estimate, had he lived to make 
it, having a conscientious regard for the substantial rights of both 
parties, and having himself perfect knowledge of ail thèse matters now 
the subject of complaint in this respect. Ail thèse matters were with- 
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in his Personal knowledge and donc under his directions, through his 
subordinates ; but under the eleventli section of the contract, quoted 
above, daims of this character are expressly prohibited uniess the 
parties conform to tlie provisions of that section. It was not done, and 
was therefore waived by the construction Company, and no claims on 
îhese accounts can be considered now. Doubtless, m its early stages, 
wlien the work was being done, many of tlaese things were waived, be- 
cause the construction company supposed it would hâve ample time to 
complète the work; but the unprecedented rains and freshets which 
followed delayed and impeded them until they needed every hour of 
the time they could rightfully hâve claimed in order to complète the 
work. This is in a measure recognized in Mr. Dustin's letter to Mr. 
Bond, which has been already quoted. Whatever ment there may hâve 
been in thèse claims (and a court of conscience could hardly reject 
some of them, especially the arbitrary removal by Mr. Bond of force 
from Weleetka to Guthrie in order to hold the right of way against 
other railroad companies, and the refusai to construct the road from 
Weleetka and Warwick as agreed upon) , courts of equity cannot make 
contracts, and in determining the rights of parties under contracts 
must be governed by them as much as courts of law. 

Interest on Balance Due the Construction Company. 

Mr. Schwanecke, in his final estimate rendered March 10, 1904, al- 
lowed the construction company no interest on "'le balance found 
due it. It will be noted that there never has been aiiy dispute between 
the parties as to the masonry work. The masonry work and the gradu- 
ation work were both completed on the Ist of May, 1903, and the final 
reports of Bond as to both masonry and graduation work were both on 
file in his office and with one exception bearing his approval, as early 
as June, 1903. Copies of the measurements and classifications, with 
money values extended, including the money values for masonry, were 
sent to the construction company to be used in settling with their 
subcontractors as early as June, 1903. Griffith and the construction 
company were both notified by Bond subsequently that no altération 
would be made as to measurements and classification on section 120, 
and the construction company settled with Griffith for part of the re- 
tained percentage after Bond notified them there would be no change. 
The material on 107 and 108, subsequently reclassified, was exactly 
the same as that in the eut on 120, and was classified and measured in 
the same way. Schwanecke was appointed Chief Engineer August 10, 
1903. He familiarized himself with the estimâtes and ail the cor- 
respondence within a few weeks after his appointraent, and prose- 
cuted the bridge work to completion, so that the road went into opéra- 
tion for commercial purposes on September 20, 1903. Nothing then 
remained for the construction company to do but to complète some 
inconsequential deficiencies in the bridges, as hereinbefore stated, and 
that work was completed November 20, 1903, and no dispute grew out 
of the work on the bridges, either under Bond or Schwanecke. If 
follows that the railroad company then had from May Ist to Novem- 
ber 20th to make any remeasurements and reclassifications it might see 
fit. Bond, up to his death in July, had clearly stated that none would 
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be made, and the railroad company and Schwanecke took no steps to 
reclassify sections 107, 108, and 120 until the latter part of December, 
nearly 20 days after the railroad company was sued for a settlement, 
and 6 months after the graduation work was completed and classified, 
and then occupied from December until March, 1904, nearly 3 months 
more, in the work of reclassification. 

Can anybody say that this conduct on the part of the railroad com- 
pany and its engineer was fair, honest, and conscientious ? If sections 
107, 108, and 120 were to be remeasured and reclassified, why was it 
not done in August, 1903, as soon as Mr. Mahoney inform.ed Mr. 
Schwanecke he was dissatisfied with the classification of those sections, 
if, indeed, it is true he ever told him so at ail? The remeasurements 
and reclassifications of 107, 108, and 120 could in no possible way 
interfère with the bridge building or with the force engaged therein. 
Both classes of work, as is usual, might hâve progressed at the same 
time. If Mahoney did not tell Schwanecke in August that he was dis- 
satisfied with the classification of those sections, and reclassification and 
remeasurement was determined upon in October, as Schwanecke says 
it was, why did he not do it then, before the work under the contract 
was completed? Why did he wait till Christmas, long after the com- 
pany was sued, to make the remeasurement necessary to reclassify ? I 
cannot reconcile this conduct consistently with good faith and honest 
purpose. It is the opinion of the court, based on ail the facts, that this 
reclassification of 107, 108, and 120 was an afterthought, conceived 
after suit was brought, in pursuance of a settled policy to force a 
settlement upon terms acceptable to the railroad company. I am per- 
suaded that if Schwanecke had desired to do his duty on the 20th of 
November, when the work was completed, and when he says he knew 
it was completed, that he would on that day, as the contract re- 
quired, hâve issued the certificate that the work was completed, and 
given it to the construction company, and that he could within three 
weeks from that day bave easily had his final estimate ready. He had' 
nothing to do, so far as the masonry and graduation work was con- 
cerned, except to examine Bond's estimâtes. He had Bond's office 
and office force at his disposai to give him aid and information. There 
was no contest over the masonry or bridge work. It required but 
little time to pass on even the few items now in dispute, for thèse 
items ail originated under Brind's administration and the facts were 
famihar to the office force and the officers of the road. Indeed, there 
is no substantial conflict in the évidence now about any of the disputed 
items, except as to the cause of delays in the completion of the work — 
delays brought about by changes in the bridges, delays occasioned bv 
the arbitrary removal of the contractor's forces from Weleetka to 
Guthrie, delays occasioned by the nonprocurement of the riglit of 
way, and matters of that kmd, ail excluded by the terms of the con- 
tract. What reasonable excuse can be rendered for the unusual de- 
lay, and arbitrary, vexations, and oppressive course pursued by 
Schwanecke except, as indicated by the letters already set ont, to force 
a settlement? It is my deliberate judgment that there was none. 

It was contended that interest should run from September 20, 1903,, 
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when the opération of the road began, or certainly from November 20, 
1903, when the road >vas cornpleted in fuU. But unfortunately both 
contentions are nntenable, because the parties in the thirteenth sec- 
tion of the contract expressly waived suits of ail kinds iintil the final 
estimate was made. Interest conld not run until suit could be brought. 
The contract provided no time in which an estimate should be made, 
but the law required it should be done in a reasonable time after the 
work was cornpleted. It was not done I think the delay was dis- 
honest and fraudulent, and interest should begin to run on the balance 
due from December 15, 1903, at 6 par cent., by which date Schwan- 
ecke could easily hâve made out his final estimate. 

I hâve concluded that I can restate this case without the assistance 
of a master. 

Statement of Account by the Court. 

Value of work doue by Fruln-Bambrick Con- 
struction Company at the time Schwan- 

ecke was appointed chief engineer as 

showu by Schwaneçke's August estimate, 

marked "(a) J. H. R.," in évidence $1,156,648 58 

Value of work done in September, 1903, as 

shown by Schwaneçke's Septembei esti- 
mate, marked "(b) J. H. R.," on file as 

évidence $7,058 04 

Value of work done in Oetober, 1903, as 

shown by Schwaneçke's Oetober estimate, 

marked "(c) J. H. R." 1,061 06 

Value of work done in November, obtained 

by deducting timber and iron found in the 

Oetober estimate of Schwanecke from the 

timber and iron found in Schwaneçke's 

final estimate 2,845 68 10,964 78 

Balance due construction Company, based 
on Bond's estimate betore it was revised 
by Schwanecke, and on Schwaneçke's es- 
timâtes for September, Oetober, and 
November $1,167,613 36 

Timber (urnished construction company, 
showu in fourth artiele of Schwaneçke's 
flual estimate $2 238 62 

Labor by railroad company for construction 
company, as shown in fourth article of 

Schwaneçke's final estimate 131 00 $2,369 62 

Timber furnished railroad company by con- • 

structlon company, as shown in fourth 

article of Schwaneçke's final estimate . . $1,658 54 

Extra bills showu in same estimate 155 41 1813 95 

Balance due railroad company $ 555 67 

Amount advanCed by railroad company to 
construction company on lumber not in 
place, as shown by notation ou Schwan- 
eçke's September estimate $ 15,866 67 

Previous payments as shown by Schwan- 
eçke's final estimate 1,040,983 72 $1,057,406 06 

Balanœ due construction company $ 110,207 30 
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Amount brouglit f orward $ 110,207 30 

Add amount allowed by court for false 
work on Canadian bridge 1,658 80 

Total $ 111.8CG 10 

Deduct ?100.00 per day from May 1, 1903. 
to September 19, 1903, inclusive, 142 days 14,200 00 

Balance due construction company $ 97,666 10 

Add Interest from December 15, 1903, to 

September 11, 1905, 1 year, 8 moutbs, and 

26 days, at 6 per cent 10,189 70 

Total balance due construction company 
September 11, 1905 $ 107,855 80 

This statement allows Bond's estimâtes to stand as they existed when 
Schwanecke was appomted, and Schwanecke's estimâtes to stand as 
to work done under him as he subsequently made them, and it adds 
the extra work on the false trestle on the Canadian bridge ; it dedncts 
the allowance of $100 per day from September 20th to November 20th 
allowed by Schwanecke ; and it allows interest to the construction com- 
pany on the balance found due at 6 per cent, from December 15, 1903, 
to September 11, 1905. 

It appears from Schwanecke's final estimate that there were out- 
standing claim against the construction company for nearly $25,000, 
which the railroad company under the contract hâve a right to hâve 
paid eut of thèse funds due the construction company. The judg- 
ment will go for $107,855.80, and an order will be made that $30,- 
000 of that sum be paid into court, and ail persons having claims 
against the construction company will be allowed to intervene within 
60 days and prove their claims, during which time the construction 
company may hâve leave to file acquittances from any one or more 
of the creditors named in Schwanecke's final estimate, and thereupon 
withdraw such funds on the order of the court as they shall file ac- 
quittances for ; and the court will retam jurisdiction of the case for 
the purposes aforesaid. 

On Motion to Reopen Case. 

Since the written opinion in this case was handed down a motion to 
reopen the case has been filed, based upon certam alleged errors in the 
computation made by the court in stating the account between the 
parties. The grounds for the motion for the correction of the account 
having been argued and considered, the court thinks they are without 
merit. The 4,000 j'ards of solid rock added by Turner, under direction 
of Bond, then chief engineer, was not intended to add yardage to the 
measurement made by Turner of the cuts made on sections 107 and 
108, but was intended to correct the classification of the matenal found 
in those sections. It was a mère method of reclassifying the material, 
to avoid carrying through the accounts minus quantities, and did not 
in any sensé afifect the results, either for or against the railroad com- 
pany. Of course, this statement proceeds upon the theory that Bond's 
classifications were correct, which the court has found was the case. 

Counsel hâve also attached certain letters to their motion, intended, 
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no doubt, to show that the court had drawn iinfavorable inferences 
from a certain letter of Schwanecke, which tended to reflect upon 
Dustin, the président of the railroad. The inferences complained of, 
it is insisted, were drawn from the letter of November 22, 1903, which 
letter is as foUows : 

"Fort Smith, Not. 22nd, 1903. 
"A. C. Dustin, Esq., Prest, Cleveland, Ohio — Dear Sir. Your favor of the 
19th inst, vVith Inclosures as stated, is at hand. on my retum from the road. 
Our position is quite correct, while he is ail wrong I really don't see vvhat 
the man means. He says ail of our engineers will testify for him. It seems 
our engineers had more of tlie contractor's welfare at heart than the Com- 
pany who employed them. I expect you and I will hâve to flght it ont vvith- 
,out the co-operation of any one else. The iron bridges are completed, it is 
reported, and I go out on line Tuesday to look at them. Also to see whether 
the full tyiug and splking is completed from Foison) 14 miles west. 

"Yours respectfully, H. A. Schwanecke, Englneer." 

When the case was tried the other letters attached to the motion, 
both dated November 19, 1903, were not m évidence. An order had 
been made requiring Dustin and Schwanecke to file ail their corres- 
pondence in the clerk's office for inspection by the plaintiff. They did 
not file thèse two letters of November 19, 1903, and the court's atten- 
tion was not called to them, nor was any complaint made that they 
were not filed. Of course, the court did not consider them, for they 
were no part of the record; nor was it plaintiff's fault that they had 
not filed them. They were a part of the very correspondence that 
Dustin and Schwanecke had been ordered to file, and which they failed 
to file. The two letters are as follows . 

"Nov. 19th, 1903. 
"Mr. H. A. Schwanecke, O. E., Fort Smith. Arlv. — Dear Sir: I am just in 
reeeipt of your message reading: 'Swift hère on warpath. Says he will file a 
lien and commence suit at once and wait on no estimate. Mahoney expected 
back today.' To which I replled as follows: 'Your message. Oopy my letter 
Swift IStfi States clearly my position. Tell Swift we propose comply strictiy 
with contract. Will even make partial payment advanee final estimate if 
they will reasonably adjust matters mentioned in letter. tlave no objections 
to his puttiug on lien and starting suit if lie thinks his position will be im- 
proved by such course.' Mr. Swift is at liberty, if he so desires, to put on a 
lien. This wonld not delay nor expedlte in any way the final settlement, 
which would, eveu mider such circumstances, be promptly made as soon as 
we know how much we owo him. If he should bring suit, he would not reeeive 
final settlement until tbe court had determined to how much he was entitled. 
Sad Mr. Swift displayed tbe saine euergy when he was holding us up at the 
iCanadlan river that be now seoms to possess, uone of this trouble would bave 
arisen. Enclosed I band .vou copy of letter T hâve just written 5Ir. Swift. 
"Very truly yours, A. C. Dustin, Président." 

"Nov. 19th, 1903. 
"Mr. W. H. Swift, Président Fruln-Bambrick Construction Company, St. 
Louis, Mo. — Dear Sir: I am to-day in i-eceipt of a telegram from the chief 
engineer of this company to the effect that you are in Fort Smith and bave 
threatened to file a lien and commence suit at once unless payment is made 
to you, and that you do not propose to wait for final estimate. I hâve wired 
Mr. Schwanecke in reply that we propose to comply strictiy with our con- 
tract, that we will even make partial payment in advanee of the final es- 
timate, if you tcill reasonahly adjust the matters mentioned in my letter to 
pou of the ISth inst. I hâve further infornied Mr. Schwanecke that I had 
no objections to your putting a lien and starting suit if you thought your posi- 
tion would be improved by such a course. The attitude of your company, 
from the very inception of Its vvork ou our Une, bas been very strange indeed. 
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ïou had ample time to hâve finished your work and to hâve complied wlth 
the contraet. In rellance on the contract being perfonned, we provided, as 
you know, huiidreds of thousauds of ties, and from tén to twelve thousand 
tons of rails. Thèse laid alongslde the railroad untll It sulted your conven- 
ience to permit us to lay them, and while your contract called for your v^ork 
to be completed by May Ist, 3903, latest reporta would indicate that you are 
not yet through with the work. I may be wrong about thls last, and posslbly 
you hâve now actually finished. On my last trip to Fort Smith I disoovered 
sortie very strange things in connection with your ivork, which the engineer 
loas reqxiested to investigate. As soon as ho has remeasured certain por- 
tions of your icorJe he mil 6e ready to give a final estimate, and if we can 
adjust reasonaJAy the damages due us, gromng ont of your delay, payment 
will 6e rnade to you for whatever may he thcn owîng to you. Your threat 
to put a lien on our property at thls time, and threat to start suit immediately, 
does not frighten me, nor help your case one particle. On the contrary, if 
anything, in view of the fact that you hâve ninety days in which to put on 
your lien and one year thereafter in which to bring su.it, indicates that your 
attitude is vindictive and hostile. Ail I want is a fair settlement under the cou- 
tract. If this is wliat you want, there is uo occasion for any litigation. If, 
however, you do not want a falr settlement, I suppose there will be nothing 
to do but let the courts décide how much is due the one or the other under 
the contract. As above stated, while I do not court It, I bave no fear what- 
ever of a lawsuit. 

"Very trnly yours, A. C. Dustln, Président" 

(The itallcs are mine.) 

It will be observed that neither of thèse letters furnished any predi- 
cate for the contents of Schwanecke's letter of November 33, 1903, 
supra ; but there is a very significant référence in both of thèse letters, 
which goes to confirm in the strongest way the correctness of the 
court's conclusions in the original opinion to the effect that the re- 
classification of the material in sections 107 and 108 was an after- 
thought of Schwanecke's and intended by him to promote such a settle- 
ment as would, in his opinion, meet the views of Dustin. He refers to 
the letter of Dustin to Swift, dated November 13, 1903, which letter 
is as follows : 

"November 13th. 1003. 

"Mr. W. H. Swift, Fruin-Bambriek Construction Company, St. Louis, 
Mo. — ^Dear Sir: Tour favor of the llth înst. Is reoeived. 1 expected to bave 
gone to Fort Smith before this, but varions matters hâve detained me hère, 
and I shall not now go down there until after Tbanksgiving day. I plan, at 
that time, to spend considérable time there. Regarding your contract, I 
hâve to say that owing to your faiiure to complète your work in time agreed 
we sustained a very large amount of damage. I am also informed that on 
several of the sections yardage was improperly computed in the partial es- 
timâtes, whioh will need to he rectifled. Our actual damages are nearly as 
large as your claim, but it is possible that we bave no right to ask more than 
the amount llquidated in the contract; but so far as the excess yardage is 
concerned, which was improperly added, we expect that to be rectiffed. If we 
can agrée on a basis for the adjustment of thèse matters, I shall be very glad 
to make you a reasonable payment. If, however, you dispute your liability 
for thèse, I see no other way to do than to vivait until our engineer has com- 
pleted his surveys and is able to figure definitely the amount due under the 
contract When the engineer has completed thls work, I shall be very glad 
to take this matter up in a fair and équitable way for final adjustment. 

"Very truly yours, A. O. Dustin, Président" 

(Italics mine.) 

This letter was in évidence; but its significance was overlookèd by 
the court. Its significance is now brought out by the référence to it 
in the letters of November 19, 1903, supra, and by this letter it is made 
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to appear that the dispute on November 19th and November 23d was 
not about "classification" at ail, but about "yardage." The court reach- 
ed that conclusion without this letter, as the original opinion will show. 
Two matters, this letter says, were at that time in dispute : first, 
damages for failure to complète the work in time ; and, second, improp- 
erly computed yardage found in the partial estimâtes on certain sec- 
tions. We find nowhere in the whole record a single word about im- 
proper classification until later, and af ter an effort to adjust différences 
had failed and suit had been brought. Then it was that steps were 
taken to remeasure and reclassify ; and this did not begin until about 
six weeks after Dustin's letter to Swift of November 13, 1903, was 
written. That this is absolutely true is shown by Schwanecke's letter 
of November 6, 1903 (found in the opinion of the court), when he 
informs Dustin that he is then (on November 6, 1903) "measuring 
sections in accordance with his [Mahoney's] suggestions, as directed 
by you [Dustin] when hère last,'' and adds, "I think you are on the 
right track to get a settlement, and will keep you advised." Evidently 
the measurements were being made to get the correct yardage, which 
is the very complaint made by Dustin to Swift seven days later, in 
his letter of November 13, 1903, supra. Thus it is made apparent, 
and I think conclusive, that the matter of reclassification was an 
afterthought of Schwanecke's to get a settlement for Dustin, for he 
had already notified Dustin, on November 6th, when he was measuring 
to get at the yardage, that he thought that he (Dustin) was on the 
right track to get a settlement. He failed to discover any substantial 
discrepancy in the yardage, and this reclassification was the next step 
to reach the desired resuit — a settlement. 

I hâve read and re-read the original opinion, and I find no inference 
drawn from this letter of November 22, 1903, which reflected on Dus- 
tin. The language, "Our position iS quite correct, while he [Swift] is 
ail wrong," evidently alludes to Dustin's claim, stated in his letter to 
Swift dated November 13, 1903, in which he claimed damages for not 
completing the work in time, and the correction of certain alleged 
errors in the computations of yardage. No doubt Dustin thought he 
was correct in thèse things; no doubt Schwanecke had so made him 
believe ; but they were both wrong, except as to the claim for damages 
for not completing the work in time. As to Dustin there was nothing 
dishonorable in that ; and it is the only part of the letter from which 
any inference could be drawn against Dustin. The paragraph of the 
letter which follows relates to the interview between Schwanecke and 
Swift, and was information imparted to Dustin by Schwanecke. The 
real error into which Dustin fell was in supposing that it was proper 
for him to direct Schwanecke what he (Schwanecke) should do or 
should not do in adjusting the différences between the parties under 
the terms of the contract. Schwanecke should hâve been left free 
to exercise an unbiased judgment in that regard. Whether he was 
influenced by Dustin, or whether to promote his own interests he was 
slavishly doing what he thought would please Dustin, the court bas 
not felt called on to décide, and is immaterial in the view the court 
takes of the case ; for, if not influenced by Dustin's letters and confér- 
ences (which appear in the record), then so much the worse for 
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Schwanecke, for then his conduct discloses a total misconception of 
what his position demanded and his duty required, for his letters show 
that without accurate information and before his measurements were 
completed he prejudged the issues, and notified Dustin that he was 
on the right track to get a settlement, and when his measurements 
failed to bear him out as to the amount of yardage he sought to re- 
trieve by a reclassification, based on an ex parte examination of the most 
superficial and unsatisfactory character, and then determined the issues 
in favor of the company, and notified Dustin accordingly of the re- 
suit, before giving the construction company a chance to be heard, or 
notifying them what he was engaged in. Such conduct shows a want 
of conscience on the part of Schwanecke that was reprehensibîe in the 
highest degree. 



In re UNITED BUTTON CO. 

(District Court, D. Delaware. January 5, 1906.) 

No. 103. 

1. Banketjptcy— Unliquidated Damages— Liquidation. 

A claim for uuliqiiidated damages resulting from injury to the prop- 
erty of another, not reduced to judgment and unaccompanied and un- 
connected wlth any contractual or quasi contractual llability, is not 
susceptible of liquidation under section 63b of the bankruptcy act of 
1898 (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
3447]^. 

[Bd Note. — For cases In point, see vol. 6, Cent DIg. Bankruptcy, § 479.] 

2. Same — Procedube. 

Under the power conferred on the court by Act July 1, 1898, c. 541, 
§ 63b, 30 Stat. 563 [U. S. Comp. St, 1901, p. 3447], to direct the manner 
in vvhich unliquidated claims agalnst a bankrupt inay be liquidated, 
ample authority exista to adopt any procédure appropriate to the par- 
ticular case, whether it be submission to a jury on an issue framed, 
or production of évidence before the référée, or some other method. 
(Syllabus by the Court.) 

In Bankruptcy. 
See 137 Fed. 668. 

William R. Sears and Robert Penington, for petitioners. 
Benjamin Nields, for trustée. 

BRADFORD, District Judge. Jacob F. Brown, Samuel G. Adams 
and Edmund F. Leland, trading as Brown & Adams, hâve presented 
a pétition for liquidation of an alleged claim against the United But- 
ton Company, a corporation of Delaware, bankrupt. The applica- 
tion is made on the foUowing facts. A pétition in involuntary 
bankruptcy against the United Button Company was filed August 
4, 1904, and the corporation was adjudicated a bankrupt August 10, 
1904, and shortly thereafter the Security Trust and Safe Deposit 
Company, a corporation of Delaware, was appointed trustée. Brown 
& Adams filed a bill of complaint in the Superior Court of Massa- 
chusetts for Suffolk County, May 31, 1905, against the bankrupt and 
its trustée, in which it was alleged in substance, among other things, 
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that the complainants were buyers and dealers in wool and had in 
or subséquent to 1902 acquired by lease for a term of fifteen years 
and were in possession of a large building in Boston specially adapted 
to the storage of merchandise ; that the complainants occupied it 
for the storage of large quantities of wool; that the building was 
constructed "in respect to thickness of walls, matter of construction 
and in other particulars, with spécial référence to keeping of wool 
or other merchandise at a cool and even température"; that the 
United Button Company had for several years prior to the fall of 
1904 occupied as its manufactory and distributing centre a building 
adjoining that occupied by the complainants, there being a party wall 
between the two ; that the trustée in bankruptcy had since its ap- 
pointment carried on the business of the bankrupt at the above 
mentioned manufactory; that an even and cool température is re- 
quired for the proper keeping of wool, and if the latter is subjected 
to artifîcial heat it becomes "unduly dried and loses in that way 
weight and natural moisture, and loses many of its other valuable 
qualities" ; that in the conduct of its business the bankrupt and, later, 
the trustée, had generated and were then generating in the manu- 
factory an "immense amount of heat, which said défendants hâve 
cast and are now casting through the party wall into the ware- 
house" of the complainants and upon the merchandise stored there- 
in ; that by reason of the excessive heat passing from the manufactory 
into the warehouse the wool stored therein was damaged to the 
amount of $10,000 per annum at least; that the complainants had 
endeavored ineffectually to protect themselves against the heat by 
inclosing at their own expense a section of the party wall in hollow 
fîre-proof brick; that the complainants from time to time had made 
complaint to the défendants, but without resuit, of the heat which es- 
caped from the manufactory into the warehouse ; that finally "an ar- 
rangement was made with the défendant trust company" under which 
the complainants at their expense made certain changes and altér- 
ations in their warehouse for the purpose of stopping the further 
passage of heat, "upon the agreement that if, upon proceedings taken 
by the plamtiffs agamst the défendant, it should ultimately be found 
by the court that the défendants were liable for such heat, then the 
expense thereof should be paid to the plamtiffs by the défendants" ; 
that such changes and altérations made by the complainants had 
proved insufficient to prevent the passage of the heat, and that it 
continued to pass into the warehouse to almost the same extent as 
before; that the défendants had full knowledge of the character of 
the warehouse and of the fact that the wool stored there was 
liable to be damaged by heat passing through from the manufactory ; 
and that the passage of the heat from the factory into the works 
"causes a direct, sensible and visible injury to the property of the 
plaintiffs and to their rights therein, and that it constitutes a trespass 
thereon and a continuing nuisance upon the défendants' premises, 
causing great and irréparable damage to the plaintiffs' property and 
their rights therein." The bill prayed for a temporary and permanent 
injunction ; that an account might be taken of the damage sustained 
or suffered by the complainants, including the expense of the changes 
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and altérations made by the complainants as above mentioned, and 
that the défendants niight be decreed to pay to the complainants the 
amount found due. The bill nowhere allèges négligence against the 
défendants or either of them, but proceeds on the theory of the 
"wrongful" and "unlawful" conduct of business in the manufactory. 
The trustée in bankruptcy filed an answer July 17, 1905, to the 
above-mentioned bill. No decree has been made and the suit is still 
pending. Brown & Adams filed July 24, 1905, a proof of claim 
setting forth in substance that the United Button Company was 
indebted to them in the sum of $12,000 for injury caused to their 
wool by the wrongful acts and omissions of that company. The al- 
leged claim not having been allowed, they filed August 8, 1905, the 
pétition for liquidation now under considération, in which it is 
averred in substance, among other things, that the United Button 
Company was at and before the filing of the pétition in bankruptcy 
and still is indebted to Brown & Adams in the sum of $12,000 for 
"wilful and malicious injury" to their wool caused by the wrong- 
ful acts and omissions of that company, as set out in an exhibit an- 
nexed to the pétition. This exhibit contains a copy of the bill filed 
by Brown & Adams in the Massachusetts suit. The prayer of the 
pétition is in substance that the alleged claim of the petitioners may 
be liquidated in the Massachusetts suit or in such other manner as to 
this court may seem meet and proper, and thereafter may be finally 
proved and allowed against the estate of the bankrupt. A hearing was 
had on the pétition November 2, 1905, at which time the petitioners 
asked and obtained leave, on filing a proper afïidavit, to amend their 
pétition by striking out the words "wilful and malicious" from the 
statement of the considération of the alleged indebtedness. The re- 
quirement of an afïidavit having been complied with, the proposed 
amendment was allowed. It is admitted that ail of the property of 
the bankrupt in Massachusetts and elsewhere has been reduced to 
money by the trustée. 

Section 63b of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 563 [U. S. Comp. St. 1901, p. 3447]) provides that "uniiquidated 
claims against the bankrupt may, pursuant to application to the court, 
be liquidated in such manner as it shall direct, and may thereafter be 
proved and allowed against his estate." If it be assumed that the peti- 
tioners bave a claim provable and, after liquidation, allowable against 
the estate of the bankrupt, and that the lapse of time since the adjudica- 
tion has not operated as a bar, it is at least doubtful whether such 
liquidation would be efifected in the Massachusetts suit. This court, 
of course, iswithout power to control orregulatethe pleadingsor prac- 
tice to be observed, or the kind or measure of reHef to be accorded, in 
that suit. The bill there seeks an account of ail damages sustained by 
the complainants through the alleged "wrongful acts of the défendants" 
and a decree compelling the latter to pay to the former "the amount 
so found due." Thèse acts, it is averred, were done by "the défend- 
ant The United Button Company and, later, the défendant Trust 
Company as its trustée" ; and it is to be inferred from the bill that 
the acts complained of resulted in damage both before and after the 
filing of the pétition in bankruptcy. Apparently it is the purpose of 
140 F.— 32 
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the bill to secure a decree against both défendants for a lump sum of 
money representing the total amount of damage sustained by the 
-complainants, without any apportionment of liability for that amount 
^s between the bankrupt and the trustée. A demand for damages 
for a wrongful act donc after the filing of the pétition cannot in any 
aspect of the case constitute a provable debt or claim, and, if such 
demand be so united with one for damages accruing prior to such 
fihng as to be indistinguishable from the latter, liquidation of claim 
as contemplated by the bankruptcy act is defeated. Thèse con- 
sidérations, apart from others which might be mentioned, sufïiciently 
disclose the impropriety of any order by this court for liquidation 
of the alleged claim in the suit pending in Massachusetts. 

Under the power conferred on the court to direct the manner 
in which unliquidated claims against a bankrupt may be ascertained 
in amount, ample authority, I hâve no doubt, exists to adopt any 
procédure appropriate to the particular case, whether it be submis- 
sion to a jury on an issue framed, or production of évidence before 
the référée, or some other method. In section 58 of the bankruptcy 
act of 1800 (3 Stat. 35, c. 19), it was provided: 

"That any créditer of a person, against whom a commission of banlcruptcy 
shall hâve been sued forth, and who shall lay his claim before the commis- 

-sioners appointed in pursuanoe of this act, may at the same time déclare his un- 
willingness to submit the same to the judgment of the sald commissloners, 
and his wish that a jury may be Impanneled to décide thereon: And in llke 
manner the assignée or assignées of such bankrupt may object to the con- 
sidération of any particular claim by the commissloners, and require that 
the same should be referred to a jury. In either case, such objection and 
request shall be entered on the bocks of the commissloners, and thereupon 
an issue shall be made up between the parties, and a jury shall be impanneled, 
as in other cases, to try the same in the circuit court for the district in which 

■such bankrupt has usually resided." 

It was further provided in the section that the verdict of the jury, 
if not set aside, "shall be certifîed to the commissloners, and shall 
ascertain the amount of any such claim." In section 7 of the bank- 
ruptcy act of 18-11 (5 Stat. 446, c. 9), it was provided with respect to 
"proof of debts or other claims by creditors entitled to prove the 
same by this act" : 

"But ail such proofs of debts and other claims shall be open to contestation 
'in the proper court having jurisdictlon over the prooeedings in the particular 
case in bankruptcy ; and as well the assignée as the créditer shall hâve a 
right to a trial by jury, upon an issue to be directed by such court, to ascer- 
tain the validity and amount of such debts or other claims ; and the result 
therein, unless a new trial shall be granted, if in favor of the claims, shall 
be évidence of the validity and amount of such debts or other claims." 

Congress in thus specifîcally providing in the bankruptcy acts of 
1800 and 1841 for the submission to a jury, on an issue framed, of 
alleged debts and claims against the bankrupt, in order that their 
validity and amount might be ascertained, recognized that the inter- 
vention of a jury for that purpose was an appropriate step in proceed- 
ings in bankruptcy. No such spécifie provision was contained in 
the bankruptcy act of 1867, nor is it to be found in the bankruptcv 
act of 1898. In section 19 of the act of 1867 (14 Stat. 536, c. 176), 
however, it was provided: 
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"If any bankrupt shall be liable for unliquidated damages arising out ot 
any contract or promise, or on aceount of any goods or chattels wrongfully 
taken, converted, or withheld, the court may cause such damages to be as- 
sessed in such mode as it may deem best, and the sum so assessed may be 
proved against the estate." 

And section 63b of the act of 1898, as before stated, provides that 
"unliquidated daims against the bankrupt may, pursuant to apphca- 
tion to the court, be Hquidated in such manner as it shall direct, and 
may thereafter be proved and allowed against his estate." A jury 
constitutes part of the machinery of a district court of the United 
States, and the ascertainment of the amount of unliquidated damages 
is, in gênerai, a function appropriate to a jury. The power of the 
court under the act of 1867 to cause unliquidated damages for which 
the bankrupt was liable "to be assessed in such mode as it may deem 
best," and under the act of 1898 to "direct" the "manner" in which 
unliquidated claims against a bankrupt may "be Hquidated," was 
and is broad enough to include authority to provide for their sub- 
mission to a jury. 

The counsel for the trustée contends that the alleged claim of 
Brown & Adams is not a provable debt or claim and, further, that, 
if heretofore provable, it is barred by section 57n, which, subject to 
a proviso not pertinent to this case, is as follows:. 

"Clalms shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication ; or if they are Hquidated by litigation and the 
final judgment therein is rendered within thirty days before or after the 
expiration of such tinie, then within sixty days after the rendition of such 
judgment." Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 
3444]. 

Assuming for the présent that the above limitation would not bar 
the alleged claim, if otherwise provable, and that the partial or im- 
perfect proof filed July 24, 1905, might be supplemented by an 
amendment allowed after Hquidation (Hutchinson v. Otis, 190 U. 
S. 552, 555, 23 Sup. Ct. 778, 42 L. Ed. 1179 ; Buckingham v. Estes, 
128 Fed. 584, 63 C. C. A. 20), there remains the question whether 
the alleged claim is of a provable nature. Section 1 provides that 
the word "debt" shall include "any debt, demand, or claim provable 
in bankruptcy", and section 63a (30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3447]) contains an enumeration of debts, demands and claims 
made so provable, and provides that "debts of the bankrupt may 
be proved and allowed against his estate which are * * * (4j 
founded upon an open aceount, or upon a contract expressed or im- 
plied." Clearly the alleged claim would not be provable by virtue 
of section 63a, considered independently of the provisions of section 
63b and section 17, unless and save in so far as it is founded upon 
"a contract expressed or impHed." The claim, however, if any exists, 
is not based upon nor does it grow out of an expressed or implied 
contract. The only agreement or arrangement suggested was on the 
part of the trustée in bankruptcy, no breach of which could originate 
or support a claim against the bankrupt. On the facts as alleged 
no contract on the part of the bankrupt can be implied in fact, and 
no circumstances are disclosed giving rise to a contract implied in 
law or quasi-contract. It does not appear that the tort feasorobtaintd 
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or derived from the petitîoners through the commission of tlie tort any 
property for the value or proceeds of which it could be heldliableunder 
any quasi-contractual obligation. It is not like the case of a wrongful 
conversion of personal property, where there is an élection of remé- 
dies. The alleged claim is for damages for a tort pure and simple. 
No élection between a remedy ex delicto and one ex contractu was or 
is possible. Keener on Quasi-Contracts, 159, 160. The doctrine of 
"waiver of tort" can hâve no application. Such being the case, it 
is material to inquire whether, wholly aside from section 17, the 
scope of section 63a is so enlarged, or its enumeration of provable 
demands so added to, by section 63b as to embrace the alleged 
claim. The provision for the liquidation, proof and allowance of 
unHquidated claims against a bankrupt, unless distorted in meaning 
by a forced and unnatural interprétation, is in ail respects har- 
monious with section 63a. It is obvious that unliquidated claims 
against a bankrupt resuit in many instances from the breach of ex- 
press or implied contracts, and, as such, are demands of a provable 
nature under the provisions of section 63a. Section 63b provides, as 
was necessary, for the liquidation of such unliquidated demands 
and for their proof and allowance after liquidation. There is no 
legitimate ground for an assumption that Congress intended by so 
providing for the liquidation, proof and allowance of "unliquidated 
claims" to add to the classes of provable demands mentioned in sec- 
tion 63a. Such an assumption would be not only uncalled for, but 
wholly inadmissible. For, unless the "unliquidated claims" of sec- 
tion 63b be restricted to those made provable by section 63a, there is 
no limitation upon the provability of unliquidated demands of what- 
soever nature against a bankrupt. Such a resuit would be répug- 
nant to the express enumeration contained in section 63a, and, 
further, would, as hereinafter appears, involve a wide departure from 
the settled policy of every System of bankruptcy heretofore in force 
■ in the United States. But ail doubt upon the point, notwithstanding 
certain expressions of the court in Crawford v. Burke, 195 U. S. 
176, 25 Sup. Ct. 9, 49 L. Ed. 147, hereinafter referred to, has been 
dispelled by the highest authority. In Dunbar v. Dunbar, 190 U. S. 
340, 349, 23 Sup. Ct. 757, 47 L. Ed. 1084, the court through Mr. 
Justice Peckham said: 

"Section 63a provides for debts which may be proved, which, among others, 
are (1) 'a flxed liability, as evidenced by a judgment or an instrument In 
writlng, absolutely owing at the time of the fiUng of the pétition against him, 
whether then payable or not, with any Interest thereon which would bave 
been recoverable at that date or with a rebate of interest on such as were 
not then payable and did not bear interest ;' (4) 'founded upon an open ac- 
eount, or upon a contract express or implied.' In section 63b provision is 
made for unliquidated claims against the banl<;rupt, which may be liquidated 
upon application to the court in such manner as it shall direct, and may 
thereafter be proved and allowed against his estate. This paragraph b, 
however, adds nothing to the class of debts which might be proved under 
paragraph a of the same section. Its purpose is to permit an unliquidated 
daim, coniing within the provisions of section 63a, to be liquidated as the 
court shall direct." 

The counsel for the petitioners lay much stress upon section 17 
as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 [U. S. 
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Comp. St. Supp. 1905, p. 684], and contend that by virtue of that 
section, in connection with section 63, their alleged claim is provable in 
bankruptcy. Before taking up this contention it will be helpful to 
consider what would hâve been the status of the alleged claim had 
section 17 not been amended. That section in its original form was 
as follows : 

"Sec. 17. Debts not AfCected by a Discharge. — a. A discharge In bankrupt- 
cy shall release a bankrupt from ail of his provable debts, except such 
as (1) are due as a tax levied by the United States, the State, eounty, dis- 
trict, or municipality in which he résides; (2) are judgments in actions for 
frauds, or obtalnlng property by false prêteuses or false représentations, or 
for willful and malieious injuries to the person or property of another; (3) 
hâve not been duly scheduled in time for proof aud allowance, with the name 
of the creditor if known to the banlirujjt, unless such créditer had notice or 
actual knowledge of the proceedings in bankruptcy, or (4) were created by 
his fraud, embezzlement, misappropriation, or défalcation while acting as 
an offlcer or in any flduciary capacity." 

While it was the intention of Congress in enacting section 17 to 
détermine and déclare the efïect of a discharge in bankruptcy upon 
demands against the bankrupt provable against his estate, it reason- 
ably may be assumed, in the absence of pursuasive évidence to the 
contrary, that Congress did not intend in and by that section to 
render so provable demands not possessing that nature or quality 
under other provisions of the act. Section 1 (Act July 1, 1898, c. 
541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]) provides that "dis- 
charge" shall mean the release of a bankrupt from "ail of his debts 
which are provable in bankruptcy, except such as are excepted by 
this act," and, further, as has been stated, that "debt" shall include 
"any debt, demand, or claim provable in bankruptcy." A discharge 
thus means, subject to qualification with respect to demands due or 
owing to the United States, the release of the bankrupt from ail of 
the debts, demands and claims against him which are provable in 
bankruptcy except such of them as are by the act excepted. The 
exception necessarily relates to provable demands, and, to indulge in 
tautology, is équivalent to the phraseology, "except such provable 
debts, demands and claims against the bankrupt as are by the act ex- 
cepted." It is doubtless true that the words "provable debts" in 
section 17 are there used in a sensé broad enough to include, in the 
case of taxes, demands against a bankrupt which, although not 
strictly or technically "provable," are nevertheless allowable out of 
his estate. It is an elementary proposition that a discharge in bank- 
ruptcy is no bar to the enforcement'of demands against a bankrupt 
uot provable under the act. To undertake to except such demands 
from the opération of a discharge is an absurdity. Hence it is 
argued that the inclusion of certain demands in the exception con- 
tained in section 17, while not in form, was in efïect a législative 
récognition of their provability; although not releasable by virtue 
of the discharge of the bankrupt. This déduction is sound, but has 
been misapplied by counsel. Section 17 did not provide that there 
should be excepted from the opération of a discharge ail taxes due 
from the bankrupt "levied by the United States, the State, eounty, dis- 
trict, or municipality in which he résides," or ail "judgments in ac- 
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tions for frauds, or obtaining property by false pretenses or false 
représentations, or for willful and malicious injuries to the person 
or property of another," or ail demands "created by his fraud, em- 
bezzlement, misappropriation, or défalcation while acting as an 
officer or in any fiduciary capacity." On the contrary it provided that 
a discharge should release the bankrupt from ail his provable debts, 
"except such" — that is to say, such of the provable debts, demands 
or claims against him, — "as (1) are due as a tax levied" &c. ; "(2) 
are judgments in actions for frauds", &c. ; "or (4) were created by 
his fraud, embezzlement," &c. Only in so far as they were provable 
were claims "due as a tax levied by the United States" &c., "judg- 
ments in actions for frauds" &c., and demands "created by his 
fraud, embezzlement," &c., excepted from the opération of a dis- 
charge. It is a fallacious idea that a demand against a bankrupt was 
provable because it fell within the gênerai description of demands 
mentioned in section 17, provable claims for which were excepted 
from the opération of a discharge. If, indeed, none of the demands 
included in any given description of debts or liabilities mentioned 
in section 17 were covered by the provisions of section 63a defining 
"provable debts," when read in the light of other provisions in the 
act, it might be urged with some color that by necessary implication 
Congress intended in and by section 17 so to extend provability as to- 
cover ail demands included in such given description. But such an 
hypothesis is without foundation. When section 63a is so read, it 
will be found that its provisions defining the classes of debts or claims 
made provable are broad enough. to cover demands of a provable 
nature in each of the several classifications mentioned in section 17 
prior to its amendment. The fîrst classification relates to certain 
enumerated taxes due from the bankrupt. A tax is not strictly a 
debt. It lacks the nature of a debt in that, though for a sum certain, 
it is not founded upon any agreement or assent of the person 
or persons against whom it is assessed, but is a burden for public 
purposes imposed in invitum. . As an obligation or duty created by 
statute to pay money, however, it is quasi-contractual, although 
there may be difficulty as to the remedy for its enforcement in a 
given case. Keener, in his work on Quasi-Contracts, p. 16, states 
that "a statutory obligation which does not rest upon the consent of 
the parties, is clearly quasi-contractual in its nature." This proposi- 
tion is illustrated by the case of a statutory demand for half-pilotage 
for refusai to accept the services of a pilot. Steamship Co. v. Jolifïe, 
2 Wall. 450, 457, 17 L. Ed. 805. There has been much conflict in 
the décisions with respect to procédure for the collection of taxes, 
where no statutory mode has been prescribed, and also upon the 
point whetlier and under what circumstances, notwithstanding the 
existence of a statutory mode, the gênerai principles of law will 
furnish an alternative or cumulative remedy by action. Thèse raat- 
ters of dispute, however iriteresting in themselves, are unimportant 
hère. The procédure is supplied by the bankruptcy act. Section 
64, which deals, among other things, with the priority of debts and 
demands against the estate of a bankrupt, provides in paragraph a 
for the payment by the trustée under the order of the court of "ail: 
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taxes legally due and owing by the bankrupt to the United States, 
State, county, district, or municipality in advance of the payment of 
dividends to creditors," and that "in case any question arises as to 
the amount or legality of any such tax the same shall be heard and 
determined by the court." Thus the taxes enumerated in section 
17, "legally due and owing by the bankrupt," by section 64 are 
directed to be paid out of the estate, by section 17 are recognized as 
"provable debts," and are demands of a quasi-contractual nature. 
While strict or technical "proof" of them is not required, although 
often presented, there can be no doubt that they are to be treated 
as provable debts or demands embraced in the class "founded upon 
an open account, or upon a contract express or implied." The sec- 
ond classification contained in section 17 prior to the amendatory 
act included "judgments in actions for frauds, or obtaining property 
by false pretenses or false représentations, or for wiliful and mali- 
cious injuries to the person or property of another." AU thèse judg- 
ments, in so far as provable under the act, clearly were included 
by section 63a in the class of debts consisting of "a fîxed liability, 
as evidenced by a judgment or an instrument in writing, absolutely 
owing at the time of the fîling of the pétition," &c. The third classi- 
fication in section 17 has no relevancy to the point under discussion ; 
but the fourth includes debts or claims against the bankrupt "created 
by his fraud, embezzlement, misappropriation, or défalcation while 
acting as an officer or in any fiduciary capacity." The fraud hère 
mentioned is restricted to fraud on the part of the bankrupt while 
acting as an ofificer or in a fiduciary capacity, and the same statement, 
mutatis mutandis is applicable to embezzlement and misappropri- 
ation. Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 
147. The commission of such torts usually involves contractual or 
quasi-contractual liability on the part of the wrongdoer, and when- 
ever such is the case the liability constitutes a "provable" debt or 
demand founded "upon a contract express or implied." The fore- 
going considérations render unnecessary any interprétation of section 
17 in its original form, which would impute to Congress an intent in 
and by that section to establish the provability of demands against 
the estate of a bankrupt. Indeed, such interprétation would hâve 
produced repugnancy between that section and section 63, and hâve 
been calculated to embarrass the court in the administration of the act. 
Provability of debts or claims in bankruptcy was not in whole or in 
part created by the provisions of section 17 as it stood prior to the 
amendatory act, but was founded solely upon the provisions of sec- 
tion 63. Demands to be provable must hâve conformed to the re- 
quirements of the latter section. In Crawford v. Burke, supra, 
where section 17, before its amendment, was under considération, 
the court through Mr. Justice Brown said, page 193, of 195 U. S., page 
13, of 25 Sup. Ct. (49 L. Ed. 147). 

"It certalnly could. not hâve been the intention of Oongress to extend the 
opération of the discharge under section 17 to debts that were not provable 
under section 63a." 

If ail debts, dischargeable by proceedings in bankruptcy, were 
provable exclusively under section 63, it fairly may be inferred, in the 
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absence of any other provision defining the essentials or conditions of 
provability, that ail provable debts, not so dischargeable, were also 
provable exclusively under the same section. Création of provability 
is one thing. Its mère récognition is another. The latter, how- 
ever, whether express or implied, may hâve an important bearing 
upon the question of provability by indicating that the language 
used in section 63a to define provable claims was employed in a 
broader sensé than would, without such récognition, hâve been at- 
tributable to it. It is proper that the section should be read in con- 
nection with section 17, section 64 or any other section calculated 
to throw light upon its scope and efifect. The resuit may be that, 
where the définition in section 63a of a class of provable debts is, in 
and by itself, susceptible of two interprétations, the more Hberal will 
be adopted. The provision making demands founded upon implied 
contracts provable conceivably may hâve contemplated, on the one 
hand, only real or genuine contracts implied in fact, or, on the 
other, not only such true contracts, but also those fictitious con- 
tracts or quasi-contracts implied by the law in the absence of or 
against consent, for the purpose of effectuating substantial justice. 
Whether the narrow and Hteral, or the more comprehensive inter- 
prétation, should prevail was a question into the décision of which a 
considération of other provisions than section 63 well may hâve 
entered. But prior to the amendment of section 17 certainly no in- 
ference legitimately could be drawn from that or any other section 
in the act that Congress intended to make provable any demands 
which the classes of provable claims as enumerated and defined in sec- 
tion 63a would not under a libéral construction embrace. Thèse views 
are in accord with the doctrine of the Suprême Court as enunciated 
in Crawford v. Burke, supra. There it was held that a discharge in 
bankruptcy was a bar to an action of trover for the wilful and 
fraudulent conversion of shares of corporate stock. The court said 
pages 187, 193, of 195 U. S., pages 11, 13, of 25 Sup. Ct. (49 L. Ed. 147). 

"We are clear that the debt of the plaintiff was embraced within the pro- 
vision of paragraph a, as one 'founded upon an open account, or upon a eon- 
traet, express or implied,' and might hâve been proved under section 63a 
had plaintifC chosen to waive the tort, and talte his place with the other cred- 
itors of the estate. * ♦ * We think that section 63a, defining provable 
debts, must be read in connection vs^ith Section 17, limiting the opération of 
discharges, in which the provable character of claims for fraud in gênerai 
is recognized, by excepting from a discharge claims for frauds which hâve- 
been reduced to judgment, or which were committed by the bankrupt while 
acting as an offlcer, or in a flduciary capaclty. If no fraud could be made 
the basis of a provable debt, why were certain frauds exeepted from the 
opération of a discharge? We are, therefore, of opinion that if a debt origi- 
nates or Is 'founded upon an open account or upon a contract, express or 
implied' it Is provable against the bankrupt's estate, though the créditer 
may elect to brlng his action in trover as for a fraudulent conversion, In- 
stead of In assumpslt for a balance due upon an open account It certainly 
could not hâve been the intention of Congress to extend the opération of the 
discharge under section 17 to debts that were not provable under section 63a. 
It results from the construction we bave given the latter section that alï 
debts originating upon an open account or upon a contract, express or implied, 
are provable, though plaintiff elect to bring his action for fraud." 
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The foregoing considérations show that an open daim for un- 
îiquidated damages for a tort, whoUy unaccompanied and uncon- 
nected with any contractual or quasi-contractual liability, was not a 
provable demand under the act of 1898 prior to the amendment of 
February 5, 1903. This conclusion is supported by authority. In 
re Hirschman (D. C.) 104 Fed. 69 ; In re Filer (D. C.) 125 Fed. 261 ; 
Loveland on Bankruptcy, § 138. Nor was it provable in bankruptcy 
under the act of 1800, the act of 1841, or the act of 1867. Dusar v. 
Murgatroyd, Fed. Cas. No. 4,199 ; Doggett v. Emerson, Fed. Cas. 
No. 3,962'; In re Hennocksburgh, Fed Cas. No. 6,367; In re 
Schuchardt, Fed. Cas. No. 12,483; Black v. McClelland, Fed. Cas. 
No. 1,463; Loveland on Bankruptcy, § 128. Unless by virtue of the 
amendment of section 17 it is not now provable. By that amend- 
ment the second clause of the section was so changed as to read as 
follows : 

"(2) are liabillties for obtainlng property by false pretenses or false rep- 
résentations, or for willful and malicious injuries to tlie person or property 
of another, or for alimony due or to become due, or for maintenance or sup- 
port of wife or ehild, or for séduction of an unmarried female, or for crim- 
inal conversation." 

Hère again, it is to be observed that the section as now in force 
provides, not that ail "liabilities for obtaining property by false 
pretenses or false représentations" &c. shall be excepted from the 
opération of a discharge, but substantially that such liabilities only 
in so far as they are "provable debts" shall be excepted. The con- 
tention that because "Habilities * * * for willful and malicious 
injuries to the * * * property of another" are mentioned in the 
excepting clause, ail liabilities for injuries to the property of another 
are rendered provable is untenable. On the assumption that the 
limitation in that clause of liabilities for injuries to the property of 
another to such as are "willful and malicious" is wholly consistent 
with the provability of demands based upon liabilities for wrongful, 
but not wilful or malicious, injuries to such property, the question 
yet remains whether in a given case the liability is a provable debt, 
demand or claim. The term "liabilities" undoubtedly includes judg- 
ments as well as claims not reduced to judgment. It is not to be 
supposed that Congress intended that provable open demands for 
injuries to the property of another should be excepted from the 
opération of a discharge, but that judgments for such injuries should 
be barred. The provability, however, of a claim for such an injury, 
whether consisting of a judgment or of an open demand, must be 
determined by référence to the requirements of section 63a liberally but 
legitimately construed. This point is accentuated by the seeming 
disinclination of the Suprême Court, notwithstanding the amendatory 
act, to regard claims for arrears in alimony as provable, though not 
dischargeable, in bankruptcy. Wetmore v. Markoe, 196 U. S. 68, 
77, 35 Sup. Ct. 172, 49 L. Ed. 390 ; Dunbar v. Ehmbar, 190 U. S. 
340, 353, 23 Sup. Ct. 757, 47 L. Ed. 1084. It is highly improbable 
that Congress intended, by the mère substitution in section 17 of "lia- 
bilities" for "judgments in actions," to render or recognize as prov- 
able ail claims for torts, unliquidated as well as liquidated. I am not 
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aware that section 17 has been so construed in any judicial décision. 
Such an intent on the part of Congress would hâve been a clear depar- 
ture from the settled policy of the whole body of bankruptcy législation 
in the United States, beginning witli the act of 1800 and ending 
with that of 1898. It also would hâve produced glaring repugnancy 
between section 17 and the limitation by section 63a of provability to 
the classes of debts there enumerated. Injuries to "the person or prop- 
erty of another," it must be conceded, when taken in a broad, un- 
quahfied sensé, would embrace ail torts ; and if "liabilities" for them 
were not restricted to such as are provable by virtue of section 63a, 
the limitation there found largely, if not wholly, would be nullified. 
Were ail torts provable, as well, as claims founded upon "a contract 
express or implied," and fixed liabilities, "as evidenced by a judg- 
ment or an instrument in writing, absolutely owing at the time of the 
filing of the pétition" &c., it would seem to hâve been more appro- 
priate had section 63a been framedin conformity with the radically 
différent theory that "taxable costs incurred in good faith by a 
ereditor" &c., and "costs taxable against an involuntary bankrupt" 
&c., and ail other debts, demands and claims against the bankrupt, 
existing at the time of filing the pétition, should be provable against 
and allôwable out of his estate. Noconstructionof section 17resulting 
in such repugnancy should be adopted, if it can be avoided without 
doing violence to the language of the act. In Lamp Chimney Co. 
V. Brass & Copper Co., 91 U. S. 656, 663, 23 L. Ed. 336, where cer- 
tain provisions of the bankruptcy act of 1867 were under considér- 
ation, the court through Mr. Justice Cliiïord used the following 
language : 

"Words and phrases are often found In différent provisions of the same 
etatute, whlch, if taken literally, without any qualification, would be incon- 
sistent, and sometlmes répugnant, when, by a reasonable Interprétation, — 
as by qualifying both, or by restrlctlng one and glving to the other a libéral 
construction, — ail become harmonious, and the whole diffieulty dlsappears; 
and In such a case the rule Is, that repugnancy should, if practicable, be 
avoided, and that. If the uatural import of the words contained in the re- 
spective provisions tends to establlsh such a resuit, the case is one where 
a resort may be had to construction for the purpose of reconcillng the In- 
consistency, unless it appears that the diffieulty cannot be overcoine without 
dolng violence to the language of the law-maker." 

But there is nothing in section 17 requiring the application of the 
above-mentioned rule of construction to secure harmony between 
that section and section 63a. It contains no ambiguous or doubtful 
words or phrases, nor do its provisions, when naturally and fairly 
read, clash in any particular with those of the other section. Each 
may hâve its appropriate and full opération without interfering with 
the other. While section 17 limits the exception from the opération 
of a discharge to such of the demands or liabilities it mentions as are 
"provable debts," section 63a limits provability to the classes of 
demands or liabilities therein defîned. Section 17, since the amend- 
ment, no more countenances the idea of the provability of a demand 
or liability, not provable under and by virtue of section 63a, than it did 
before its amendment. If a tort injuriously affecting the person or 
property of another is of such nature or is committed under such cir- 
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cumstances as to involve breach of contract, express or implied in 
fact, there is contractual liability provable under section G3a. And 
the same is true of a tort giving rise to a quasi-contractual liability 
for injury to property. In re Hirschman (D. C.) 104 Fed. 69 ; In 
re Filer (D. C.) 125 Fed. 261; Loveland on Bankruptcy, §§ 119, 128. 
The provability of such liability was expressly recognized in section 19 
of the act of 1867, which provided that "ail demands against the bank- 
rupt for or on account of any goods or chattels wrongfully taken, 
converted, or withheld by him may be proved and allowed as debts 
to the amount of the value of the property so taken or withheld, with 
interest." This express récognition or déclaration probably was nec- 
essary by reason of the fact that the act of 1867 contained no such 
comprehensive provision touching provability as that found in sec- 
tion 63a relating to claims founded upon a contract express or im- 
plied. So, a judgment recovered against a bankrupt, prior to the fil- 
ing of the pétition, for a tort whoUy unrelated to contractual or quasi- 
contractual obligation, is provable as "a fixed liability, as evidenced 
by a judgment" &c. Such judgments were provable as debts under 
former bankruptcy acts ; no distinction with respect to provability 
being made between judgments for causes of action ex contractu and 
those for causes of action ex delicto. In re Comstock, Fed. Cas. 
No. 3,073 ; In re Book, Fed. Cas. No. 1,637 ; In re Hennocksburgh, 
Fed. Cas. No. 6,367. So, notwithstanding the fact that Congress in 
amending section 17 struck out "judgments in actions for frauds" and 
did not supply their place with "liabilities" for frauds, there can be no 
doubt that a fraudulent conversion of bonds or other personal prop- 
erty by one, subsequently becoming a bankrupt, although not "acting 
as an officer or in any fiduciary capacity," would under section 63a 
be provable against his estate as a quasi-contractual liability. So 
judgments for provable debts, demands or claims, recovered "after 
the filing of the pétition and before the considération of the bank- 
rupt's application for a discharge" &c., are provable. But I know of 
no principle or authority which would justify the court in holding 
provable a claim for unliquidated damages resulting from injury to the 
property of another, not reduced to judgment and unaccompanied and 
unconnected with any contractual or quasi-contractual liability. The 
alleged claim of the petitioners is of this description and, not being of 
a provable nature, is not susceptible of liquidation under section 63b. 
The pétition, therefore, must be dismissed with costs. 



SOUTH PENN OIL CO. v. CALF CEEEK OIL & GAS CO. et al. 

(Circuit Court, N. D. West Virginia. August 22, 1905.) 

No. 580. 

1. Eqtjitt JurnsDiCTiON— Multiplicity of Stjits— Adequact dp Légal 
Remeuy. 

Where two actions at law were pending against the same défendant 
to recover damages for the taking of cil from a tract of land — one action 
by the owner of the land, and the other by a lessee under an oil and gas 
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lease — and the rights of the respective plalntlfEs In the oll as between them- 
selres are uncertaln under the lease, the facts are complicated, and the 
défense to both actions consista in part of an estoppel bj' acts in pais, 
equity has jurlsdlction of a suit by the défendant therein against both 
plalntiffls to détermine the entire controversy, both on the ground of 
avolding a multipliclty of suits and because estoppels constitute a part 
of the substantive law of property and contracts, which it is peculiarly 
the province of equity to administer. 

[Ed. Note. — For cases In point, see vol. 19, Cent. Dig. Equity, §§ 1G7- 
171.] 

2. COTJETS — FEDERAL CODETS — JTJRISDICTION — ANCILLAET SuIT. 

A suit in equity in a fédéral court to enjoin the further proseeution of 
actions pending in said court, of which it has jurisdiction l>y renson of 
diversity of citizenship of the parties, and to enable the complainnnt to 
make his défense to suoh actions, is ancillary thereto and within the jur- 
isdiction of the court, without regard to the citizenship of parties 
joined as défendants. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 801.] 

3. Equity Pleading — Multifaeioxjsness of Bill. 

A bill to enjoin the further proseeution of two actions at law against 
the complainant, which involve the saree indivisible subject-matter, is 
not multifarious because the claims of the two plaintilïs in said actions 
are separate and distinct. 

[Ed. Note. — For cases In point, see vol. 19, Cent. Dig. Equity, § 368.] 

4. Raileoads— Grant of Right op Way— Construction. 

A contract made by a landowner granting to a railroad company "the 
full and free right of way of the width of 50 feet" through his land, and 
covenantlng to exécute a deed, when required, conveying the land in fee 
simple, held to vest the company with the right of easement only. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Rallroads, §§ 163, 
164.] 

5. MlNERAUS— OlL AND GAS LEASE— SUFFICIENCY OP DESCRIPTION OF LAND. 

The owner of a tract of land comprising CO acres executed a lease 
granting the oil and gas undér the land "bounded and described as 
follows, to wit: North by lands of Ohio river, east by lands of Mrs. T. P. 
Pollock, south by lands of W. M. Irwin, west by lands of Mrs. J. O. 
Sharp, containing 30 acres," and also giving the lessee the refusai of the 
lessor's 30 acres reserved, which right of option, however, the lessee 
never exercised. Held, that the lease was void for uncertainty; it 
being Impossible to détermine from the description therein what part of 
the tract was intended. 

6. JuDGMENT — Estoppel — Rights Admitted by Consent Decree. 

A decree entered by consent, which fully recognized the right of an 
oil company to hold and operate upon a tract of land of which it was 
then in possession under a lease, estops the parties thereto from there- 
after maintaining an action against such company or its successor in 
Interest for trespass, based on the alleged invalldity of the lease. 

7. Estoppel — Acts in Pais — Acquiescence in Asserted Rights. 

Complainant and its predecessors in interest entered and drilled oil 
welIs upon a railroad right of way under a lease from a railroad com- 
pany. The owner of the land from which the right of way was taken 
and his lessee of the oil and gas therein, with full knowlêdge of such 
opérations, made no objection thereto, but in various ways recognized 
the validlty of the lease from the railroad company and the right of 
ithe lessee to operate thereunder. Held, that they were thereby estopped 
from maintaining actions against complainant to recover the value of 
the oll taken from the land, after complainant and its predecessors had 
expended large sums in developing the property. 
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In Equity. 

On November 23, 1900, the Calf Creek Oil & Gas Company, a West Virginia 
corporation, instituted on the law side o£ this court its action of case against 
the South Penn Oil Company, a Pennsylvanla corporation, to recover $20,000 
damages alleged to hâve accrued by reason of the plaintiff having been the 
owner of ail oil and gas in and under a tract of 60 acres of land situate in 
Pleasants county, W. Va., and of the défendant entering thereon unlawfully 
and operatlng and boring wells and removing oil and gas therefrom. On the 
following day John B. Finley, as administrator of William Irwin, deceased, 
instituted a like suit on the law side of this court against said South Penn 
Oil Company for $5,000 damages, alleging his décèdent to ha%'e been the owner 
of said same 60 acres of land, and that the défendant company had entered 
upon, operated and bored wells, and removed oil and gas therefrom. On 
the 2Sth day of October, 1901, the said South Penn Oil Company instituted 
this suit in equity against said Calf Creek Oil & Gas Company, John B. 
Finley, administrator. and numerous others, seeking to enjoln and restraln 
the said Calf Creek Oil & Gas Company and John B. Finley, administrator, 
from malntainlng and prosecuting said actions at law and to establish its 
right to operate for and remove from a certain portion of said 60 acres of 
land oil and gas. An amended and supplemental bill aud a bill of revivor 
were subsequently flied in the cause. From the pleadings and proofs the 
facts seem to be as foUows: 

On March 14, 1882, William Irwln entered into a contract with the Wheel- 
ing, Parkersburg & Charleston Railway Company, subsequently succeeded by 
and merged wlth the Ohio River Rallroad Company, whereby he granted 
and conveyed "the full and free right of way of the width of 50 feet" through 
the 60 acres of land in controversy, and bound himself, when required by 
the company, to convey the same by deed in fee simple. This contract was 
acknowledged by Irwln April 6, 1883, and admltted to record April 25, 1883. 
On January 21, 1899, the Ohio River Rallroad Company by contract granted 
to F. D. T. BIckley ail the oil and gas in and under said 50-foot strip of 
right of way through the Irwin and other lands upon certain terms and con- 
ditions not material. This contract was acknowledged January 26, 1899, 
and recorded February 1, 1899. Bickley associated with himself in the 
matter M. J. Peters, George Morlang, H. M. Spence, and E. K. Davis, 
and thèse parties at once commeneed to bore wells upon the right of way 
strip through the Irwin lands, and on May 18, 1899, had substantially com- 
pleted two producing wells thereon, when by contract of that date, in con- 
sidération of $14,250, they sold ail thelr leasehold rights acquired from said 
Ohio River Rallroad Company, together with substantially al! of thelr prop- 
erty used in said oil opérations, to the plaintiff. This contract was acknowl- 
edged the day of Its date, and was recorded May 24, 1899. The plaintiff 
company Immediately thereafter took possession of said two completed wells. 
bored three others on said Irwin right of way, and removed therefrom large 
quantifies of oil, paying royalty to the said rallroad company. Meanwhile, 
on September 2, 1895, William Irwin by contract had demised and granted 
to Richard Huggins aU the oil and gas vmder a tract of land described in 
said contract as follows: "Situated in the district of Grant. county of Pleas- 
ants. State of West Virginia, and is bounded and described as follows, to wit: 
North by lands of Ohio river, east by lands of Mrs. T. P. Pollock, south by 
lands of W. M. Irwin. west by lands of Mrs. J. C. Sharp, containing 30 acres." 
This contract further provided: "The lessee to hâve the refusai of the lessor's 
30 acres that he has reserved on the same terms and conditions of this lease." 
But, so far as appears, no contract of any kind was ever made showing 
that this refusai was accepted, or that said Huggins or his assignées had 
any Interest in any other than the 30 acres. Huggins seemg to hâve asso- 
ciated with himself, in this and other leases, J. P. Marshal and Clinton Pope; 
for. on November 26, 1895, thèse parties executed a power of attorney to 
said J. B. (alias Richard) Huggins, authorizing him to sell the leases on 
certain terms and conditions. This paper was acknowledged April 4, 1896, 
but not admltted to record untll August 12. 1899. On April 14. 1896, Hug- 
gins, In his own right and as attorney In faet, conveyed this 30-acre lease 
and others to George W. Grimes. On April 21, 1896, Grimes sold the same 



510 140 FEDERAL KEPOETBR. 

leases to the Calf Creek 011 Company, then a partnershlp, but now a cor- 
poration, reserving, however, an undivlded sixteenth Interest, which, by 
contract of date May 8, 1897, he sold to H. W. Hunter, trustée for David 
Ijevl, J. O. Roberts, T. L. Rogerson, M. F. Cox, George L. Darat, F. D. T. 
Bickley, J. O. Bardall, and H. W. Hunter. On June 10, 1899, the stock- 
holders authorized and direeted a sale of its holdings to be made to Henry 
Suhr & Co., and on August 22, 1899, this sale was consummated by its board 
of dlrectors, and by it ail the capital stock and ail the interest of said Com- 
pany In the Irwin and other leases passed to and became vested in said 
flrm, composed of Henry Suhr, G. M. Loomis, and F. D. ï. Bickley. 

It is fairly to be assumed from the pleadings and évidence that this sale 
of the Calf Creek Company to this firm was a resuit of a compromise of 
certain lltigation growing out of thèse circumstances: The Calf Creek Oil 
& Gas Company was incorporated In May, 1896. Its capital stock consisted 
of 300 shares, of the par value of $200 each, of which 83% shares were held 
by F. D. T. Bickley. Bickley was not only apparently the largest stockhold- 
er, but also a director, vice président, secretary, and the active manager of 
the concern. Eîght wells had been drilled on the Irwin land, and others on 
other land. It seems, however, that prlor to February 4, 1899, Bickley and 
the directors of the company had disagreed, and he had beeu removed as 
superintendent, but not as secretary, nor, so far as shown, as vice président. 
A man by name of Nixon had succeeded him as superintendent. Bickley 
regarded him as incompétent and négligent. The production of oil was 
decreaslng, and the land owners were bitterly complalning, Irwin especially, 
beeatise the conditions of his lease were not being carried out, because the 
wells drilling on the right of way strip (the royalty for which was going to 
the rallroad company) would drain the oil from his land, and the Calf Creek 
Company was sinking no offset wells, and he and others were threatening 
to cancel their leases. Bickley on February 22, 1899, served notice on the 
directors of the condition of affairs, and asked them to remedy the evils 
In management. On February 4, 1899, the directors met, but were mani- 
festly antàgonlstlc to Bickley, refusing to carry out his suggestions, and re- 
movlng him as secretary. Thereupon, on February 27, 1899, Bickley flied 
his suit in equity in this court, making said Calf Creek Company, its du'ect- 
ors, Irwin, and other land owners parties, setting up thèse facts and others 
of a Personal nature not material hère, in which he prayed for the appoint- 
ment of a receiver, with instruction to remedy the conduct of affairs of the 
company, to drill offset wells, and other things In accordanee with his views. 
Irwin on March 2, 1899, flled a verifled answer to this bill, substantially 
admitting Its allégations, and joining in Its prayer for relief. In It he says 
the Calf Creek Company had drilled on his 60 acres 8 wells, when by the 
terms of the lease he was entitled to 12; that production was rapidly fall- 
Ing off and gross mismanagement of the property was Indulged. Such re- 
ceiver was appointed by decree of this court, and on May 22, 1899, made a 
fuU report In answer to the instructions of the court This report fully con- 
flrmed the charges and grievances set forth by Bickley in his bill. and in 
détail dlscusses remédies. After closing the body of his report, he adds this: 

"Spécial Report. 

"Tour receiver specially reports that, since the foregoing portion of his 
report was put Into typewriting, the rallroad right of way through the Irwin 
farm bas been sold by M. J. Peters and others to the South Penn Oil Com- 
pany, and your receiver Is informed that the agents of said South Penn Oil 
Company hâve stated that they propose to locate three additional wells on 
said right of way through the Irwin; that already there are two producing 
wells on said right of way through the Irwin, as shown on the map (Exhibit 
No. 2), designated Nos. 1 and 2, and that It will be necessary, In order to 
protect said property, to put down counter wells on both sides of the rall- 
road right of way, should said South Penn Oil Company make the develop- 
ment threatened. Your receiver further states that said Irwin, as shown 
on said map, is crossed by the said right of way from one side to the other; 
that this right of way is 50 feet in width, and passes through a very rich 
portion of the oil-productng part of the said Irwin farm; that tlie wells on 
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said right of way are saîd to be producing an average of 130 barrels eacb 
per day. Your receiver further reports that well No. 1 on said right of way 
commenced producing about ttie 24tli of March, and produced, as your re- 
ceiver is informed, large quantities of oil for several days, and tben seemed 
to fall away, but that the well is now, as your receiver is informed, produ- 
ing large quantifies of oil ; that the second well, being No. 2, as your receiv- 
er is informed, shows to be as good as No. 1 ; that, in order to counteract 
the effect of said well No. 1, which was situated almost on the outslde of 
the right of way, your receiver deemed it absolutely necessary, witbout 
waiting for the directions and orders of the court, to protect the Unes of said 
Irwin farm, particularly as said Irwin was exceedingly angry and dlsap- 
pointed at the action of the company prier to the receivership, in not pro- 
tecting him, and, for the puriJose of protecting said Irwin, not only from 
No. 1 on said right of way, but from No. 7 on the PoUock, which is shown 
on said map, your receiver commenced the construction of a derrick, and 
put down a well on the river side of said right of way, which is designated 
on said map by a red circle, which well is at this time on top of the sand 
and shows to be a producer, and your receiver believes that it would be 
absolutely necessary to protect said property to immediately commence a 
second well on the river side of said right of way to counteract the effect 
of No. 2; that he bas constructed a derriclc and is now ready and will com- 
mence immediately to put down a well as shown on said map, at a point 
opposite said No. 2 on the right of way. So that your receiver hère special- 
ly reports that he should be given authority to put down ail necessary wells 
on both sides of the said right of way through the Irwin, so as to protect 
and save said property from drainage by wells of said South Penn Oil Com- 
pany." 

Based npon this report a décree was entered in the cause, from which no 
appeal was ever taken, but which was in fact consented to and conflrmed by 
agreement of parties as herein after shown, under date of 22d day of May, 
18S9, among other things directing the receiver to "put down two wells on 
the south end of the Irwin, and at least three wells for the protection of 
said Irwin from drainage by the South Penn Oil Company on the right of 
way aforesaid," and, further, "if the South Penn Oil Company shall con- 
tinue to put down wells along the right of way aforesaid," said receiver put 
down "sufflcient number of wells to counteract the drainage resulting from 
the opérations of said South Penn Oil Company." In this condition of 
things the parties on June 10, 1899, compromised their difHculties; the stock- 
holders of the Calf Creek Company authorizing the sale of its capital stock 
and lease holdings to Henry Suhr & Co., and Bickley undertaklng to secure 
the discharge of the receiver and a dismissal of his suit. To this end Irwin 
filed separately, and also jointly with others, requests that said suit be 
dismissed, under the arrangement and understanding that the decree above 
referred to, providing for counter wells, be fully carried out, and that In 
the final decree the court reserve right to reappoint receiver and put him 
in possession upon failure by the company to do so. Such final decree was 
entered by this court in said cause on July 25, 1899, and, as we hâve before 
stated, the directors of the Calf Creek Company on August 22, 1899, con- 
flrmed the sale of its stock and holdings to Henry Suhr & Co. 

It is shown by the testimony of Spenee in this case, and not contradicted, 
that Bickley, before taking the leases from the Ohio River Railroad Com- 
pany in January, 1899, brought the proposition to Peters and himselê, say- 
ing he could obtaln such leases from the railroad company on its right of 
way, to take such leases and carry an interest therein for him ; that they 
objected on the ground that they might not be able to use the land adjoining. 
the right of way, but Bickley assured them they would bave no difflculty, 
because he could procure from Irwin a paper granting them the right to use 
such land; that he and Peters, before dealing in the matter, went and saw 
Irwin to prove Bickley's statement. It is strenuously insisted Spenee is 
an incompétent witness as to this transaction with Irwin; the latter being 
dead. It is also shown by his testimony and that of others, and by papers 
flled, that Irwin did give, under date of .Tanuary 28, 1899, a written contract 
for right of way through his lands, for the purpose of hauling, laying Unes, 
and other work, and stations which might be desired in oil opérations, "on 
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lands abuttlng on sald lands"; that Blckley assigned this contract under 
date of February 27, 1899, to Peters and Spence, who in tum, on May 22, 1899, 
assigned it to the South Penn Company; tliat Peters and Spence, wlth full 
knowledge ou tlie part of Irwin, under tlils contract did haul and lay pipe 
lines over lands of Irwin to said riglit of way, wliere they, ■wltli full knowl- 
edge and without objection from Irwin, were drilling the two wells under 
Bickley's contract or lease from the railroad company; that Irwin and Conner, 
his tenant, received and receipted to Peters and Spence for ?11 as payment 
for a location for tanks on Irwin's land and for ail damages to wheat on 
location, "together with right of way and tanks hauled to place"; that thèse 
tanks were used by them for storing oil taken from the wells on right of 
way; that Irwin also receipted to said Peters and Spence for $4 "for straight- 
ening up boller, hauling stone, hauling engine to Ko. 2 well, and hauling gas 
tank to landlng"' ; that, when the South Penn Company purchased and took 
charge of opérations on the right of way under their contract from Bickley, 
Irwin Btopped them from hauling over his lands, insisting that the right 
conferred by his contract with Bickley for that purpose was a personal one, 
not assignable, and that to save trouble the South Penn Company compro- 
mised and paid him $20 for this right; that, when the receiver was operat- 
ing the Calf Creek properties, one of his rigs was located too near the right 
of way to suit Peters and Spence, and that they paid him $35 expense of 
moving the same baek some 75 feet. Henry Suhr & Co. filed an answer, 
setting up the sale of the Calf Creek Company's stock and lease holdings to 
them, denying that any right in conséquence existed in said Calf Creek 
Company to institute, after such sale, suit at law against the plalntifC -South 
Penn Company, and fully conceding the latter company's right to the oil 
taken from said right of way. Under thèse circumstances the plaintifC in 
its bill Insists that the said Calf Creek Company and Irwin's administrator 
are fully and completely estopped from setting up any claim to the oil taken, 
or from In any manner Interfering with their use and occupation of said 
right of way for oil opérations. 

In this connection the question may naturally arise, what ground exists to 
dispute the légal right of plaintifC to operate on said right of way under and 
by vlrtue of the contracts from Irwin to the railroad, the railroad to Bick- 
ley, and of Bickley to it? The answer dépends upon the construction to be 
placed upon the contract between Irwin and the railroad company. If it con- 
féra a fee-simple estate upon the company for the 50-foot strip of land, 
then no question can arise as to the plaintifC's légal right to operate under 
said contracts aforesaid. If, on the other hand, said contract be construed 
to pass only a "right of way," an easement over said land, then no right 
vested in said railroad company to said oil and gas under such strip of land, 
and none could be granted by It. The doubt as to its construction springs 
from the fact that, while it grants only "the full and free right of way of 
the width of flfty feet" over the land, it closes with this clause: "The said 
William Irwin does also hereby covenant and agrée to exécute and acknowl- 
edge in due form of law, when required by said company, a deed convey- 
ing to said company in fee simple the said land hereinbefore described." 

Peculiar complications hâve arisen in the courts touching this question. 
It appears that both the original company, the Wheeling, Parkersburg & 
Charleston Railway Company, and its successor, the Ohio River Railroad 
Company, in taking rights of way for the road, used a blank form containing! 
thèse two clauses, and that many contracts of this character were taken* 
In 1887 A. L. Sehon, who had executed such contract. instituted his action 
of ejectment in circuit court of Mason county to recover said right of way. 
The company thereupon flled its bill to enjoin the prosecution of this action» 
at law and to compel spécifie performance of the contract. The circuit court; 
denied the relief prayed for and dismissed the bill. An appeal was takeni 
to the Suprême Court of Appeals of the state, and that court on March 15, 
1890, reversed the circuit court, upheld the contract, enjolned the prosecu* 
tion of the suit at law, and direeted spécifie performance of the contract' 
and conveyance of the right of way strip in fee simple. Ohio River Ry. Coi 
V. Sehon, 33 W. Va. 559, 11 S. E. 18. Ohas. D. Uhl, of Wood county, had exe- 
cuted one of thèse contracts, and the railroad company had executed a lease- 
for oil on the right of way so derived to Logan, who started to erect derrick 
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thereon. Thereupon Uhl flled his bill in the circuit court of Wood county, 
insisting upon the restricted construction of said contract tliat It only vested 
an easement over the land in the company, and obtained an injuncUon against 
oll opération by Logan. A motion to dissolve thls injunction was by the 
circuit court overruled, and thereupon an appeal was taken to the Suprême 
Court of Appeals of the state. Uhl likewise flled his bill against said rail- 
road Company, and procured an injunction restraining it from interfering wlth 
his laying pipe Unes across the right of way at his farm crossing thereof 
to liis résidence for the purpose of conveying thereto gas and oil. Thls 
injunction was dissolved, and Uhl appealed to the Suprême Court of Appeals 
of the state. 'Fhat court on November 28, 1899, reversed the circuit court 
in this latter case, and held Uhl was entitled to lay pipe Unes across tne 
right of way to convey gas, but not oil, to his résidence. In this case Dent, 
J., refers to the flrst case, and says that in it they had held that the right 
of way contract had vested in the railroad company the fee simple of said 
strip of land. Uhl v. Ohio River R. Co., 47 W. Va. 59, 34 S. B. 934. It 
seems the court did render such décision in the flrst case, but the opinion was 
never flled, douhtless because a pétition for rehearing was flled in accord- 
ance with the rule of that court before the end of the term at whlch it 
was rendered, and it was withheld for further considération. Meanwhlle 
Jesse Pugh, of Wood county, having executed one of said contracts and bis 
land having descended to A. N. Pugh, the latter On May 31, 1898, gave to 
Stephen Lockwood an oil lease contract on his land, who under it drilled wells 
and secured large quantifies of oil. ïhe railroad company on August 18, 1898, 
gave to Samuel Logan a lease on the right of way through the Pugh land. 
In November, 1898, Lockwood flled his bill in this court against Logan and 
the railroad company, insisting that the company only had an easement over 
the land, and praying an injunction against Logan's oil opérations on the 
right of way strip and for the appointment of a recelver. Jackson, Dis- 
trict Judge, refused hlm +he relief sought, holding that the railroad com- 
pany had the fee simple to this strip of land. An appeal was taken from 
his décision, and on July 9, 190O, the Circuit Court of Appeals for this cir- 
cuit reversed this court, and held that the railroad company only took an 
easement In the land. Lockwood v. Ohio River R. Co., 103 Fed. 243, 43 C. 
C. A. 202. In this case a certiorarî was refused by the Suprême Court on 
January 14, 1901. 180 U. S. 637, 21 Sup. Ct. 920, 45 L. Ed. 710. On March 
8, 1902, the flrst case of Uhl against the railroad company, doubtless after re- 
hearing, was declded by the state Suprême Court of Appeals, reversing 
their flrst holding, and deciding, in harmony with the fédéral courts, that the 
contract only vested. an easement in the railroad company over the land. 
51 W. Va. 106, 41 S. B. 340. 

A. B. Fleming, R. F. Fleming, W. N. Miller, T. P. Jacobs, and 
U. N. Arnett, for plaintiff. 

Wm. Beard, for défendant Calf Creek Gil Co. 

V. B. Archer and Wm. Beard, for défendant Irwin's admin- 
istrator. 

Wm. J. Breene, for défendants Bickley, Suhr, and Loomis. 

J. W. Vandervort, for défendant Ohio River R. Co. 

DAYTON, District Judge (after stating the facts as above). 
The demurrer in this case, I think, was very properly overruled 
by my predecessor, and, although défendants in their answrer and 
arguments hâve earnestly insisted that this suit ought not to be 
maintained, because plaintiff can make full défense to the actions 
at law, I do not agrée with them. The défense of the actions at 
law involves ail the éléments of estoppel in pais by the acts, con- 
duct, and writings of the parties; it also involves a considération 
of the question of how far défendants may be barred by a judi- 
cial proceeding; and, further, it might involve a détermination 
140 F.— 33 
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from the involved State of facts of the particular rights to recover, 
if any 3uch theij^, liayè, between the t^o principal défendants, the 
Calf Creek Cpinpany.i and Irwin's administrator. The one, not 
being party to the Other's action, would not be bound by the jury's 
verdict in the other's case. Thus the plaintiff, who is défendant 
in those actions, might rqn great risk, if held liable at ail, to hâve 
a double liability created, which would cause it extraordinary trou- 
ble and expense, more than probably by a final resort to equity, to 
avoid. The àvqidance of a multiplicity of suits is involved, as 
well as the défense of estoppel, hère, and equity, it seems to me, 
is required to intervene to do full and exact justice according to 
its principles and those of good conscience. While estoppel may 
be set up as a défense at law, especially to the action of ejectment, 
as held in Kirk v. Hamilton, 102 U. S. 68, 26 L. Ed. 79, and Dick 
erson v. Golgrove, 100 U. S. 578, 25 L. Ed. 618, yet it is to be borne 
in-mind that the doctrine of estoppel by acts and conduct of parties 
is a création of equity âlorie, and the vefy great weight of authority 
is to the effect that generally equity alone should administer it. 
This is peculiarly so where the circumstances out of which such 
estoppel is claimed to arise are complicated and involved in trans- 
actions bëtween différent parties. 

An examination of the facts of the two cases cited show tnem to 
hâve been simple and i the remedy easily applied. In those cases 
légal titles only could be relied on. Hère execùtory contracts 
alone are involved. It is not the simple question of whether a\ 
party havinga full leg^î title by deeds has by an act of his estopped 
himSelf, but the very question of recovery in thèse actions at law 
hère must necessarily be determined by the construction and effects 
of a number of conitr^cts purely execùtory, standing alone, ana m 
their relation to and effects upon each other. For instance, if 
it ishould be held that the oil lease contract of Irwin to Huggins 
conveyed ail the oil arid gas underlying Irwin's 60 acres of land, 
then how possibly could Irwin's administrator maintain his suit 
at law against the South Penn Company for an)'' part of this oil? 
If it should be, on the other hand, held that the Calf Creek Com- 
pany sold and conveyed 3:11 of its stock, franchises, and holdings 
to .'Suhr & Co. before its suit was brought, how could it maintain 
it? On the other hand, if it be held that the Irwin-Huggins 
contract is void for uncertainty of description, and therefore grant- 
ed nothing to Huggins and his assignées, how could the South Penn 
Company be held to account to any one but Irwin's administrator, 
ahd how to him, in case his décèdent, by his acts, déclarations, 
conduct, and contract, acquiesced in their taking the oil and estopped 
hîmself from denying their right to do so? The simple fact that 
alî thèse questions may arise, arid had to be considered by the South 
Penh Company in preparing its défense to thèse actions, fully con- 
vinces me that they could well assume that such défense could not 
adequately bè made at law. 

Another tOnsideratioh hàs had great weight in my inind in this 
holding. Whilè Greenleaf (Ev. § 22) and Stephens (T>ig. Ev. 
§§102^105) treat estoppel as a brânch of the law of évidence, the 
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iater and better authorities hold that, inasmuch as they constitute 
good défenses or good grounds of title, as the case may be, and fre- 
quently operate to transfer or bar title with the same full eft'ect 
that a conveyance or a statutory adverse possession would bave, 
they should be held to be means of determining primary rights of 
property, and not the mode or means by which such rights are 
proved. Stoddard v. Chambers, 2 How. 284, 11 L. Ed. 269; 2 
Pom. Eq. Jur. § 801. This being true, and estoppel, therefore, 
constituting a part of the substantive law of property and contracts, 
it seems to me to be peculiarly the duty of fédéral courts to foUow 
the décisions of the courts of their states in both their construc- 
tion and method of application. If this be true, there can be no 
question about the matter. The Suprême Court of Appeals of 
West Virginia, in Hanly v. Watterson, 39 W. Va. 214, 19 S. E. 536, 
and in Norfolk & Western R. Co. v. Perdue, 40 W. Va. 442, 21 
S. E. 755, bas distinctly held that estoppel by conduct of party, 
commonly called "estoppel in pais," is an équitable défense, to be 
enforced in equity. The same court bas held, in Bias v. Vickers, 
27 W. Va. 456, that, where a party has an équitable défense made 
by express statute available at law, he is not deprived of his right 
of setting up such défense in equity, but may hâve his choice of so 
doing or availing himself of it at law under the statute. There can 
be no doubt of this court's jurisdiction to maintain this suit. The 
actions at law were properly instituted in this court by reason of 
diversity of citizenship. This suit is brought as ancillary thereto, 
and by reason thereof to aid the défendant therein to make its 
défense. It is immaterial under such circumstances that some of 
the parties connected with the transactions, who hâve been made 
parties, may be citizens of the same state as plaintifï. 

The défendants insist that the bill is multifarious, because the 
two actions at law, involving the one the claim of the Calf Creek 
Company and the other that of Finley's administrator, are sought 
to be enjoined in one and the same suit, insisting that their rights 
are wholly separate and distinct. I do not believe this conten- 
tion to be well founded. While the actions at law are distinct, 
they both relate to one and the same subject-matter, to wit, the 
oil taken by the South Penn Oil Company from the land of Wm. 
Irwin. It clearly appears, too, that it is not a divisible subject- 
matter. If Huggins' lease, made long before any oil was produced 
by any one from the land, granted to him ail the oil under this 60 
acres, as claimed (and it appears by the record that his assignées 
exercised the right without objection from anybody to bore wells 
and take the oil from ail parts of the farm, except from the right 
of way strip), then, as I bave intimated, Irwin's adminisrrator 
can hâve no claim whatever against the plaintiff. If those holding 
under Huggins allowed another to take away a part of their oil, 
it was no concern of Irwin. He could under his contract recOver 
his royalty alone from them. If, on the other hand, his lease is 
void, then the Calf Creek Company, holding under it, has no cause 
of action ; for in the law déclarations there are no allégations of 
an assignment or apportionment agreed and made between them 
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of the claim for damages against plaintifï for the oil taken. It is 
always to be remembered that the détermination of the question 
of whether a bill is multifarious is one largely within the sound 
discrétion of the court, and dépendent to a very considérable degree 
upon the particular facts of each case. United States v. American 
Bell Téléphone Co., 128 U. S. 315, 9 Sup. Ct. 90, 32 L. Ed. 450 ; 
Walker v. Powers, 104 U. S. 245, 26 L. Ed. 729 ; Brown v. Guarantee 
Trust Co., 128 U. S. 403, 9 Sup. Ct. 137, 33 L. Ed. 468; Oliver 
V. Piatt, 3 How. 333, 11 L. Ed. 622 ; Arnold v. Arnold, 11 W. Va. 455 ; 
Shafer v. O'Brien, 31 W. Va. 601, 8 S. E. 298 ; Segar v. Parrish, 
20 Grat. 672. 

This brings us to the merits of the controversy. There can be 
no longer question that the contract from Irwin to the Ohio River 
Railroad Company did not confer a fee simple, but only an easement 
in and to the 50-foot strip of right of way, and in conséquence that 
the railroad company's lease to Bickley conferred upon him or 
his assignées no légal right to operate for and take away oil and 
gas therefrom. I think it is just as clear, though not so well set- 
tled judicially, that, standing alone upon its own terms, the lease 
from. Irwin to Huggins is void for uncertainty in its description, 
and therefore conferred upon him and his assignées no légal right 
to the oil and gas in and under the 60 acres, or any part thereof, 
The test of an instrument's sufficiency in description is whether 
spécifie performance can bé made according to the very terms of 
the deed or contract. Let us examine this contract a moment. 
Properly construed, it undertakes to convey ail the oil and gas 
underlying 30 acres of the 60-acre tract, to be bounded on the north 
by lands of the Ohio river, east by lands of Mrs. T. P. PoUock, 
south by lands of W. M. Irwin, and west by lands of Mrs. J. C. 
Sharp. Thèse words of description might well describe the whole 
tract, and, if the oil under the whole tract was being granted, might 
well be held sufScient; but we are to remember that 30 acres out 
of the 60 are to be carved out and identified by thèse words of de- 
scription. In how many différent forms could this 30 acres be sur- 
veyed out that would reasonably conform to thèse words of de- 
scription, and which one would a court hâve the right to choose as 
the one meant by the contract? I am aware that the courts deal 
leniently with this matter of descriptive boundaries ; but in a case 
of this kind, where the inclusion in the boundary of one acre cov- 
ering the right of way strip, for example, may be worth much more 
than another acre included by a différent survey, there must be 
some intimation of where the division lines are to fall. The clause 
in the contract giving the "refusai" of the oil under the other 30 
acres does not help things, for only that under 30 acres was in 
fact granted. The books are full of cases where courts of equity 
hâve refused to specifically enforce contracts of sale of lands, 
because the terms of description are too indefinite. I need only 
cite such cases from our state reports as Crim v. England, 46 W. 
Va. 485, 33 S. E. 310, 76 Am. St. Rep. 826 ; Westfall v. Cottrills, 
24 W. Va. 763 ; Mathews v. Jarrett, 20 W. Va. 415 ; Gallagher v. 
Gallagher, 31 W. Va. 9, 5 S. E. 297. 
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If this position be rightly taken, then the Calf Creek Company, 
like the South Penn Company, must be driven to rely upon an équit- 
able estoppel as against Irwin's administrator, should he déter- 
mine to sue for the oil taken from the 60 acres by it ; and it certainly 
has no right of action against the plaintiff for damages as alleged 
in its déclaration in the law cause under such circumstances. But, 
whether this position be tenable or not, I hâve no trouble in reach- 
ing the conclusion that the Calf Creek Company cannot maintain 
its action at law for several other reasons: 

First. Because the pleadings and decrees in the case of Bick- 
ley against it fuUy recognized the South Penn Company's right 
to operate upon and take the oil from the right of way. Unlike 
Lockwood in his case against Logan, no injunction was asked, 
no déniai was made by the Calf Creek Company, but the decree 
recognizing this right was wholly acceded to. In Corrothers v. 
Sargent, 20 W. Va. 351, at page 356, Snyder, J., says: 

"It Is well settled that a point once adjudicated by a court of competftnt 
jurisdietion, however erroneous that adjudication, may be relled on as an 
estoppel in any subséquent collatéral suit in the same or any other court, 
at law or in chancery, when either party or the privies of either party allège 
anythlng inconsistent with it; and this, too, when the subséquent suit is 
upon the same or a différent cause of action. Nor is it necessary that pre- 
cisely the same parties were plaintifCs or défendants in the two suits." 

In Beckwith v. Thompson, 18 W. Va. 103, it is held : 

"A fact neeessarily involved in an Issue on which there has been a judg- 
ment Is thereby exclusively settled in any suit thereafter between the same 
parties and their privies." 

In Tracey v. Shumate, 22 W. Va. 474, it is held : 

"A final decree in a chancery cause is as conclusive as a judgment at 
law ; and it is conclusive on the parties and their privies of every fact which 
the final decree neeessarily affirmed the existence of, whenever the existence 
of such facts are agaln put in issue." 

Perhaps no court in the United States has gone farther towards 
maintaining this doctrine of légal estoppel than has the Suprême 
Court of Appeals of this state^ as shown by such cases as West- 
ern M. & M. Co. V. Va. C. C. Co., 10 W. Va. 250 ; Corrothers v. Sar- 
gent, 20 W. Va. 351 ; Mason v. Bridge Co., 20 W. Va. 223 ; Wand- 
ling V. Straw, 25 W. Va. 692 ; McCoy v. McCoy, 29 W. Va. 794, 2 
S. E. 809 ; Seabright v. Seabright, 33 W. Va. 152, 10 S. E. 265 ; Par- 
sons V. Riley, 33 W. Va. 464, 10 S. E. 806; Sayre's Adm'r v. Harp- 
old, 33 W. Va. 553, 11 S. E. 16 ; Lawson v. Conaway, 37 W. Va. 159, 
16 S. E. 564, 18 L. R. A. 627, 38 Am. St. Rep. 17. 

What is clearer than that in this Bickley suit it was determined 
that the South Penn Company had bought the lease from Peters 
and Spence, was going to drill additional wells, and had right to 
do so, and, in order to carry out the obligations of the Calf Creek 
Company, counter wells must be sunk? The Calf Creek Company 
was a party, conceded ail this, and certainly is now estoppedfromde- 
nying it. Nor can this conclusion be avoided on the ground that the 
South Penn Oil Company was not a party to the suit, not bound 
by its decrees, and the facts recognized and adjudicated were not. 
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therefore, adjudicated between the same parties or their prîvieo 
in interest, for the plain, and indisputable reason that Bickley, the 
Calf Creek Company, and Irwin were parties. Bickley had taken 
the lease from the ràilroad company, had taken Peters and Spence 
in partnership with him, and had instituted the suit, and during 
its pendency the South Penn Company had become a purchaser of 
the interests of this partnership, with Bickley as a member of it. 
It is not necessary to cite authority to show that a pendente lite 
purchaser is not required to be made, by amendment, a party, in 
order to be bound by the findings of facts or the judgments or 
decrees in a cause; for that point has been too long and too well 
settled to admit of contradiction. 

Second. Because I regard it as grossly inéquitable to say that 
this Calf Creek Company could allow its vice président, secretary, 
and manager, Bickley, to go to the ràilroad company and take 
this contract, assign it to Peters and Spence, retaining an interest, 
however, allow them to expend large sums in boring for oil, obtain it, 
allow them to assign to plaintifï, permit it to expend other large 
sums in drilling other wells, take away the oil, pay royalty to the 
ràilroad without a word of dissent, and then corne in andrecoverthe 
value of the oil taken. 

Third. I am fully convinced that a fair construction of the reso- 
lutions of its directors confirming its sale to Henry Suhr & Co 
passed to that fîrm ail of its rights and interests in thèse matters — 
in fact its stock and franchises — before its suit at law was brought, 
and that, therefore, its institution was unwarranted. 

And touching the action brought by Irwin's administrator I 
also hâve no trouble in reaching the conclusion that it cannot be 
maintained for thèse reasons : 

First. He did not, like Uhl, deny that his contract gave the ràil- 
road the fee simple to the right of way. On the contrary, he de- 
clared it did so. If he was ignorant of what he had donc and the 
extent of his own contractual act, he certainly could not, nor can 
his administrator, be allowed to plead such ignorance in his own be- 
half to the préjudice of innocent parties who acted upon his own 
déclarations as to what he had donc. He not only allowed Spence 
and Peters, and their assignée, the plaintifï, to enter, but also by 
contracts for valuable considérations suflfered them to haul and 
lay pipe Unes over his other land in order to enter upon the right 
of way. He aided them in commencing opérations. He permitted 
them, for a money considération, to build a tank on his land to 
store the oil. He sufïered the oil to be taken away. 

Second. He, too, was a party to the Bickley suit, filed his own 
sworn answer therein, and asked relief therein of counter wells 
against the plaintifï's wells on the right of way. He was bound 
by the decrees therein. 

Counsel for both parties with commendable zeal and industry 
hâve discussed in elaborate détail ail the éléments of équitable 
estoppel, and hâve cited a very great number of cases in illustration 
and support of their respective views. I hâve examined care- 
fully thèse: authorities, but deem it unnecessary to discuss them 
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hère. As I hâve hereinbefore said, estoppels are a part of the sub- 
stantive law of property and of contracts, and therefore the obli- 
gation of this court to follow the décisions of the courts of this 
State touching their construction and opération is plain ; and I 
think the principles laid down in Hanly v. Watterson, 39 W. Va. 
214, 19 S. E. 536, and Norfolk & W. R. Co. v. Perdue, 40 W. Va. 
442, 21 S. E. 755, not only justify but require, me to hold that Irwin 
by his acts estopped himself from denying plaintifE's right to oper- 
ate for and appropriate the oil from the railroad right of way 
through his land. 
Let decree be entered granting to the plaintifï the relief prayed for. 



EASTERN TUBE CO. v. HARRISON. 

(Circuit Court, E. D. Pennsylvania. September 6, 1905.) 

No. 20. 

1. CONTEACTS — Bond Stjbscbiptions — Undebweiting Ageeement. 

The fact that the owner of a large amount of stock of a corporation 
obligated itself, In a syncUcate agreement for the underwriting of an issue 
of the company's bonds, to deliver to purchasers of such bonds a propor- 
tionate amount of the company's stock as an inducement to facilltate 
their sale, dld not dlsquallfy such owner from itself becoming a sub- 
scriber to the underwriting agreement; and hence its subscription did 
not invalidate such agreement, nor relleve the other subscribers for 
llability. 

2. Same — LiABiLrrY of Subsceibek to Assignée. 

Défendant, as one of a syndicate, signed an underwriting agreement 
by which the subscribers agreed to take and pay for an issue of bonds of 
a corporation to provide It with additional worklng capital, and for the 
purpose of obtaining the money at once, while giving the syndicate time 
to sell the bonds to the public before being requlred to pay for them, it 
was provided that the subscribers should not be required to take the 
bonds for more than a year, but that the company might assign their 
subscription as security for money borrowed, and that the assignée should 
be subrogated to ail of its rights thei-eunder. The subscription was pledg- 
ed as security for a loan, as contemplated by such provision. EelA, that 
the right of the assignée to enforce the contract against a subscrlber was 
not affected by the fact that the company became Insolvent before the 
subscription was payable. 

3. Same — Right of Set-off. 

Where a syndicate agreement for the underwriting of an issue of bonds 
of a corporation was assigued by the company as collatéral security for 
a loan, as was intended and expressly permitted by its terms, a subscrlb- 
er, when sued thereon by the assignée, cannot set offi equities existing be- 
tween him and the company, and arising after the contract was executed 
and asslgned. 

At Law. On motion for judgment on point reserved. 

Simpson 8z; Brown, for plaintiff. 
John Hampton Barnes, for défendant. 

HOLLAND, District Judge. The Trust Company in this case, 
assignée of the subscription agreement of an underwriting syndicate 
to bonds of the Tube Company, brings suit against the défendant, one 
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of the subscribers to thèse bonds, to recover the sum of $13,000, with 
interest thereon from Decemljer 15, 1903, less a crédit of $1,950 as 
of June 20, 1904. At the trial it appeared that on November 30, 
1901, the défendant, with others, executed and delivered an agree- 
ment between the Eastern Tube Company, a corporation of the state 
of West Virginia, hereinafter designated as the "Tube Company," the 
Waterworks Construction Company, a corporation of the state of New 
Jersey, hereinafter called the "Construction Company," Turner A. 
Beall, of the borough of Manhattan, in the city of New York, here- 
inafter called the "fiscal agent," and the several signers, hereinafter 
called the "subscribers." The agreement sets forth that the Tube 
Company had created a mortgage to secure the issue of $1,000,000 
6 per cent. 25 year sinking fund gold bonds, of which there had been 
$750,000 issued, leaving in the treasury of the Tube Company $250,000 
of said bonds, which it was proposed to issue, pursuant to the terms 
of said mortgage, "for the purpose of supplying the said company 
with additional working capital," and for this purpose each of the 
subscribers, "for himself and not for any of the others," agreed with 
each other, and separately with the Tube Company and the Con- 
struction Company, to subscribe to such bonds "to the extent set opposite 
their respective signatures thereto," and each one "agrées to purchase 
the same, and pay therefor, at par, at the time and in the manner and 
under the conditions" set forth in the agreement, as follows : 

"(1) Thls subscrlptlon shall become binding only when bonds equallng 
$250,000 par value shall hâve been subscribed for. 

"(2) Payment for the said bonds shall be made on the 2d day of January, 
1903. 

"(3) The Construction Company, belng a considérable holder of the securl- 
tles of the Tube Company, and largely interested in its success, does agrée, 
in considération of said subscriptioris, to deliver to each of the subscribers, 
upon payment being made, an amount of the 7 percent, cumulative preferred 
stock of the said Tube Company equallng 25 per cent, and an amount of the 
common stock of the said Tube Company equallng 75 per cent, of the par of 
such subscrlptlon. 

"(4) The fiscal agent shall hâve the right, subject to the provision of para- 
graph 6 hereof, and Is hereby authorlzed, at any time prier to 90 days before 
the date named for such payment, to sell at private sale any or ail of said 
bonds at par, for account of the subscribers, accompanied by stock in an amount 
not to exceed of preferred stock 12% per cent, and of common stock 37% per 
cent, of the par value of the bonds so sold ; and the remainder of the stock, pro- 
vlded by paragraph 8 to accompany said bonds, shall be divided among the sub- 
scribers proportionately to the amount of their underwritlngs. 

"(5) Should the said bonds, or ail of them, not hâve been sold by said 
fiscal agent prier to the 2d dây of October, 1902, there shall be issued, with- 
out expense to the subscribers hereto, In good form and manner, by publica- 
tion or otherwise, a prospectus, dated New York, offering for public suLscrip- 
tion the said bonds (or so rnany of them as shall not bave been previousîy 
sold), accompanied by not to exceed 12i^ per cent, in preferred stock and 37% 
per cent, In common stock of the par value of bonds so ofCered. Said pro- 
spectus to be published at least three successive days, unless subscrlptlon 
should be sooner filled, in at least two daily newspapers In each of the cities 
of Philadelphia, New York, and PIttsburg. If ail the bonds offered by such 
prospectus shall be taken by outside subscriptions, and paid for, or subscribed 
for by responsible parties satisfactory to the fiscal agent, v?ithln 10 days after 
the flrst publication of said prospectus, the subscribers shall not be required 
to take up any of the said bonds by us underwrltten. If any of the bonds of- 
fered as aforesaid are not taken and paid for, or subscribed for by responsible 
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outside parties satisfactory to the fiscal agent, withln 10 days after tlie flrst 
publication of prospectus, the subscribers will, ou the 2d day of January, 
1903, take and pay for at par such proportion of such remalning bonds as the 
amount of bonds underwritten by us bears to the total amount of bonds of- 
fered by the prospectus. 

"(6) The right is reserved to any subscriber hereto, at any tlme prlor to 
the public offering above referred to, to withdraw bis bonds from such ofCer- 
ing by written notice to the fiscal agent, and payment therefor, at par and 
accrued Interest ; and in case of such withdrawal and payment the subscriber 
shall receive hls bonds and the accompanying stock, and shall agrée not to 
offer the same for sale prior to January 2, 1903. 

"(7) The subscribers' consent to the assignment of this contract by the 
Tube Company to any financial institution or institutions as collatéral secu- 
rity for a loan of money, not exceeding the amount of the par value of said 
bonds, at any time before the 2d day of January, 1903, and in the event of 
such assignment, such financial institution shall be subrogated to ail the 
rights of the Tube Company under and pursuant to this agreement. 

"(8) Deliveries and payments at the office of the Tube Company, Room 304 
Standard Oil Building, New York City." 

The défendant in this case became a member of this underwritin';' 
syndicate, and subscribed for $25,000 of thèse bonds; and this amount, 
with other subscriptions made by parties not otherwise interested in 
this agreement, made a total of $250,000, the sum required to be sub- 
scribed before the agreement was to be considered binding, in accord- 
ance with condition No. 1 above set forth. In addition to this sum, 
taken by those not party to the agreement, the Construction Company 
subscribed for $20,000 of the bonds. Ten days after the exécution 
and delivery of this subscription agreement, to wit, December 10, 1901, 
the Tube C-ompany borrowed of the Mercantile Trust & Safe Deposit 
Company of Baltimore, hereinafter called the "Trust Company," the 
sum of $200,000, and assigned the subscription agreement as col- 
latéral security for the payment of a note executed to the Trust 
Company for that amount, payable in one year from that date. When 
this indebtedness became due, the Trust Company declined to renew 
the note for the full amount, but agreed to renew it for $100,000, upon 
being duly secured. In the meantime, however, R. G. Gillespie, who 
had subscribed to the original agreement for $25,000 of the bonds, and 
V. Q. Hickman, subscriber in said agreement to the amount of 
$15,000, making a total of $40,000, had assigned their interest in the 
subscription to the Construction Company to the extent of $20,000, 
and the remaining $20,000 was equally divided and assigned to James 
E. Samuel and J. B. Samuel, each for $10,000, and for the purpose of 
obtaining a renewal of the loan from the Trust Company in the sum 
of $100,000 thèse parties, together with the original subscribers, 
excepting their vendors of the subscription, duly executed and de- 
livered to the Eastern Tube Company a supplemental underwriting 
agreement, in which it was agreed as f ollows : 

"Whereas, the subscribers hereto dld, by an instrument in writing dated 
the 30th day of November, 1901, agrée with the party of the flrst part to pur- 
chase bonds of the Eastern Tube Company in a total amount of $250.000, in 
the respective proportions and on the terms as by référence to said underwrit- 
ing agreement will more fully appear ; and 

"Whereas, by the terms of said underwriting agreement it was provided 
that, if the said bonds were not sold for account of the underwriters prior 
to October 2, 1902, they should be offered for publie subscription, and in tha 
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event of any of the sald bonds not bclng subscrlbed, taken, and pald for by re- 
sponsible purchasers withln 10 days after the flrst publication of the pro- 
spectus maklng such public offering, the subscribers would, on the 2d day of 
January, 1903, take and pay for, at par, such a proportion of sueh remaining 
bonds as the amount of bonds underwritten by them should bear to the total 
amount of bonds offered by the prospectus ; and 

"Whereas, It has been determined, because of the présent hlgh rates for 
money, and for other reasons, that It Is inexpedient to make such public ofCer- 
Ing at this tlme : 

"Now. In considération of the sum of $1.00, in hand paid by the party of 
the flrst part to each of the subscribers hereto, the receipt of which is here- 
by acknowledged, and of other good and valuable considération, it is mutually 
covenanted and agreed: 

"First. That the said underwritlng agreement of November 30, 1901, be, 
and the same Is hereby, modifled to provide that such public offering shall 
be deferred to a date to be flxed by the party of the flrst part, not later than 
October 15, 1903, and shall then be made in the manner provided by said un- 
derwritlng agreement, and that such of said bonds as are not subscrlbed, tak- 
en, and paid for on such public offering shall be paid for by the subscribers 
hereto on the 15th day of December, 1903, instead of the 2d day of January, 
1903, save and except that each subscrlber hereto and to sald agreement of 
November 80, 1901, in considération of the above-mentioued extension, hereby 
agrées to take up 50 per cent, of the amount of bonds beretofore underwrit- 
ten by him, and to pay for the same at par and accrued interest on or before 
the 15th day of December, 1902. Ail checks to be payable in New York funds 
to the Eastern Tube Company at its office in New York. For such payments 
the subscribers shall reeeive bonds of the Eastern Tube Company at par, with 
25 per cent, in preferred stock and 75 per cent. In common stock of the amount 
of such payments. In addition to the above-mentioned payment of 50 per 
cent., each subscriber hereto agrées to pay such sum as will entitle him to a 
full $1,000 bond and aceompauying stock, In cases where an even payment of 
50 per cent would Involve the dellvery of a fractional part of a bond. 

"Second. And it Is mutually covenanted and agreed that the said under- 
writlng agreement of November 30, 1901, shall be and continue in full force 
and efCeet as to ail the provisions thereof not herein specifleally mentioned." 

This supplemental agreement was duly executed and delivered to 
the Trust Company, together with $125,000 Eastern Tube Company 
first morfgage 6 per cent, bonds, and with 325 shares of preferred 
stock and 975 shares of common stock of the said Tube Company, as 
collatéral security for the payment of a renewal note, dated December 
8, 1902, for $100,000. This note provided for the sale of the col- 
latéral in case of default on the note, and authority for the Trust 
Company to purchase this collatéral at its own sale, which subse- 
quently oceurred. The bonds were offered at public sale at the time 
and in the manner set forth in the agreement, and ail other preliminary 
conditions were observed by the Trust Company, down to the time 
suit was brought agaiiist the défendant. The défendant, Thomas 
Skelton Harrison, knew the underwritlng agreement had been as- 
signed by the Tube Company as collatéral for a loan shortly after it 
had been done, but he was not informed of the name of the assignée. 
He , also knew that the supplemental underwritlng agreement was 
assigned, : together with the original agreement and the bonds and 
stock of the Tube Company, as collatéral security for a renewal of 
part of the loan, although he was not even then cognizant as to the 
name of the assignée, and he stated that it was for the purpose of 
borrowing money that the subscription agreement was created. The 
Trust Company never did anything to relieve either Gillespie or Hick- 
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inan of their liability, whatever that may be, on their original agrée- 
ment. The défendant, at the time the supplemental agreement was 
assigned to the Trust Company as collatéral security, was not aware 
of the fact that Gillespie and Hickman had assigned their claim to 
other parties. At the time of the exécution of the supplemental 
agreement, the assignment of the same to the Trust Company, and 
the exécution and assignment of the bonds and stock of the Tube 
Company, with said supplemental agreement as collatéral security, 
there was no évidence to show that the Tube Company was other 
than solvent. Subsequently, however, on August 12, 1903, a bill in 
equity for the foreclosure of the mortgage against the Tube Com- 
pany was instituted, and on December Ist the Tube Company filed 
an answer admitting its insolvency. This was 13 days before the 
time when the subscriptions to the bonds were payable, and on 
February 12, 1904, a decree was entered ordering a sale in the Cir- 
cuit Court of the United States for the Southern District of Ohio, 
which was subsequently had, and on May 13, 1904, there was a 
distribution of the proceeds of this sale. There is no claim that either 
James E. Samuel, J. B. Samuel, or the Construction Company has 
failed to comply with the agreement, or that any sum for which 
either may be liable cannot be coUected. It seems to be conceded ail 
are responsible parties. 

At the trial a verdict was taken for plaintiff by agreement for 
$13,000 (beins: one-half of the $25,000 plus the fra'ctional part of a 
bond), with interest, less the payment of $1,950 received by the plain- 
tifif ; a point being reserved, viz. : 

"Whether or not, npon ail the évidence prortuced, the plaintlfC is entltled to 
reoover, with also leave to the court to rednce the verdict by the sum of 
$500 or $1,000, with interest from December 15, 1903, if upon their construc- 
tion of the supplemental agreement it shall be of opinion that thé plaintiff 
could in no way reeover more than either $12,000 or $12,500, with interest, 
less the crédit allowed." 

The défenses urged against judgment in favor of the plaintiff are: 
First. That, without the knowledge of the défendant, Hickman and 
Gillespie assigned their interest in the subscription agreement to the 
Construction Company to the amount of $25,000, thereby reducing the 
amount subscribed below $250,000, the amount necessary in order 
that the agreement should go into efïect, as the Construction Company 
was both obliger and obligée, and therefore could not become a valid 
subscriber, in conséquence of which the défendant was released from 
the obligations of his subscription. 

Under the facts in this case we do not see that this is a valid 
reason why the Construction Company cannot become a subscriber 
to thèse bonds. The fact that the Construction Company was the 
owner of a great number of preferred and common shares of the 
Tube Company stock, and, as recited in the agreement, was "largely 
interested in its success," and, in order to induce others to subscribe 
to the bonds, ofiFered a bonus of preferred and common stock, can in 
no way destroy its right to join the other subscribers in creating an 
underwriting syndicate to take the bonds. There was no such an 
obligation on its part as an obliger in the agreement as to prevent 
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them from becoming subscribers, because the agreement was for the 
purchase of the Tube Company bonds, ïn which transaction it was 
obligée alone, and the contribution of preferred and common stock 
by the Construction Company was a mère bonus paid by way of an 
inducement. The Tube Company was the obHgor of the main object 
of the agreement, while it may be said that the Construction Company 
was the obHgor of a mère incident in order to make the primary 
object of the bargain more attractive. As between this plaintiff and 
défendant it was only obligor, and, in any event, the défendant could 
only complain in case the Construction Company failed to pay for 
its bonds, and in this case there is no claim that the Construction 
Company has not responded or will not pay for ail the bonds for which 
it is liable under the contract. 

The défendant seeks to escape liability on the mère technical objec- 
tion that the Construction Company could raise the question of its 
liability on the ground of its being obligée as to the purchase of bonds, 
and incidently obligor for the delivery of stock in a suit on the agree- 
ment against it. The cases which hold that a man cannot be under 
an obligation tO' himself, or even to himself in conjunction with others, 
hâve nothing in them that would indicate that the Construction Com- 
pany could not be a valid subscriber, simply because it ofïered to 
contribute stock owned by it by way of an inducement to others to 
become subscribers to the bonds with which the real obligor had 
nothing to do. So long as there was $250,000 subscribed for in the 
original agreement, we cannot see how the défendant can in the least 
be injured, as there is nothing to show that the substituted sub- 
scribers are not entirely responsible for any liability to which they 
may be subject under the agreement, and, aside from this, it is to 
be noted that the liability is several, and the défendant liable only 
for his own subscription. His liability was neither increased nor 
diminished by the change of names of the two subscribers. 

Second. The défendant is relieved from the purchase of the bonds 
under tbe subscription by reason of the insolvenc\- of the corporation. 

It was said in Kaufifman v. Reeder, 108 Fed. 171, 47 C. C. A. 278, 
54 L. R. A. 247, that: 

"The situation of the parties when a contract is made, its subject-matter, 
and the purpose of its exécution, are always material to détermine the inten- 
tion of the parties and the meaning of tiie terms they used, and when thèse 
are ascertained they must prevail over the dry words of the agreement." 

This subscription agreement was entered into "for the purpose of 
supplying the Tube Company with additional working capital," and a 
syndicate of capitalists became what is know as the "underwriters" 
for this amount, and they created a subscription contract with this 
Tube Company for the very purpose of enabling the Tube Company to 
assign their individual liability on that subscription contract to some 
institution, for the purpose of borrowing money upon it in order to 
relieve thèse subscribers from taking thèse bonds immediately and 
enabling them to sell them to the public. Thèse subscribers were be- 
ing paid for the use of their names for this purpose^ as the contract 
provided that they were to receive a certain number of shares of 
preferred and common stock without putting up a dollar, in case thèse 
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bonds could be sold to the public, and they were only to take in the 
event of the public failing to purchase, and then each was to hâve ^d- 
ditional stock. In other words it was a method by which thèse sub- 
scribers, for a considération, loaned their crédit to the Tube Company, 
upon which a loan was hypothecated, and for which they were to be 
liable, with the additional proviso to buy certain securities at their 
face value, in case the Tube Company failed to repay the loan; and 
this was to be done regardless of the value of thèse securities at the 
time they could be called upon to pay. It was not the ordinary case 
of a subscription to bonds of a corporation, when the subscriber is 
called upon by the corporation issuing the bonds to take in accordance 
with a contract and the subscriber can show that the corporation in the 
meantime has become insolvent. In that case, of course, the sub- 
scriber would be relieved, as the corporation impliedly agrées to 
furnish a bond, backed by its solvency, and the subscriber would 
otherwise be relieved; but when the subscriber, with others, as in this 
case, créâtes a subscription not to be held by the corporation until the 
subscriber is required to accept the bonds, but for the very purpose of 
enabling the corporation to assign the liability of the subscriber to 
purchase the bonds at a certain figure, at a certain time, under certain 
conditions, as collatéral security for a loan, and expressly writes into 
his subscription an agreement that the subscription shall be assigned 
in accordance with the purpose of its création, he is liable to the as- 
signée of the Tube Company under the conditions of the agreement 
for the purchase of the bonds at the amounts and times specified, re- 
gardless of the question as to what they are worth. This case is 
somewhat analogous to the case of Kaufïman v. Reeder, 108 Fed. 171, 
47 C. C. A. 278, 54 L. R. A. 247. 

It was said in Kirkpatrick v. Export Co. (C. C.) 135 Fed. 147, that: 

"Commercial contracts must be Interpreted In the light of commercial 
usages, and their performance must be such as business men would naturally 
contemplate." 

It would be manifestly inéquitable to permit this underwriting 
syndicate for a considération to inject into the commercial world a 
chose in action, the value of which was based upon their personal 
crédit, and after it had been transferred as collatéral, in accordance 
with the object of its création, to permit them to so construe its 
terms as to get ail the benefits without assuming the liabilities. 

Third. The défendant, being the owner of $50,000 worth of the 
bonds previously issued by the Tube Company, has a right of set-ofï 
of his loss on those other bonds against the claim in this case. 

This claim cannot be allowed. The subscribers, in their agreement, 
"consent to the assignment of this contract by the Tube Company to 
any financial institution or institutions as collatéral security, not 
exceeding the amount of the par value of the bonds, at any time be- 
fore the 2d day of January, 1903, and in the event of such as- 
signment such financial institution shall be subrogated to ail the rights 
of the Tube Company under the provision to this agreement." , So that 
the Trust Company in this case is subrogated to the rights of the Tube 
Company under the agreement, and this must be construed to mean the 
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"rî^hts of the Tube Company" at the tîme the assignment was made, 
because it wouM be improbable that financial institutions, or any 
one else with money ito loan, would loan it upon such unreliable 
security as a nonnegotiàble instrument, liable te the set-off of any 
equities between the original obliger and obligée which might arise 
between them in the future, and it is, unbelievàble that any of the 
parties to this contract intended to put such. a construction upon it. 
Their undoubted intention was to make this subscription contract a 
valid and substantial security for a loan, upon which the lender could 
rely to recover in case of default on part of the Tube Company, and 
the language itself, together with the whole agreement, indicates that 
the rights to which the plaintiff is subrogated were the rights exist- 
ing at the time of the assignment. The défendant knew tliat his 
liability on the original and supplemental agreements had been as- 
signed long before any rights of set-off accrued to him, and stated 
that both had been created for this very purpose. With full knowledge 
of the whole transaction, and! it having been execilted and carried 
out in the matter of the le ans in accordance with the defendant's in- 
tention, désire, and for his beiiefit long before he had any claim of set- 
off, he is not now entitled to make that claim. Henniss v. Page, 3 
Whart. 275; Russell v. Church, 65 Pa. 9; Tagg v. Bowman, 99 Pa. 
376; Tagg v. Bowman, 108. Pa. 373, 56 ;Am. Rep. 204; Ardesco Oil 
Co. V. Oil Mining Co., 66 Pa. 375 ; Woolsey v. Axton, 193 Pa. 526, 
43Àtl. 1039. 

The cases cited by the defendant's counsel to support the right of 
set-off are ail to the effect that a right of set-off, accruing after 
notice of an assignment of a nonnegotionable instrument, cannot be 
used as a set-off. 25 Am. & Eng. Ency. of Law, 529; Rider v. 
Johnson, 30 Pa. 190; Thompson v. McClelland, 29 Pa. 475; Jordan v. 
Sharlock, 84 Pa. 366, 24 Açn.. Rep. 198. 

Eourth. At most, the claim m this ca:se should be for $13,000, with 
interest from December 15, 1903, less a crédit of $1,950 as of June 20, 
1904. 

In this we are of the opinion that the défendant is right. The 
supplemental agreement requir-ed the défendant to take up 50 per 
cent, of his $35,000 subscribed on the 15th day of December, 1902, 
which was done by him, and in connection with that purchase of 
bôhds, he agreed "to pay such sum as would entitle him to a full $1, 
000 bond * * * m case where an even payment of 50 per cent, 
woùld involve a delivery of a: fractional pai-t of a bond," and the de- 
fendant took and paid for $13,000 worth of bonds at that time. This 
clause had no référence to his liability to the Trust Company, and 
therefore he is only liable to the Trust Coinpany for $12,000, with 
interest,- as above claimed, from December 15, 1903, less $1^950 as 
of Juné 20, 1904, making a total judgment of $10*907.43. 

For the reasons herein. stated, judgment will be entered in this 
case on the point reserved.in favor of the Eastern Tube Company, to 
the use of the Mercantile "Trust & Deposit Companyiof Baltimore, and 
against Thomas Skelton Harrison, for the sum of $10,907.43. 
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In re lOWA FALLS MFG. 00. 

(District Court, N. D. lowa, Cedar Rapids Division. August 18, 1005.) 

No. 471. 

BANKEUPXcy — Commissions of Référée. 

Where mortgaged property of a bankrupt did not corne Into pos- 
session of his trustée nor of the bankruptcy court, and ail tliat was 
realized therefrom for the estate was a sum receiycd by the trustée in 
compromise of a suit brought by him against the luortgagee, and the 
latter did not partieipate in the proceedings nor avail itself of thé serv- 
ices of the court or its otticers in realizing on its securities, but foreclosed 
in the State court, the commissions of the référée are to be computed 
only on the sum actually disbursed by the trustée to creditors, and not 
on the value of the mortgaged property. 

In Bankruptcy. 

REED, District Judge. The référée présents a pétition asking what 
amount of commission he may lawfully charge upon property belong- 
ing to the above estate which is being administered before him. 

From the facts certified it appears that the principal property of the 
estate coming to the cùstody of the trustée is $1,250, received by him 
upon the compromise and settlement of a suit brought by him against 
the First National Bank of lowa Falls to set aside certain mortgages 
made by the bankrupt to that bank more than four months beforg the 
filing of the pétition în bankruptcy. The property covered by thèse 
mortgages never came to the custody of the trustée nor of the bank- 
ruptcy court, but was delivered by the bankrupt to the bank before 
the pétition in bankruptcy was filed, and has remained in the custody 
of the bank until sold by the sherifï of Hardin county under exécutions 
upon décree of foreclosure of the mortgages against the bankrupt in the 
State court, which foreclosure proceedings were commenced before, 
but the decrees tlierein were not rendered until after, the commence- 
ment of the bankruptcy proceedings. The trustée, after his appoint- 
ment as such, did not appear in the proceedings in the state court, but 
some of the creditors who were parties thereto filed answers contesting 
the validity of the bank's mortgages and the trial of such issues was 
stayed by the state court until after the détermination of the suit 
brought by the trustée against the bank as above mentioned. The 
sale by the sheriff was on October 22, 1904, and the property was bid 
in by the bank for the sum of $12,500. On that day the trustée com- 
menced the suit against the bank to set aside the decree of fore- 
closure and the mortgages made by the bankrupt to the bank, and it 
was upon the compromise and settlement of this suit that the trustée 
received the $1,250. This compromise was approved by the creditors 
of the bankrupt estate, and by the terms thereof the trustée vi'as to 
relinquish, and subsequently did relinquish, to the bank ail rédemption 
or other rights of the bankrupt estate in or to the property covered by 
the mortgages. The bank did not file or prove its claim in the bank- 
ruptcy court, and in no manner participated in the proceedings in that 
court, and did not use the same or the officers thereof as a means of 
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realizing upon îts mortgage securities, but resisted the right of the 
trustée of the bankrupt estate to the proceeds of the mortgaged prop- 
erty, so that ail that.was realized by the trustée from the mortgaged 
property was the $1,250, so received by him upon the compromise of 
the suit brought against the bank. 

Under such circumstances it cannot be said that the mortgaged prop- 
erty or its proceeds, other, than the $1,250 (if that can be said to be 
from such prOceeds), will be administered by the court of bankruptcy 
or disbursed by the trustée to the creditors of the bankrupt estate. The 
exécution by the trustée of the necessary releases to eiïect the settle- 
ment and compromise of the suit is not a disbursement by him of the 
proceeds of the mortgaged property realized by the sherifif from the 
sale under the exécutions from the state court. The inference is that 
the value of the bankrupt's intëfest in the mortgaged property was the 
$1,250 realized upon the compromise and settlement of the trustee's 
suit. If the bank had come into the bankruptcy court with its claim and 
securities, and participated in the propeedings in that court and used 
the same or its bfficers as a means of realizing upon such securities, 
a différent question would be presented. 

The proceeds oi the mortgaged property arising from the sale there- 
of by the sheriff should be éxcluded from the amount upon which the 
référée may compute his cbmmîssiohs, and the amount actually dis- 
bursed by the trustée to creditors will form the basis of such computa- 
tion. Section 40, Bankr. Act, as amended. (Act Feb. 5, 1903, c. 487, § 
9, 33 Stat. 799 [U. S. Comp. St. Supp:i903, p. 414]). 
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AMERICAN FINE ART CO. V. SIMON. 

(Circuit Court of Appeals, Second Circuit. August 1, 1905.) 

No. 224. 

1. CONTEACTS— Construction— TJnilatekal Contbact. 

Plaintiff agreed to prépare certain designis and advertislng matter and 
work for tbe defendant's exclusive and peculiar use, and défendant in con- 
sidération thereof agreed that, "if lie approved of sald designs on tlieir 
présentation," such approval should constitute an order for worlî in 
quantifies and at the price specified therein, unless he should exercise 
his privilège of deereaslng or increasing the quantifies at a proportionate 
decrease or increase of the price, etc. Beld, that such contract was uni- 
latéral, and could only becorae oljligatory on défendant by the approval 
of the designs submitted. 

2. Same— Fratjd. 

Where a written contract was neither ambiguous nor uneertain, and It 
did not appear that plaintifC made any false représentations or induced 
défendant to exécute the contract in any way other than as specifled 
therein, and it appeared that a draft was submitted to defendant's 
counsel, vpho Inserted additional paragraphs stating defendant's unàer- 
standing of the contract and the character and extent of the obligations 
défendant was to assume, a contention that the contract was a fraudu- 
lent schéma on the part of plaintifC to induce défendant to obligate him- 
self for large orders was unsustainable. 

[Ed. Note. — For cases In point, see vol. 11, Cent. Dig. Contracta, §§ 
420-425.] 

8. FEAUDS, STATUTE of— CONTRACTS KOT to BE PEEFOEMEn WlTHIN a Yeak. 

Where an oral contract modifying a prevlous wrlttèn one providlng 
for the préparation of advertislng material conferred on défendant the 
privilège of dividing dellveries in tvvo annual Installments, the work re- 
quired thereafter to be distributed for the next two years, as défendant 
might require, it did not disclose that the parties understood that the 
contract was not to be performed wlthtn a year, and was therefore not 
wlthln the statute of frauds. 

4. Oontbacts— Modification- DiscHABGE. 

A contract not performed on elther side may be discharged by a sub- 
séquent oral agreement changing Its terms, whereby a new contract is 
In effect substituted for the old one. 

5. Same— Rescission— Evidence. 

A written contract required plaintiff to prépare and submit designs 
for advertislng, in considération of whieh défendant agreed that, if he 
approved of the designs on présentation, such approval should constitute 
an order for work in certain quantifies. On the submission of designs 
défendant refused to approve the same, whereupon plaintiff entered into 
an oral Independent contract wlth défendant on a new considération, 
whereby It was stipulated that défendant should sign the designs in or- 
der that plaintiff might secure a co])yrlght, but that the effect of such 
signatures should be confined to such object, and would not constitute 
an order for work. Held, that such oral agreement operated as a re- 
scisslon or discharge of the original contract, and that the signlng of the 
designs did not obligate défendant to pay for work done lu connection 
therewlth under the original contract. 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

Writ of error from a judgment of the United States Circuit Court 
for the Western District of New York, entered on a verdict of a jury 
in favor of the défendant. 
140 F.— 34 
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W. H. Hotchkiss and Théodore Kronshage, for plaintiff in error. 

Adelbert Moot, for défendant in errof. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The complainant is a Missouri 
corporation engaged in the gênerai art and lithographing business, 
and especially that branch thereof which relates to originating, de- 
signing, and executing advertising matter for the trade. The défend- 
ant is a résident of Bufïalo, N. Y., where he has conducted a brewery 
since 1888. Prior to May 24, 1900, plaintiff had submitted to the 
défendant certain preHminary designs for advertising the defendant's 
business, and on said day the parties executed a contract, the material 
parts of which are as foUows : 

"Buiïalo, New York, May 24th, 1900. 

"Mr William Simon, Buff^lo, New York. Dear Sir : We will at once com- 
plète and forward to the Washington authorities, application for your amend- 
ed 'Simon-Pure' and other trade-mark matters, and will forward to you at an 
early date for your approval and signature further applications for trade-mark 
registra tiens on the revised label trade-mark and brand for your Malt Estract 
matters. 

"The actual cost connected wlth the above work to you wIU be the actiial 
government fee of $25, which must accompany each trade-mark application 
when sent to Washington. 

"On such other work as Is developed hereunder, on which we or our artists 
may obtaln copyrights, we will cause, upon your approval and thus ordering 
work, transfer of the respective copyright to be made to you ùpon your re- 
quest and your paying the actual government copyright fee of $1 per copy- 
right. 

"We will at once develop and submit to you in flnished form for your ap- 
proval, corrected, flnished designs. • • • [Hère follow descriptions of de- 
signs, etc.] ; 

"Thèse prelimlnary sketches and designs to be made as herein referred to 
ai*e to be submitted by us to you wlth the distinct understandirig that no ex- 
pense is incurred by you for any preliminary sketches or designs which are 
not approved of, and thus not adopted by you, and with the further undet- 
standing, however, that such designs as are discarded by youj are and do re- 
tnaln our property with ail reproduction rights, and are to be treated by 
you as such, until you hâve made yourself proprletor of such, by approving 
and thus ordering work done for you. 

"Any suggestions which you ;may write us on any of your own originations 
which you may wish developed in the way oî sketches, etc., will, of courge, 
be and remain your own property and cannot be considered as coming under 
our protected originations, eatchlines and the like. 

"We will also submit for your considération somewhat later, after the pre- 
' liminary applications hâve been attended to, two différent subjects for * • * 
your béer department • * * 

"Corrected and complète text for ail wording will be submitted for the pur- 
pose of your approval before any work is printed, it being f urthermore stipu- 
lated that in giving you the priées on the quantities herein stated, the privi- 
lège is also reserved to you to dlvlde the dellverles in two annual, about equal 
Installments, and you also reserve the privilège by so advising us in writing 
at the time of submittal of the flnished design to either increase any of the 
respective quantities at the proportionately lower price, or to decrease the 
quantity at the proportionately higher price, you getting, in this latter case, 
the full beneflt of actual savings obtained by us in such instances by reason 
of such réductions. 

"After the prelimlnary work has been passed upon by you as satisfactory, 
we will, as fast as we can conveniently develop and get well in hand the vari- 
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oTis issues and ■work, push through such part of the varions work lierein pro- 
posed as you may especially request of us in writing, ahead of the balance as 
preliminary deliverles, -witti a view of obtaining by simultaneous action the 
full cumulative efCect of a vigorous and well-planned, methodical campaign. 

"TJpon your approval, and thus ordering the herein referred to respective 
work, we will llthograph for the béer department the statlonary, * * * 
and such other work and subjects as are approved of by you hereunder when 
finished designs are submitted, furnishlng you for your béer department, de- 
livering if desired and we are so advised, small preliminary lots as soon as 
ready, In the course of two years as specified, or in changed quantifies if we 
are so advised by you in writing when finished designs are submitted. » * * 

"The priées for above work in quantifies stipulated subject to your privi- 
lège by so advlsing us in writing at the time of submittal of finished designs 
to either increase or decrease, as above specified, are as follows: * * * 

"In case of your élection and so advislng us as stipulated, of either de- 
creasing or increasing quantifies on any of the above work at time of submit- 
tal of finished designs, the priées, as stated, wUl be rearranged on the basis of 
your recelving the proportionate benefit and cheapening of cost in larger quan- 
tifies, while smaller lots cost proportlonately more, in which latter case, you 
are, however, to receive the full benefit of actual savings realized by us in so 
reducing quantifies. * * ♦ 

"In case of your élection to either increase or decrease the quantifies of 
either of the aljove work, at the time and in the manner specified, we shall, 
upon request, furnlsh you such altered figures of cost of such quantifies as 
you may elect or décide upon, if desired by you, In order to facilitate the con- 
sidération or élection of such change of quantifies, thus enabling matters to 
be kept free from error. 

"The Hanger and Purity allegory on trade-mark will be pushed through 
first in fine art style, and copyrights will be applied for by us as originators 
or designers as soon as the work Is far enough aiong, which copyrights will 
be transferred to you upon your having approved and thus adopted and or- 
dered the respective work as heretofore indicated. 

"Such designs as you become the proprietor of by approving of same, or on 
which we transfer copyright to you, we will, upon request, develop in the f orm 
of illustrations without any charge to you in order to enable you to obtain the 
full cumulative effect of simultaneous publicity efforts. 

"No work will be printed by us until finished designs hâve been approved 
by you, which approvals or O. K.'s we shall expect from you in writing so as 
to free us from ail responsibility by reason of errors in wording or otherwise, 
and any changes in, or différent arrangements, etc., as may be agreed upon, 
shall, in order to become binding, bear the signature of both parties, or be 
made the subject of written acknowledgment by us. 

"It Is fm-thermore understood that, by your acceptance of this agreement, 
no order to exécute any work is given by you at this time, excepting for the 
trade-mark registration matters, and for the difCerent body and neck labels 
herein referred to, hangers, stationery, envelopes, folders, saloon signs, and 
booklets, which work is to be pushed tlirough at once, subject to your passing, 
upon quantity upon submittal of finished designs as per your privilèges stipu- 
lated herein, and subject, furthêr, to the condition that In case the quantifies 
ordered by you are less than the quantifies stated herein as a basis for priées, 
that then the priées upon the quantities ordered by you shall be mutually 
agreed upon In writing, and, in case such agreement cannot be made, you will 
not be required to accept any quantity of such work. 

"The quantities and priées herein proposed, as specified by us, are made 
the basis of our calculations, according to which we can arrange most advan- 
tageously for the methodical, cumulatively argumentative, and inferential ad- 
vertislng campaign proposed, and the work required therefor is to be dis- 
trlbuted for the next two years as . you may order. 

"It Is, however, understood, that you are hot bound to place any future or- 
ders with us, but that it is optlonal with you to approve or not approve fin- 
ished designs when submitted, and thus to order or not to order, however you 
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see fit, on conditions herein stipulated, and that such of our suggestions and 
designs as are not approyed by you, cost you notliing, but remain our groperty 
absolutely. Terms cash. Priées f. o. b. Milwaukee. 

"American Fine Art Company, 

"Alfred von Ootzhausen, Président. 
"Accepted. 

"William Simon." 

The parties had previously discussed the terms of the proposed 
contract, and défendant 's counsel had advised him that as originally 
drawn the cost of its exécution would amount to more than $500,000. 
The défendant struck out certain portions, and his counsel drafted 
additional paragraphs by way of amendment, which were inserted 
in the contract as signed, and which are the three last ones quoted 
above. The contract was signed and accepted by the défendant, and, 
afterwards, certain designs, trade-mark appHcations, and drawings 
were submitted to him, to which he signed his name. Thereafter, 
plaintifï shipped to défendant certain labels, as ordered, and, later, a 
controversy arose between the parties as to their respective rights 
and obligations, in the course of which défendant, on July 26th, 
ordered some letterheads, billheads, etc. The plaintifï duly fîlled this 
latter order, and both of said orders were paid for. On October 21, 
1901, plaintifï shipped to défendant work amounting to over $20,000, 
and, on November 6, 1901, défendant wrote saying that he had never 
given any order, except that of July 36th, and that he would refuse 
to receive the other consignments. . 

Thereafter, this action was brought alleging the exécution by de- 
fendant of said contract, the promise of défendant to pay for such de- 
signs as were approved by him in the quantities specified in said 
contract; that the défendant had duly approved thereof, but had 
failed to exercise the option reserved in said contract of decreasing 
or increasing the quantities therein specified; the plaintifï's per- 
formance of his undertakings in said contract ; the refusai of défend- 
ant to comply with his agreement to exécute the necessary papers to 
secure copyrights, etc., and claiming damages in the sum of $22,000, 
by reason of defendant's refusai to accept the work delivered to 
him, and further damages, by reason of defendant's refusai to carry 
out the contract and his répudiation thereof, for some $232,000, the 
difiference between the contract price on the remainder of the articles 
named in said contract and the cost to complète and deliver the 
same. 

The défendant in his answer admitted his acceptance of the prop- 
osition of May 24, 1900; alleged that his signatures to said pictures 
and approval thereof were only for the purpose of trade-mark and 
copyright registration ; and that the plaintifï stated to the défendant 
at the time of the présentation thereof for signature that the défend- 
ant would incur no other or différent liability or expense in connec- 
tion therewith; that the défendant did not order any of the merchan- 
dise completed under said designs, except as aforesaid, and was not 
indebted to the plaintifï in any way^ The answer further alleged as 
follows : 

"And the défendant further allèges upon information and belief that the 
plaintiff did not make the proposition aforesaid to this défendant, or procui-e 
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thls defendant's acceptance thereof, or thereafter do anything în connection 
therewith, in good faith, with the intent to enter into and perform a valid con- 
traet with this défendant; but instead, that the plaintiff in and about ail of 
the matter and things aforesald, was trying to manufacture what should ap- 
pear to be évidence of a valid contract and an apparent performance thereof 
by plaintifE, said plaintiff well knowing, nevertheless, that plaintlfC's intent 
In ail said transactions was to create a fictltious claim against this défendant 
for materials and services claimed to be of large value, that thereby said 
plaintiff might obtain from this défendant, by extravagant and exaggerated 
demands, or by negotiations and compromise, or by suit or otherwise, a 
large sum of money, without returning to this défendant therefor either mate- 
rials or services of any real value." 

Upon the trial the court admitted évidence of certain conversations, 
which it was claimed modified and detracted from the légal force of 
said contract; évidence that the défendant did not understand the 
nature and effect of said contract; évidence that the plaintifï had, 
during the seven years preceding the trial of this cause, procured 
from other traders and manufacturera other similar contracts based 
upon independent transactions with them ; certain alleged copies of 
letters written by plaintifï to former employés in regard to said 
transactions; and évidence as to the manner in which other litho- 
graphie concerns solicited orders and as to lawsuits which the plain- 
tifï had had in the past with other parties unconnected with this de- 
fendant or this transaction. Some of this évidence appears to hâve 
been admitted upon the theory, as stated by the court, that "the earlier 
provisions prepared by the plaintifï are in direct conflict with the 
provisions toward the end" thereof, and that while the earlier pro- 
visions were sufïîciently broad to create a liability on defendant's 
part to take the work in the quantifies therein specified upon ap- 
proval of designs, etc., the later provisions conferred upon the de- 
fendant the right to refuse any of the designs oflfered and to impose 
upon his approval any condition he saw fît, and that, in view of this 
conflict, oral évidence was admissible to show what conditions were 
imposed, and the intent of the parties at the time of the approval of 
the designs subséquent to the signing of the contract. The admis- 
sion of the évidence in regard to other transactions was predicated 
upon the theory that the plaintifï secured the exécution of a con- 
tract, as the court puts it, whose — 

"Sole object was to create a fictitious claim which would hâve the semblance 
of honesty, for the express purpose of puttlng the défendant in a position 
where, from a légal standpoint, it would be policy for him to compromise any 
claim or demand which the plaintiff might urge against hiru not exceedlng the 
amount demanded in the complalnt." 

And the court instructed the jury that from this évidence of other 
remote and independent transactions and letters they might infer 
that the plaintifï intended to defeat and defraud the défendant. 

An examination of said contract shows that the learned court be- 
low was in error in holding that there was a direct conflict between 
the earlier paragraphs of the contract and those inserted by counsel 
for défendant. The written contract provided for mutual obligations. 
It imposed an absolute obligation upon the plaintifï. He was bound 
thereby to prépare certain designs and work for the exclusive and 
peculiar use of the défendant, intended to embody certain peculiar 
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features for his benefit, and the défendant, in considération thereof,. 
agreed that if he approved of said designs upon their présentation, 
that suçh approval should constitute an order for work in the quanti- 
ties and at the priées specified therein, unless he, the défendant, 
should exercise his privilège of decreasing or increasing. said quanti- 
ties at a proportionate decrease or increase of price by advising 
plaintiff in writing at the time when such finished designs were sub- 
mitted. This agreement is merely emphasized and explained by the 
clause in the paragraphs inserted by defendant's attorney that no 
orders were given by the exécution of the contract itself, but that 
orders for work when given were to be "subject to your passing 
upon quantity upon submittal of finished designs as per your privi- 
lèges stipulated herein." The correct construction of the whole con- 
tract is fairly summarized in the closing paragraph of the contract, 
which is hère repeated for convenience of référence : 

"It is, however, understood that you are not bound to place any future orders 
with us, but that It Is optlonal with you to approve or not approve finished 
designs when submitted, and thus to order or not to order, however you see 
fit, on conditions herein stipulated, and that such of our suggestions and de- 
signs as are not approved by you, cost you nothing, but remain our property 
absolutely." 

Défendant, on his part, merely contracted to make a contract if 
he should thereafter see fit to do so. So far as he was concerned, 
there was no enforceable existing contract. The occurrence in future 
of an uncertain event after the signing of the written contract was a 
condition précèdent to the giving of any order. The contract pro- 
vided that even if he approved a design, he was at liberty to decrease 
the amount specified in the contract, and that, if the parties failed 
to agrée as to price, he was not bound to take any work of that 
design. There was, therefore, originally merely a unilatéral con- 
tract, binding only upon the plaintiiï, and there was no ambiguity or 
uncertainty as to its provisions. The plaintifif, after receiving signa- 
tures, treated them as orders, performed its undertakings under said 
contract, and delivered goods manufactured by it to défendant, and 
claims ,' damages for defendant's f allure to pay therefor, and for his 
refusai to carry out the remainder of the contract, and for his ré- 
pudiation of liability thereunder. The défendant denied that he had 
made any contract, exçept for such goods as he had specifically 
ordered on two occasions, and alleged that he had paid the full value 
thereof, and that his signatures were aflSxed to the designs for copy- 
right purposes only. 

The case thus presented a simple question of the construction 
of said contract and whether the défendant did or did not so accept 
and approve the designs, etc., that such acceptance and approval 
constituted orders according to the terms and conditions of said con- 
tract, with or without modification, and the further question as to 
whether, if défendant did not thus give orders for work, the parties 
entered iritô âny other agreement which operated as a rescission or 
discharge of the original agreement. This question was one to be 
determined by the intention of the parties as manifested by their acts. 
Munroe v. Perkins, 9 Pick. 298, 30 Am. Dec. 475 ; Stewart v. KeteUas,. 
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36 N. Y. 388; Cooke v. Murphy, 70 111. 96; Moore v. Détroit Loco- 
motive Works, 14 Mich. 366. 

But the case was tried in the court below and has been argued 
hère as though the whole question of Hability turned upon proof of 
fraud. We are unable to see how any question of fraud in this or 
other transactions has any bearing upon the issues herein. While 
the phraseology of the contract might be suggestive of a purpose 
on the part of the plaintiff to induce the défendant to obligate himself 
for large orders, as a conséquence of the approval of designs evi- 
denced by his signature, there is nothing therein which justifies any 
•charge of fraud. So far as the issue herein is concerned, as already 
stated, it was a contract which merely provided that the approval 
and adoption by the défendant of designs submitted should consti- 
tute orders for the work therein specified, in the quantifies and at the 
priées named, unless the défendant should elect to make changes 
therein at the time of giving the orders. If the défendant, in pur- 
suance of said contract, thus gave such orders, he was liable there- 
under. The claim that the plaintifï intended to entrap and defraud 
the défendant is entirely immaterial. It does not appear that the 
plaintifif made any false représentations or in any way, other than as 
specified in the contract, induced the défendant to exécute the same. 
Furthermore, if there might hâve been any possibility of misunder- 
standing on the part of the dépendant, the plaintifï is not chargeable 
therewith, because he submitted the draft of the proposed contract 
to counsel for défendant, who inserted additional paragraphs, in which 
he stated his understanding of the contract and the character and ex- 
tent of the obligations to be assumed by défendant, and as defendant's 
counsel says : 

"To guard and protect Mr. Simon against any claim of having to take the 
work In the quantities that were specified there, or to take any part of it that 
he did not want to take, I drafted some additional paragraphs." 

The évidence ofïered on the part of défendant as to conversations 
and statements made by the parties at the time when the designs 
were signed, tended to show that after the signing of said contract, 
the enforcement of which was conditioned upon the future exécution 
of orders by the défendant, to be evidenced by his signature to de- 
signs, as foresaid, the défendant declined to exécute any orders, and 
that the parties agreed that if défendant would merely sign said de- 
signs, such signatures should operate, not as orders, as provided 
for in said contract, but solely as approvals, by virtue of which the 
plaintifï was to secure copyright and trade-mark registry. 

Counsel for plaintifï asserts the extraordinary proposition that 
where parties hâve entered into a written contract, whereby one of the 
parties acquires a right to secure certain privilèges upon certain 
conditions to be thereafter fulfilled at his option, the parties cannot 
orally agrée, before the fulfillment of said conditions, to abandon 
said contract, and to make a new and independent one upon différent 
terms. In Swain v. Seamens, 9 Wall. 354, 271, 19 L. Ed. 554, the Su- 
prême Court says : 

"Numerons authorities sanction the prlnciple advanced by the complainants 
iin cases not within the statute of frauds, and which fall within the gênerai 
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rules of the eommon ïaw ; and In such cases It Is held that the parties to an 
agreement, though it Is in writlng, may, at any tlme before the breach of it, 
by a new contract not In wrlting, modify, waive, dissolve, or annul the former 
agreement, if no part of it was within the statute of frauds." 

The évidence of défendant as to what occurred at the time of sign- 
ing said designs presented no question as to prior or contempora- 
neous conversations to contradict or vary a vahd written contract. If 
the jury believed this évidence, the subséquent oral contract was the 
only one under which the défendant incurred any obhgation. Nor 
would the provisions of the statute of frauds or the rules applicable 
to contracts under seal hâve any bearing upon the issue. The 
cases cited upon thèse points merely illustrate the well-settled rules 
as to oral contradictions or modifications of the provisions of an ab- 
solute and completed contract, and the distinction to be applied be- 
tween those cases where the issue is between the parties to the con- 
tract and those where'the rights of an innocent third party hâve inter- 
vened. Burke v. Dulaney, 153 U. S. 338, 239, 14 Sup. Ct. 816, 38 
L. Ed. 698. Hère, the issue is between the parties to the written con- 
tract and it was not under seal. It is not within the statute of frauds,. 
because it contained no présent agreement not to be performed with- 
in a year, but merely provided for a future option upon a future con- 
tingency. Furthermore, the contract was not within the statute of 
frauds because the provisions, "the privilège is also reserved to you 
to divide the deliveries in two arinual about equal installments,. 
* * * and the work required thereafter is to be distributed for 
the next two years as you may order," do not apply to agreements 
not to be performed within the year, but to agreements which merely 
may not be performed within that period. In order that an oral con- 
tract may be held void under this branch of the statute, it must 
appear that it was the understanding of the parties that it was not to 
be performed within the year. McPherson v. Cox, 96 U. S. 404, 
34 L. Ed. 746, and cases cited. If the agreement may, consistently 
with its terms, be entirely performed within the year, it is not with- 
in the condemnation of the statute. Kent v. Kent, 62 N. Y. 560, 30- 
Am. Rep. 502. 

Hère, the contract merely gave an option to the défendant, pro- 
vided he should elect to give the orders, to divide the deliveries in 
two annual installments, or hâve the work distributed during the 
two years as he might order. It is well settled that a contract not 
performed on either side may be discharged by agreement of the 
parties, and that this discharge may be efïected by a change in the 
terms whereby a new contract is in efïect substituted for the old 
one. Such a contract may be discharged by an oral agreement. 
Benjamin on Contracts, 113, 114, and cases cited; Rollins v. Marsh,, 
138 Mass. 116; Rogers v. Rogers & Brother, 139 Mass. 440, 1 N. 
E. 133; McCreery v. Day, 119 N. Y. 1, 33 N. E. 198, 6 L. R. A. 503,. 
16 Am. St. Rep. 793. In Teal v. Bilby, 133 U. S. 572, 578, 8 Sup. 
Ct. 239, 31 L. Ed. 863, the Suprême Court says : 

"It is hardiy r-retended by counsel for plaintiffs that it was not compé- 
tent, after the written contract was made and slgned by the parties, for them 
to malie another verbal contract in regard to some parts of it, which to that 
extent should be a substitute for the flrst one. There is nothing in the nature- 
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of the contract Itself requiring It to be in writing, nor Is there any principle 
making it necessary that the new one should be reduced to writing because 
the first was wrltten. J Greenleaf on Evidence, § 303 ; Goss v. Nugent, 5 B. 
& Ad. 58; Lattimore v. Harsen, 14 Johns. 330; Munroe v. Perklns, 9 Pick. 298, 
20 Am. Dec. 475." 

There is some conflict pf authorities as to whether a contract re- 
quired by the statute of frauds to be in writing can be discharged 
when the discharge is not a simple rescission, but is by the substitu- 
tion of a new oral contract which is inconsistent with the original 
contract. Clark on Contracts, 631, and cases cited. As the Suprême 
Court says in Swain v. Seamens, supra : 

"Reported cases may also be found where that ruie [the rule that a written 
contract may be varied by subséquent oral agreement] is promulgated with- 
out any qualiiication ; but the better opinion is that a written contract falling 
■within the statute of frauds cannot be varied by any subséquent agreement of 
the parties, unless such new agreement is also in writing." 

But the décisions upon this question do not afïect the case at bar 
because, as already shown, the original contract was only a condi- 
tional one and not M'ithin the statute, and the évidence introduced 
tended to show that the oral agreement, which it was alleged was 
substituted therefor, was made before défendant had afifixed his 
signature to the designs submitted and, therefore, before he had in- 
curred any obligation. The principle upon which this évidence was 
admissible is wel! illustrated by the foUowing citation : 

"This évidence shows that the contract upon which this suit is brought 
never went into effect, that the condition' upon which it was to become opera- 
tlve never occurpcd, and that it is not a question of contradicting or varying a 
written instrument by paroi testimony, but that it is one of that class of cases 
well reeognized in the law by which an instrument, whether delivered to a 
third person as an escrow or to the obligée in it, Is made to dépend, as to its 
going into opération, upon events to occur or to be ascertained thereafter." 
Ware v. Allen, 128 U. S. 590, 595, 596, 9 Sup. Ct. 174, 176, 32 L. Ed. 563. Mich- 
els V. Olmstead, 157 U. S. 198, 201, 15 Sup. Ct. 580, 39 L. Ed. 671 ; Hartford 
Fire Insurance Co. v. Wilson, 187 U. S. 467, 474, 23 Sup. Ct. 189, 47 L. Ed. 261. 

The défendant affixed his signature to the contract and to certain 
designs, and, according to his testimony, delivered said designs to 
plaintiff for a particular purpose, namely, to enable hira to secure 
copyright thereon, and for no other purpose. It is abundantly estab- 
lished by the authorities that oral évidence is admissible as between 
the original parties to show that a writing signed by the parties, and 
which apparently constituted a contract between them, was not in- 
tended as a contract, nor understood by either party to be binding 
as such (Michels v. Olmstead, supra) ; or that the party to whom an 
instrument is delivered is attempting to use it for a purpose not con- 
templated by either party at the time when the delivery was made 
(Québec Bank of Toronto v. Hellman, 110 U. S. 178, 182, 4 Sup. Ct. 
76, 28 L. Ed. 111 ; McFarland v. Sikes, 54 Conn. 250, 7 Atl. 408, 1 
Am. St. Rep. 111), and to show that an instrument containing an 
absolute promise to pay, or a promise to pay upon a contingency, was 
conditionally delivered (Hartford Fire Insurance Co. v. Wilson, 
supra). 
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The case of Pym v. Campbell, cited wHh approval in Ware v. Allen, 
supra, is strikingly like the case at bar. There the défendants had 
si'gned an agreement to buy an interest in an invention. It appeared, 
however, from the évidence that the agreement was executed with 
the understanding that it should not be binding until a certain en- 
gineer should approve of the invention. Erle, J., said: 

"I am of opinion that the évidence showed that In fact there was never 
any agreement at ail. * * * If it be proved tliat in fact the paper was 
signed with the express intention that it should not be an agreement, the other 
party cannot flx it as an agreement upon those slgning. The distinction in 
point of law Is that évidence to vary the terms of an agreement in wrltlng 
is not admissible, but évidence to show that there is not an agreement at ail 
is admissible." 

So, in Burke v. Dulaney, supra, where an action was brought on a 
promissory note, the court held that it was compétent to show an 
oral agreement between the parties, contemporaneous with the de- 
Hvery of the note, that it shotild not become operative until the maker 
should examine the property and détermine whether he would pur- 
chase it. Mr. Justice Harlan said : 

"Acçordlng to the évidence so offered and excluded the writing In question 
never became, as between Burke and Dulaney, the absolute obligation of the 
former, but was dellvered and accepted only as a mémorandum of what 
Burke was to pay In the event of hls electlng to become interested in the 
property, and from the tlme hé so elected, or could be deemed to hâve elected, 
It was to take effect as hls promissory noté, payable according to its terms. 
Hls élection, within a reasonable tlme, to take such interest was made a condi- 
tion précèdent to his llablllty to pay the stipulated priée. The minds of the 
parties never met upon any other basis, and a refusai to give efCect to their 
oral agreement would make for them a contract whlch thay dld not choose to 
make for themselves." 

To the same effect is McFarland v. Sikes, supra, cited with ap- 
proval in Burke v. Dulaney. The gênerai rule stated above has been 
applied to contracts within the statute of frauds on the principle that 
courts will not permit the statute to be used as an instrument of 
fraud. Ryan v. Dox, 34 N. Y. 307, 90 Am. Dec. 696 ; Bork v. Martin, 
132 N. Y. 280, 30 N. Ë. 584, 28 Am. St. Rep. 570. 

The liability of défendant, except as to the orders actually given, 
not hère in dispute, depended upon the condition of his thereafter 
giving orders for work as specifîed in said contract. The évidence in- 
troduced by défendant tended to show that when the performance 
of said condition, which "was expressly left optional with défendant, 
was requested by plaintiflf, défendant refused to perform, as he had 
a perfect right to do, and that plaintif! acquiesced in said refusai and 
entered into a new and independent contract with défendant, upon a 
new considération, whereby it was agreed that défendant should sign 
said designs in order that plaintiff might secure copyright, but that 
the efïect of such signature would be confined to said object and 
would not constitute any order for work. If this were so, the adop- 
tion of the new contract, upon the new considération, efifected a re- 
scission or discharge of the original contract by mutual consent. 

What has been said sufficiently indicates that the greater part of 
the testimony for the défendant admitted upon the trial against the 
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exceptions of the plaintifif was irrelevant, and merely served to in- 
ject into the controversy supposititious issues which ought not to hâve 
been submitted to the jury. The exceptions of the plaintiff were well 
taken, and afford good ground for the assignments of error. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



SAMPSON & MURDOCK CO. v. SBAVER-RADFORD CO. 
(Circuit Court of Appeals, First Circuit. November 23, 1905.) 

No. 583. 

1. CoPYEiGHT— Suit fok Infkingement— Form of Injunctional Deckee. 

Wliere, on the trial of a suit for infringement of a copyrighted city 
direetory, the court found that defendant's directory contained certain 
infringing matter, but it was of such character tbat it could be sepa- 
rated from the original matter, a decree is proper which merely restrains 
the sale of defendant's directory only so long as it contains any of the 
infringing matter therein enumerated. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, §§ 
78-80.] 

2. Same — Infringement — ^Dieectories. 

Complainant published a gênerai directory of the city of Boston In July, 
1903, purporting to give f acts as they exlsted in the sprlng of that year, and 
which was duly copyrighted. In February, 1904, défendant published a 
gênerai directory of the city, which purported to give the facts as they 
exlsted just prior to that time. After completing its original canvass for 
names, défendant copied on slips from complalnant's direetory such names 
there printed as it had not obtained in its own canvass, with the informa- 
tion given about them, and with such slips as a guide It verified them by 
sending canvassers to the addresses given therein, and, when found correct, 
reprinted the same without altération in its own directory. Held, that 
such republlcation was an infringement of complalnant's copyright. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, 
§ 55.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see 134 Fed. 890. 

Alexander P. Browne and Samuel J. Elder, for appellant. 

Before COLT, PUTNAIWE, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This controversy relates to an al- 
leged infringement of a copyrighted city directory. The complain- 
ant below is also the appellant, so that we can, without further dis- 
crimination, describe it as the complainant, and also the appellee as 
the respondent. The facts are quite voluminous, but the points raised 
before us are only two, and require oilly a brief prehminary statement. 
The complainant published a gênerai directory of the city of Boston 
in July, 1903, which was duly copyrighted. The entire title of the 
book as fîled in the Copyright Ofîice is not given us ; but we under- 
stand that it was described, and properly described, as a gênerai 
directory of the city of Boston of 1903. The respondent published 
in February, 1904, what is described as "the 1904 City Directory 
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ùf Boston." It was also a gênerai city directory, intended for the 
same gênerai purposes as the complainant's directory. It should be 
noted, however, that the complainant's directory purported to give 
the facts as they existed in the spring or early summer of 1903, 
and the other the facts as they existed in the late winter and spring 
of 1903 and 1904. Therefore, literally speaking, the two direct- 
ories were not intended to serve exactly the same purpose, or to 
State exactly the same facts. This should be noted, because the 
opinion of the learned judge who decided the case in the Circuit 
Court seems to turn on it. The respondent had evidently constructed 
portions of its directory by simply reproducing corresponding por- 
tions of the complainant's directory. So far as those are concerned, 
the Circuit Court restrained the sale of the respondent's directory so 
long as it contained the matters enumerated in the decree. 

The complainant maintains that the decree should direct a gênerai 
injunction, permitting the respondent to apply again in référence 
thereto when it should hâve expunged ail matter copied from the 
complainant's work. This form of decree would not be an unusual 
one; but, for this case, we can see no sufficient distinction in sub- 
stance between it and that vi'hich the court entered to require our 
attention, while, on the other hand, the decree entered is clearly more 
convenient, because it finally disposes of the case and relieves the 
court from a reconsideration of it. In this we hâve référence to 
the particular case before us, where the infringing portions of the 
respondent's publication hâve been clearly pointed out. Of course, 
instances might easily be conceived where the infringing book was 
piratical in its gênerai nature, or contained piratical matter so 
mingled with original work that the entire publication should be 
suppressed; but no proposition of that kind is brought before us. 

The second ground of appeal arose as follows : The case pro- 
ceeded on the assumption by both parties that the complainant's 
directory was made from an original canvass carried on by it, the 
cost of which can be estimated from the fact that the respondent 
alleged that its canvass involved much labor, at an expense of some 
$40,000. The respondent, after niaking it3 canvass, ascertained from 
the complainant's directory that it had overlooked some names and 
had not obtained correct information in référence to others. There- 
upon it took the pages of the complainant's directory, one by one, and 
marked those names. Thèse names and the information about them 
were then copied Verbatim, each upon a separate slip of paper. 
Thèse slips were given by the respondent to its canvassers and sent 
out for vérification at the various addresses stated in complainant's 
directory, and, on the return of that vérification, were printed in the 
respondent's directory so far as found to be correct. There were al- 
together about 20,000 names thus made use of, stated as 12 per cent. 
of ail in the alphabetical part of the directory. The complainant 
maintains that, so far as thèse names and the information about 
them were reprinted in the respondent's directory as printed in the 
complainant's directory, the printing constituted an infringement. 
The learned judge of the Circuit Court thought otherwise, observing, 
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among other things, that what was done amounted to something 
more than mère vérification. He added : 

"For example, let us suppose that in July a publlsher Is obtalning In- 
formation upon whicli lie proposes to publlsli a directory. He talies an old 
directory, whlch had been compiled the preceding January. In tliat directory 
it appears that John Smith was, in January, a lawyer at No. 1 Tremont 
Street With the information contained in the January directory, the com- 
piler of the July directory goes to No. 1 Trernont street on July Ist, and 
flnds that John Smith is a lawyer, and that he bas at that date an office at 
No. 1 Tremont street. The directory maker bas a rigbt to publish this in- 
formation in bis .Tuly directory. He cannot be precluded from so publish- 
ing it by the fact that the maker of the January directory has stated that 
the same facts existed in the preceding January. The maker of the Jan- 
uary directory may or may not hâve stated the truth as to John Smith at 
that tlme ; but the compiler of the July directory may, in bis directory, state 
the facts as they exist on July Ist relating to John Smith, whether those 
facts existed or not the previous January, and whether they were stated or 
not in the January directory. The compiler of the July directory is not 
merely verifying and quotlng. He is obtalning facts from original sources, 
iising the old directory only t» guide him to those sources. Facts so ob- 
tained he may publish in bis compilation. He cannot be prevented from such 
publication by the fact that the same things were true In January, and were 
stated by a former compiler." 

The appeal before us affects a large number of names ; and, if no 
relief can be granted under the présent circumstances, the conditions 
would be such that it would be difficult to give the owners of copy- 
righted directories any effectuai protection except in extrême in- 
stances. It is évident that, while the complainant's copyright was 
in full force, the respondent copied and identically republished very 
considérable portions of its directory. On the other hand, it cannot 
be questioned that the second publisher, although he gives out exactly 
the same words as the first publisher, is, nevertheless, within his 
légal right, provided he resorts independently to the same originals 
that the first publisher went to. He may, indeed, even make use of 
the same phraseology, either because the topic necessarily requires 
it or through mère incidental coïncidences of expression. So, also, it 
is clear that, under some circumstances and for certain purposes, a 
subséquent publisher may draw from the eariier publication its iden- 
tical words, and make use of them. This is peculiarly so with référ- 
ence to Works in regard to the arts and sciences, using those words 
in the broadest sensé, because, with référence to them, any publica- 
tion is given out as a development in the way of progress, and, to a 
certain extent, by common consent, including the implied consent 
of the first publisher, others interested in advancing the same art 
or science may commence where the prior author stopped. This 
includes médical and légal publications, in which the entire com- 
munity has an interest, and which the authors are supposed to give 
forth, not only for their own pecuniary profit, but for the advance- 
ment of science. Therefore, as to copyrighted works of that char- 
acter, by the common consent to which we hâve referred, subséquent 
authors are sometimes entitled, and, indeed, required, to make use 
of what précèdes them in the précise form in which last exhibited, 
so that with regard to them the rules under the copyright statutes 
are very far from fitting a case like that we are now consideriiig. 
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Therefore we do not find it necessary to dîscuss judicial décisions 
having relation only to those classes of publications. 

Also, instances may be easily cited where portions of a copyrighted 
book may be published for purposes other than those for which the 
original book was intended. This may be particularly so where 
the second publication has an entirely difïerent outlook from the 
first. Clearly, in a philosophical work, the title "The Martian," if 
it can be copyrighted, could not be regarded as infringing a work 
of mère imagination with the same title. So it may be that the 
copying and rearranging of a gênerai directory for a bona iîde and 
limited purpose, such as compiling a social guide, may corne within 
the same rule. So, also, it may, and probably would, be permissi- 
ble for an extensive dealer in any class of goods to gather together 
from a local or gênerai directory names and addresses, and print 
them for the use of its agents seeking trade. Other illustrations 
may easily be suggested ; some of them so far sustained by the com- 
mon practice that, with appropriate limitations, they may be pre- 
sumed to hâve received in advance the assent of the proprietors of 
the copyrighted publication. Copinger's Law of Copyright (4th Ed. 
1004) 155 et seq. ; Macgillivray's Law of Copyrights (1903) 103. 

Directories and works of like character hâve been specifîcally 
protected, at least since Lewis v. Fullarton, 3 Beav. 6, decided in 
1839, and that they are to be protected is now firmly established. 
Where they hâve been prepared Hke the complainant's directory, by 
original canvassing or other original work, especially at considérable 
expense, the rule, both at the beginning and at the end, is laid down 
in gênerai terms as foUows : 

In the beginning, in Lewis v. Fullarton, ubi supra, Lord Lang- 
dale, referring to a gazetteer, said, at page 8 : 

"Whilst ail are entltled to resort to common sources of Information, none 
are entitled to save themselves trouble and expense by avalUng themselves, 
for their own profit, of other men's works still subject to copyright and en- 
titled to protection." 

Also, at the end, in 1874, in Hogg v. Scott, L. R. 18 Eq. 444, 
458, referring to a copyrighted compilation for the use of fruit- 
growers. Vice Chancellor Hall, after citing Morris v. Wright, L. R- 
5 Ch. 379, and Kelly v. Morris, L. R. 1 Eq. 697, said: 

"The true prlnciple In ail thèse cases is that the défendant is not at 
liberty to use or avail hlmself of the labor whlch the plalntlff has been at 
for the purpose of producing his work ; that is, in fact, merely to take away 
the resuit of another man's labor, or, In other words, his property." 

Ager V. Peninsular & Oriental Steam Navigation Company, 26 
Ch. D. 637, 643, in 1884, in référence to the infringement of a 
"Standard Telegram Code," laid down the following rule : 

"Applying the usual test, It seems to me that the plaintifC must hâve ex- 
pended a great deal of timeand labor in this compilation, that what the de- 
fendants are doing is to avail themselves very largely and unnecessarily 
of the labor and research of the plaintifC without adequately recompensing 
him, that the use which the défendants niake of thelr book is calculated to 
interfère seriously with the sale of plaintiff's book, that it is a multiplying 
of copies of the plaintiff's book within the words of the copyright act, and 
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that it Is therefore an invasion of the copyright of the plaintiff agalnst which 
he is entitled to be protected." 

Putting the rule broadly, as applying to ail copyrighted works, in 
Walter v. Lane (1900) A. C. 539, 545, the Lord Chancellor, Lord 
Halsbury, observed : 

"I shoald very inuch regret if I were compelled to come to the conclusion 
that the state of the law perniitted one man to maire profit and appropriate 
to himself the labor, skill, and capital of another. * * * In the view I 
take of this case, I thiuk the law is strong enough to restrain what to my 
mind would be a grievous injustice." 

Indeed, the whole is well summed up by Mr. Justice Clifford in 
Lawrence v. Dana, 4 Cliff. 1, 83, Fed. Cas. No. 8,136, as follows : 

"Bxamined as a question of strict law, apart from exceptional cases, the 
privilège of fair use accorded to a subséquent writer must be such, and such 
only, as will not cause substantial injury to the proprietor of the first pub- 
lication." 

We are not now considering the case& we hâve cited with référ- 
ence to their particular facts, but only with regard to the rules which 
we hâve extracted from them. Several of them hâve express relation 
to compilations of the character before us. AU were announced by 
judges of acknowledged ability, learning, and expérience, and are 
in harmony with the équitable principles everywhere applied, both 
in the United States and England, under the copyright statutes. 
The case at bar is within them, unless it can be brought under 
some of the exceptional rules, including the one suggested by 
the learned judge who sat in the Circuit Court. What the respond- 
ent has done is clearly a republication of the complainant's copy- 
righted matter. With référence to each name, the words and the 
arrangement of the words were prixnarily taken from the complain- 
ant's directory, and they were republished in the respondent's direct- 
ory. It is true that the words thus taken from the complainant's 
directory, having been "slipped," as it were, passed through the 
hands of canvassers; but this was not original work. It was only 
a vérification of what was found in the complainant's director} , 
so that this incidental work only complètes and makes certain the 
Connecting link between the two publications. Therefore we start 
with what, on its face, is infringing matter. 

Can the case be brought within any of the exceptional rules ? The 
suggestion made by the learned judge of the Circuit Court, arising 
out of the fact that each of the two directories has a dififerent out- 
look, in having a dififerent date of publication, does not seem to hâve 
received any support from any of the decided cases whatever the 
resuit of each. On the other hand, while none of them has expressly 
referred to this suggestion, ail or nearly ail of them disregard it, and 
thus, by implication, indicate that the distinction arising out of the 
fact of différences of time to which the directories in question hâve 
relation is not a substantial one. Certainly the injury which such 
republications inflict on the owners of copyrighted directories, and 
the undermining of the markets of the original publishers arising 
therefrom, if permitted, may be so serious that it is impossible to as- 
sume that the use to which the respondent put the complainant's 
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publication, in the manner we hâve expressed, is within any implied 
consent, such as we hâve said attaches with regard to copyrighted 
matter. We accept this from that common knowledge which we, 
as triors of the facts in equity suits, are entitled to share in, and 
because no suggestion of that nature appears in the record. There- 
fore we find the extensive repubUcation injurions in its nature, and 
not excused either by any implied consent or otherwise. 

Aside from the gênerai rules which we hâve shown are fully estab- 
iished, there are no authorities which are individually pf a conclusive 
nature, and no such body of authorities, either in the way of text- 
writers or décisions of the courts, as requires us to explain them at 
length, or renders it désirable that we should do so. Those which 
pertain to the classes of authors which we hâve named as treating of 
the arts and sciences, or either, are not close enough to the case àt 
bar to answer as précédents with référence to the particular facts be- 
fore us. Edward Thompson Co. v. American Law Book Co., 123 
Fed. 932, 59 C. C. A. 148, 63 L. R. A. 607, is of those classes ; so 
that, while we probably would not dissent from the conclusions there- 
in reached, which relate to légal encyclopsedias, we hâve no occasion 
to follow the line of reasoning which the opinion contains, or to 
point out whether or not it has given an accurate analysis of the 
authorities cited in it in the light of such facts as we hâve before us. 
Also, we hâve no occasion to discuss at length particular décisions of 
the English courts. They will be found grouped and explained, so 
far as they hâve référence to works of the character before us, in 
Scrutton's Law of Copyright (4th Ed., 1903) 120, 121, and in Copin- 
ger's Law of Copyright (4th Ed., 1904) 166, 167. In Kelly v. Morris, 
L. R. 1 Eq. 697 (1866), Vice Chancellor Wood, of great learning and 
authority on questions of this character, apparently laid down the 
law so broadly as to cover the respondent if it had only gone to 
the complainant's directory for the mare purpose of copying out 
information to aid it in any way in preparing its alleged infringing 
directory ; and he, apparently, intended to cover even a case of that 
character. In Morris v. Wright, L. R. 5 Ch. 279, 285 (1870), Lord 
Justice Gifïard, however, limited what was apparently Vice Chancellor 
Wood's ruiing, by stating that he only intended that the subséquent 
publisher might not take a particular slip and show it to the particular 
person whose name was concerned, and get his authority as to putting 
that particular slip into his directory. It is quite difïicult to under- 
stand the importance of the distinction thus made by Lord Justice 
Gifïard. Very likely it was his opinion that, as in a gênerai way a 
directory may be said to be intended to give ail the information 
which may be found between its covers, any use of that information 
was lawful, excépt subject to the narrow limitation which he himself 
expressed. This view, however, ought not to be taken with its full 
sweep. The proper purpose of the usual alphabetical directory is 
to afford a searcher information of the résidence, occupation, and 
other détails of the particular person whom he desires to investigate. 
It cannot be said that it is within the proper purpose of such a work 
that any one should use it for correcting his own book of like charac- 
ter in a gênerai way. From a proper standpoint, especially from the 
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view so correctiy expressed by Mr. Justice Clifford in what we hâve 
cited from him, it clearly was not the implied intention that a copy- 
righted directory should be used in the manner pointed out by Lord 
Justice Gifïard. Nevertheless, even within his rule, the respondent 
is to be condemned — a fact which, perhaps, was not carefully 
brought to the attention of the learned judge in the Circuit Court ; 
but it is now brought to ours by the statement of the complainant 
that the slips taken from its directory, of which we hâve spoken, 
were sent out for vérification at the several addresses which they 
contained. Although this was not directly stated by the master, 
it is clearly deduced from the fact that he reported that the use 
to which the respondent put the complainant's business directory 
was similar to that claimed to hâve been made of the complainant's 
alphabetical directory ; that is to say, that, as to the latter, the 
respondent, using the slips, went to original sources of informa- 
tion, verified the information contained on the slips, or corrected 
it where it should be corrected, and transferred to its directory 
the information so verified or corrected. The master made further 
incidental statements in the same connection, and also made a 
spécifie ruling at the request of the respondent, which seem to fully 
support this déduction. 

The decree of the Circuit Court is reversed, the case is remanded 
to that court for further proceedings, and the appellant recovers its 
cost of appeal. 



WESTINGHOUSB et al. v. NEiW YORK AIR BRAKE CO. 

(Circuit Court of Appeals, Second Circuit, .Tune 10, 1905. On Rehearlng, 

October 11, 1905.) 

No. 219. 

1. Patents— Meastjre fob Inpringement — Profits. 

In determinlng the profits and damages recoverable for Infringement of 
a patent for a devlce which constltutes only one feature of the machine 
or structure sold by défendant, It is the settled rule that the burden of 
proof rests on the complainant to separate or apportion defendant's prof- 
its between the patented and unpatented features, and by évidence which 
is reliable and tangible, or he must show by equally satisfactory évidence 
that profits and damages should be calculated on the whole machine, for 
the reason that its entire value as a marketable article is properly and 
legally attributable to the patented feature. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 545, 
566-576.] 

2. Same. 

The question whether a machine would or would not hâve been mar- 
ketable without a patented part is one of fact, which dépends largely ou 
opinion évidence; and the most satisfactory évidence is that which is 
afCorded by the nature and intrinsic value of the improvement which such 
part introdueed into the art or industry in which the machine is em- 
ployed. When the patented Improvement Is one of subordinate impor- 
tance, or the value of the machine as a whole dépends more upon the 
unpatented parts, a finding that the marketable value of the whole has 
been created by the patented part can seldom be correct. 

140 P.— 35 
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8. Samb— Air-Beakb Mechanism. 

On an accountlng for profits and damages for Infrlngement of the West- 
Inghouse patent, No. 376,837, for an improved quick-action triple valve 
for air brakes, it was showri that défendant made and sold complète 
alr-brake equlpments for railroad trains, vchlch included the patented 
device. The other parts of such equipment, Including the triple valve, 
were either open to the public or covered by other patents, and had been 
In successful use without the patented feature, which was for emergency 
use only. It was shown that during the tinie of the infringement there 
was comparatively llttle demand for such equlpments that were not pro- 
vlded wlth quick-action triple valves; but there were other forms of 
such valves not covered by the patent in suit, which operated success- 
fully. Held, that such évidence was not sufflcient to establish the daim 
that the marketable value of the équipaient as a whôle, or of the triple 
valve, was due solely to the patented device, and that, in the absence 
of évidence to separate or apportion the profits made by défendant be- 
tween the patented and unpatented features of the quiçk-action triple 
valves, complainant was not entitled to recover substantlal profits or 
damages. 

[Ed. Note.^ — ^Accountlng by Infringer of patents for profits, see note 
to BrickUl v. Mayor, etc., of City of New York, 50 O. O. A. 8.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

See 115 Fed. 645; 131 Fed. 607. 

Frédéric H. Betts, for complainants. 

Charles Neave and William A. Jenner, for défendant. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WAIXACE, Circuit Judge. Both parties hâve appealed from the 
decree in this cause, and their appeals présent the single question 
of the amount of the recovery to which the complainants are en- 
titled in conséquence of the infringement by the défendant of the 
complainants' patent No. 376,837 for an improvement in automatic 
air-brake mechanism, known as the "quick-action" triple valve. The 
patent contains six claims, and the interlocutory decree adjudged 
that three of thèse claims were valid and had been infringed by the 
défendant, and ordered a perpétuai injunction, together with an ac- 
countlng of profits and damages. Upon the accounting before the 
master he found that during the period of infringement — from No- 
vember, 1890, to December, 1893— the défendant had sold 18,107 
infringing "quick-action triple valves in connection with car equlp- 
ments." He also found, in substance, that the invention covered by 
the infringed claims was one of dominating importance in the trade 
in air-brake equlpments for railroad trains, and practically controlled 
the market for such equlpments during the period of infringement, 
superseding ail older kinds of equipments, and rendering it impossi- 
ble for the défendant to hâve made any sales, or any profit from the 
sales of sùch equipments, if it had not made and sold the patented ap- 
paratus. He found that the profits derived by the défendant from 
the sale of train equipments in connection with the patented quick- 
action valve were the sum of $49,533. He also found that the sales 
of the défendant divertfed an equal number of sales of train equip- 
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ments from the complainants, upon which the complainants would 
hâve realized a profit of $193,978, and that the complainants were en- 
titled to that amount as damages caused by the infringement. Ex- 
ceptions to the master's report were filed by the défendant and were 
heard before Judge Wheeler. He sustained the exceptions, and re- 
committed the report to the master "for the purpose of making a 
computation of profîts and damages based upon the sales by the de- 
fendant of the quick-action valves of the patent only, separated from 
those upon the complète equipments." The master interpreted Judge 
Wheeler's décision as meaning only that the accounting was to be 
confined to the complainants' profits and damages based upon the 
sales of the "triple-valve structure, disassociated from the accesso- 
ries necessary to constitute a train equipment." Upon this theory 
the master in his supplementary report found that the profits made 
by the défendant upon thèse sales were $36,945, and that the dam- 
ages sustained by the complainants by loss of profits on diverted 
sales were $128,737. Exceptions were filed to the supplementary 
report, but thèse were not heard by Judge Wheeler, and, being over- 
ruled by the court below, the complainants were by the final decree 
in the cause awarded the recovery thus reported. 

We fully agrée with the conclusions of Judge Wheeler, and his 
concise opinion, rendered in deciding the exceptions to the master's 
original report, so clearly expresses the reasons why the complain- 
ants should be confined to a recovery of profits made by the défend- 
ant and profits diverted from the complainants upon the quick-action 
triple valve only that we should not attempt to add to his opinion, 
were it not that it seems désirable to repeat some of the rules meas- 
uring the recovery in patent causes for infringement, which, though 
perfectly well settled, seem to be frequently ignored upon account- 
ings in such causes. The voluminous record upon the accounting in 
this cause, with its mass of opinion évidence and other testimony 
having no bearing upon the real issue, illustrâtes the needless ex- 
pense and waste of time often incurred from disregarding the plain 
and simple rule that : 

"Where the infringement Is confined to a part of tlie thiug sold, the re- 
covery must be limited accordingly." Philp v. Nock, 17 Wall. 460, 462, 21 L. 
Ed. 679. 

The complète automatic air-brake equipment, which was manufac- 
tured and sold by the competing parties, comprises 17 distinct parts 
and'includes, among others, the triple valve, the quick-action auxil- 
iary of the triple valve, the brake cylinder, the auxiliary réservoir, 
pressure-retaining valves, hose couplings, etc. The quick-action tri- 
ple valve of the patent is a triple valve with an auxiliary device, which 
may be either structurally incorporated into it or attached to it. The 
triple valve is an independent device, and opérâtes to perform its as- 
signed functions in the air-brake system, whether the quick-action 
attachment is présent or not, and whether the attachment, when it 
is présent, opérâtes or does not. The plain triple valve was used sat- 
isfactorily for many years before the quick-action attachment was de- 
vised, and is stiU used satisfactorily without such attachment. Every 
modem air-brake equipment contains the plain triple valve whether 
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or not it contains in addition some form of quick-action attachment. 
It provides for a partial or graduated application and removal of the 
brakes to stop the train or release it in the ordinary movements of 
slowing, stopping, and starting, and for an emergency application 
when it seems necessary to stop the train snddenly. An air-brake 
System which does not provide for the graduated application would 
be so seriously disadvantageous that it would not be used. The 
quick-action attachment is for emergency appHcations. It is seldom 
brought into action. A very capable engineer while with the New 
York Central Railroad Company used it only three or four times dur- 
ing two years, and during two years when he was driving trains on 
the New England Railroad used it only once. It is not needed upon 
short trains, like ordinary passenger trains, but upon long freight 
trains it is an important auxiliary to the triple valve, as without it the 
time consumed by the progressive opération of the brakes upon the 
fîrst car and the last car, and the conséquent slack motion, subjects 
the cars at the further end to violent shock and liability of breakage. 
Mr. Westinghouse testified for the complainants as follows : 

"Car equipments fltted for passenger train service could probably hâve 
been sold without tlie quick-action triple valve, as such brakes were in suc- 
cessful use at the time of the invention of the quick-action valve. Few 
freight-car brakes, however, could hâve been sold after the exhibition of the 
train fltted with the quick-action brakes made in accordance with the patent 
in suit. Since then the Westinghouse Brake Company hâve sold but very 
few automatic brakes for use upon passenger or freight trains, and they bave 
not sold or ofCered for sale automatic brakes for use upon freight or passenger 
cars since défendants were enjoined in this suit. * * * If, however, it 
should be contended that the automatic valve in the quick-action brake pos- 
sesses some commercial value, I can think of no better measure of this value 
than the relative number of sets of brakes of each kind that bave been sold 
[by the Westinghouse Air Brake Company] since January 1, 1888, up to No- 
vember, 1893, the date of the Injunction in the présent suit." He testified 
to sales of 18,450 of ordinary triple valves and 239,500 of the quick-action 
triple valves. 

The quick-action triple valve of the patent in suit was not the only 
quick-action valve which was in commercial use during the period of 
infringement. The quick-action valve devised by Geo. A. Boyden, 
and the quick-action valve of the prior patent to Westinghouse, No. 
360,070, were also in use, about 10,000 having been sold. The Boy- 
den Brake Company and the Lansberg Brake Company were competi- 
tors of the complainants and the défendant. The quick-action valve of 
the patent is an improvement upon the quick-action triple valve otpat- 
entNo. 360,070, and embodies the invention of that patent. In the prés- 
ent suit the complainants soughtforaninjunction and anaccountingbe- 
cause of the infringement of that patent by the défendant ; but, as 
to that patent, it was decided that the défendant had not infringed, 
and the bill, so far as it was founded upon that patent, was dismissed. 

The decree appealed from, in sanctioning the findings of the mas- 
ter, allows the complainants a recovery, not only for the profits real- 
ized by the défendant in making and selling quick-action triple valves 
upon which the device of the patent in suit is only an improvement, 
but also those realized from making and selling the ordinary triple 
valve, without which the quick-action attachment would be compar- 
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atively valueless, and which the défendant and the public generally 
were free to make and sell; and it allows the complainants damages 
for lost profits wliich the complainants could hâve made upon similar 
sales if the défendant had not been a competitor. And the complain- 
ants, not content with this, now insist by their appeal that the défend- 
ant is accountable for the profits realized by the défendant and those 
lost by the complainants on the entire equipment employed in the 
automatic air-brake System and sold together with the patented at- 
tachment by the défendant, upon the theory that the défendant could 
not hâve sold any automatic air-brake equipments except with the 
patented attachment. 

The proofs show that there was comparatively little demand by 
railroad companies for complète automatic air-brake equipments that 
were not provided with quick-action triple valves during the period 
of the infringement. But it is clear that the quick-action attachment 
was one of secondary importance in automatic brake equipments. 
It is apparent that the complainants could not hâve sold any of the 
patented valves if there had not been embodied in them the devices 
of the quick-action triple valve of the earlier Westinghouse patent, 
or équivalent devices such as the défendant and the Boyden Brake 
Company employed in their quick-action valves, and which did not 
infringe the earlier patent. 

The gênerai ruie governing recoveries in infringement cases is 
stated, quoting Judge Blatchford (15 Blatch. 70, Fed. Cas. No. 
5,348), in Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 
371, in the following language : 

"The patentée must In every case glve évidence tending to separate or ap- 
portlon the défendants profits and the patentee's damages between the patent- 
ed features and the unpatented featnres, and such évidence must be reliable 
and tangible, and not conjectural and spéculative; or he must show by equally 
reliable and satisfactory évidence that the profits and damages are to be cal- 
culated on the whole machine, for the reason that the entire value of the 
whole machine as a marlsetable article is properly and legally attributable to 
the patented feature." 

Referring to the first branch of this rule, this court said in Wales 
V. Waterbury Manufacturing Co., 101 Fed. 126, 41 C. C. A. 250 : 

"This has always been the rule, and it is manifestly a iust one upon princi- 
ple ; but it is often difficult of practlcal application, and the courts hâve some- 
times applied it so that it has not produced an équitable resuit. In many 
cases, where it is obvions that the patented invention has contributed a great 
part of the profits realized from selling the infringing article or apparatus em- 
bodying unpatented features, It is practically impossible for the eomplainant 
to establish affirmatlvely the proportionate part." 

Referring to the theory that an infringer is a trustée ex maleficio, 
and the rule that a trustée who has confused the profits made by the 
use of a trust property with those made frora his own property, and 
commîngled them so that they cannot be segregated, must account 
for the whole, this court in that case also said: 

"Such a rule would work unjustly in many cases, as where the patented 
feature is of an insignlflcant part of a machine or article; and it is probably 
beeause of its manifest inequlty in such cases that the courts hâve placed up- 
on the eomplainant the burden of proof." 
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The adjudications in which the latter branch of the rule in Garret- 
son V. Clark has been applied are cited in Wales v. Waterbury Manu- 
facturing Co., and any further référence to them is unnecessary. In 
ail of them, in which the question was as to the basis of profits upon 
sales, the rule applied was that the profits upon the whole machine 
or article were allowable only when, but for the patented feature, 
the machine or article sold by the infringer would not hâve com- 
manded a market. 

The question whether a machine would or would not hâve been 
marketable without the patented part is of course a question of fact, 
but it is one which dépends largely upon opinion évidence. The most 
satisfactory évidence upon the question is that which is afïorded by 
the nature and intrinsic value of the improvement which it intro- 
duces into the art or industry in which the machine is employed. In 
Wales v. Waterbury Manufacturing Co. the unpatented part "was 
useless, and derived its whole value from the patented part." In 
Manufacturing Co. v. Cowing, 105 U. S. 256, 26 L. Ed. 987, "for the 
new and spécial purpose in view the old pump was useless without the 
improvement." In Hurlbut v. Schillinger, 130 U. S. 456, 9 Sup. Ct. 
584, 33 L. Ed. 1011, where the patent was for an improvement in a 
concrète pavement, "the invention of Schillinger was a very valuable 
one," and "the defendant's concrète iîagging derived its entire value 
from the use of the plaintifï's invention." In Crosby Valve Co. v. 
Safety Valve Co., 141 U. S. 441, 12 Sup. Ct. 49, 35 L. Ed. 809, where 
the invention of Richardson's patent was held to hâve given the en- 
tire value as a marketable article to the infringing valves, the patent 
was for a safety valve compared with which the prior art presented 
likenesses "only as the anatomy of a corpse resembles that of a living 
being." When the patented improvement is one of subordinate im- 
portance, or the value of the machine as a whole dépends more upon 
the présence of the unpatented parts, a lînding that the marketable 
value of the whole has been created by the patented part can seldom 
be correct. 

Whether in the présent case the whole equipment, or only the triple 
valve, is to be regarded as the marketable article within the meaning 
of the last branch of the rule, is, in the view which we take, a ques- 
tion which need not be considered. 

Inasmuch as the complainants did not attempt to separate or ap- 
portion the defendant's profits and their own damages between the 
patented and the unpatented features of the quick-action triple valve, 
it was incumbent upon them to prove that the entire value of the de- 
fendant's qu^ck-action valve as a marketable article was properly and 
legally attributable to the patented features. What they did prove, 
and ail they proved, was that purchasers of triple valves generally 
demanded some form of quick-action valves, and that, except to a 
very limited extent, purchasers could not be found for valves without 
thèse features. This falls short of proof that only the patented form 
could supply the demand, and does not meet the requirements of the 
second branch of the rule. 

As has been already suggested, the cases are exceedingly rare in 
which the whole marketable value of a machine, or of a collection of 
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devices, can in reason be attributable to a patentée! feature which 
embraces merely an improvement in one of its parts. Marketable 
value is ordinarily the resuit of various conditions independent of 
the normal value of the machine itself, and the contribution which 
the patented part gives to marketable value is necessarily dépendent 
more or less upon thèse conditions. Enterprise, exploitation, and 
business methods in introducing and marketing the thing are general- 
ly as important a factor in its intrinsic value. The effect of the con- 
trol of the market, whether by lawful or illégal endeavors, in fixing 
the marketable value of many products, is shown by what has been 
accomplished by some of the so-called "trusts" of the day. Where 
tliat part of the thing is of such paramount importance that it really 
créâtes the value of the whole, the doctrine that the value of the 
monopoly of the part is measured by the marketable value of the 
whole may reasonably be applied, notwithstanding the marketable 
value of the whole may from extraneous causes be out of ail propor- 
tion to its normal value. But, where that part of the thing is relative- 
ly an unimportant factor in the normal value of the whole, the ap- 
plication of the doctrine is likelv to lead to inéquitable results. The 
présent case is an illustration. The défendant, and other competitors 
of the complainant's saw there was an opportunity to create a de- 
mand for new air-brake apparatus which should hâve the quick-ac- 
tion feature, and they undertook to produce such apparatus and 
stimulate the demand. Such apparatus embodied many inventions, 
some of which were and some of which were not open to public use. 
The défendant, supposing it had produced apparatus which would 
not infringe any outstanding patents, bent its efforts to exploit that 
kind of apparatus and discourage the sale of ail others, and thus the 
défendant largely contributed to the marketable value of that kind of 
apparatus. It now appears that its apparatus did infringe one of the 
outstanding patents. It may turn out that it infringes some of the 
others, as the complainants claimed when they sued the défendant 
for infringing their earlier patent. It does not seem équitable that, 
because the défendant appropriated certain parts in that apparatus 
which belonged to the complainants, it should be charged with ap- 
propriating the whole marketable value of the apparatus. The theory 
that it did appropriate the whole value is inconsistent and quite 
irreconcilable with the original theory of the action and the claim 
of the complainants that they were entitled to profits and damages 
because the défendant had appropriated certain other parts that be- 
longed to them. 

The case is not one where the patented quick-action valve created 
the market which défendant supplied. We hâve no wish to belittle 
the contribution made by the patented invention to the automatic 
air-brake art, but we cannot ignore the fact that before the invention 
of the patent in suit Mr. Boyden had supplied the devices which 
met the needs of railroads and which were in ail respects satisfactory. 
Referring to this device, the Suprême Court said in Westinghouse v. 
Boyden Power Brake Co., 170 U. S. 572, 18 Sup. Ct. 724, 42 L. Ed. 
1136: "It solved at once, and in the simplest manner, the problem 
of quick-action, whereas the Westinghouse patent [his earlier pa- 
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tent. No. 360,070] did not prove to be a success until certain addi- 
tions had been incorporated into it." And tliat the patented inven- 
tion was not of dominating importance in controlling the market for 
automatic air-brake apparatus is apparent from the fact that the de- 
fendant, when it was enjoined in the présent action from using the 
invention, introduced a substitute which enabled it to retain the mar- 
ket for its own apparatus which complainants hâve never asserted 
to infringe the patent. 

We are constrained to the conclusion that because there was no 
satisfactory proof apportioning the profits of the patented attachment 
as distinguished from those of the entire equipment, or as distinguish- 
ed from those of the triple valve itself, the decree below was erroneous 
and should be reduced to merely a nominal recovery. 

The decree is reversed, with costs of this court, and with instruc- 
tions to the court below to modify the decree conformably with this 
opinion. ' 

On Rehearing. 

PER CURIAM. So far as this application for a rehearing pro- 
ceeds upon considérations which were urged, but did not convince 
us, at the original hearing, as none of them were overlooked, it is 
not justified by the rules of practice. So far as it proceeds upon er- 
rors of fact pointed out in the opinion of the court, the application 
is justified by the rules of practice, and would présent meritorious 
reasons for a rehearing if thèse errors were in respect to matters 
which had any serions influence upon the décision. 

The court certainly did not overlook the contention for the appel- 
lants that the patented attachment created a new market for auto- 
matic air-brake equipments which practically precluded the sale of 
such equipments in which the attachment was not a part. As the 
complainants had given no évidence whatever of the profits made 
by the défendant by the manufacture and sale of the attachments or 
of their own loss of profits through sales of attachments diverted from 
them by the défendant, necessarily they were not entitled to a re- 
covery within the rule announced in Garretson v. Clark, 111 U. S. 
130, 4 Sup. Ct. 291, 28 L,. Ed. 371, and in other adjudications to the 
same efïect, unless their évidence showed that the defendant's sales 
of equipments were wholly attributable to the présence of the attach- 
ment as one of the parts thereof. Our décision went upon the ground 
that, notwithstanding there was satisfactory évidence in the proofs 
that the quick-action attachment was so désirable that there would 
hâve been only a limited sale for the other parts without it, there 
was no satisfactory évidence that the défendant could not hâve 
made any sales without it, and none to show how many of the de- 
fendant's sales were due solely to the présence of the attachment. 
The testimony of Mr. Vilas that there was no market for the other 
parts without the quick-action attachment, as well as other testimony 
for the complainants to the same efïect, was eiïectually refuted by 
the évidence of the sales made during the period of infringement by 
the complainants themselves. It appeared that during this period 
the sales made by the complainants of equipments without the patent- 
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ed attachment were 18,450, and their sales of equipments with the 
patented attachment were 239,500. From ail that appears, the com- 
plainants could hâve sold a larger number of equipments without the- 
attachment if they had tried to do so ; and, if it could be assumed that 
they could not hâve sold a larger number, it would not follow that the 
défendant could not hâve sold a larger proportionate number. Unless 
the court was at liberty to find that because complainants' sales 
during the period of infringement were in the proportion of about 
13 equipments having the attachment to 1 without it the defendant's 
sales must hâve borne the same ratio, and that consequently 13 out 
of every 14 sales made by the défendant must hâve been attributable 
to the présence of the attachment, there was no adéquate basis for 
the recovery. This would hâve been mère conjecture. 

The court fell into an error of fact in stating that Boyden had supplied 
équivalent apparatus for the patented attachment before the latter 
was invented by Mr. Westinghouse. The fact was as stated in another 
part of the opinion. Boyden's quick-action valve was in use during 
the period of infringement, but, as it was not open to the use of the 
défendant because it had been patented by Boyden, the fact was not 
mentioned as constituting a bar to recovery. The circumstance 
that it was in use was adverted to in the opinion merely for the pur- 
pose of indicating that the invention of the patent in suit was not 
one which created the market which the défendant supplied. Mr. 
Westinghouse was undoubtedly the inventor of the quick-action at- 
tachment, and it is not open to doubt that this was an exceedingly 
valuable invention. While the complainants were entitled to ail the 
profits, which they lost and ail the profits which the défendant real- 
ized by the latter's sales upon this attachment, there was no basis for 
a recovery, because the proofs did not show what thèse profits were, 
and the assumed basis that ail the profits made by the défendant and 
lost by the complainants through sales by the défendant of the entire 
apparatus of which the patented apparatus was a part were recover- 
able, because without the latter there would hâve been no market 
for the other parts, was not justified by the proofs. 

The application is denied. 



554 140 FEDERAL EEPOEÏER. 



THOMSON-HOUSTON ELECTRIC CO. v. STERLING-MBAKER CO. 

l Circuit Court, D. New Jersey, October 10, 1905. Application for Prellminary 
Injunctlon, January 22, 1906.) 

1. Patents — Suit fob Infbingemknt — Peeliminaby Injunotion. 

Where the validity of a patent has been sustained after protracted lltl- 
gation, the only question open on motion for a prellminary injunctlon In 
a subséquent suit agalnst another défendant is the question of Infrlnge- 
ment, unless évidence of Invalldlty is Introduced of such conclusive cliar- 
acter that, if Introduced m the former case, it would probably hâve led to 
a différent conclusion. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig Patents, §§ 487, 
488.] 

2. Same — Teaveling Contact foe Electbic Railways. 

Infringement of the Van Depoele relssued patent, No. 11,872 (original 
No. 495,443), for a traveling contact for electric railways, held so doubt- 
ful on the showing made as not to warrant the grantlng of a prellminary 
injunctlon. 

In Equity. Suit for infringement of reissued letters patent No. 
11,873 (original No. 495,443) for a traveling contact for electric rail- 
ways, issued to assignée of Charles J. Van Depoele November 13, 
1900. On motion for preliminary injunction. 

Betts, Betts, Sheffield & Betts, for complainant. 
Stephen J. Cox and Howard P. Denison, for défendant. 

LANNING, District Judge. The application is for a preliminary 
injunction to restrain the défendant from infringing reissued* patent 
No. 11,872, granted to the complainant on November 13, 1900. The 
original of the reissued patent, being patent No. 495,443, granted 
April 11, 1893, was held, after protracted litigation in various courts, 
by the Circuit Court of Appeaîs of the Second Circuit, in Thomson- 
Houston Electric Co. v. Hoosick Ry. Co., 82 Fed. 461, 27 C. C. A. 
419, to be invalid as to its claims 6, 7, 8, 12, and 16, and by the same 
court, in Thomson-Houston Electric Co. v. Union Ry. Co., 86 Fed. 
636, 30 C. C. A. 313, to be invalid as to its claims 2 and 4. The same 
conclusion was reached in Thomson-Houston Electric Co. v. Jeffrey 
Mfg. Co., 101 Fed. 131, 41 C. C. A. 247, by the Circuit Court of Ap- 
peaîs of the Sixth Circuit. But the reissued patent was sustained 
by the Circuit Court of Appeals of the Second Circuit in Thomson- 
Houston Electric Co. v. Black River Traction Co., 135 Fed. 759, 68 
C. C. A. 461. In Edison Electric Light Co. v. Beacon Vacuum Co. 
(C. C.) 54 Fed. 679, it was said : 

"The gênerai rule Is that where the validity of a patent has been sustained 
by prlor adjudication, and especially after a long, arduous, and expensive liti- 
gation, the only question open on motion for a prellminary Injunction in a sub- 
séquent suit agalnst another défendant is the question of infringement; the 
considération of other défenses belng postponed untll final hearing [clting 
cases]. The only exception to this gênerai rule seems to be where the new évi- 
dence is of such a conclusive character that, if it had been introduced in the 
former case, it probably would hâve led to a différent conclusion. The bur- 
den is on the défendant to establlsh thls, and every reasonable doubt must 
be resolved agalnst hlm." 
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To the same effect are Electric Mfg. Co. v. Edison Electric Light 
Co., 61 Fed. 834, 10 C. C. A. 106, Mast, Foos & Co. v. Stover Mfg. 
Co., 177 U. S. 489, 30 Sup. Ct. 708, 44 L. Ed. 856, and Beach v. Hobbs, 
(C. C.) 82 Fed. 916. 

The attack made by the défendant in the présent case upon the 
validity of complainant's reissued patent, based, as it is, on questions 
that were considered by the Circuit Court of Appeals of the Second 
Circuit in the Black River Traction Company 's Case, cannot prevail 
on this application. Nor can the défendant, on this application at 
least, succeed in its défense of lâches on the part of the complainant 
in securing the reissued patent. That défense was set up before 
Judge Hazel in the Circuit Court for the Western District of New 
York, as the record of this case shows, in Thomson-Houston Electric 
Co. V. International TroHey Controller Co., 141 Fed. 128, and on 
May 8, 1905, he rendered an opinion holding that there was no un- 
reasonable delay in applying for the reissued patent. 

The gênerai rule should be observed on this application. The only 
open question is that of infringement. If, however, there be substan- 
tial doubt on that question, a preHminary injunction cannot be 
granted. The complainant's original patent No. 495,443, was held to 
hâve been anticipated by the earlier patent No. 424,695. The purpose 
of the reissued patent was so to modify the claims of the original 
patent that the claims of the reissued patent could not be held 
to be anticipated by patent No. 424,695. In the Black River Trac- 
tion Company's Case it was held that the combination of the claims 
of the reissued patent comprise four éléments only, viz., the over- 
head conductor, the car, the swinging arm, and the contact device. 
The tension device, which the court had found to be in the combina- 
tion of the original patent, is declared to be omitted from the 
combination of the reissued patent. The défendant manufactures 
and sells a trolley base which includes a tension device. The com- 
plainant insists that this trolley base is adapted and intended to be 
used in the combination recited in the reissued patent. The défend- 
ant, on the other hand, contends that the trolley base constitutes no 
part of the combination recited in the reissued patent, but that it is an 
invention described in patent No. 539,681, granted May 21, 1895, to 
Alfred Green, and capable of being used with, but not in, or as a part 
of, the combination recited in the reissued patent, I am of the 
opinion that the décision of this disputed question should be reserved 
until the final hearing. The defendant's contention on this point is 
not so clearly erroneous as to warrant a preliminary injunction. In 
the International Trolley Controller Company's Case it appears that 
the défendant sold a trolley base and that Judge Hazel allowed a 
preliminary injunction. But he says that in that case infringement 
was not disputed. Hère it is. 

The appHcation for preliminary injunction must be denied. 

On Renewed Application for Preliminary Injunction. 

On October lOth last an opinion in this case was filed denying the 
motion for a preliminary injunction upon the ground that the alleged 
infringement was so doubtful a question that its décision should be 
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reserved until the final hearing. Upon application of the complainant I 
hâve allowed a reargument of the motion. After a careful recon- 
sideration of the case, and especially of the construction given to the 
complainant's reissued patent by the Circuit Court of Appeals of 
the Second Circuit in Thomson-Houston Electric Company v. Black 
River Traction Company, 135 Fed. 759, 68 C. C. A. 461, I hâve again 
reached the conclusion that a preliminary injunction ought not to be 
issued. The merits of the case must be disposed of on final hearing. 



UNITED STATES FASTENBR CO. V. BUTEZ. 
(Circuit Court, N. D. New York. November 13, 1905.) 

No. 7,082. 

Patents— Infbinsement—Glove Fastener Sttjd. 

The Pringle patent, No. 720,616, for a stud, formlng one member of a 
glove fastener, construed, and Ueld infringed. 

Donald Campbell, for complainant. 
W. E. Ward, for défendant. 

RAY, District Judge. This is a suit for an injunction and an ac- 
counting for the infringement of letters patent No. 720,616, which 
were issued February 17, 1903, to the complainant, United States 
Fastener Company, assignée of the inventer, Eugène Pringle, for an 
improved stud, of the kind used as one member of a separable glove 
fastener. The complainant's title is suiiflciently established by a cer- 
tified copy of the patent in suit. Whitcomb v. Spring Valley Coal Co. 
(C. C.) 47 Fed. 652. There is no dispute as to the importation and 
sale by défendant in the glove district about Gloversville, in this dis- 
trict, of glove fasteners like the exhibit of defendant's fasteners. As 
to the validity of the patent, the prima faciès of its issuance has not 
been disturbed. The only question for considération is that of infringe- 
ment. 

Glove fastener studs of the class under discussion are provided with 
a bulbous head permanently attached to one flap of a glove, and 
adapted to be snapped or sprung through; that is, into and eut from 
the contracted entrance of a suitable socket, which in turn is perma- 
nently attached to the other flap of the garment. The invention of the 
Pringle patent provides an improved means for permanently securing 
to fabric or leather such a stud. This is done by an eyelet, which con- 
sists of a barrel portion and a lower flange ; the eyelet co-operating 
with the other éléments of the invention. The spécification states 
that: 

"The barrel passes through the fabric, enters the stud, and is upset or 
■clenched wlthlii the stud itself to form a fastening flange on the barrel by 
means of a turning pièce, or deflector contained within the body of the stud, 
which deflector, by contact with the eyelet-barrel, détermines the directiou 
and degree of Its deflection, as the eyelet and stud on opposite sides of the 
fabric are forced together by means of a suitable tool or press." 
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This may be illustrated by référence to the following figures taken 
from the patent, which show a stud having radial slits, s, which are 
continued into and through the flat, disk-Hke base or flange, B, and an 
unsHtted part, C, folded over the outer edge of the sHtted base, pre- 
venting distortion in the opération of the stud. Figs. 2 and 3 show 
only the stud, without the part, C : 



s 





Defendant's fasteners hâve the following construction of stud, which 
fully discloses the eyelet-turning pièce within the stud, and the other 
features for permanently securing the stud to the fabric as above out- 
Ifned: 




Referring to the claims of the patent, claim 1 recites a stud for a 
stud and socket fastener, "comprising a head, an engaging groove 
below the head, and a flange below the groove" [stud marked A, groove 
marked a, flange marked B, in the above figures], an eyelet-turning 
pièce within the stud [convex side downward, marked D], and an eye- 
let to attach the stud to material [marked E] ; the eyelet "having its 
tubular portion passed through the material and upset against the 
eyelet-turning pièce." Claim 3 recites the same combination of élé- 
ments, but spécifies a form of stud having "the stud and base slitted 
radially" (slits at s), and provided with "a binding pièce confining the 
slitted base" (binding pièce, marked C). 

The description of invention contained in the claims quoted applies 
equally well to the patent in suit and to defendant's fasteners, which 
both disclose the same éléments; and, although somewhat differing 
in mère form, thèse éléments are combined, and operate in substantial- 
ly the same way to produce the same resuit. 

The complainant is entitled to a decree for an injunction and an 
accounting, the accounting to be as per stipulation in regard thereto. 
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LAW V. CENTRAL DIST. PRINTING & TELBGRAPH CO. 

(Circuit Court, W. D. Pennsylvania. September 8, 1905.) 

No. 47. 

1. MASTEB and SERVANT^lNJtnSY OF SERVANT — NEGLIGENCE AND CONTEIBUTOET 

Négligence. 

Plaintiff, who was in the employ of défendant téléphone compàny as 
cable splicer, was sent by a superior in the daytime to loeate and repalr 
an injury to the cable sheathing which had been reported. He climbed a 
pôle which stood at a place where the Street eurved and between two 
llnes of electric light wire, the outer one of which had been fastened on a 
bracket to the téléphone pôle to hold it from swinging against such pôle 
and wlres. This wire had become detached from the insulator and had 
dropped against the pôle, and was in contact with a guy wire, and plain- 
tiff, taking hold of such guy wire, received a shock which caused him to 
fall, and he was injured. The displacement of the light wire could not 
be observed from the ground, and the placing of the pôle between the 
light wires and the manner In which the light wire was fastened to the 
same were shown to bave been usual and customary. Held, that défend- 
ant was not chargeable wlth négligence, elth'er because of such mode of 
construction or for faillng to discover the dangerous condition of the wire, 
which could not hâve been done by the usual methods of inspection. Held, 
further, that plalntlfC was guilty of négligence contrlbuting to hls injury 
in failing to see and avoid the danger after he had climbed to the place 
of contact of the two wires. 

2. Same — Place to Wobk-^Measuee of Cake Reqitibed. 

A master is bound to the exercise of only reasonable care with respect 
to machinery, appliances, or places to work, and the measure of such 
care is that ordlnarily exercised by others In the same business. 

FEd. Note. — For cases In point, see vol. 34, Cent. Dlg. Master and Serv- 
ant, §§ 173, 178, 179.] 

At Law. On rule for judgment non obstante veredicto on reserved 
points. 

W. S. Dalzell, for the rule. 
J. W. Kinnear, opposed. 

ARCHBALD, District Judge.^ The jury by their verdict found 
the défendant company guilty of négligence, and absolved the plain- 
tiflf from blâme; but the question is whether this was justified by the 
évidence, which is now to be determined on the points of law reserved. 
There is no controversy over the material facts. On the occasion of 
the accident the plaintiff was in the employ of the défendant as a cable 
splicer, having been advanced to that position by reason of his pre- 
vious good record as a lineman, at which work he had been engaged for 
three or four years. In that capacity he was required to climb the 
pôles of his own and other companies, moving among and about the 
various electric wires and appliances upon^them, and making repairs 
to the téléphone cables wherever they were found necessary. On 
the day in question he was ordered by the défendant company's test- 
man to go down along Iron street, in the city of Johnstown, Pa., where 
he was then stationed, and fîx up a cable somewhere out in that direction 
which was supposed to need mending by having been mashed against 

iSpecIally asslgned. 
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an electric lîght pôle. There was nothing more spécifie than this in the 
ordef, and, being familiar with the lines of pôles and wires in that 
îocality, he was supposed to himself discover the injury and fix it. 
Taking along his brother as helper, he proceeded in the direction in- 
dicated, making observations as he went, in order to do so. It was 
about 11 o'clock in the morning of a bright day in August, and, as he 
came to the pôle where the accident occurred, he said to his brother that 
this seeined to be the place and he would go up and see. The trouble 
was not just there, but at a pôle of the Johnstown Electric Light Com- 
pany, about 35 feet distant, against which the cable had jammed and 
worn; and it was the plaintifï's purpose to climb the téléphone pôle 
and work his way f rom there out along the cable to where it was injured. 
The pôle, where he was, was intermediate between the pôles of the 
light Company, which had two lines of wire extending along Iron 
Street, one on each side of the téléphone pôle which stood in between 
them. The street curved at that point, and to keep the outer electric 
wire off of the téléphone pôle a bracket with a glass insulator had been 
fastened to the latter and the electric light wire attached to it. And 
to meet the strain caused by the bend in the téléphone line, conforming 
to the curve of the street, a guy wire had been tied around the pôle 
and stretched to a stub about 250 feet distant. Without observing that 
there was anything wrong with any of the wires, excepting the cable 
that he was to fix, or that there was anything unusual or out of place, 
although he did notice that the bracket was vacant and that the light 
wire was down near the guy, the plaintiff climbed the pôle, and with 
his eyes facing the sun reached out with one hand and grasped the 
cable, and with the other took hold of the guy wire, at once getting a 
severe shock, which drew him together for a second, and then, his 
weight breaking his hold, he dropped to the ground, receiving the 
injuries from which he bas since sufifered. The fact was, although 
it had escaped his notice, that the outer electric light wire had not 
only got loose and fallen from its fastening on the bracket, but was 
in contact with the guy wire, and was also, by the bend in the line, 
drawn close against the pôle, into which it had burned a crease 
some five inches long and about an inch deep. The guy wire, al- 
though ordinarily carrying no current and entirely harmless, was 
thus highly charged and dangerous by reason of its contact with the 
light wire, from which the insulation was also off; and it was in this 
way that the plaintifiF got his shock. 

That the situation presented a péril, except as care was exercised to 
observe and avoid it, may be conceded ; but the défendant company 
was not an insurer, and that of itself does not make out a case. It 
niust still be shown that the dangerous condition resulted from the 
neglect of some duty charged on the défendant by its relation to the 
plaintiff, or there can be no recovery. The case is clearly to be dis- 
tinguished, by reason of this relation, from Dwyer v. Buft'alo Electric 
Ce, 20 App. Div. 124, 46 N. Y. Supp. 874, which is relied on bv 
plaintiff's counsel, where the défendant was held liable for a shock 
rcceived by a lineman in taking hold of an iron bracket supporting a 
cross-arm, which was in contact with one of the defendant's electric 
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light vvires negligently strung too near it. The lipeman in that case 
was not in the employ of the electric light company, but of a tele- 
graph company whose pôle he had climbed in the course of his work ; 
and the duty and degree of care which was due him was thus that 
which was due to the gênerai public, and it is with référence to this that 
the observations of the court were made. But, neither, on the other 
hand, am I prepared to hold, as in Chisholm v. New England Tel. Co., 
176 Mass. 125, 57 N. E. 383, that the danger encountered by the plaintiff 
hère was one of the risks assumed by him in accepting employaient. 
In that case a lineman, while engaged in stringing a téléphone cable, 
accidentally hit his f eet against a highly charged wire of another com- 
pany at a point where the insulation was worn off by rubbing against 
a tree, and was killed, and it was held that there could be no recovery 
for his death f rom the company with whom he was employed ; it be- 
ing declared that the danger from an imperfectly insulated wire was 
one of the most characteristic risks a lineman has to encounter. With- 
out undertaking to dispose of the case in hand upon any such ground, 
and treating it as one falling within the ordinary rule that the em- 
ployer is bound to exercise reasonable care to guard the places, where 
his employés are to work, against unnecessary danger, the question 
is whether or not that duty was complied with hère. 

In discussing this, there are some things which clearly may be 
eliminated. It cannot be said, for instance, that the plaintif! was sent 
Vifithout warning to a place of known danger. The fact is that he was 
given no spécifie instructions, except to go.out in a certain direction 
and look for damage to the sheathing of the cable, which had been 
reported by one of the linemen. There was nothing to indicate, by a 
disturbance at the central office, that there was any crossing of wires 
or interférence of currents, so as to suggest a danger and call for a 
warning against it. The in jury to the cable was external and structur- 
al, and the plaintifï was expected himself to locate and fix it. That he 
went up the particular pôle that he did, and not the one beyond, which 
he might hâve donc and escaped, was thus a matter of his own choice. 

Neither can it be successfully urged that the défendant company 
ought by inspection to hâve known of and removed the danger. Both 
the plaintifï and his brother testif)»- that it could not be seen from the 
ground that the electric light wire was in contact with the guy wire ; 
and, if that be so, it is difficult to understand how the company could 
be expected to discover it, except by a character of examination which 
it is not the custom, nor is it practicable, to make. Ordinary care is 
ail that is called for, and that is largely measured by what has been 
foimd necessary by the expérience of the business; and it is undisputed 
that inspectors make their observations from the ground, and are not 
supposed to climb the pôles unless there is something particialar and 
spécial calling for it. The fact is that to charge the défendant com- 
]jany with failure to discover and remedy the crossing of thèse wires 
is to demand of it a higher degree of circumspection than the plaintifï 
himself is willing to be held to. Flood v. Western Union Telegraph 
Co., 131 N. Y. 603, 30 N. E. 196. For, in order to escape the charge 
of heedlessly running into manifest danger, he is compelled to main- 
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tain that, even after he had climbed the pôle and was actually with- 
in reaching distance of the place, he was not able to discern and avoid 
the péril ; and 3'et he expects that the défendant, with no better oppor- 
tunity, nor, in fact, so good, should hâve known ail about it in ad- 
vance of his going there and hâve made the place safe. 

This also disposes of the question whether the défendant is charge- 
able with notice, and so with négligence, by reason of the time which 
must hâve elapsed since the electric light wire had fallen from the 
bracket. The évidence is that the insulation was ofï at the point of 
contact, and that the pôle had been burned into to the depth of an inch 
and the length of five inches. It was also testified that no rain had 
fallen in that locality for at least six days, and that, while the pôle 
might hâve been burned in the way described in a single night if it 
had rained, it could not hâve been, during the period mentioned, if it 
were dry ; from which it is argued that the situation had existed as it 
stood for upwards of that time. But time, under the circumstances, 
does not enter into the problem. It figures only where the diiïicultv 
is such that it might hâve been discovered, and so should bave been, 
by the exercise of reasonable care and diligence. Where, as hère, the 
situation was one which ordinary observation would not disclose, as 
the plaintifE's own testimony establishes, the time for which it had ex- 
isted is clearly immaterial. 

The plaintifï's case is therefore brought to the final position that 
the falling of the electric light wire, by which the danger was created, 
was the resuit either of an originally négligent construction or a sub- 
séquent négligent maintenance, for either of which, as it is contended, 
the défendant was liable. In two respects it is claimed that the télé- 
phone line was not what it should hâve been at the point of the ac- 
cident. In the first place it is said that the téléphone pôle never should 
hâve been set up between the electric light wires, but on the outside of 
thera, by which they would both bave swung clear of it, and in the 
next place, if this précaution was not observed, that the hght wire 
which made the trouble should bave been fastened to a cross-arm, 
and not a bracket. By the former arrangement, as it is contended, 
there would hâve been no possible contact with the téléphone lines or 
equipment, which would hâve been entirely to one side of the light 
wire ; and by the other, if the electric light wire became unfastened and 
fell, it would be caught by the end of the cross-arm and so not get down 
onto the guy wire, as it did. As held at the trial, it is unimportant 
whether the téléphone or the electric light company was originally 
responsible for the interlocking of thèse Hnes ; that is to say, whether 
the téléphone company came along after the electric light wires were 
up and set up its pôle between them, warding off the one by fastening 
it upon a bracket, or the electric light company, which was first upon 
the ground, in reconstructing its lines strung the wires as they were 
found and nailed up the bracket. By whichever this was done at the 
outstart, as a matter of subséquent maintenance, both were responsible 
for its continuance, and, if that was négligent, either may be held. 

The opinion was expressed by a number of witnesses that a cross- 
arm was safer than a bracket, and that it was the only proper con- 
140 F.— 36 
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struction to be employed in such a situation. The prominent idea in 
the minds of the most of those, however, seemed to be that by this 
means linemen and others who were called upon to work among the 
wires WDuId hâve more room to get about in and be less Ukely to come 
in contact with them — so far as this case is concerned, an entirely 
irrelevant matter. But the further reason was also given that, if the 
clectric Hght wire got untied when fastened to a cross-arm, it would 
lodge between the pin and the end of the arm, instead of falHng down 
npon the guy wire; and this bas therefore to be considered. Some 
of the witnesses, indeed, admit that even so it might sway in the wind 
And swing ofif, and that it would then fall to where the guy wire was 
tied around the pôle, the same as from the brackets ; a possibility which 
would not seem to make the one device, in this respect, much better 
than the other. 

But, passing this by, as well as the counter suggestion, that in fall- 
ing from a cross-arm there would be a greater sag, which would make 
it obvions that something was out of order, ail of thèse matters become 
irrelevant in the face of the real test, and that is whether the con- 
struction, which is complained of, was usual and ordinary. An em- 
ployer is not called upon to exercise the highest, but only reasonable, 
care, nor to make use of the latest and most approved methods and 
appliances, but those which the custom of the business justifies. What- 
€ver is lacking in thèse must be regarded as falling within the risks 
assumed by the workman in accepting employment. The rule, which is 
the same with regard to machinery as to places (Patton v. Texas & 
Pacific Railroad, 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361), is thus 
stated in 20 Am. & Eng. Encycl. Law (2d Ed.) p. 76 : 

"It l8 not the duty of the master to furnlsh the best machinery and appli- 
ances obtainable. His duty is discliarged when he furnishes machinery and 
appliances which are reasonably safe and suitable for the intended use and 
of the character ordinarily in use." 

And, again (page 70) : 

"Where defectlve construction or maintenance of place of work Is charged 
as the cause of the injury, the défendant may show that such place was con- 
structed and maintained according to the methods in common use by other 
companies." 

"The unbending test of négligence in methods, machinery, and ap- 
pliances," says Mitchell, J., in Titus v. Railroad, 136 Pa. 618, 20 Atl. 
517, 20 Am. St. Rep. 944, "is the ordinary usage of the business. No 
man is held by law to a higher degree of skill than the fair average 
of his profession or trade, and the standard of due care is the conduct 
of the average prudent man. The test of négligence in employers is 
the same, and, however strongly they may be Convinced that there 
is a better or less dangerous way, no jury can be permitted to say that 
the usual and ordinary way, commonly adopted by those in the same 
business, is a négligent way, for which liability shall be imposed." If 
this be so, it is idle to contend that the use of a bracket, instead of a 
cross-arm, in the présent case, was négligent. No fact is more com- 
pletely proved than that this bas been a common construction, where 
as hère, an electric light wire is merely to be warded ofï or kept clear 
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from an intervening pôle, and that by the plaintiff's own witnesses.^ 
It may not at first seem so clear with regard to the setting of the télé- 
phone pôle between the electric Hght wires. There was very little évi- 
dence directed to that subject. It was rather by argument that it was 
sought to be questioned. No one certainly undertakes to say that 
it was not an entirely safe and proper construction. But two witnesses 
v/ere directly interrogated about it, and both answered somewhat 
ambiguously, suggesting a cross-arm as a relief from that, as well as 
the other, situation, and one at least stating that this would be the ordi- 
nary course to pursue.^ It is safe, therefore, to class this construction 

2Says Bayley, a man with 28 yeavs' expérience in electric work, under 
whom as foreman ail the Unes in the cîty of Pittsburg were constructed, after 
stating that a cross-arm would be the best: "Q. (by Mr. Kinnear). Mr. Bay- 
ley, did I understand you to say that, if the bracket was attaches! to a télé- 
phone pôle with other wires upon It, it would be a safe construction? A. Pro- 
vided the wire was not too big for the bracket — the weight of the wire. Q. 
To attach the electi'ic light line to the bracket, and an insulator on the brack- 
et? A. Yes; provided the electric light wire is not too heavy for the bracket. 
Q. (by the Court). If it was fastened up there well enough, it would be ait 
right? A. Yes ; and If the wire is not too heavy. Q. It would be ail right to 
put It on the same pôle with other wires? A. It is done every day." 

So Thompson, one of the plaintiff's most positive witnesses: Q. (by Mr. 
Balzell). Is it not a fact that you can go around the city of Pittsburg hère, 
and see repeatedly the telegraph and téléphone pôles and electric light pôles, 
and you can go into any city in this country and see done just exaetly what 
was done up hère in Johnstown, namely, the keeping away of the wire of a 
strange line from a pôle on a curve by a mère bracket? A. That condition 
does exist ail over the country, but there are other cities that are adopting 
and eompelling the comiJanies to keep the electric light wires free. ♦ * * 
Q. (by the Court). Common practiee would justify the use of the bracket, 
where It was simply intended to keep ofC the light wire from the • • « 
intervening pôle? A. The common practiee would, but it would not remove 
the danger." 

Newton, also with au expérience of 9 or 10 years as lineman and line fore- 
man, déclares : "It has been a custom for years to use brackets. It is the 
easiest and cheapest way out. It is the most dangerous way, but it has been 
a custom for years to use the bracket system." 

And even Doolittle, who will not admit that the use of brackets is a com- 
mon practiee, concèdes that he has occasionally seen them. 

sSays Doolittle: "Q. (by Mr. Kinnear). In a case where a téléphone line Is 
being constructed along a street occupied by a high-tçnsion line carrying 2.300 
volts, and the line is on a graduai curve, and the téléphone pôle is ereeted on 
the outside [Inside] of one of the higli-tension lines, so that the high-tension 
line presses against it, if the pôle, being in the same position, had been placed 
on the inside [outside] of the high-tension line, and by so doing the high-ten- 
sion line had swung clear from the pôle on the outside [Inside], what would 
you say was the proper construction? A. Set the pôle so as to swing clear of 
the wires is ail I know of. I would put a cross-arm on and keep it clear. 

So Newton testifies: "Q. (by Mr. Kinnear). In case a téléphone line was 
being constructed along a street occupied by a high-tension electric light wire 
carrying 2,300 volts, and the pôle ereeted by the téléphone company was 
placed on the outside [Inside] of one of the high-tension Unes, so that the 
high-tension line pressed against it, whereas, if It were put on the inside 
[outside] of the line, inside [outside] of that high-tension line, being erecteu 
in the same place, the high-tension Une to clear the pôle on the outside [in- 
side], State what is the proper construction In a case of that kind. A. I never 
saw the location of the works. If it is on a curve, it has to gp to the curb 
line, and they would hâve to place the pôle on that particular spot. Q. The 
question was, if the pôle were In the sauie place? * * * A. • * * If 
the wire cleared the pôle, there would be nothing for the téléphone company 
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with the other, as among those in ordinary use; and, the défendants 
having thus in both employed nothing but what was common and usual 
in the business, there was nothing in either of which it could be con- 
victed of négligence, and the plaintiff's action falls. 

An adverse conclusion must also be reached on the question of the 
plaintiff's contributory négligence. Ordinarily, no doubt, this is for 
the jury, dépendent, as it is, not only upon the facts, but the inferences 
to be drawn from them. Coolbroth v. Pennsylyania Railroad, 209 Pa. 
433, 58 Atl. 808. But hère the facts are undisputed, and there is but 
one conclusion to be deduced ; for, disguise it as we may, the plaintiff 
is seeking to hold the défendant liable for that which was in reality 
the resuit of his own heedless and unthinking act. Aside from the in- 
consistency, already adverted to, of charging the défendant with nég- 
ligence in not anticipating and providing against a situation into 
which he himself advanced in broad daylight, it is manifest, upon the 
raost cursory considération, that ordinary care was lacking in the 
course he took. It is undoubtedly to be taken as true that the contact 
of the electric light wire with the guy wire was not observable from 
the ground ; nor that the insulation was gone, being either burned off 
or abraded; nor was there any particular warning, according to the 
évidence, in the circumstance , that the bracket was vacant. But, 
whatever allowance is to be made for thèse things, they disappear after 
the plaintiff had climbed the pôle and had the situation immediately 
before him. Had he taken pains to look, he could not fail to hâve 
seen, what must hâve been within a foot of his eyes, that the elec- 
tric light wire, which was plainly distinguishable by its size, was down 
against the pôle, in contact with the guy wire, which it thereby of neces- 
sity chargea with its high tension current; and yet, notwithstanding 
this, he reached out and took hold of the guy wire to help himself up 
onto the cable, with the unfortunate resuit which followed. He might 
just as well hâve taken hold of the electric light wire itself, under 
the circumstances, and he is chargeable the same as though he had; 
the two being plainly in contact. It does not do to say that the sun 
was in his eyes. This was his own doing, and he had no business to 
go up into this network of wires hampered in any such way. What 
he could hâve seen with the exercise of suitable care, he was bound to 
see, and is responsible as a matter of law, even though he did not. 
Neither is it any exténuation to say that a guy wire is supposed to be 
harmless, carrying no current. The liability of guy wires to become 

to contend with. Q. WIll you klndly answer, what would be the proper con- 
struction? Ought the pôle to be put on the inside or the outslde? A. The 
pôle Is on the inside of the wire. If the wire is swinging clear of the pôle, 
of course, It is on the inside, and does not corne In contact with the pôle. Q. 
State whether or not it would be a proper construction in such a case to place 
the * * * high-tensloE wire on the inside [outside] of the pôle, so it would 
press against it, instead of letting it go clear on the outside [inside] of the pôle? 
I understand you to say that, If the wire would clear the pôle, that is the 
proper construction. A. Certalnly. ♦ ♦ • Q. State, Mr. Newton, what is 
the ordinary practice In a case of this lîind, as I stated to you in the first 
hypothetical question. (By the Court.) In order to hâve the wire, which 
otherwise would press against the pôle, clear it. A. Put on a cross-arm. Q. 
That is the ordinary course pursued? A. ïes, sir. 



LAW V CENTRAL DI8T. PEINTING & TELEGRAPH OO. 565 

charged in just this way by contact with others is of such fréquent 
occurrence that even the courts hâve taken notice of it, and must there- 
fore be assumed to be known to a person of the plaintiff's practical 
expérience. Says Hall, J., in Royal Electric Co. v. Heve, Rapports 
Judiciares de Québec, 11 Banc. Roi, 436 : 

"The fact that guy wires become froni accident live wires of the most dan- 
gerous eharaeter is one unfortunately of too fréquent occurrence to be over- 
looked or ignored In the exercise of the constant supervision which an electric 
System exacts, and which the public hâve the right to enforce." 

And this is quoted with approval by Brown, J., in Alexander v. 
Nanticoke LightCo., 209 Pa. 571, 58 Atl. 1068, 67 L. R. A. 475. 

If, then, electric light companies, in their relation to the public, are 
to be held to the exercise of such care that this contingency shall not 
happen, surely those who are led by their duties up into the midst 
of intersecting lines and wires are called upon to recognize the same 
possibility and look out for it, under the penalty of being convicted of 
négligence if they do not. 

Sufficient weight was not given by the jury to thèse considérations, 
of their conclusions raust hâve been différent, nor, for that matter, by 
the court, in submitting the case to them. Upon a full review of it, 
however, at this time, I am constrained to hold that a verdict to the 
contrary cannot be sustained. 

The rule to show cause is made absolute, and judgment is directed 
to be entered for the défendant non obstante veredicto on the points 
reserved. 
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RISB V. BORDNEE. 

(District Court, M. D. Peunsylvanla. August 22, 1905.) 

No. 467. 

1. BANKKTJPTCT INVOLUNTAEY PETITION SUFPICIENCY. 

An Involuntary pétition in bankruptcy against a natural person shovild' 
allège his occupation, or that he Is not a wage earner or engaged chiefly in 
farmlng. 

2. Same — Pebson Engaged Chieixy in Paeming. 

An alleged bankrupt, who owned two farms comprising 240 acres, whicb 
he cultivated hlmself, In part by hls own labor, and from whicb he sold 
products amounting to $1,000 to $1,200 per year, and also condueted a 
small store, from which he realized a profit of $100 or less per year, was 
engaged chlefly in farmlng, that belng the business of paramount impor- 
tance to hlm, and under Banltr. Act July 1, 1898, c. 541, § 4, 30 Stat 547 
[U. S. Comp. St. 1901, p. 3423], cannot be adjudged an involuntary bank- 
rupt. 

[Ed. Note. — What persons are subject to bankruptcy law, see note to- 
Mattoon Nat. Bank v. First Nat. Bank of Mattoon, 111., 42 C. C. A. 4.] 

In Bankruptcy. On involuntary pétition, answer, and proofs. 



W. C. Graeff, for petitioning creditor. 
R. A. Zimmerman, for respondent. 



ARCHBALD, District Judge. The dépositions which hâve been 
taken are directed to whether or not the alleged bankrupt was a 
ïarmer, but it is a question whether that issue is properly raised by 
the pleadings. It is not stated in the pétition what was his occupa- 
tion, nor is it negatived that he was principally engaged in farming, 
one or the other of which was called for. In re Taylor, 4 Am. Bankr. 
Rep. 515, 102 Fed. 728, 42 C. C. A. 1 ; In re Bellah, 8 Am. Bankr. 
Rep. 310, 116 Fed. 69; In re Mero, 12 Am. Bankr. Rep. 171, 128 Fed. 
630; In re CalHson, 12 Am. Bankr. Rep. 344, 130 Fed. 987; In re 
Brett, 12 Am. Bankr. Rep. 492, 130 Fed. 981 ; In re Levingston, 13 
Am. Bankr. Rep. 357. And the answer, on the other hand, expressly 
avers that he was a farmer, to which there is no replication. Under 
the ordinary rules of equity pleading this made the answer conclusive 
upon the subject, and, if the case had been set down for a hearing on 
pétition and answer, it would hâve had to be dismissed. In re Taylor, 
4 Am. Bankr. Rep. 515, 102 Fed. 728, 42 C. C. A. 1. 

But, passing that by, the proofs that hâve been submitted lead to the 
same resuit. They show that in a small way the respondent may be 
said to bave had several occupations. He had a store ; he was agent 
for the sale of fertilizers ; and he ran a farm. The question is in which 
business was he chiefly engaged. This is to be determined by which 
was of paramount importance to him, or on \v>ich he depended for a 
living (In re Mackey, 6 Am. Bankr. Rep. 577, 110 Fed. 355 ; In re 
Drake, 8 Am. Bankr. Rep. 137, 114 Fed. 229), about which there can 
be no serious question. No doubt at one time he had a store of con- 
sidérable local importance ; the élection district being named after it. 
But that was many years ago, and the business had been so eaten into- 
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by other stores which hâve started up about him at no great distance 
that what he was doing in that line, at tiie time thèse proceedings were 
instituted, was insignificant. It is true that he had a fair mercantile 
rating in Dun's and Bradstreet's Agencies, and that for the purposes of 
mercantile appraisement he made oath that his business for the pre- 
vious year had amounted to $1,000, and the year before that to $1,200, 
But it is shown by his bills that this was an overestimate ; his purchases 
of goods for the two years mentioned amounting to only a little over 
$700. From this, as he swears, his income was about $60 or $70 a 
year ; and it is difficult to see how it could be more. In addition he 
sold $200 or $300 worth of fertilizers as agent for a phosphite company, 
which is included in the figures given to the mercantile appraisers; 
and the value of the stock in the store at the time the pétition was 
iiled would not exceed $200. 

In contrast to this it is shown that the respondent had two farms, 
aggregating 240 acres, which he managed himself, employing but one 
man regularly besides his son; others being called in as occasion re- 
quired. From this land he raised wheat, oats, corn, and hay, besides 
having a number of cows and selling milk ; the total farm products 
being valued at from $1,000 to $1,300, out of which he realized about 
5)600, and the sales of milk alone amounting to some $200 to $250. 
That it was upon the farm that he depended for a livelihood is évident ; 
what is called his store being the merest excuse for one, and yielding 
him but a pittance. This, moreover, he gave over to the care of his wife 
during the seasons of the year when the farm demanded attention; 
and to the latter he devoted his time, participating directly in the 
farm work, notwithstanding his 70 odd years. Under the circum- 
stances, there can be no question, as already stated, that this was his 
paramount, as it was his principal, occupation, both as regards the 
time given to it and its importance to himself and his family. He 
was thus, within the meaning of the act, chiefly engaged in farming 
and the tillage of the soil, and so not liable to be put into bankruptcy. 

The pétition is therefore dismissed, at the cost of the petitioning 
créditer. 



568 140 FEDERAL EEPORTBR. 

THE CHICO. 

(District Court, N. D. Californla. June 7, 1905.) 

No. 13,398. 

1. Masteb and Servant — ^Appliances — Measuee of Gare Requibed. 

A master's duty to hls servant, with respect to machluery or applianees, 
Is suffleiently discharged by providlng those that are reasonably safe and 
lit ; and an appliance Is reasonably safe and fit wheu it ean be used by tbe 
servant In the course of hls employment, wlthout danger to hlmself, by 
exercising ordlnary care. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dlg. Master and Serv- 
ant, §§ 173, 203.] 

2. Same. 

The owner of a vessel Is not négligent In furnlshing for the use of sea- 
men a winch in whieh the cogwheels are not protected so as to prevent 
the operator's Angers froin being caught, where it can be safely used by 
the exercise of reasonable care. 

3. SEAMEN INJUBY IN COUKSE OE EMPLOYMENT — LlABILITY OF VBSSEL FOB CoST 

op Cube. 

A seaman, injured In operatlng a vcinch in the course of duty, although 
through bis own négligence, is entitled to recover from the owners of the 
vessel the amount expended for médical and hospital expenses. 

[Ed. Note. — For cases In point, see vol. 43, Cent. Dig. Seamen, §§ 39^2.] 

In Admiralty. Action by seaman to recover damages for personal in- 
jury. 

F. R. Wall, for libelant. 

T. C. Coogan and C. E. Snook, for respondent. 

DE HAVEN, District Judge. The libelant w^as a seaman on the 
steamer Chico, and brings this action to recover damages for injuries 
sustained by him while operating a winch on that steamer; the libel 
alleging that the winch was one that could not be safely operated, be- 
cause its cogged wheels were not suflSciently protected, and that the 
owners of the steamer were guilty of négligence in providing such 
unprotected machinery for the use of the crew. 

The claimant was not guilty of négligence in installing and con- 
tinuing in use the winch, in the opération of which libelant was injured 
as set forth in the libel. It may be conceded that there would hâve 
been less damage in operating the winch if the cogs on its wheels had 
been fully protected, so that the fîngers of libelant could not hâve been 
caught. Still it is clear from the évidence that the winch was not, 
with ordinary care, dangerous to operate, and that libelant's injury 
was caused by his own want of care. The rule is that : 

"The master Is not bound to furnish the very best materials, Implements, or 
accommodations vfhloh ean be procured, nor those which are absolutely the 
most convenient or most safe. His duty is suffleiently discharged by providing 
those which are reasonably safe and fit." Shearman & Redfleld on Négligence 
(5th Ed.) § 175; Sappenfleld v. Main St. R. R. Co., 91 Cal. 48, 27 Pac. 590; 
Sweeney v. Berlin & Joues Envelope Co., 101 N. Y. 520, 5 N. E. 358, 54 Am. 
Rep. 722. 

An appliance is reasonably fit wheii it can be used by the servant in 
the course of his employment without danger to himself by exercising 
ordinary care, The winch of which complaint is made was reasonably 
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fit, within the requirement of this rule. It foUows that libelant is not 
entitled to damages for the injury sustained by him, but he is entitled 
to recover the amount expended by him for hospital charges and médic- 
al services in efîfecting the cure of such injury. The évidence shows 
that libelant expended $132.50 for this purpose. 

Let a decree be entered in his favor for that sum, with interest f rom 
the date of the filing of the libel, and for costs. 



In re BARRETT'S ESTATB. 

(District Court, D. Oregon. September 27, 1905.) 

No. 917. 

HOMESTEAD— WaIVEE OF EXEMPTIONS— MOBTGAGE—RiGnT TO EXEMPTION FEOM 

Surplus. 

Where a homestead is sold under a mortgage, and tlie proceeds are 
more than suflicient to satisfy tlie mortgage debt and costs, the home- 
steader is entitled to liis exemption ont of tlie surplus. This rule is based 
on équitable princlples, and in view of the purpose of the homestead ex- 
emption Is applicable in ail cases, unless expressly or by necessary Impli- 
cation provided othenvise by statute. 

In Bankruptcy 

Walter G. Hayes, for bankrupt 
J. B. Ofner, for creditors. 

GILBERT, Circuit Judge. The bankrupt owns 24 acres of land in 
Washington county. She claims the same exempt as a homestead. It is 
being sold under foreclosure of mortgages which she placed upon it. 
The amount of the foreclosure debt, with costs, aggregates $1,355. 
The property bas been offered for sale, and an ofïer of $1,755 bas 
been made therefor. But the sale is in abeyance. If the sale is consum- 
mated, the bankrupt claims that ail of the proceeds over and above 
the mortgage debt and costs is exempt. The trustée claims that ail 
of the proceeds over and above $1,500, to wit, $255, should be paid into 
court for the creditors. This contention is submitted for décision to 
the undersigned as arbitrator. 

The décision of the question dépends upon the meaning and efïect of 
sections 221-235, B. & C. Comp. Or. Those provisions, in brief, exempt 
the homestead of any family from judicial sale for the satisfaction 
of any liability thereafter contracted, or for the satisfaction of any 
judgment thereafter obtained on such debt, and restrict the homestead 
to $1,500 in value, and provide that in no instance shall such home- 
stead be reduced to less than 20 acres. 

In 15 Am. & Eng. Enc. of Law, 692, it is said: 

"It bas been considered that a creditor of the homesteader has no right, as 
agalnst the latter, to iusist that an ineumbrance covering the homestead and 
other property shall be enforced prlmarily against the homestead ; but, on the 
other hand, the homesteader may Insist that the other property be first sold, 
and that if, when the entire property is sold under such an Ineumbrance, there 
is a surplus after paying the amount due, the homesteader may receive eut of 
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Buch surplus the amount of the. hoœestead exemption free from the clalms of 
other ereditors." 

In Jones on Mortgages, § 1693, it is said: 

"When land Is sold under a mortgage containing a waiver of liomestead 
exemption, the mortgagor is entitled to exemption out of tlie surplus as 
against subséquent judgment ereditors." 

Waples, in his work on Homestead Exemptions (page 551), says : 

"Tbe waiver of exemption In a mortgage is made vvith référence to the 
mortgagee only. So, on foreclosure, If there be a surplus after the satisfaction 
of the mortgage, it is unafîeeted by the waiver, and is exempt, as the land 
previously was. It is not open to junior mortgagees or gênerai ereditors, since 
they were not contemplated in the waiver." 

The same doctrine is announced in Freeman on Executions, § 
447. 

If this gênerai doctrine so stated in the text-books is sustained by 
the authorities, it effectually disposes of the contention which is 
presented in the présent case, and it follows that the bankrupt is 
entitled to receive ail the proceeds of the proposed sale of her home- 
stead over and above the mortgage debt and costs. But it is contended 
that the décisions on which this doctrine rests are cases in which pecul- 
iar statutes were construed; statutes which made spécial provision 
either that such proceeds, to the extent of the value of the homestead 
exemption over and above the mortgage debt, should not be subject 
to other debts, or that the homesteader should be entitled to exemption 
to the amount of the value of his interest in the homestead property. 
This contention is true as to some of the décisions, but not as to ail ; 
and it may be said to be the gênerai doctrine, irrespective of such 
spécial statutory provisions, that the homesteader, where he has 
mortgaged the homestead premises, if they exceed in value the home- 
stead exemption, is entitled to hâve the property not exempt fîrst sub- 
jected to the mortgage debt, or, if ail the property is required to be 
sold, he is entitled to hâve out of the proceeds over and above the 
mortgage the amount of his homestead exemption, free from the 
claims of other ereditors. This was held in Quinn's Appeal, 86 Pa. 
447; Mitchell v. Milhoan, 11 Kan. 617; Frick Co. v. Ketels, 42 Kan. 
527, 22 Fac. 580, 16 Am. St. Rep. 507; White v. Fulghum, 87 Tenn. 
281, 10 S. W. 501; Simpson v. Biffle (Ark.) 38 S. W. 345; Leak v. 
Gay, 107 N. C. 468, 12 S. E. 312; Van Story v. Thorntôn, 112 N. C. 
197, 17 S. E. 566, 34 Am. St. Rep. 483; Foley v. Cooper, 43 lowa, 
376; McEaughlin v. Hart, 46 Cal. 638; Vermont Savings Bank v. El- 
Kott, 53 Mich. 256, 18 N. W. 805; McArthur v. Martin, 23 Minn. 74; 
Ray V. Adams, 45 Ala. 168; and In re Nye, 133 Fed. 33, 66 C. C. A. 
139. 

In the states in which by statùte spécial provision has been made for 
the exemption of the homesteader's interest in such proceeds the 
laws may be said to be législative récognition of the équitable doc- 
trine so announced in other states, in the absence of such statutory pro- 
visions. See Brown v. Cozard, 68 111, 178; First National Bank v. 
Briggs, 22 m. App. 228; Hoy v. Andersen (Neb.) 58 N. W. 125, 42 
Am. St. Rep. 591. The only décisions that hâve been found to hold 
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•contrary to that gênerai équitable doctrine are White v. PoUeys, 20 
Wis. 503, 91 Am. Dec. 432; and Parr, Noien & Co. v. Fumbanks, 11 
Lea (Tenn.) 392. As the resuit of the décision in White v. Polleys, 
the Législature of Wisconsin enacted a statute providing that, where 
any portion of mortgaged premises consists of a homestead which 
can be sold separately without injury to the owner, the homestead 
shall not be offered for sale until ail other lands shall hâve been oflfered 
and sold. Under that statute the court, in Planson v. Edgar, 34 Wis. 
653, held the contrary of its former ruling; and in Tennessee the 
court, in White v. Fulghum, supra, on gênerai équitable grounds 
overruled the case of Parr, Nolen & Co. v. Fumbanks. 

There seems to be no room for doubt, therefore, that on équitable 
principles, and in view of the purpose of the homestead exemption 
and the rule of libéral construction applicable thereto, the doctrine 
is now established that where a homestead is sold under a mortgage, 
and the proceeds are more than sufifîcient to satisfy the mortgage 
debt and costs, the homesteader is entitled to his exemption out of the 
surplus. I find nothing in the laws of Oregon to change that rule, 
and I hold that the bankrupt is entitled to the proceeds of lier home- 
stead, up to the sum of $1,500, after payment of the mortgage debt 
and costs of foreclosure. 



In re GEBHARD. 

(District Court, M. D. Pennsylvanla. September 25, 1905.) 

No. 642. 

Bankbuptcy — Pkovable Debts — Collection Fee. 

Where, under the state décisions, as in Pennsylvanla, a stipulation for 
a eolleption fee In a note is construed as one of Indemiiity, a fee so stipu- 
lated for in a judgment note aud in a judgment entered thereon Is not 
provable in bankruptcy against the estate of the debtor as a part of the 
debt, wheu no attorney was In fact employed by the créditer until after 
the bankruptcy. 

In Bankruptcy. On certificate from W. W. Fletcher, référée, sur 
daim of E. M. Biddle, Jr. 

Frank B. Sellers, Jr., for claimant. 

ARCHBALD, District Judge. The amount involved in this case is 
small — $9.33 — but it must be disposed of with the same care as though it 
were greater. The question is whether a collection fee, stipulated for in 
a confession of judgment given by a bankrupt, is^ provable against his 
estate along with the principal debt ; no attorney having been employed 
to enforce or collect it until after bankruptcy. On February 3, 1896, 
the bankrupt gave his promissory note to E. M. Biddle, Jr., the présent 
claimant, for $143, payable April 1, 1897, therewith confessing judg- 
ment for the amount named, with interest from January 1, 1896, and "5 
per cent, collection fées, if not paid at maturity." On this judgment was 
entered in the common pleas of Cumberland county, Pa., of No. 367, 
May term, 1896, by Mr. Biddle, the payée, a member of the bar of that 
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county, acting in his own behalf, and on January 3, 1905, the judgment 
was revived by amicable sci. fa. signed by the bankrupt, also entered 
without the assistance of an attorney, in which judgment was confessed 
for the real debt, $143, and $42.60 interest, making $184.60, "with 5 per 
cent, to be added for collection fées" ; , the latter provision, however, net 
being figured into the judgment as docketed, but simply noted on the 
margin. Nothing further appears to hâve been done in the matter until 
after April 15, 1905, when the défendant having become a voluntary 
bankrupt, the claim was placed for the first time in the hands of an attor- 
ney for collection, who presented it for allowance at the first meeting of 
creditors. The référée, while allowing the debt, rejected the attorney 
fee, holding that the bankrupt was not liable for it, no attorney having 
been found necessary prior to bankruptcy, and that it was not, there- 
fore, provable against his estate. 

Cases of this character dépend on the terms of the stipulation, as 
well as what has been done under it, and care must be taken to note 
this in examining the décisions. Thus in Re Roche, 4 Am. Bankr. 
Rep. 369, 101 Fed. 956, 42 C. C. A. 115, it was provided in the deed 
of trtist there given: "Or should it become necessary to foreclose this 
deed * * * by suit or proceedings in court, then the first party 
will pay as attorney fées ten per centum on the amount of the indebted- 
ness secured hereby." There was no foreclosure, and it was held that 
a sale made by the trustée was not an équivalent, and that no attorney 
fées could therefore be claimed. So in Re Carlington, 8 Am. Bankr. 
Rep. 601, 115 Fed. 999, it was agreed that, if the note was placed in 
the hands of an attorney for collection, 10 per cent, additional was to 
be paid as attorney's fee. But, the debt not having matured until after 
bankruptcy, and so not being capable of being put in the hands of an 
attorney for enforcement before that time, the fee was disallowed, 
There was a similar resuit in the Case of Keeton, Stell & Co., 11 Am. 
Bankr. Rep. 367, 126 Fed. 426, the stipulation there being for "10 per 
cent, for collection fées, if suit is brought on this note, or if it is placed in 
the hands of an attorney for collection, or if collected through the pro- 
bate court" ; neither of the contingencies so provided for having corne 
about. See, also, a case against the same company. 11 Am. Bankr. 
Rep. 370, 126 Fed. 429. On the other hand, in Merchants' Bank v. 
Thomas, 10 Am. Bankr. Rep. 299, 121 Fed. 306, 57 C. C. A. 374, where 
the fee was sustained, the notes had béCn placed in the hands of an 
attorney and he had made an effort to collect them prior to bank- 
ruptcy, so that the case was brought squarely within the terms of the 
stipulation. 

The présent case, in my judgment, is ruled by Imler v. Imler, 94 Pa. 
372. The provision there was for 5 per cent, collection fées, if not 
paid at maturity, exactly the same as in thé original note hère and 
substantially the same as in the amicable revival, and it was said : 

"The obvious intention in this and like stipulations in instruments for the 
payment of money is that the créditer shall be indemnlfled for his reasonable 
expansé of eounsel fées in collecting the money. That is to say, where It 
becomes necessary to employ eounsel to collect the money, the debtor shall be 
subjected to the expansé thereof not exeeeding the agreed llmit" 
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And, again: 

"The contraet Is one of Indemnlty, and, U the défendant by hls neglect or 
refusai to pay, bas subjected hia créditer to the necessity of employing 
counsel, why should he not pay? The attorney deducts bis commission even 
where no exécution or other légal process Is issued, and, If the défendant can- 
not be made to pay, the créditer has no Indemnlty and the clause means 
notblng." 

This is expressive of the local law and is controlling hère. Accord- 
ing to it, if the présent claimant, instead of acting in his own behalf, 
had engaged an attorney to enter up judgment for him or to secure 
the amicable revival which was obtained, thèse being steps looking to- 
ward the enforcement of the obHgation by légal means prior to bank- 
ruptcy, a collection fee such as is bargained for would no doubt hâve 
been due. But, instead of that, relying on his own knowledge of the 
law, both matters were taken care of by himself, which is by no means 
an équivalent. No légal expenses were thereby incurred, and being out 
nothing but his own services there was nothing as to which he needed 
to be made whole. Prior to the intervention of bankruptcy there was 
nothing therefore due beyond the debt and interest, and to that the 
claim must be limited. That afterwards an attorney was called in, who 
presented it for allowance before the référée, cannot change this. The 
obligations of the bankrupt were then fixed, and his estate could not 
be charged by that which subsequently occurred. The case differs in 
this respect from an assignment for the benefit of creditors, andHoç-an's 
Estate, 181 Pa. 500, 519, 37 Atl. 548, where an allowance for an at- 
torney's commission in appearing and prosecuting claims before an 
auditor, appointed to distribute the estate, was sustained, does not 
therefore apply. 

The action of the référée, in disallowing the collection fee of 5 per 
cent, claimed, is affirmed. 



In re lAOKOW. 

'(District Court, E. D. Pennsylvanla. September 19, 1905.)' 

No. 2,311. 

BANKBTJPTCY — INVOLXJNTAEY PETITION — AlLEGINQ AOTS Or BaNKBUPTCT. 

A pétition In Involuntary banlcruptcy, whlcb allèges as an act of bank- 
ruptcy preferentlal payments made by the bankrupt to certain creditors 
within four months and while insolvent, should set out the names of tbe 
creditors to whom such payments were made, if known ; but, if the peti- 
tloners do not know thelr names, the pétition Is good, although it may 
only aver in gênerai terms that the payments were made, addlng a suf- 
flclent reason why a more spécifie allégation is not possible. 

[Ed. Note. — For cases In point, see vol 6, Cent Dig. Bankruptcy, § 118.J 

In Bankruptcy. On report of spécial référée on demurrer to pétition. 

The following is the report of Joseph Mellors, spécial référée in re 
pétition of Sigmund Heilbron and Michael Loeb, trading as Heilbron 
& Loeb, of the city and county of Philadephia, state of Pennsylvanla, 
Emanuel Horn, of the same place, and Gustavus Schamberg and Henry 
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Schamberg, trading as G. Schamberg & Co., of the same place, praying 
that the said Julius Lackow be adjudged a bankrupt: 

To the Honorable John B. McPherson and James B. Bolland, Judges of the 

Said Court. 

The undersigned, to whom was referred by your honorable court as spécial 
référée the above-named pétition for adjudication of bankruptcy, and the 
demurrer thereto, to détermine and report to your honorable court whether or 
uot the said demurrer shall be sustained or dismissed, or the said pétition be 
amended, respeetfully reports: 

That the said pétition sets forth In substance that the said Julius Lackow 
is a citizen of Phlladelphla, and for six months preceding the flling of the 
above-named pétition had his principal office at 2215 North Fifteenth Street, 
and owes debts Ç1,000 in amount. 

That the petitioners are creditors of said Lackow and hâve provable claims 
aggregating over $500 in excess of seeuritles lield by them. 

That the claim of Heilbron & Loeb is for $6,372.99 for cattle sold and de- 
livered to the alleged bankrupt at Philadelphla in July, 1905. 

That the claim of Emanuel Horn is for the sum of $1,195.38, cattle sold and 
delivered to said alleged bankrupt at l'hlladelphia during the month of July, 
1905. 

That the claim of G. Schamberg & Oo. Is for $3,802, for cattle sold and de- 
livered to the said alleged bankrupt during the mouth of July, 1905. 

That the said Julius Laeltow Is insolvent, and that wlthin four months next, 
preceding the date of the flling of said pétition, he committed an act of bank- 
ruptcy, that is, he, on the 21st day of July,' 1905, while insolvent, pald money 
to one or more of his creditors with intent to prefer such creditors over his 
other creditors. 

To this pétition the alleged bankrupt flled a demurrer and assigned as 
causes of demurrer: 

First That the pétition does not aver that the bankrupt is not one of the per- 
sons excepted from the opération of the bankrupt act, and the amendment 
thereto. 

Second. That the pétition does not set forth the value of the seeuritles, if 
any, held by the petitioning creditors, nor the nature nor amount thereof. 

Third. That the pétition does not aver any facts showing an act of bank- 
ruptcy. 

In the opinion of the référée the first ground of demurrer is not well 
founded. 

Section 4b of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 547 [U. 
S. Comp. St. 1901, p. 3423]) provides that "any natural person, except a 
wage earner, or a person engaged chiefly In farming or the tillage of the soll, 
* * * owing debts to the amount of one thousand dollars or over, may be 
adjudged an Involuntary bankrupt." 

The pétition in this cause is made in the gênerai form prescribed by the 
rules of the Suprême Court. 

In Re Pilger, 9 Ara. Bankr. Rep. 245, 118 Fed. 200, the court said : "Whether 
a pétition is defective which is made in the gênerai form prescribed by the 
Suprême Court rules, and does not négative thèse exceptions (of the act) has 
not been directly declded by any case brought to Its attention. However, 
in the cause of In re Brett, 12 Am. Bankr. Rep. 494, 130 Fed. 981, the court 
said that the pétition must contain allégations which fairly négative the ex- 
ception of the bankruptcy act concerning wage earners and farmers. That the 
form in which the exception should be negatlved is immaterial. It may be 
done in the express language of négative or in affirmative language, which 
shows that the alleged bankrupt is néither a wage earner nor a person chiefly 
engaged in farming or in the tillage of the soil." 

The allégations of the pétition in the case at bar négative the exception that 
the alleged bankrupt is a wage earner or that he Is a person chiefly engaged 
In farming or the tillage of the soil. It allèges that the alleged bankrupt, at 
the time of the flling of said pétition, had his principal place of business at 
2215 North Fifteenth street, in the city and' county of Philadelphla, and that 
the debts due by hlm to the petitioning creditors are for cattle sold and de- 
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livered to him at Phlladelphia. That in a pétition for a receiver, wliich waa 
granted by the référée with the consent of one of tbe cotinsel for the bank- 
rupt, sets forth that the business of the said alleged bankrupt was the sale 
of méats. 

It is uunecessary, however, to elaborate this point further inasmuch as the 
counsel for the alleged bankrupt informed the référée that he did not intend 
to press the first causj of demurrer. 

The second grounds for demiurrer are that "the pétition does not set forth 
the value of the securities, if auy, held by the petitioning creditors, nor the 
nature nor amount thereof." 

In the opinion of the référée, the second grounds of demurrer are also not 
well founded. 

The petitioners do not allège that they bave any security at ail. The 
averments of the petitioners are that they bave "provable claims amounting 
in the aggregate, in excess of securities held by them, to tbe sum of .$500." 
This is in the form prescribed by the Suprême Court rules, and is suflicient. 

The third grounds of demurrer are likewise not well founded. They ars as 
follows : "The pétition does not aver any f acts showing an act of bankruptcy." 
Thia is not so. The averments of the pétition are : 

"And your petitioners further rcpresent that the said Julius Lackow is 1n- 
solvent, and that within four montbs next preceding the date of this pétition 
the said Julius Lackow comuiitted an act of bankruptcy in that he did. Iiere- 
tofore, to wit — on or about tbe 21st day of July, 1905, wbile insolvent, 
transfer property consisting of money, to one or more of bis creditors, with 
intent to prefer such creditors over bis other creditors ; and did, on or about 
the 24th day of July, 1905, while bisolvent, transfer and pay to one or more 
of bis creditors the sum of twenty-tvs-o hundred dollars ($2,200) with intent 
to prefer such creditors over bis other creditors. 

"That your petitioners are unable to state the names of the creditors to 
whom the alleged bankrupt made the payments above set forth, for the 
reason that the alleged bankrupt refused to tell your petitioners to whom tbe 
payments were made, but stated to your petitioners that such payments had 
been made at the times and In the amounts above set forth, and at the same 
time admltted that at the time tbe payments were made that he was insol- 
vent" 

Under the rulings of the courts thèse allégations seem to be suflicient. In re 
Rex Buggy Co. v. Hearick, 12 Am. Bankr. Eep. 726, 132 Fed. 310, 65 C. C. A. 
676, Hook, Circuit Judge, said : "If a merchant is liopelessly insolvent durlng 
the four months preceding the flllng of a pétition in involuntary banlcniptcy 
against him, and with knowledge of such condition of insolvency pays to cer- 
tain of bis creditors substantial sums of money in full satisfaction of their 
claims, and dénies payaient to otbers wbose claims are due and equally entitled 
to payments, he bas committed an act of bankruptcy within tbe meaning of 
section 3, subd. a, cl. 2, Bankr. Act, July 1, 1898, 30 Stat. 546, c. 541 [U. S. 
Comp. St. 1901, p. 3422]. His payments under such circurnsta:ices inevitably 
resuit in givlng the creditors so favored a préférence over tbe otbers. The 
debtor is presumed to intend tbe necessary results of bis own intelligent acts. 
This doctrine is abundantly supported by autbority." 

In the opinion of tbe référée tbe demurrer sbould be overruled, and an 
order made adjudicating tbe said JnliBS Lackow a bankrupt. 

Ail of which is respectfully submitted. 

[Signed] Joseph Mellors, Spécial Référée. 

Phlladelphia, August 21, 1905. 
To the Honorable the Judges of tbe Said Court : 

In the opinion of tbe référée there is notbing in tbe exceptions filed to the 
foregoing report to cause him to alter the same. The petitioners, however, 
filed with the référée the amiexed pétition aslcing leave to amend their péti- 
tion in bankruptcy as therein set forth, which the référée recommends be 
granted. 

The référée further reports that .iudging from the whole record in this 
case, thy; exceptions filed are intended for delay, and recommends that the 
court enter a decree adjudicating Julius Lackow a bankrupt. 

[Signed] Joseph Mellors, Référée In Bankruptcy. 

Phlladelphia, Sept 11, 1905. 
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The following are the exceptions to the report of the spécial référée : 

And now, to wit, August 24, 1905, cornes the alleged bankrupt and «xcepts to 
the report of the spécial référée in the above cause, and assigns the followiug 
reasons : 

(1) The learned spécial référée erred in findlng that "the allégations of the 
pétition In the case at bar négative the exception that the alleged bankrupt 
js a wage earner, or that he is a person chiefly engaged in farming or the 
tillage of the soil." 

(2) The learned spécial référée erred In holding that "the second grounds 
of demurrer are also not well founded." 

(3) The learned spécial référée erred in deciding that the allégations In 
the creditors' pétition averred sufflcient (acts showing an aet of bankruptcy. 

(4) The learned spécial référée erred in deciding that "the demurrer 
ehould be overruled and an order made adjudicating the sald Julius Lackow 
a bankrupt" 

ISigned] H. N. Wessel, Atty, for Alleged Bankrupt 

Hepburn, Carr & Krauss, for petitioners, 
Henry N. Wessel, for a;lleged bankrupt. 

J. B. McPHERSON, District Judge. The first ground of demurrer 
does not need considération. The alleged defect therein specified has 
been removed by the motion to amend, which is now allowed. The sec- 
ond ground was not pressed upon the argument before the court, and the 
third is not well taken. The time of making the preferential pay- 
ment and its amount are both specified, and the failure to state the 
natnes of the creditors is sufficiently accounted for. If their names 
had been known, it would hâve been necessary to set them forth ; but 
I do not think that the bankrupt law intended to require f rom petition- 
ing creditors the attempt to perform impossibilities. If they do not 
know the names of preferred creditors, and cannot learn them by proper 
inquiry and investigation, the pétition is good, in my opinion, although 
it may only aver in gênerai terms that the payment has been made, 
adding the reason why a more spécifie allégation is not possible. 

The report of the spécial référée is approved, and the clerk is order- 
ed to enter a decree of adjudication. 
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BRIDGEMAN v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1905.) 

No. 1,1T9. 

1. United States— Peesenting False Claim — Eléments of Offense. 

Under the statutory provisions and tlie rules and régulations of the 
Indian Department, whieh require ail aceounts and vouebers for clalms 
and dlsbursements connected with Indian afïairs to be transniltted to the 
Commissioner of Indian Affairs for administrative examination, approv- 
al, and allowance, or correction or rejection, and to be by bim passed to 
tbe proper accounting officer of the ïreasury Department for settlement, 
such Commissioner is an offlcer required to pass upon, and, if found cor- 
rect, to approve and allow, the aceounts and vouchers of Indian agents, 
who hâve authority to malie purchases and dlsbursements, and the trans- 
mission to the Commissioner by such an agent of a false and fraudulent 
voucher for dlsbursements claimed to hâve been made, and for which he 
clalms crédit in hls quarterfy account, knovving such vouéher to be false, 
constitutes the presenting of a false claim agalnst the United States, 
whieh is made a criminal offense by Rev. St. § .5438 [U. S. Comp. St. 1901, 
p. 3674]. 

2. Same — Inmctment. 

An Indictment, under Rev. St. § 5438 [U. S. Oomp. St. 1901, p. 3674], 
for presenting a false claim against the United States, vphich charges 
that défendant, as Indian agent, transmitted to the Commissioner of In- 
dian Affairs, with hls aceounts, a false voucher purportlng to be a receipt 
for money pald out by him, lîuowing that the same was false and fleti- 
tlous, in that he had not paid such money, sufflciently allèges wherein the 
claim was false to apprise the défendant of what he is required to meet 

3. Same. 

An Indictment which charges a willful attempt by défendant to obtain 
money from the United States by presenting a false, flctitious, and fraud- 
ulent claim, the false, lîctitlous, and fraudulent character of which was 
known to him, necessarily imports an intent to defraud the government, 
and such intent need not be specifically alleged. 

4. Same. 

An indictment for presenting a false claim or voucher against the 
United States sufficiently describes such claim or voucher, where it sets 
out the substance of the same with such particularity as to make any 
judgment in the case a bar to any subséquent prosecution for the same 
offense. 

6. Same. 

An Indictment for making a false voucher for the purpose of obtalning 
payment of a false and fraudulent claim against the United States suffl- 
ciently allèges the place of the crime, where it charges that it was com- 
mitted at a certain Indian agency named, which is alleged to hâve been 
within the state and district where the indictment was found. 

6. Indictment — Duplicity. 

An indictment under Rev. St. § 5438 [U. S. Comp. St. 1901, p. 3674], Is 
not bad for duplicity because it charges in the same count both the mak- 
ing and the presenting of a false claim against the United States ; the 
gist of the offense being the obtalning, or attempting to obtain, money 
from the United States by means of a fraudulent claim, and the acts 
charged being but différent steps in the commission of such offense, al- 
though either alone is made punishable. 

7. United States— Presenting Fai.se Claim— Indictment. 

A count in an indictment under Rev. St. § 5438 [U. S. Comp. St. 1901, 
p. 3674], charglng the use of a false voucher for the purpose of obtalning 
the approval of a claim against the United States, Is not bad because It 

140 F.— 37 
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does not aver In express words that the clalm Itself was false and fraud- 
ulent, where It shows that the voucher is the same deseribed in a pre- 
ceding count as constituting the claim, and which is there alleged to 
hâve been false and fraudulent to defendant's knowledge. 

8. Same. 

An indictment under Rev. St. § 5438 [U. S. Comp. St. 1901, p. 3674], 
which charges that défendant, for the purpose of obtaining the approval of 
a certain claim against the United States, did use a certain false voucher, 
deseribed, which contained false and fictitious statements, well knowing 
the same to be false and fictitious, charges every élément of the offense 
as deflned in the statute, and need not allège to whom the voucher was 
presented, nor the manner of its use. 

9. Same — Evidence. 

On the trial of a défendant charged with havlng, as Indian agent, 
made and presented a false claim and voucher against the United States, 
knowing the same to be false and fictitious, testimony that It was a cus- 
tom on practice of other Indian agents to sign and forward their accounts 
and vouchers as the same were prepared by the clerks, without reading 
them, was Irrelevant, and properly excluded. 

10. Same — Vabiance. 

An allégation In an indictment for maklng and presenting a false 
daim against the United States of the" date when the same was made and 
presented is not an essential part of the description of the offense, and 
the fact that the paper Introduced in support of the charge bears a dif- 
férent date does not constitute a fatal variance. 

11. Ceimiisial Ij.4.w— Offense against United States— Venue or Peosecution. 

Under Rev. St. § 731 [tJ. S. Comp. St. 1901, p. 585], which provides that 
offenses begun in one Judicial circuit and completed in another may be 
prosecuted in either, where a false claim and voucher against the United 
States are made In one state and transmitted from there to the appro- 
priât© department In the clty of Washington for approval and allowance, 
the offense of presenting the false claim may be prosecuted In the state 
where the papers were made. 

In Error to the District Court of the United States for the District 
of Montana. 

The plaintiff In error was charged by Indictment with the violation of the 
provisions of section 5438 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3674], which, so far as applicable to this case, are as fol- 
lows : 

"Sec. 5438. Bvery person who makea or causes to be made, or présents or 
causes to be presented, for payment or approval, to or by any person or offlcer 
In the civil, mllitary, or naval service of the United States, any claim upon or 
against the govemment of the United States, or anj' department or officer 
thereof, knowing such claim to be false, fictitious, or fraudulent, or who, for 
the purpose of obtaining or aidlng to obtain the payment or approval of such 
claim, makes, uses, or Causes to be made or used, any false bill, receipt, 
voucher, roll, account, claim, certiflcate, affldavit, or déposition, knowing the 
same to contain any fraudulent or fictitious statement or entry, * • * 
every person, so offending In. any of the matters set forth In this section shall 
be Imprisoned at hard labor for not less than one nor more than flve years, or 
fined not less than one thousand nor more than flve thousand dollars." 

The Indictment contained 38 countSj, under the twenty-first, twenty-second, 
twenty-third, twenty-fourthi , twenty-seventh, twenty-eighth, twenty-nlnth, 
thirtieth, thirty-flrst, and thirty-second of which the plalntifC in error was 
found guilty. 

The twenty-first count Is In thèse words : "And the grand jurors aforesaid, 
upon their oaths and atfîrmattons aforesaid, do further flnd, charge, and présent : 
That one Morris L. Bridgemau, late of the state and district of Montana, be- 
foré and on the 5th day of October, A. D. 1901, and thenceforth until and on 
and aftei* the 31st day of Jatiuary, A. D. 1902, was then and there the United 
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States Indlan agent at and of the Fort Belknap Indlan réservation, In the 
State and district of Montana. That on the sald Slst day of January, A. D. 
1902, in the state and district of Montana, the said Morris L. Bridgeman, 
United States Indian agent as aforesaid, did then and there knowingly, will- 
fuUy, and unlawfully make and cause to be made, and présent and cause to 
be presented, for approval, to the Commissioner of Indian Affairs of the 
Unltèd States, being then and there an offlcer of the civil service of the Unit- 
ed States, a false, flctitious, and fraudulent clalm upon and against the gov- 
ernment of the United States for the sum of two-hundred and eighty-five dol- 
lars and elghty-elght cents ; that is to say, a certain clalm purporting that 
the said Morris L. Bridgeman, as United States Indlan agent as aforesaid, 
had then and there expended and pald the said sum of two hundred and 
elghty-flve dollars and eighty-eight cents to two certain Indlans, to wit, Turns 
Around and Bracelet, in payment of fourteen thousand two hundred and nine- 
ty-four feet of rough lumber, and that the said aggregate sum of two hun- 
dred and eighty-flve dollars and eighty-eight cents had been so expended and 
pald by said Morris L. Bridgeman, as United States Indian agent, as afore- 
said, by paying to said Indian, Turns Around, the sum of eighty-flve dollars 
and eighty-eight cents for four thousand two hundred and ninety-four feet of 
rough lumber, and by paying to said Indian, Bracelet, the sum of two hun- 
dred dollars for ten thousand feet of rough lumber. ïhat the sald claim waa 
then and there, to wit, at the time of the making and presenting thereof as 
aforesaid, false, flctitious, and fraudulent in this : that the said Morris L. 
Bridgeman, United States Indian agent as aforesaid, had not pald the said sum 
of two hundred and eighty-flve dollars and eighty-eight cents to said Indlans, 
Turns Aroimd and Bracelet, or either of them, in payment of fourteen thousand 
two hundred and ninety-four feet of rough lumber, and had not paid to said In- 
dian, Turns Aronud, the sum of eighty-flve dollars and eighty-eight cents for 
four thousand two hundred and ninety-four feet of rough lumber, and had not 
paid to said Indian, Bracelet, the sum of two hundred dollars for ten thou- 
sand feet of rough himber; and that the said Morris L. Bridgeman, United 
States Indian agent, as aforesaid, was not then and there entitled to hâve 
the said claim, so made and presented by hlm as aforesaid, approved, he, the 
said Morris L. Bridgeman, United States Indian agent as aforesaid, at the 
time of sa making and presenting the said clalm, then and there well know- 
Ing the same to be false, flctitious, and fraudulent. And so the grand jurors 
aforesaid, upon their oaths and affirmations aforesaid, do say that the said 
Morris L. Bridgeman, United States Indian agent as aforesaid. In the state 
and district of Montana, and in manner and form aforesaid, did on the 31st 
day of January, A. D. 1902, makfe and cause to be made, and présent and 
cause to be presented, for approval to the sald Commissioner of Indian Affairs 
of the United States a claim upon and against the government of the United 
States, which said claim hè, the said Morris L. Bridgeman, then and there 
well knew to be false, flctitious, and fraudulent, contrary to the form of the 
statute in such case made and provided, and against the peace and dignity of 
the United States of America." The other odd-numbered counts under which 
the plaintifC in error was found guilty were the same, except as to amounts, 
names, and dates. 

The twenty-second eount Is in the foUowing words and figures: "And the 
grand jurors aforesaid, upon their oaths and aflirmatlons aforesaid, do fm-- 
ther find, charge, and présent; That one Morris L. Bridgeman, late of the 
state and district of Montana, before and on the Slst day of January, A. D. 
1902, was then and there the United States Indian agent at and of the Fort 
Belknap Indian réservation, in the state and district of Montana. That on 
the said Slst day of January, A. D. 1!)02, in the state and district of Montana, 
and within the jurisdlctlon of this court, the said Morris L. Bridgeman, Unit- 
ed States Indian agent as aforesaid, for the purpose of obtaining the approv- 
al of a certain claim upon and against the government of the United States 
for the sum of two hundred and eighty-flve dollars and eighty-eight cents, 
alleged to hâve been paid by the sald Morris L. Bridgeman, as United States 
Indian agent as aforesaid, to two certain Indians, to wit, Turns Around and 
Bracelet, in payment of fourteen thousand two hundred and ninety-four feet 
of rough lumber, by paying to said Indian, Turns Around, the sum of eighty- 
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flvè dollars and elghty-eight cents for four thousand two hundred and ninety- 
four feet of rough lumber, and by paying to said Indlan, Bracelet, the sum of 
tWo hundred dollars for ten thousand feet of roiigli lumber, did then and 
there knowingly, willfully, and unlawfully use and cause to be used a cer- 
tain false voueher, the said voucher being designated on the face thereof as 
"Voucher for Open-Market Pnrchases from Indians," which said voucher 
contalned the false, fraudulent, and fletltious statements and entries that on 
the said 5th day of October, A. D. 1901, there was pald by the said Morris L. 
Bridgeman, aa Unite<l States Indlan agent as aforesaid, to said Indlan, Turns 
Àround, the sum of eighty-flve dollars and eighty-eight cents for four thou- 
sand two hundred and ninety-four feet of rough lumber, and to said Indlan, 
Bracelet, the sum of two hundred dollars for ten thousand feet of rough lum- 
ber, whlch said statements and entries, so contalned in said voucher, as afore- 
said, were, andeach of them was, then and there, false, fraudulent, and fletltious 
In thls : that there was not paid on the 5th day of October, A. D. 1901, or at 
any tlme, to said Indlan, Turns Around, the sum of eighty-flve dollars and 
elghty-eight cents for four thousand two hundred and ninety-four feet of 
rough lumber, and that there was not paid on the said 5th day of October, 
A. D. 1901, or at any time. to said Indlan, Bracelet, the sum of two hundrad 
dollars for ten thousand feet of rough lumber ; he, the said Morris L. Bridge- 
man, United States Indlan agent as aforesaid, then and there well knowlng 
that the said voucher was false, and then and there well knew that the said 
voucher contalned each and every of the said false, fraudulent, and fletltious 
statements and entries as aforesaid. And so the grand Jurors aforesaid, up- 
on their oaths and aflirmations aforesaid, do say that ,the said Morris L. 
Bridgeman, at the time and in the manner and form aS in this count afore- 
said, for the purpose of obtalnlng the approval of a claim upon and against 
the government of the United States, knowingly, willfully, and unlawfully 
did use and cause to be used a false voucher, knowlng the same to contain 
false, fraudulent, and fletltious statements and entries, contrary to the form 
of the statute in such case made and provided, and against the peace and dlg- 
nlty of the Ûnlted States of America." The other even-numbered counts un- 
der whlch the plaIntifC in error was convicted are .the same, except as to 
amounts, liâmes, and dates. 

The plaintiff in error challenged the sufflcieney of the counts mentioned by 
demurrer upon varions grounds, and after his conviction moved in arrest of 
judgment upon similar grounds, ail of which actions on hIs part were over- 
ruled by the court below, to which rulings he excepted. 

The bill of exceptions récites that upop the trial the government ofifered 
in évidence In support of counts 21 and 22 of the Indietment a duly authen- 
tlcated copy of a paper and voucher marked upon ths face thereof "Voucher 
for Open-Market Purchases from Indians," whlch voucher is in the following 
words and figures: 

"*5,342. 

" 'Voucher for Open-Market Purchases from Indlana. 

" 'We, the underslgned, Indians of the Fort Belknap Agency, Montana, do 
hereby acknowledge to hâve received this 5th day of October, 1901, from M. 
L. Bridgeman, U. S. Indian Agent, the sums of money set opposite our respec- 
tive names, In full payment for the amounts due us for rough lumber at the 
rate of .$20.00 per 1000 feet, delivered during the first quarter, 1902, at Fort 
Belknap Agency, for the purpose as specifled in this voucher : 



Datei 
1901. 


Na 


Ko. of 

feet. 
Kamea. 


Amount due 
and pald Slgna- 
eact. turea. 
Dois. CJts. 


Marks. 


Wltnesse». 


Oot Bl 


1 
* 


Turns Around 4,294 
Bracelet 10,000 


85 55 Turns Around 
200 00 Bracelet 


X 


J. C. Fltzpatrlck. 
J. M. Johnson. 
J. C. Fltzpatrlck. 
J. M. Johnson. 



Total U,2H 285 83 

"• I certlfy on honor that I hâve explalned to thèse Indians, and am satls- 
fled they understand, the nature of this pay roll, and that I witue.ssed tlie 
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payment of the several amounts set forth to the Individuals numbered from 

1 to 2, inclusive, and the slgnmg by eacla in receipt thereof. 

" 'Edinund First Smoke, Interpréter. 
" 'Fort Belknap Agency, Montana, Oct. 5, 1001. 

" 'We, the undersigned, certify on honor that we were présent aud wit- 
nessed the payment of the several sums set forth to the Indiiins mmibered 
on the pay roll from 1 to 2, inclusive, and the signing by each In receipt 
thereof ; and we further déclare our entire dlsinterestedne.ss in tiie uiatter. 

" 'J. C. Fitzpatrick, 
" 'J. M. Johnson, 

" 'Witnesses. 
" 'I, M. L. Bridgeman, U. S. Indian Agent, hereby certify on honor thsi t on 
the 5th day of October, 1901, 1 niade payment of the several sums to the In- 
dians, who hâve reeeipted therefor ; that sald pay roll contains the names of 

2 persons, numbered from 1 to 2, inclusive ; that the aggregate amount of sald 
payments vvas two hundred eighty-iive and 88-100 ($285.88) dollars ; that the 
purchase was made under authority from the Office of Indian Affalrs, dated 
September 15, 1898, renewed. copy attached hereto, and that the price paid is 
reasonable and the lowest obtainable; that the above account is correct and 
just; that the articles named therein were required for immédiate use in 
constructing irrigating System No. 2, and that the same appear on my return 
of property for the first quarter, 1902. 

" 'M. L. Bridgeman, Indian Agent. 
"'Fort Belknap Agency, Mont, Oct. 5, 1901.' 

"Whereiipon the défendant objected to the introduction of -sald voucher in 
support of count numbered 21, for the reason that said count alleged that 
the claim described therein was made and presented to the Commissloner of 
Indian AfCalrs on the 31st day of January, 1902, whereas the said \-oucher 
ofCered in évidence was dated October 5th, 1901, and there was, therefore, a 
fatal varlance between the allégations of the count and the proof offered. 
Which said objection was ovemiled by the court, and said voucher admitted 
in évidence, to which ruling the défendant Ihen and there excepted, which 
said exception was then and there noted and reduced to writing, and ivas by 
the court allowed. That said voucher was a voucher of the quarterly ac- 
counts of the défendant, Morris L. Bridgeman, rendered by said défendant 
as United States Indian agent of the Ft. Belknap Agency to the Commisslon- 
er of Indian Affairs for the second quarter of the fiscal year 1902, ending on 
Deceniber 31, 1901, and was the only written paper, account, or claim of any 
kind or character which was introduced in évidence in support of said counts 
numbered 21 and 22, and ^as duly certified to by the Commlssioner ot Indian 
Affairs as being a voucher of the quarterly account for the second quarter of 
the fiscal year, 1902, ending on December 31st, 1901, of the défendant, Morris 
L, Bridgeman, as United States Indian agent of the Ft. Belknap Agency, 
and as being on file in the said office of the Commissioner of Indian Affairs. 
That on the trial of this cause the testimony tended to establish that said 
voucher was in the handwriting of the agency clerks at said Ft. Belknap 
Agency in the district of Montana, and tliat it was there signed by the défend- 
ant in this cause, and that the défendant knew its contents, and knew that 
the statements contained therein were falsa. fictitious, and fraudulent, and 
was forwarded by U. S. Mail with the quarterly accounts to the Commission- 
er of Indian Affairs at Washington, D. C. That the said testimony and the 
said certificate of the Commissioner of Indian Affairs showing that the said 
voucher was and is on file in his office was and is the only évidence and testi- 
mony introduced In this cause showing or tending to show where sald 
voucher was made and presented to the Commissioner of Indian Affairs for 
payment or approval, or where sald voucher was used by the défendant for 
the purpose of obtaining or aiding to obtain the payment or approval of the 
claim set out and described in said counts 21 and 22 of said indictment and in 
support of whleh said voucher was introduced in évidence. That there was 
no testimony, other than the said certificate of the Commissioner of Indian 
Affairs and the évidence hereinbefore set out, showing that the said défendant 
had made or caused to be made, or presented or caused to be presented, said 
voucher to the Commissioner of Indian Affairs, or where he had made or 
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caused to be made, or presented or caused to be presented, or used or caused 
to be used, the said vouclier." 

Similar proceedi.ngs were liad under the other counts upon which the plain- 
tiff in error was couvicted, wliich it Is unnecessary to détail. 

The bill of exceptions further récites that the défendant having testifled, 
among other things, that he did not read the vouchers and daims so intro- 
duced in évidence when he signed them, and that he did not know that they 
contained any false or untrue statements, called as a wituesg one Zebaugli, 
a civil service clerlf in the Indian service stationed at Ft. Bellinap Agency, 
Mont., and actlng as chief clerk at that place, and having examined that wit- 
ness in relation to his service in différent agencies as civil service clerK, and 
having shown that he was familiar with the course of business at the varions 
Indian agencies where he had vvorked, but that he did not Imow of the cus- 
tom or practice empioyed at the Ft. Belknap agency during the defendaut's 
Incumbency, because be had not been there during such incumbeney, asked 
the wltness "if it was usual or customary for Indian agents, at agencies other 
than Belknap Agency, where he had been empioyed, to read over the voucher, 
claims, or reports prepared by the civil service employés for the purpose of 
forwarding and présentation to the Commissioner of Indian Affairs before 
signing them. Whereupon the government objected to said question as imma- 
terlal, irrelevant, and incompétent, and the court sustained the objection. 
Whereupon the défendant ofCered to prove by said wltness that In the usnal 
course of business In the Indian agencies where he had been empioyed as civil 
service clerk it was not usual or customary for the Indian agents to read over 
the cash voiichers, claims, and reports made and presented to the Commis- 
sioner of Indiaû Affairs before signing them, or beifore transmitting them to 
the department, for the purpose of showlng that the défendant had signed the 
vouchers introducod in évidence in the usual course of business, and In the 
manner and way usually empioyed in the Indian service, and for the purpose of 
showlng that the défendant had acted in good falth, and for any other pur- 
pose for which said testimony might be compétent and materlal. Whereupon 
the government objected to the introduction of said testimony as irrelevant, 
immaterlal, and incompétent, which objection was sustained by the court," 
and to whleh ruling the défendant reserved an exception. 

Upon the conclusion of the government's case, the défendant requested the 
court to direct a verdict for the défendant upon varions grounds, which mo- 
tion was denied, and to which ruling the défendant reserved an exception. 
The asslgnments of error are numerous and cover the points argued by counsel. 

Rodgers & Rodgers, for plaintiff in error. 

Edward E. Cushman, Spécial Asst. Atty. Gen., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

It is first contended on behalf of the plaintiff in error that it is es- 
sential to the validity of the indictmeht in question that it charge, either 
by direct averment or by stating such facts that when the law is applied 
to them it directly and clearly appears therefrom, that the claim or 
voucher, as the case may be, is such that the officer to whom it is al- 
leged it was presented was àuthorized to approve or allow. Conced- 
ing that, we are of the opinion that the indictment in question meets the 
requirement. It is provided by section 463 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 262] that : 

"The Commissioner of Indian AfiCairs shall, under the direction of the Sec- 
retary of the Interior, and àgreeably to such régulations as the Président 
may prescribe, hâve the management ôf ail Indian affairs, and of ail matters 
arlslng ont of Indian relations." 



BEIDGEMAN V. UNITED STATES. 583 

By succeeding sections of the same chapter of the Revised Statutes 
it is provided that ail accounts and vouchers for claims and disburse- 
ments connected with Indian affairs shall be transmitted to the Com- 
missioner for administrative examination, and by him passed to the 
proper accounting officer of the Department of the Treasury for settle- 
ment; that the Président may prescribe such régulations as he may 
think fit for carrying into effect the various provisions of any act 
relating to Indian affairs, and for the settlement of the accounts of 
Indian affairs; that the Secretary of the Interior shall prépare and 
cause to be published such régulations as he may deem proper, pre- 
scribing the manner of presenting claims arising under laws or treaty 
stipulations, for compensation for déprédations committed by the In- 
dians, and the degree and character of the évidence necessary to sup- 
port such claims; that the Commissioner of Indian Affairs shall an- 
nually report separately to Congress a tabular statement showing dis- 
tinctly the separate objects of expenditure under his supervision, and 
how much disbursed for each object, describing the articles and the 
quantity of each, and giving the name of each person to whom any 
part was paid, and how much was paid to him, and for what object, so 
far as they relate to the disbursement of the funds appropriated for 
the incidental, contingent, or miscellaneous expenses of the Indian serv- 
ice during the fiscal year next preceding each report. 

By section 2058 of the Revised Statutes it is provided that : 

"Each Indian Agent shall within his Agency manage and superintend the 
intercourse with the Indians, agreeably to law ; and exécute and perforiii 
such régulations and duties, net inconsistent with law, as may be prescribed 
by the Président, the Secretary of the Interior, the Commissioner of Indian 
Affairs, or the Superintendent of Indian Affairs." 

And section 2091 of the Revised Statutes déclares that: 

"AH persons whatsoever, charged or trusted with the disbursement or ap- 
plication of money, goods, or effects of any kind for the beneflt of the Indiaus, 
shall settle their accounts, annually, at the Department of the Interior on the 
first day of October ; and copies of the same shall be laid before Congress at 
the commencement of the ensuing session, by the proper accounting ofiicers ; 
together with a list of the names of ail persons to whom money, goods, or ef- 
fects hâve been delivered within the preceding year, for thé beneflt of the In- 
dians, specifying the amount and object for whieh they were intended, and 
showing who are delinquents, if any, in forwarding their accounts according 
to the provisions of this section ; and, also, with a list of the names of ail per- 
sons appointed or employed under this Title, with the dates of their appoint- 
ment or employment, and the salary and pay of each." 

Section 4 of an act approved August 30, 1890 (26 Stat. 413, c. 837, 
1 Supp. Rev. St. 794 [U. S. Comp. St. 1901, p. 2417]), is as follows: 

"That hereafter ail disbursing officers of the United States shall render 
their accounts quarterly ; and the Secretary of the Senate shall render his ac- 
counts as heretofore ; but the Secretary of the Treasury may direct any or ail 
such accounts to be rendered more frequently, when in his judgment the pub- 
lic interests may require." 

Counsel are agreed that the rules and régulations of the Indian De- 
partment promulgated under the authority of lavvr hâve the force and 
effect of statutes, and that the court will take judicial notice of them. 
Sections 61, 62, 63, 265, 268, and 269, of the Régulations of the Indian 
Office of 1894, provide as follows: 
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"Sec. 61. Spécial authority of the Secretary of tbe Interior must be obtained 
for purchases of any klnd, and before purcbase Is made, except in cases of 
spécial exigency, when the absolute iiecessities of tbe service will not admit of 
the delay incident to seeuring sueh authority. In sucb cases purchases may 
be made by agents before authority is obtained, but only to the extent of re- 
lieving the immédiate necessity, 

"Sec. 62. Agents are not the sole judges of the exigency spoken of In tbe 
preceding section, but a full report of the facts attending purchases made 
without authority, accompanied by an itemized list showing articles purchased 
and priées paid, must be iuiinediately submitted for the considération of the 
Indian Office. If agent's purcbase is approved, a copy of the letter of approv- 
al must be flled in the offlcer's quarterly account, with the voucbers repre- 
senting the purchases, as required by section 268, and must accompany certi- 
fled vouchers if to be pald tbrough the Indian Office. 

"Sec. 63. Agents making purchases without previous authority therefor, do 
so at their own risk. If such purchases do not meet with tbe approval of the 
Secretary of the Interior the agent making them will be compelled to make 
payaient therefor out of bis own private funds." 

"Sec. 265. An account current must be rendered for every quarter, wbetber 
any disbursements bave been made or funds received during the quarter, or 
not." 

"Sec. 268. Ail vouchers must be legibly dated, and every certifleate, wbetber 
on the face or back of any vùucber, by wbomsoever made, to give it validity 
umst also be dated and signed. A copy of the authority for the expenditure 
must be attached to the voucher, except when there are two or more expend- 
itures in the same quarter under tbe same authority, in wbicb case one copy 
of the authority will be sufflcient, référence being made on other voucheïs to 
the one to which said copy Is attached. 

"Sec. 269. Crédits will not be allowed for any expenditure until the same 
bas been authorized by the Secretary of the Interior." 

The rules and régulations of the Indian Office also provide that the 
indian agents shall f orward to that office their quarterly accounts 
within 30 days from the end of each quarter. 

As will haye been seen from the statutory provisions above referred 
lo, ail accounts and vouchers for claims and disbursements connected 
with Indian afïairs are required to be transmitted to the Commissioner 
for administrative examination ; that is to say, for approval and allow- 
ance when correct, and for correction or rejection when incorrect, and 
by him passed to the proper accounting officer of the Department of 
the Treasury for settlement; From thèse provisions the conclusion 
is irrésistible that the Commissioner is by law authorized and required 
to pass upon the accounts and vouchers of the various agents, which 
are required by statute to include "ail accounts and vouchers for claims 
and disbursements connected with Indian Afifairs." There is, there- 
fore, no ground for the contention of counsel for the plaintiff in error 
that, applying the law to the facts alleged in the indictment, it does not 
appear that the Commissioner of Indian Affairs was authorized to ap- 
prove or allow the claims and vouchers àlleged to hâve been presented 
to him by the plaintiff in error. It is alleged in substance that the 
claims were made and presented by the défendant to the Commissioner ; 
that they represented that the défendant, as United States Indian 
agent of the Ft. Belknap Indian réservation, in Montana, paid certain 
stated sums of money to certain named Indians for certain specified 
quantities of rough lumber, for which he made claim against the gov- 
ernment, supporting such claims by the vouchers specifically described, 
ail of which claims and vouchers the indictment, in its various counts. 
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allèges were false, fictitious, and fraudulent, and so known to be by 
the défendant, he, according to the averments, not having in fact made 
such expenditures. It is perfectly clear that demands for money made 
upon the government by its Indian agents for expenditures pretended 
to hâve been made by them as such agents are required, both by the 
above-cited provisions of the statute, as well as by the rules and régu- 
lations of the Indian Office, to be presented to the Commissioner of 
Indian Affairs for bis action ; and it is equally clear, we think, that that 
officer is fully authorized to approve and allow them if found correct, 
and to pass them on to the proper accounting officer of the Treasury De- 
partment for settlement. If such daims and the vouchers supporting 
them be in fact false, fictitious, and fraudulent, and are known to be so 
by the person making or presenting them, they are denounced by the 
statute upon which the présent indictment is fonnded, and clearly come 
within its provisions. 

It is next contended on the part of the plaintiff in error that the as- 
signments of falsity contained in the indictment are insufficient. Sec- 
tion 8 of the act of Congress of July 4, 1884 (23 Stat. 97, c. 180), pro- 
vides : 

"That any disburslng or other officer of the United States, or other [jerson. 
who shall linowingly présent, or cause to be présentée!, any voucher, account, 
or elaim to any officer of the United States, for approval or payment, or for 
the purpose of securing a crédit in any account with the United States, relal- 
ing to any matter pertaining to the Indian service, which shall contaiii any 
material misrepresentation of fact In regard to the amount due or paid, tbf 
name or character of the article furnished or received, or of the service ren- 
dered, or to the date of purchase, delivery, or performance of service, or in 
any other particular, shall not be entitled to payment or crédit for any part 
of said voucher, account, or clatm ; and if any such crédit shall be given or 
received, or payment made, the United States niay recharge the sanie tT t>io 
ofBcer or person receiving the crédit or payment, and recover the amount from 
either or from both, in the same manner as other debts due the United States 
are cdlleeted: Provided, that where an account contains more than one 
voucher the foregoing shall apply only to such vouchers as contain the mis- 
representation : And provided further, that the ofDcers and persons by and 
between whom the business is trausacted shall in ail civil actions in settle- 
ment of accounts, be presumed to know the facts in relation to the matter set 
forth in the voucher, account, or claim : And provided further, that the fore- 
going shall be in addition to the penalties now ivescribed by law, andi in no 
way afCect proceedings under exlsting law for like offenses. That where 
practleable thls section shall be printed on the blank forms of vouchers pro- 
vided for gênerai use." 

The rules and régulations of the Indian Office also require the 
vouchers to contain an accurate and correct statement of the amount 
expended and the purpose or object for which expended. Rules of 
1894, Nos. 251, 252, 253, 267, 270. 271, 272, and 275. 

The counts of the indictment relating to the making and présentation 
of the claims in question not only allège in gênerai terms that they were, 
at the time of the making and presenting of them, well known to tlie 
défendant to be false, fictitious, and fraudulent, but specifically allège 
that they were false, fictitious, and fraudulent in that the défendant 
had not paid the money claimed to hâve been paid by him to the 
respective Indians for the specified lumber, and that the défendant 
was not, at the time of making and presenting the respective claims, en- 
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titled to hâve the same approved ; he then and there well knowing the 
daims to be false, fictitious, and fraudulent. Nothing more was need- 
ed to apprise him of what he must be prepared to meet in respect to 
the alleged falsity of the claims. "The true test of the sufficiency of an 
indictment," said this court in the case of Peters v. United States, 
94 Fed. 127, 131, 36 C. C. A. 105, "is not whether it might possibly 
hâve been made more certain, but whether it contains every élément 
of the offense intended to be charged, and sufïiciently apprises the de- 
fendant of what he must be prepared to meet ; and in case any other 
proceedings are taken against him for a similar offense, whether the 
record shows with accuracy to what extent he may plead a former 
acquittai or conviction." Under a statute declaring that if any person 
"shall transmit to or présent at, or cause or procure to be trans- 
mittèd to or presented at any ofifice or officer of the government of the 
United States any deed, power of attorney, order, certificate, receipt, 
or other writing in support of or in relation to any account or claim, 
with intent to defraud the United States, knowing the same to be 
false, altered, forged, or counterfeited, every such person shall be 
deemed and adjudged guilty of felony," etc., the Suprême Court held 
in the case of United States v. Staats, 8 How. 41, 45, 12 L. Ed. 979, 
that: 

"The transmission or présentation of any deed or other wrltlng to any 
office or officer of the government In support of or In relation to any account 
or claim, with the intent to defraud the United States, knowing the same to 
be false, are the only essential Ingrédients." 

It is a sufficient answer to the suggestion that there is no direct allé- 
gation of an intent to defraud the government to say that a willful 
attempt on the part of any person to obtain nioney from the govern- 
ment, based upon a false, fictitious, and fraudulent claim, the false 
and fraudulent character of which is known to him, necessarily imports 
an intent to defraud the government. The assignments of falsity in rela- 
tion to the use of the vouchers are similar, and also sufïîcient. 

It is further contended on the part of the plaintifï in error that 
the claims and vouchers should hâve been set out in hsec verba, or, at 
least, that the indictment should hâve set forth the substance of their 
contents and afiîrmatively alleged that the substance of the papers 
was thus stated. That it is enough for the indictment to allège the 
substance of the fraudulent claims and vouchers or papers used in 
support of them, and in such a way as to make any judgment based 
upon it a bar to any subséquent prosecution for the same offense, is 
sufïiciently shown by the case of Ingraham v. United States, 155 U. S. 
434, 15 Sup. Ct. 148, 39 L. Ed. 313. We think that was done in 
the case in hand. 

It is also said for the plaintifï in error that the indictment is in- 
sufficient, in that it does not allège the particular place in the state and 
district of Montana where the crime charged is alleged to hâve been 
committed. Since the jurisdiction of the trial court is coextensive 
with the district, it is conceded that the allégation in respect to place 
is sufficient for the purpose of fixing the venue ; but it is contended that 
it does not describe the crime charged with sulïicient certainty in 
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respect to place for the information of the défendant. We think the 
case of Ledbetter v. United States, 170 U. S. 613, 18 Sup. Ct. 774, 42 
L. Ed. 1162, is authority to the contrary. 

Next it is contended for the plamtiiï in error that the odd-numbered 
counts in question are defective for duplicity in charging a making and 
presenting of the alleged fraudulent claims. The case oî Crain v. 
United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097, in- 
volved, among other things, the vaHdity of an indictment founded upon 
Section 5431, Rev. St. [U. S. Comp. St. 1901, p. 3667], which pro- 
vides that: 

"Every person who falsely makes, alters, forges, or counterfelts ; or causes 
or procures to be falsely made, altered, forged, or counterfeited ; or who 
aids or assists in the false making. alteriug, forging, or eountcrfeiting, any 
deed, power of attorney, order, certiflcate, receipt or other vvriting, for the 
purpose of obtaining or receiving, or of eiiabllng any other person, elther 
dlrectly or Indirectly to obtaln or recelve, from the Bnlted States or any of 
their offlcers or agents, any sum of money ; or who utters or publishes as true, 
or causes to be uttered or published as true, any such false, forged, altered or 
counterfeited deed, power of attorney, order, certifioate, receipt, or other wrlt- 
ing, with intent to defraud the United States, knowing the same to be false, 
altered, forged, or counterfeited; or who transmits to, or présents at, or 
causes or procures to be transmitted to or preseuted at any office or officer of the 
govemment of the TJnited States, any deed, power of attorney, order, certiflcate, 
receipt, or other writing, in support of or in relation to any account or claim, 
with intent to defraud the TJnited States, knowing the same to be false, altered, 
forged, or counterfeited, shall be imprisoned at hard labor for a period of not 
less than one year, nor more than ten years, or shall be Imprisoned not more 
than five years, and fined not more than one thousand dollars." 

The second count in the indictment there charged: 

"That heretofore, to wit, on the 4th day of August, A. D. 1892, one Spahiga Is 
alleged to hâve executed a certain déclaration and affidavit. Said déclaration 
and affldavit are in words and figures as set ont in the first count of this 
indictment, and said déclaration and affldavit purporting to be executed before 
one A. W. Crain, United States commissioner in the Creek Nation in the 
Indian Territory, the said Spahiga claiming in said déclaration a pension from 
the United States as soldier of War of Rébellion, who in said déclaration was 

alleged to hâve enlisted under the name of Spahiga, at , on the 12th 

day of August, 1863, Company D, First Régiment, Indian Home Guards, In- 
dian Territory, in the War of the Rébellion. Said déclaration and afiidavit, 
after being so made, executed, and falsely counterfeited and forged by said 
Alex. W. Crain, was by said Alex. W. Orain forwarded, with intent to defraud 
the United States and to obtain certain moneys from the United States, to the 
office of the Commissioner of Pensions, in the Department of the Interlor, at 
the city of Washington, in the District of Columbia, where the same was 
duly filed on the 12th day of August, 1892, as a claim against the govern- 
ment of the United States for a pension by the said Spahiga, as soldier afore- 
said, as aforesaid, and being so filed for approval by the said A. W. Crain, in 
the oflice aforesaid, by the Commissioner of Pensions, and the said affldavit 
and déclaration being material on the question pending before said Com- 
missioner of Pensions as to whether the said Spahiga was by the laws of 
the United States entitled to a pension. And the jurors aforesaid, upon their 
oaths aforesaid, do further présent that on the 4th day of August, 1892, at 
the Creek Nation, Indian Territory, and within the Western district of 
Arkansas, at which date said déclaration, afBdavit, and claims were prepared 
and made for filing in the office of the Commissioner of Pensions as aforesaid, 
the same being an office of the United States, for the purpose aforesaid, one 
Alex. W. Crain did make, exécute, and forge, and cause to be made, executed, 
and forged, a certain pretended and false affldavit, or the same may be caUed 
a certiflcate, the same being one and the same paper, and being in form and 
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substance as herelnafter set out, whlch sald forged, false, and countel-feltea 
affldavit or certiflcate was fraudulent, and was a part of the said déclaration 
and affldavit above mentioned, and was forwarded, together with the said 
déclaration, to the office of the Commissloner of Pensions aforesald, for the 
purpose of defrauding the United States and of aidiug and abetting the said 
Spahiga to obtain the approval of the said Commissioner of Pensions to his 
sald claim for a pension as aforesald, for the purpose of alding the said 
Spahiga fraudulently to obtain money from the United States, which said 
pretended and false affldavit and certiflcate is in substance set out In the flrst 
count of this indlctment. The said pretended affldavit and certiflcate and 
déclaration were forged, false, and fraudulent, and dld contain fraudulent 
and flctltlôus statements, as the said A. W. Grain well knew, in this: '];^hat Pa- 
hose. Marrell, Spahiga, and Nobos Fixico did not sign said pretended affldavit 
and certiflcate, déclaration, and affidavit, as set forth In said false certiflcate 
and affldavit, and said Pahose Marrell, Spahiga, and said Nokos Fixico were not 
sworn as to the truth of the matters and thlngs set forth in said pretended 
déclaration, affldavit, and certiflcate; but in truth and fact the said A. W. 
CralB did knowingly and willfuUy, feloniousiy, and falsely make, counter- 
feit, forge, and cause to be made, counterfelted, and forged, the names of Pahose 
Marrell, Spahiga, and Nokos Fixico to and upon the said false and forged 
affldavit and certiflcate, wlth Intent to defraud the United States and to aid 
the sald Spahiga In obJ:aining money fraudulently from the United States, 
and that the said A. W. Crain did not swear the sald Pahose MaiTell, said 
Spahiga, and the said Nokos Fixico as to the truth of the matters and things 
set forth in sald déclaration,, afiidavlt, and certiflcate, contrary to tlie form 
of the statute In such case made and provided, and agaiust the peace and 
dignity of the United States of America." 

In considering and disposing of the objection to that count that it 
charged three separate distinct offenses, and was therefore materially 
def ective within the rule that two offenses cannot be charged in the 
same count, the Supremç Court said : 

"Undoubtedly the section of the Revised Statutes under which the Indlct- 
ment was framed embraces several distinct acts, the doing of either of which 
Is punishable. Ttls prohibited either to falsely make, alter, forge, or counter- 
felt, or to cause to be falsely made, altered, forged, or counterfelted, any deed, 
power of attorûey, brder, certiflcate, recsipt, or other wrltlng for the purpose 
of obtalning, recovering, or enabllng any other person, either directly or In- 
dlrectly, to obtain or recelve, from the United States any sum of money. It 
Is also prohibited to any person to transmit or présent at, or cause or procure 
to be transmltted to or presented at, any office, or to any officer of the govarn- 
qiént, any deed, power of attorney, order, certiflcate, receipt, or other wrlt- 
lng. In support of or In relation to any àccount or claim wlth the Intent to de- 
fraud the United States, knowlug the same to be false, altered, forged, or 
counterfelted. The second count charged. In substance, not only that the de- 
fendant did thlngs, and each of them, the doing of which, or either of which, 
the statute prohibited, but also that he caused the doing of such things and 
of eacti of them. Was the count, thus drawn, so defective as to re(iulre that 
jUdgment upon it be arrested?" 

After referring to varions cases, the court said : 

"We are of opinion that the objection to the second count upon the ground 
of dupllcity was properly overruled. The evil that Congress inteuded to 
reach was the obtalning of money from the United States by means of 
fraudulent deeds, powers of attorney, orders, certiflcates, recelpts, or other 
writings. The statute was directed against certain defined modes for accom- 
pllsbing a gênerai object, and declared that the doing of either one of several 
specifled things, each having référence to that object, should be punlshed by 
imprlsonment at hard labor for a perlod of not less than five years nor more 
than ten years, or by Imprlsonment for not more than flve years and a flne 
of not more than one thousand dollars. We perçoive no sound reason why 
the doing of the prohibited thing. In each and ail of the prohibited modes. 
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may not be charged in one count, so that there may be a verdict of guilty 
upon proof that the aeeused had done any oue of the things constituting a 
substantlve crime under the statute. And this is a view altogether favorable 
to an accused, who pleads not guilty to the charge contained in a single 
count; for a judgment on a gênerai verdict of guilty upon that count will be 
a bar to any further prosecution in respect of any of the matters embraced 
by it" 

It is clear, we think, that the making and presenting of a claim 
for money against the government are but différent steps in the same 
act. 

It is further contended for the plaintifî in error that the even- 
numbered counts in question do not allège that the claims in support 
of which the alleged false, fictitious, and fraudulent vouchers are al- 
leged to hâve been used were themselves false, fictitious, or fraudulent. 
It is true that this is not alleged in so many words, but the even- 
numbered counts show that the demands against the government speci- 
fied in the vouchers are the same as those stated in the odd-numbered 
counts, and are alleged to be false, fictitious, and fraudulent, of ail 
which the défendant is alleged to hâve been well aware at the 
time. Moreover, the second clause of the section of the statute upon 
which the indictment is based, makes it a crime to use in support 
of any sort of claim against the government a false, fictitious, or 
fraudulent voucher, bill, receipt, roll, account, claim, certificate, affi- 
davit, or déposition, knowing the same to contain any fraudulent or 
fictitious statement or entry. 

Another objection urged to the validity of the even-numbered counts 
is that they do not allège to whom the alleged false, fictitious, and 
fraudulent vouchers were presented, nor in what manner they were 
used. It is insisted that averments in respect to those matters were 
essential in order that the défendant might be apprised of the nature 
and cause of the accusation against him, and that the court might 
be able to say whether or not the défendant used the vouchers 
in such a manner as to efïectuate the purpose for which they were 
used. It is the well-settled rule that the law, except in cases of pri- 
vate statutes and the like, need not be alleged. If the facts alleged 
are such that, read in connection with the provisions of the statute 
applicable thereto, they clearly state ail the essential éléments of the 
offense, then the indictment is sufficient. United States v. Van 
Leuven (D. C.) 63 Fed. 62, 67. When that is done the défendant is 
necessarily apprised of what he is required to meet, and any judg- 
ment of acquittai or conviction under such an indictment will, of course, 
be a bar to any subséquent prosecution for the same offense. That 
clause of the statute upon which the even-numbered counts in ques- 
tion are based makes it a crime for any person to make or use, or 
cause to be made_ or used, any false bill, receipt, voucher, roll, ac- 
count, claim, certificate, affidavit, or déposition, knowing the same 
to contain any fraudulent or fictitious statement or entry, for the pur- 
pose of obtaining or aiding to obtain the payment or approval of any 
claim upon or against the government of the United States or any 
department or officer thereof. 

Tummg to the twenty-second count in question (the other even- 
numbered counts being the same, except as to amounts, names, and 
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dates), it is seen that it charges thatthe défendant, at a certain time 
and place within the state and district of Montana, and within the 
jurisdiction of the court below, for the purpose of obtaining the ap- 
proval of a certain claim upon and against the government of the 
United States for the sum of $285.88 alleged to hâve been paid by him 
as United States Indian agent of the Ft. Belknap Indian réservation, 
in Montana, to two certain Indians, to wit, Turns Around and Brace- 
let, in payment of 14,394 feet of rongh himber, by paying to said 
Indian, Turns Around, the sum of $85.88 for 4,294 feet of rough him- 
ber, and by paying to said Indian, Bracelet, the sum of $200 for 
10,000 feet of rough lumber, did then and there knowingly, willfully, 
and unlawfuUy use and cause to bë used a certain false voucher, desig- 
nated on its face as "Voucher for Open-Market Purchases from In- 
dians." which said voucher contained the false, fraudulent, and ficti- 
tious statements and entries that on the 5th day of October, 1901, there 
•wzs paid by the défendant, as United States Indian agent of the Ft. Bel- 
knap Indian réservation, to said Indian Turns Around, the sum of 
$85.88 for 4,294 feet of rough lumber and to the said Indian, 
Bracelet, the sum of $200 for 10,000 feet of rough lumber, which 
said statements and entries so contained in said voucher were, and 
each of them was, then and there false, fraudulent, and fictitious, in 
that there was not paid, on the 5th day of October, or at 'any time, to 
said Indian, Turns Around, the surii of $85.88 for 4,294 feet of rough 
lumber, and that there was not paid, on said 5th day of October, 1901, 
or at any time, to said Indian, Bracelet, the sum of $300 for 10,000 
feet of rough lumber, he, the défendant, then and there well knowing 
that the said voucher was false, and that he, the défendant, then and 
there well knew that the said voucher contained each and every of 
the said false, fraudulent, and fictitious statements and entries. 

Thèse averments contained, in our opinion, every élément of the of- 
fense defined by the statute upon which the indictment is based, and 
sufficiently apprised the défendant of what he was required to meet; 
for the spécifie acts he is alleged to hâve committed are set out, the 
fraudulent purpose and intent with which they are alleged to hâve 
been committed is charged, and with knowledge of the law applicable 
to those acts he, like every one else, is legally chargeable. That the 
judgment of conviction against him is, like a verdict of âccjuittal would 
hâve been, a bar to any subséquent prosecution for the same of- 
fense, is unqûestionable. 

The court below committed no error in refusing to allow the wit- 
ness Zebaugh to testify that it was not usual for the Indian agents 
at other agencies of the government to read over the accounts and 
vouchers prepared for présentation to the Commissioner of Indian 
Afifairs before signing and forwarding them. 

After ail of the évidence on the part of the government and of the 
défendant had been introduced, counsel for the défendant moved the 
court to direct a verdict of acquittai, on the ground of variance 
between the date alleged in each of the odd-numbered counts when 
the claim described therein was made and presented, and the date of 
the voucher introduced in support thereof, and that there was a "fatal 
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variance between the allégations of each of said counts and the paper 
introduced in évidence in support thereof , in that the paper introduced 
in évidence in support of each count shows upon the face thereof that 
it is not a claim or demand, but that each of said papers contained the 
statement that it is a voucher for open-market purchases from Indians, 
and shows upon its face that it is a séries of receipts from certain 
persons, saying that they hâve received so much money from the ds- 
fendant for certain articles sold to the government, and that neither 
of said vouchers can be construed as the claim described in the count 
in support of which they were introduced." The court denied the mo- 
tion, the défendant reserved an exception, and hère insists upon such 
alleged variance. 

We think it a sufficient answer to the first objection to say that the 
date when the alleged claims were made and presented was not an 
essential part of the description of the ofifense, but merely a statement 
of the time when the alleged wrongful act was committed, substantial 
proof of which only is required. Greenleaf on Evidence, 56. 

Equally without merit, in our opinion, is the contention that the 
vouchers were not claims or demands against the government for mon- 
ey. They were parts and parcels of the quarterly account of the de- 
fendant rendered to the government, représenting that he had paid 
out so much money in his ofScial capacity, and used by him in con- 
nection with and in support of his claim to be allowed by the govern- 
ment that amount of money. 

Lastly, it is contended that the court below had no jurisdiction of the 
case, for the reason that whatever offense is charged was committed 
in the District of Columbia, and not in Montana. The answer to this 
is that the offenses were at least commenced in the state of Montana, 
and therefore come within the provisions of section 731 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 585] which is as follows: 

"Wlien any offense against the United States is begun In one judicial circuit 
and completed in another, it sliall be deemed to hâve been committed in 
either, and may be dealt with, inquired of, tried, determiued, and punished 
in either district, in the same manner as If it had been actually and wholly 
committed therein." 

We hâve not thought it necessary to review the large number of 
cases cited by the learned counsel in the case, but hâve given the points 
and authorities careful considération. 

Finding no sufficient reason for reversing the judgment, it is af- 
firmed. 

NOTE.— The followlng is the charge to the jury of HUNT, District Judge, 
in the court below : 

"I hâve observed throughout the trial of this case that you hâve given 
very strict attention to the testiinony of the many witnesses produced before 
you, prompted, I believe, by a détermination on your part to perform your 
responsibility by rendering a true verdict according to the évidence. The 
task of listening patiently to more than a hundred witnesses in one case is 
by no means an easy one, when it cornes to considering the testimony of each 
and every one with relation to the indlctment under which the défendant Is 
tried. And this task is rendered even more difîicult than it otherwise mlght 
be, because of the fact that over four-flfths of this large number of witnesses 
hâve been persons, Indians, whose testimony bas been placed before you 
througli Interprétera. Now, however, that you are about to take upon your- 
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selves the final responslblUty of dellberatlng upon and renderlng a verdict, In 
ordér that you may hâve an understandlng of the law pertinent to the casa, ■ 
I will instruct you as to those prinelples which are applicable. 

"The statute of the United States under whIch the défendant la Indicted 
reads as follows ; 'Every person who makes or causes to be made, or présents 
or causes to be presented, for payment or approval, to or by any person or 
officer in the civil, military, or naval service of the United States, or any 
claim upon or against the government of the United States, or any depart- 
ment or officer thereof, knowlng such claim to be false, fictltlous or fraudu- 
lent, or who, for the purpose of obtaining or aiding to obtain the payment or 
approval of such claim, makes, uses, or causes to be made or used, any false 
bill, receipt, voucher, roll, account, claim, certificate, aflidavit or déposition, 
knowlng the same to coutain any fraudulent or flctitious statement or entry, 
* * * every person so ofCending in any of the matters set forth in this 
section shall be imprisoned at hard labor for not less than one nor more than 
five years, or flned not less than oue thousand, nor more than flve thousand 
dollars.' [U. S. Comp. St. 1901, p. 3674.] 

"The presumption of the law is that défendant Bridgeman Is Innocent until 
he is proven to be gullty. This principle that there is a presumption of in- 
nocence is axlomatic and elementary law, and its enforcement lies at the foun- 
dation Of the administration of crlminal law. The presumption of innocence 
is said by the Suprême Court of the United States to be a conclusion 
dravvn by the law in favor of the citizen, by virtue whereof, when brought 
to trial upon a crlminal charge, he must be acquitted unless proven to be 
guilty. In ôther words, this presumption is an instrument of proof created 
by the law in favor of the one accused, whereby his innocence is established 
until sufficient évidence is Introduced to contradict the proof which the law 
bas created and to satlsfy you of his guilt beyond a reasonable doubt. This 
presumption oh the one hand, supplemented by any other évidence he may 
hâve adduced, and the évidence against him on the other, constitute the 
évidence from which the légal conclusion of his guilt or innocence Is to be 
drawn. There is another principle which pervades the crlminal law, that 
which relates to the condition of the mind to be produced by the proof re- 
sulting from the évidence in the case. I refer to the requirement of the law 
that you must be satisfled of the guilt of the défendant beyond a reasonable 
doubt. Définitions of what Is a reasonable doubt may sometlmes seem 
fraught with metaphysical distinctions, and may tend sometlmes to confuse. 
But it Is proper, and may be helpful to explain to a jury how learned courts 
hâve expounded the law in respect tb that state of the human mind which 
should be produced to bring about a reasonable doubt in dellberatlng in 
crlminal cases. So I give you the law, using the plaln language of one of 
the wisest judges known in our land. It 'is not such a doubt as any man 
may start by questloning for the sake of a doubt; nor a doubt suggested or 
surmised without foundation in facts or testlmony. It is such a doubt only 
as in a fair reasonable effort to reach a conclusion upon the évidence, using 
the mind in the same manner as in other matters of importance, prevents 
the jury from coming to a conclusion in which their minds rest satisfled. If, 
so using the mind and considering ail the évidence produced, it leads to a 
conclusion which satisfies the judgment and leaves upon the mind a settled 
conviction of the truth of the fact, it is the duty of the jury so to déclare 
the fact by the verdict. It is possible always to question any conclusion de- 
rived from testimony, but such questloning is not what is a reasonable doubt. 
It is that state of the case which, aftér tlie entire comparison and considéra- 
tion of ail the évidence, leaves the minds of the jurors in that condition 
that they cannot say that they feel an abiding conviction to a moral certainty 
of the truth of the charge." 

"I now proceed to summarize In a gênerai way the charges of the Indict- 
ment against the défendant. There are 39 counts in the indictment ; but you 
will be careful to remember that counts 7, 8, 15, 16, 33, 34, 37, and 39 are en- 
tirely withdrawn from your considération. In the counts, therefore, that you 
must consider, thèse are the charges : In each and every one of the counts 
having odd numbers, excepting those which hâve been withdrawn from your 
considération, the charge is substantialiy that the défendant as Indiau 
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agent knowlngly, wlllfiilly, and falsely made and presented for approval to 
the Commissioner of Indian Affalrs at Washington certain false, fic- 
titious and fraudulent claims against the government; that is, cialms for 
money said to hâve been paid by hlm as agent to certain persons for wood, 
lumber, oats, and labor, whlch never were paid, the défendant well knowing 
that the claims descrlbed in the several counts were false, fictitious, and 
fraudulent. AH of the odd-numbered counts, therefore, are predicatcd upon 
the first clause of the flrst statute which 1 hâve read to you. AU the counts 
with the even numbera (exceptlng, of course, those whlch are withdrawn 
entlrely from your considération) charge that the défendant, while Indian 
agent, for the purpose of obtaining the approval or payment by the govern- 
ment of the certain claims descrlbed in the several even-numbered counts, did 
knowlngly, willfully, and unlawfully use and cause to be used certain false 
Touchers, which said vouchers were deslgnated on the face thereof as 
vouchers for open-market purchases from Indlans, which said vouchers con- 
tained false, fraudulent, and fictitious statements and entries; that on the 
respective days specifled in the several even-numbered counts there was paid 
by the défendant, as Indian agent, to the certain persons named therein, the 
sums specifled in the counts for lumber, wood, oats, or labor, which said 
entries and statements contained in said vouchers were and are false, 
fictitious, and fraudulent; that there never was paid to the persons named 
in the vouchers the sums named, or any part of them ; and that défendant, 
as Indian agent, well knew that sucli vouchers were false and contained the 
false, fraudulent, and fictitious entries charged. 

"For your better understandlng. I will hand you the indietment, directing 
your attention to the fact that I hâve drawn a blue pencll through each and 
every count which bas been wlthdrawn from your considération. You will find 
that counts 1, 2, 3, 4, 9, 10, 11, 12, 19, 20, 21, 22, 23, 24, 27, 28, 29, 30, 31, and 
32 refer to lumber; counts 5, 6, 9, 13, 14, 17, 18, 35, and 3(î refer to wood; 
counts 25 and 20 refer to oats; and count 38 refers to labor. You will re- 
member that the évidence shows that the défendant Morris L. Brldgeman 
was the duly appointed aud qualifled Indian agent at the I-'t. lîelknap Agency 
in the state of Montana, and that he took his office upori July 1, 1900, and 
continued to act as agent until the ending days of April, 1902, when, after 
some examination and report by inspectors in behalf of the government, he 
was suspended from the performance of his duties, and thereafter was super- 
seded. 

"An Indian agent is required by law to give bond before entering upon the 
duties of his office; and the statutes of the United States require that each 
Indian agent shall within his agency manage and superintend ail intercourse 
with the Indians agreeable to law, and exécute and perform siich régulations 
and duties not inconsistent with law as may be prescribed by the Président, 
Secretary of the Intorlor, Commissioner of Indi,in Affairs, or the Superin- 
tendent ftf Indian Affalrs. He is obliged to 'réside and keep his agency with- 
in or near the territory of the tribe for which he may be agent ; and he is 
espressly prohibited from receiving any compensation other than such as 
the law expressly gives hini. As résidents of this state, where, as a matter of 
common knowledge there are a great many Indians, It is within the ordinary 
observation of ail of us that the position of an Indian agent is one of re- 
sponsibility and confidence. The Indians may be regarded as a people in a 
state of pupilage, their relation to the United States being chai-aeieri^.ed as 
that of the wards of the nation. They are dépendent upon the [inifed States 
largely for their daily food and for protection ; they rely upon the nation's 
greatness and its power ; they appeal to it for relief of their wants, and, as 
we hâve heard in the testlmony during the trial, speak of the gênerai govern- 
ment or the Président of the United States as their 'Great Father.' To he 
an agent of the government for such a trust, therefore, demands qualitiea of 
absolute honesty, diligence, fair dealing, and intelligence, to the end that no 
wrong may be done elther to the Indians or to the government. Wiien a 
man undertakes a public office, he should know the law, and it is his duty to 
inform himself with diligence and care of those rules and régulations of'the 
department which he is required to observe, and which may be neeessary fer 
him to know to enable him to act prudently and rightly ; and the presumption in 
140 F.— 38 
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thls case Is that the défendant Bridgeman did thls, and he Is chargeable with 
having done It. The régulations of the departmerit may be severe ; they may 
be Inconvénient; they may, In the judgment of the agent, be iinwise, and in 
fact may even impede the sucœssful and expéditions construction of desired 
improvements upon the réservation. But the agent and ail subordinates are 
nevertheless under obligations to follow them, and he and they must follow 
tliem if they would perform their officiai duties eorrectly, unless relieved by 
proper superior authority. 

"I shall not enter Into a detailed statement of the testlmony as heard by 
you, Inasmueh as counsel for the goverument and défendant hâve taken am- 
ple time in their arguments to marshal the facts, and by consent you hâve 
been allowed to write down memoranda of the accounts, vouchers, and exhib- 
its put in évidence before you. In order to convict the défendant under the 
counts which indict him for making or causlng to be made and presenting and 
causing to be presented for payment or approval of the Commlssloner of In- 
dian Afifalrs any claim or claims upon or against the government or auy de- 
partment or offlcer tbereof, knowing such claims to be false, fictitious, or 
fraudulent, you must be satisfled from the évidence: (1) That the claims, 
or any of them, as you may flnd, as described In the Indictment In the several 
odd-numbered counts thereof, were made and presented by défendant Bridge- 
man as Indian agent, or that he caused them, or any of them, to be made and 
presented to the government at Washington, for payment or approval. (2) 
That the sald claims or any of them were false, flctitious, or fraudulent. (3) 
That the défendant Bridgeman knew such claims, or any of them, were false, 
flctitious, or fraudulent. 

"A false claim means a statement or a clalm whlch Is not true. I think 
that the law dld not intend to make a mère mistake, made through error or In- 
advertence, to be brought wlthin the définition of a false claim as used in the 
law, if it was believed by the agent to be true. An error, for instance, might 
occur tn the amount of figures, or In the name, or thera might even be an In- 
advertent statement of a claim which might be teehnically in fact false. And 
if it were not known to the agent, and if he did not mean to make a false 
claim, a mistake thus honestly made would not expose him to punishineut 
under the statute. Neither Is a mère lack of business capaclty or prudence 
what the statute would punlsh for. But If the entry was an untrue one, and 
was known to the agent to be untrue and false, and was by him certlfied to 
while so knowing its false and untrue nature, then a jury should flnd that 
such a person, If on trial, did, wlthin the meaning of the statute, make a false 
claim. A flctitious claim against the government Is one preferred against It 
for supplies said to hâve been furnished to the government, or for services 
sald to hâve been rendered to it, no part of which said supplies or services 
were In fact rendered or supplied. A fraudulent claim against the govern- 
ment is a false or flctitious claim, gotten up or contrived by some person or 
persons with the design or purpose to deceive or defraud the government or 
its departments or ofiicers In Washington, or to présent It for approval or pay- 
ment. 

"Under the counts numbered in even figures, which charge the défendant 
with having, for the purpose of obtalning payment or approval of the alleged 
false, fictitious, or fraudulent claims, made, used, or caused to be made or 
used certain false recelpts, vouchers, rolls, accounts, or claims, knowing the 
same to çontain fraudulent or flctitious statements or entries, the proof must 
satisfy you that the purpose of the défendant was to obtain payment or ap- 
proval of such claims, that the claim or aeeount, or voucher, so made and pre- 
sented, was false, and that the défendant knew that said claim or account or 
voucher contained the fraudulent or fictitious statement or statements, or en- 
try or entries. It is not necessary that the proof should show that there was 
In fact an approval or payment of any such false vouchers or claims by the 
government It Is enough If there was a purpose on defendant's part to ob- 
tain payment or approval of such false and fraudulent claims, provided he 
knew such claims or vouchers were false, fictitious, or fraudulent In arriv- 
ing at what the defendant's purpose or intention was, it is proper for you to 
take into considération ail the évidence and circumstances of the case. 

"There Is évidence In the case going to show that certain payments said to 
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hâve been made to Indlans were In fact not made. The défendant would 
meet thlg wlth évidence tendlng to show that notwithstandlng such évidence, 
and notwithstanding the fact that the moneys sald to hâve been pald to the 
Indians were not in fact pald In certain cases, yet the amount of money author- 
Ized to be expended by the department in Washington was not exceeded 
and that there were in fact payments to others of the sums of money author- 
ized, and that, therefore, there was not any purpose on his part to secure the 
approval of false, flctltious, or fraudulent claims. This, however, would not 
be a justification, if the vouchers were in fact false, fictitlous, or fraudulent, 
and if the défendant knew that they were false, fictitlous, and fraudulent, 
and if his purpose in making and presentlng such vouchers was to obtain pay- 
ment or approval of them by the government. 

"It is unquestionably true that the défendant had a rlght to presuine that 
civil service clerks detailed by the department at Washington to perform cer- 
tain duties at the agency were honest and would faithfully perform their re- 
spective duties, and would prépare none but honest and truthful claims and 
vouchers for the agent to sign. It is undeniable, however, that certain of the 
aecounts and claims, the body of which were in the handvvriting of the then 
chief clerk, Fitzpatrlck, were not truthful, but were purposely made false. 
The admissions of Fltzpatrick prove the falsity of such aecounts or vouchers 
or claims made while he was at the agency up to October, 1901, and he bas 
admitted his own willful violation of the law and the régulations of the In- 
terior Department at Washington. Under such circumstances you should 
scrutinize his testimony wlth extrême care, in consldering it in connection 
wlth ail the other évidence before you, in arrivlng at a conclusion as to 
whfither or not the défendant himself, when he signed the vouchers and 
claims, also knew of their false, fictitlous, and fraudulent statements and en- 
trles. If the défendant did hâve such knowledge or bellef when he dld slgn 
the vouchers or claims, he is guilty under the counts charging him wlth mak- 
ing and presentlng the partlcular false, fictitlous, and fraudulent claims and 
aecounts testlfled to by Fitzpatrlck as made ont by him (Fltzpatrick) ; but if 
the défendant signed such vouchers or claims, so made" out by Fltzpatrick, 
honestly and without knowledge or belief of their false character, you should 
acquit him under such counts. 

"There Is évidence tendlng to show that the défendant was a drlnking man, 
and that durlng the time he was agent he drank a great deal and was fre- 
quently more or less under the influence of llqnor. This testimony was ad- 
mitted that you might bave before you ail the facts and circumstances sur- 
rounding or shedding Ught upon the making and presentlng of the claims and 
vouchers, to the end that you may weigh them ail in determining whether the 
défendant, at the time of the making and presentlng, had knowledge that the 
claims and vouchers contained any false, fraudulent, or flctltious statements. 
But drunkehness is not an excuse for crime. As a gênerai rule, voluntary 
Intoxication affords no excuse, justiflcation, or exténuation of a crime com- 
mitted under its influence, and you should considar the évidence upon this 
point with great caution. 

"The défendant bas taken the witness stand in his own behalf, and you 
should not dlsregard his testimony upon the ground alone that he is the de- 
fendant. He bas a right to do this. You should consider his testimony in 
connection with that of ail the other wltuesses in the case. But, in passing 
upon the credibility of bis statements, you should remember that he Is the de- 
fendant, and you should consider his Interest in the resuit of the case, his 
motives in testifying, and the nature and seriousness of the crime charged. 
There is a presumption of law that a witness is presumed to speak the truth. 
This presumption, however, may be repelled or overcome by contradictory 
évidence, or by évidence that the gênerai réputation of the witness for truth, 
honesty, or integrity is bad. You, and you alone, are the Judges of the cred- 
ibility of the witnesses. If you belleve that any witness bas willfuUy sworn 
falsely to any material matter Involved in the case, you bave the power to dis- 
regard the testimony of such witness entirely, and throw it ail aside, except 
in so far as it may be corroborated by the testimony of other crédible wit- 
nesses. 

"It is proper, in directing your attention to ail the facts and circumstances 
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brought out In tlje testimony heard by you and to be consîdered, that I call 
your attention to the proof introduced as to the former good réputation of the 
défendant for honesty and integrity in tlie community in which he lived. The 
law makes It yoùr duty to consider this in connection witii ail the other évi- 
dence in the case, and if, upon considération of the évidence In the whole case, 
Including that of good character, you are satisfled of the defendant's gullt 
beyond a reasonable doubt, you should convict ; otherwise, you should acquit. 

"Xou may convict the défendant of any or ail the counts submitted to your 
considération and under which he is tried, or you may acquit him of any or 
ail. If you convict him under one or more counts, you should specify the 
partieular counts under vFhich you flnd the verdict of guilty ; and if you ac- 
quit him under any one or more counts, you should specify In your verdict 
that you flnd him not guilty under such and sueh counts ; that Is, let your ver- 
dict. If It be guilty, specifj' the partieular charges of which you may conviqt 
him. If you flnd him not guilty under any and ail counts, your verdict should 
be simply not guilty. 

"AH 12 of you must concur In any verdict rendered. 

"I now submit the case to you. gentlemen. Woigh the évidence very care- 
fully and Impartially. give respectful considération to the arguments of coun- 
sel, cbnscientiously apply the law to the whole case, and you will do your 
duty between the government of the United States and this défendant" 
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Circuit Court of Appeals, Sixth Circuit. November 6, 1905.) 

No. 1,389. 

1. BANKBtTPTOT — VOIDABLE PbEFEBENCE — DeBT SeCTJEED BT LI NEECOBDE0 MoET- 

OAGE. 

Under the laW of Tennessee an unrecorded mortgage Is valid as be- 
tween the parties, where given in good falth to seeure a valld debt, and, 
where such a mortgage was given more than four months prior to the 
mortgagor's bankruptcy, its payment within such four months does not 
constitute a voidable préférence. 

2. Same — ^Action by Masteb to Avoid Pbefeeence — ^Issues and Pboof. 

Where, to a blll by a trustée in bankruptcy to recover money paid to de- 
fendant by the bankrupt as an unlawfu! préférence, défendant answered, 
setting up as a défense that the payment was in satisfaction of a debt se- 
cured by a mortgage given more than four months prior to the bankruptcy, 
the validity of said mortgage is in issue, and the burden on such Issue is 
on the défendant. 

3. Same — Mobtqage — Good Faith — Effbct or Agbeement Not to Reooed. 

Good faith, as well as a valuable considération, is essential to the validi- 
ty of a mortgage, and while an agreement to withhold it from record is 
not of itself such évidence of a f raudulent purpose- as to constitute f raud 
In law so as to set aside the mortgage in a suit by a trustée in bankruptcy, 
It is a eircumstance constitutlng more or less cogent évidence of a want of 
good faith, açcording to the partieular situation of the parties and the la- 
tent as Indlcated by ail of the facts and circumstances of the case. 

4. Same — Voidable Pbbfebence — Payment of Invalid Mobtgage. 

A mortgage by an insolvent debtor In favor of bis brother, purporting 
to seeure advances made and to be made, which was not delivered until 
two years after it was signed, and then under an agreement that it 
should not be recorded until necessary for the protection of the mortgagee, 
and which was In f act never recorded, the property having been conveyed 
to the mortgagee by the mortgagor a few days prior to his bankruptcy, 
held, under the évidence, not to hâve been given with an intention that it 
should constitute a lien until recorded, nor In good faith, so as to consti- 
tute a valld lien against the mortgagor's creditors in bankruptcy; and 
the conveyance of the property held a voidable préférence. 
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5. Same — Sott to Recovee Préférence — Estent of Recovery. 

In a suit by a trustée in bankruptcy to recover an unlawful préférence, 
only so mueh is recoverable as is necessary for the payment of clalms 
and the costs and expenses of administering the estate. 

6. Altebatoh of Instrument. 

Any presumption whieh may exist that an altération discoverable by in- 
spection and unexplained by the instrument itself was made Vjefore de- 
livery is rebutted by any other'suspicious circumstance, and the burden 
is upon the party introducing or relying upon such altered instrument to 
explain. 

Appeal from the District Court of the United States for the 
Eastern District of Tennessee. 

This is a bill by the trustée in bankruptcy of I. B. Merriam to recover the 
purchase price of a tract of coal land alleged to hâve been sold and conveyed 
by the bankrupt to his brother, Thos. Merriam, -within four months of bank- 
ruptcy, for the purpose of preferring said Thos. Merriam by the application of 
the price to the payment of an alleged indebtedness to the purchaser, con- 
trary to the provisions of the bankrupt act. There was a decree holding the 
application of the purchase price to hâve been a préférence, and requirlng 
the exécuter of Thos. Merriam to pay to the complainant a sum sufflcient to pay 
the bankrupt's unsecured debts. The complainant appealed, because the 
court did not require the fuU amount of the purchase money to be pald to 
him, and the executor of Thos. Merriam has appealed from the entire decree. 

Williams & Lancaster and Pritchard & Sizer, for appellant 
King, Waters & Page and Brown & Spurlock, for apellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the facts). The facts as 
we find them to be upon the weight of the évidence, necessary to be 
preliminarily stated, are thèse: 

1. On January 1, 1903, I. B. Merriam, the bankrupt, and C. H. 
Jarnagin, being joint owners of a tract of coal land situated in Cum- 
berland county, Tenn., joined in a sale and conveyance of same to 
Thos. Merriam, a brother of the bankrupt. For the undivided in- 
terest of I. B. Merriam, Thos. Merriam agreed to pay $65,000 in 
money and $30,000 in the stock of the Tennessee Lumber & Coal 
Company, a corporation to which Thos. Merriam immediately sold 
and conveyed the land. This purchase price was appropriated by 
agreement between the parties as follows : (a) In clearing the title 
by acquiring a small interest in a part of the land owned or claimed 
by one Wright, $5,400. (b) By discharging a lien upon the bankrupt's 
interest in favor of the Chattanooga Savings Bank, $2,000. One of 
the conditions of the sale was that the above prior Hens should be 
paid ofif, so that the remainder of the purchase price is alone in- 
volved in the question of an unlawful préférence. The shares of 
stock thus received were immediately pledged to Thos. Merriam to 
secure him as indorser of a note for $10,000, that day made and dis- 
counted by I. B. Merriam in a bank at Rochester. The remainder of 
the cash proceeds of sale, after providing for the two superior liens 
mentioned above, and the proceeds of the new note indorsed by Thos. 
Merriam, were applied and appropriated as follows : First, to the pay- 
ment of an alleged indebtedness of I. B. Merriam to Thos. Merriam ; 
second, to Thos. Merriam's exonération as security or indorser upon 
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obligations of I. B. Merriam to a bank at Rochester, N. Y., the rési- 
dence of Thos. Merriam; third, to the exonération of Thos. Merriam, 
as security or indorser for I. B. Merriam or I. B, Merriam & Son, up- 
on paper outstanding at Chattanooga, the place of résidence of the 
bankrupt. The funds with which thèse latter payments were made 
were placed in the hands of I. B. Merriam, bankrupt, with the dis- 
tinct agreement that Thos. Merriam should be protected by the pay- 
ment of the claims upon which he was liable. 

It is possible that ont of the gross sum of $75,000 in money aris- 
ing from the sale of the land, including the $10,000 raised by pledge 
of the shares of stock received as part of the price, that a few 
thousand dollars, not exceeding $10,000, was used by the bankrupt for 
purposes other than the protection of his brothcr; for the évidence 
is not clear or detailed as to the sums retained in the fîrst instance 
by Thos. Merriam on account of the indebtedness of I. B. Merriam 
to him or for the purpose of paying ofï claims at Rochester upon 
which he was liable in some form of suretyship. Neither is the évi- 
dence satisfactory as to the précise amount of the claims paid off at 
Chattanooga by I. B. Merriam out of the proceeds of sale under 
his agreement to protect his brother by such application of that part 
of the price brought to Chattanooga from Rochester. At the time 
of this transfer and appropriation 1. B. Merriam was hopelessly in- 
solvent, and within 10 days he fîled his voluntary pétition to be ad- 
judicated a bankrupt, and was so adjudged. His assets consisted of 
a number of parcels of real estate situated in Chattanooga, ail mort- 
gaged for their full value or more, and a remnant of a stock of mar- 
chandise belonging to the fîrm of I. B. Merriam & Son, appraised at 
$1,800. The debts of I. B. Merriam individually and of I. B. Merriam 
& Son, excluding debts due to Thos. Merriam, or secured by him, and 
wholly unsecured, aggregate approximately $50,000, with no assets 
to apply to their payment if the purchase price of this coal land be 
excluded. It is therefore évident that when I. B. Merriam agreed 
to apply the proceeds of the sale of this land in exonération of Thos. 
Merriam as his surety, and in payment of the alleged indebtedness to 
him, that he was hopelessly insolvent and could not but know that 
such was the case. Neither was this a récent condition, for the évi- 
dence satisfactorily shows that for several years he had been in 
failing circumstances, and that his creditors were held ofï only by the 
apparently unincumbered condition of his coal lands, and the con- 
stant promise that he was about to dispose of them for a price which 
would pay ail of his debts and disencumber his Chattanooga prop- 
erty. 

2. Neither do we see any reason for disagreeing with the court be- 
low in respect to its conclusion that Thos. Merriam was aware of 
his brother's condition at the time he bought the land hère in- 
volved, or of such suspicious facts as to charge him with inquiry and 
notice of such facts as he might hâve learned by an inquiry con- 
ducted in good faith. The bankrupt was his brother. For several 
years he had been supporting his crédit, both by endorsements and 
by lending him money. He claims that as far back as 1897 he had 
taken his brother's note for $35,000, secured by an unrecorded mort- 



BOGEES V. PAGE. 599 

gage upon his undivided interest in this coal land. This note he 
daims was for moneys theretofore loaned his brother from time to 
time which at the time the note and mortgage were given approximat- 
ed $26,000, and for additional sums which he might thereafter lend 
him. This debt grevv by reason of further alleged loans and through 
accumulation of interest until it approximated $44,000 at the date of 
payment, January 1, 1903. In addition to this, he claims to hâve in- 
curred Hability for him to the extent of probably $15,000 more. That 
his brother's aiïairs were not prospérons and that his debts were in- 
creasing he was bound to know from the nature of his own trans- 
actions with him. It is true he did not Hve at Chattanooga, but he 
occasionally visited his brotlier and concèdes some degree of knowl- 
edge touching other indebtedness of the bankrupt. His déposition 
in support of his défense has been carefuUy read. It is neither full 
nor frank, and impresses us with the conviction that he was aware of 
the precarious condition of his brother's afïairs as far back as Sep- 
tember, 1897, when he claims to hâve demanded a mortgage upon 
this coal land. That he should agrée not to record the instrument then 
taken until he should deem it necessary for his own protection is 
signifîcant of his knowledge of his brother's condition and of the ef- 
fect upon his crédit if recorded. The very fact that after carrying 
his brother for years he should demand the immédiate payment of 
his entire debt out of the proceeds of the sale of this land, and his 
exonération from Hability as surety by the payment of every debt 
upon which he was bound, admits of but one explanation in the Hght 
of this évidence, and that is that he knew his brother was insolvent, 
and that, if he was not thus preferred, he would lose a large part of 
his debt. The mère fact that the mortgage of 1897 was not re- 
corded does not, under the law of Tennessee, afïect its validity, ex- 
cept as to creditors and purchasers without notice, if it was made for 
a valuable considération and in good faith. 

As between the parties to the instrument, it was, if made and held 
in good faith, a perfectly vahd security. Shannon's Tennessee Code, 
§ 3749 ; Grady v. Sharron, 6 Yerg. 320 ; Hays v. McGuire, 8 Yerg. 
92; Green v. Goodall, 1 Cold. 404; Woods v. Bonner, 89 Tenn. 411, 
18 S. W. 67. Being a valid security under the law of the state, it was 
entirely compétent for the mortgagee to demand and receive payment, 
or to enforce his lien in default, and, if foreclosure occur or payment 
is received by the voluntary action of the mortgagor before the prop- 
erty is seized by creditors or impounded as a conséquence of an ad- 
judication in bankruptcy, the transaction will not be a préférence, 
provided the unrecorded lien was created more than four months be- 
fore adjudication. The préférence over other creditors in such case 
was given when the mortgage was executed and deHvered. Sabin 
V. Camp (C. C.) 98 Fed. 974; Humphrey v. Tatman, 198 U. S. 91, 
25 Sup. Ct. 567, 49 L. Ed. 956. It follows that if the défendant has 
shown an appropriation of a part of the purchase price of the bank- 
rupt's coal land in satisfaction of a valid indebtedness secured by an 
unrecorded lien made, accepted, and held in good faith, more than 
four months before the fîling of the mortgagor's voluntary pétition 
in bankruptcy, he may escape a decree against him to that extent. 
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3. The real controversy is as to whether the unrecorded securitj 
set up by the défendant was a valid, good-faith instrument. But, 
before considering this question of fact, it is necessary to détermine 
whether the good faith of this unrecorded mortgage is open to ques- 
tion under the pleadings. The défendants very strenuously insist 
that its validity is not attacked by any pleading, and hence it is not 
subject to investigation. The original bill charges that the convey- 
ance by the bankrupt of his interest in this tract of land only eight 
days before filing his pétition to be declared a bankrupt was a con- 
veyance "made and contrived of mahce, fraud, covin, and collusion 
to the intent and purpose, to hinder, delay and defraud creditors of 
said bankrupt of their lawful and just actions, suits, debts and acts 
and therefore wholly null and void," and that said Thomas Merriam 
was aware of the fraudulent purpose of his brother and accepted the 
deed in order to aid him in defrauding his creditors. Upon this 
theory, the land having been at once sold and conveyed by Thomas 
Merriam to a coal mining corporation, the bill seeks to recover the 
value of the interest of the bankrupt. 

But the bill also proceeds upon the theory that the défendant claims 
to hâve appropriated the agreed price of the land "in liquidation of 
claims or demands" that said défendant had against the bankrupt. If 
this be true, says the complainant in his bill, then such an appropria- 
tion was an unlawful préférence, the grantor being insolvent and in- 
tending a préférence, and his intent being known to the purchasing 
créditer. The prayer of the bill is, first, that the sale and transfer be 
decreed null and void as made in fraud of creditors, or, second, if 
mi.ctaken in this, that the appropriation of the price to the satisfaction 
of debts due to the défendant be declared an unlawful préférence, etc. 
After denying ail averments of fraud in fact and of knowledge of the 
insolvency of the bankrupt or intent to procure a préférence forbidden 
by the bankrupt law, the answer proceeds as follows: 

"Défendant further allèges afHrmatively by way of défense to said pétition 
that the facts concerning the transaction between this défendant and said 
bankrupt are as follows : That this défendant has loaned from time to tlme, 
since, during, or about the year 1892, to said I. B. Merriam varions sums of 
money, and has indorsed various notes for said I. B. Merriam. That during 
the summer of 1897, the said I. B. Merriam executed and delivered to the trus- 
tée therein named, for the beneflt and security of this défendant, a trust deed 
conveying ail his Interests in the lands mentioned in said pétition herein for 
the sum of $25,000 which trust deed was executed, delivered, and accepted a» 
and for a complète and continuing security to this défendant for any and ail 
sums of money which he might loan to said I. B. Men-iam, and as and for a con- 
tinuing security to this défendant for any liability which he might incur by 
reason of indorsing notes or other commercial paper for said I. B. Merriam. 
That thereaf ter, and on or about the llth day of April, 1899, said bankrupt exe- 
cuted and delivered to this défendant for the security of défendant another 
trust deed, conveying tlie same property which was and was intended to be con- 
tinuing security far the benefit of this défendant for any indorsement which he 
might make for said I. B. Merriam and for any and ail sums of money which he 
might loan him to the amount of $35,000, and Interest. And said deed was 
thereafter delivered by this défendant to the trustée therein named in said 
month of April, 1899. That this défendant loaued to and indorsed for said I. 
B. Merriam from time to time to the amount of $55,000. That said I. B. Mer- 
riam had endeavored repeatedly to sell said coal lands, but without suceess. 
That during or about the month o£ December, 1902, défendant entered Into an 



EOGERS y. PAGE. 601 

agreeinent with sald I. B. Merrlam, by the terms of which thls défendant was to 
enter Into possession of said premises and negotiate a sale of the same, If 
possible, and out of the proceeds of sald sale flrst pay himself the amount due 
for money loaned and take up such paper as he was liable on as Indorser and 
for al! of -which he was secured by the trust deed aforesald. That in pur- 
suance of said arrangement this défendant made a sale of sald premises, tooli 
title thereto from sald I. B. Merriam, and out of the purchase price of $65,000 
pald the debt to him, this défendant, and notes on which he was accomoda- 
tion Indorser in bank of Syracuse to the amount in ail of $42,000 or there- 
abouts, and pald over to sald I. B. Merriam in cash the sum of $25,032 or 
thereabouts. That after such transaction was completed défendant was In- 
formed by hls said brother, I. B. Merriam, that he was not going to bave suf- 
ficlent money to pay ail of his debts, and the défendant inquired of hls said 
brother as to the amount he would require In addition and was told that he 
would require $10,000, and with said sum he could pay ail hls creditors and 
would be In comfortable clrcumstances and could keep his Chattanooga real 
estate. That thereupon this défendant loaned to sald I. B. JMerrlam the sum 
of $10,000 in addition to the $25,032, which he has turned over to hlm out of 
the proceeds of sald property." 

The answer concludes as follows: 

"That the lands to which this défendant so took title were lands upon which 
this défendant had perfect secm-ity and a valid lien under and by virtue of 
the trust deeds hereinbefore referred to and as to which lands no other credit- 
ors had or could acquire any lien or title whatever. Wherefore défendant 
prays that the pétition and the bill of petitioner and complalnant herein be dls- 
mlssed, with costs, and that it be adjudged that thls défendant obtained no 
unlawful préférence as against the creditors of sald I. B, Merriam, and that 
défendant obtained from sald I. B. Merriam a perfect title to the lands de- 
Bcrlbed in the pétition herein." 

The issues thus made are, first, the gênerai fraudulent character of 
the conveyance of June 1, 1903 ; second, if not fraudulent, that the 
appropriation of the agreed purchase price in payment of ' the 
claims of the grantee and in his exonération as a surety was an un- 
lawful préférence under the bankrupt law. 

As a défense to this charge of an unlawful préférence the défendant 
sets up an unrecorded secret lien given more than four months before 
bankruptcy, and in effect says: 

"Thls was a valid bona flde lien, good between the parties although unrecord- 
ed, and made more than four months before bankruptcy, and the application 
of the purchase money in discharge of such a lien was not a préférence." 

The défense is a good one, but the burden of establishing the ex- 
istence of such a valid pre-existing lien is upon the défendant, who 
thereby seeks to escape liability as for a préférence. This was the 
view of Judge Clark, and in his conclusion we concur. 

Conceding that the évidence shows that I. B. Merriam was in- 
debted to his brother in September, 1897, to the extent of approxi- 
mately $25,000, as now claimed, and that his debt was from time to 
time increased until it approximated $44,000 in June, 1903, there re- 
mains the question as to whether there existed at the latter date any 
vahd bona fide lien for the security thereof made more than four 
Tionths before that time. That there ever was an unrecorded mort- 
^age upon this land in favor of Thos. Merfiam appeared for the first 
tiuie in his original answer, an answer prepared and filed in his hfe- 
time and the pleading upon which ail the évidence was taken upon 
which this case was heard. That answer set up and claimed a right to 
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appropriatè the purchase price of this land uhder two distinct mort- 
gages, both made several years before bankruptcy, and neither cor- 
responding in essential particulars to the single mortgage produced 
and relied upon at the hearing. One, he says, was made in the sum- 
mer of 1897 to seclure $35,000, as a "continuing security to this de- 
fendant for any and ail sums of money which he might loan to I. B. 
Merriam, and as and for a continuing security to this défendant, for 
any liabiHty which he might incur by reason of indorsing notes or 
other commercial paper for said I. B. Merriam." Another, he says, 
was made on or about April 11, 1899, conveying same property, 
"which was intènded to be a continuing security for the benefit of this 
défendant for any indorsement which he might make for said I. B. 
Merriam, and for any and ail sums of money which he might lend 
him to the amount of $35,000 and interest. And said deed was there- 
after delivered by this défendant to the trustée therein named, in 
said month of April, 1899." 

The instrument under which the défendant claims a lien more than 
four months antécédent to the bankruptcy of I. B. Merriam is a mort- 
gage purporting to hâve been executed September 24, 1897, to Thos. 
M. Merriam, as trustée, to secure a note made by I. B. Merriam of 
even date to Thos. Merriam for $35,000, payable one year after date, 
without interest. A note of same date and for $35,000, signed by I. 
B. Merriam and payable to Thos. Merriam, has also been produced in 
évidence. This mortgage does not correspond in date with either 
of the mortgages or trust deeds set up in the answer. The déposi- 
tions of both Thos. and I. B. Merriam were taken at large, and each 
undçrtook to show the amount of indebtedness of the bankrupt to 
Thos. Merriam. They both testify to the exécution of the instrument 
in évidence, but neither prétends that any other mortgage was ever 
made and neither in any way undertakes to explain the averments 
of Thos. Merriam's answer in respect to the lien relied upon to de- 
feat the claim for recovery of thé price of this land as a preferential 
appropriation. That the instrument produced was originally written 
to secute a note for $25,000, and that it has been altered so as to 
make it secure a note for $35,000, is apparent from a careful ex- 
amination of the original instrument, which constitutes a part of the 
record in this case. 

Whether in the absence of suspicious circumstances a presumption 
would not exist that an altération discoverable by inspection was not 
made at the time of exécution we need not décide. The question at 
last is one of fact, for this court to détermine upon ail the facts and 
circumstances ; this being an appeal in equity. There are two cir- 
cumstances which tend to rebut any presumption of an altération 
contemporaneous with the exécution of the paper. The first is that 
the ink used in making the altération is of a darker color than that 
of the body of the instrument. This suggests the use of a dififerent 
ink or an altération materially later than the writing in the body of 
the paper. It may be that the altération was made before delivery, 
but after the original paper had been drawn. It may be that it was 
made after delivery by consent of the parties, and for the purpose 
of enlarging the security because the debt had been enlarged. There 
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should hâve been an explanation. There is none, save that counsel 
say thèse altérations were not drawn to their attention until argu- 
ment of the case below. 

But, even then, no effort was made to explain, and the court is 
left to conjecture when and why so material an altération should hâve 
been made. The other circumstances of suspicion in view of this al- 
tération is the fact that the orginal answer set up two distinct mort- 
gages, one to secure a $35,000, and another to secure a $35,000 note. 
There is now no pretense of an independent mortgage to secure 
$35,000, but rehance is placed upon a mortgage originally drawn 
to secure a debt of $25,000, which has been altered to secure a 
$35,000 debt, and yet does not correspond in date with that described 
in the answer. An altération by consent of both parties of an instru- 
ment to secure $35,000 to one securing a debt of $35,000 may hâve 
left an impression in the mind of Thos. Merriam, in the absence of 
the instrument, that he had had two independent mortgages, one for 
$35,000, and the other for $35,000, and that he instructed his counsel 
as to the facts to be stated in his answer while laboring under this 
impression. Whatever the truth of the matter, there is no adéquate 
explanation of this siirprising variance between the answer and the 
évidence or of the altération of the mortgage produced in so material 
a matter as the amount of the hen created. The case went to a hear- 
ing upon the allégations of the answer, setting up two distinct mort- 
gages, neither of which correspond with the single mortgage in évi- 
dence. After the hearing the défendant died. Whereupon, while the 
case was under advisement, his executors, the présent appellants, 
came in and asked to hâve the cause revived against them. They at 
the same time obtained leave to amend the answer of the deceased 
testator in respect to the lien justifying his appropriation of the pur- 
chase price of the bankrupt's coal land by making it to read : 

"That the deed of trust executed by I. B. Merriam, to secure the note of 
$35,000 which was dated September 24, 1897, was of even date with said note 
and also dated September 24, 1897, and n;as the only deed of trust executed 
Ity I. B. Merriam to secure the indehtedness due from Mm to Thos. Mer- 
riam in June, 1903." The Italics are ours. 

This amendment was allowed upon the afïidavit of Mr. E. J. Page, 
the lawyer who drew Mr. Thos. Merriam's answer and took his de- 
position. That afïîdavit amounts to nothing more than an expression 
of Mr. Page's opinion that, as the answer was unsworn, and Mr. Mer- 
riam in délicate health, he probably misunderstood his client's in- 
structions in regard to the facts, and that in the taking of the évi- 
dence he had not discovered the discrepancy between the answer 
and the évidence in this matter. As tending to throw further sus- 
picion upon the bona fides of the mortgage under which Thos. 
Merriam's appropriation of so large a part of the purchase price of 
this land is sought to be justified, the évidence strongly tends to show 
that the mortgage, whether for the one sum or the other, was never 
intended to constitute an immédiate security for the debt existing 
at its date or to be created thereafter. It was never recorded, and re- 
mained a secret lien until disclosed during the bankruptcy pro- 
ceedings. The tramaction was between brothers. The son of the 
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bankrupt was the trustée. Not only was its existence kept secret, 
but existing and subséquent creditors were lulled into inactivity by 
repeated assurances from the mortgagor that this coal land was un- 
incumbered, and that he was about to make a sale of it, and that the 
proceeds would pay ail of his debts and leave his other property 
unincumbered. Indeed, just prior to the actual sale to his brother, 
and while that was being negotiated, he assured several of his local 
creditors that hè was about to sell, and upon his return from the East 
would be able to settle with ail of them. He went East, concluded the 
sale to his brother, and returned with only the money necessary 
to pay oflf obligations upon which Thos. Merriam was bound, having 
received it from his brother under pledge to use it in that way only. 
This done, he at once applied to be declared a bankrupt. 

At the date of this mortgage, September 24, 1897, the mortgagor 
was, as we hâve before stated, actually insolvent. Ail of his realty, 
other than this coal land, was mortgaged for its full value or more. 
He had a heavy unsecured debt to his brother and others ; the debt 
to his brother then approximating $25,000. He was in business as a 
grocer. But that business was then dwindling for w^nt of capital 
to carry it on. He entertained the hope that Chattanooga real estate 
would recover the values which prevailed when he acquired his 
Chattanooga real estate, and that, if he could hold on, he might or 
would save himself. This much his brother knew. His own loans 
were confessedly to enable him to tide over a period of dépression by 
enabling him to continue business and hold on to his spéculative, 
but mortgaged, investments. In this situation Thos. Merriam de- 
manded a mortgage upon the only unincumbered property of any 
important value owned by his brother, a mortgage not to secure a 
loan presently made, but a debt which had been growing for years, 
and to secure such other advances as he might thereafter make. 
And so a note for $35,000 was taken, and a mortgage to secure same, 
though only $25,000, was then owing. This unmortgaged coal land 
was then and for years afterward the chief prop upon which I. B. 
Merriam's crédit leaned and by which he was able to hold his credit- 
ors off. In this condition of things the disclosure of a debt of $35,- 
000 to Thos. Merriam and a mortgage to secure it would in ail human 
probability precipitate matters and bring down upon him every 
créditer he had. 

The mortgage purports to hâve been drawn and acknowledged 
September 24, 1897, but was not delivered until some time in 1899. 
Some time in the year last mentioned Thos. Merriam visited Chat- 
tanooga. The mortgage was then, as we understand the évidence, 
placed in the hands of Thos. M. Merriam, a son of the bankrupt, his 
partner in business and the trustée named therein. This delivery, if 
such it was, was under an agreement that the instrument should not 
be recorded until such time as it should become necessary for the pro- 
tection of the Merriams. This agreement Thos. Merriam says was 
made after he had had the trustée obtain the opinion of counsel as 
to its efïect upon the validity of an unrecorded lien. Now, was it 
intended that this mortgage should at once become an existing 
spécifie lien upon the lands described therein from and after Septem- 
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ber 24, 1897, for the sole and single purpose of securing the debt 
then due and advances thereafter to be made, an intention to make 
such further loans being in no way disclosed, or was it intended as a 
prospective security to become eiïective as such by registration at 
such time as the interests of the beneficiary should require? That 
it was not intended to become effective when made and dated is plain 
from the fact that it was not delivered for perhaps two years, and 
when it was placed in the hands of the trustée, the bankrupt's son and 
partner, it was subject to the agreement against registration. If the 
meaning of what then occurred was that the instrument was to be 
held by way of escrow, becoming eiïective as a spécifie lien only in 
the event the affairs of I. B. Merriam should get into such a situation 
as to require the protection of his brother by putting this agreement 
for a mortgage into efïect as a spécifie loan, there would be no reason 
for claiming that it ever came into efïect prior to June 1, 1903, and 
then only as a conséquence of an agreement of the parties then made. 
That it was the purpose of the parties that it should only go into ef- 
fect as a lien when registered is most consistent with the conduct of 
the parties, and this was the conclusion of the court below, and in 
this we are disposed to concur. 

Taking ail the facts and circumstances of the case together, we are 
not convinced that the court below erred in holding this mortgage 
invalid for want of good faith, irrespective of whether it was intended 
to go into efïect when delivered in 1899 under the agreement against 
registration. That agreement, we are convinced, was made for the 
purpose of enabling I. B. Merriam to hold himself out as the owner 
of this coal land. This he did. He was thereby enabled to continue 
in business for several years ; his debt constantly increasing. The 
fact that this was a secret lien gave this property the appearance of 
being unincumbered, and was the moving inducement of some of his 
existing creditors to grant delay by extension and renewal. The 
debtor actively represented this land as an available asset which he 
was in constant expectation of selling, and that the proceeds would 
pay ail his debts and disincumber his other property. Thèse repré- 
sentations operated to quiet his existing creditors and to obtain from 
some of them extensions and renewals and new crédit in at least one 
proven case. Neither is the unexplained altération of the mortgage, 
aside from its technical efifect as an altération, consistent with a bona 
fide purpose to secure a lien for an honest debt. Thèse facts and 
others, not so important, but yet of some weight which appear in the 
transcript, convince us that the lien claimed was not a bona fide lien 
of more than four months' existence at date of bankruptcy. That 
good faith, as well as a valuable considération is necessary to sus- 
tain a mortgage or conveyance against creditors, has been considered 
as essential ever since Twynes' Case, 3 Coke, 80 ; Davis v. Schwartz, 
155 U. S. 631, 638, 639, 15 Sup. Ct. 337, 39 L. Ed. 289; Story, Eq. 
353. 

The mère fact that a mortgage has by négligence been omitted 
from registration does not avoid it as between parties. Cowan v. 
Gill, 11 Lea (Tenn.) 674; Blennerhassett v. Sherman, 10? U. S. 100, 
111, 36 L. Ed. 1080 ; In re Shirley, 112 Fed. 301, 50 C. C. A. 253 ; Insur- 
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ance Ço. v. Shoemaker, 95 Tenn. 78, 83, 31 S. W. 270. But there 
is a distinction bet\veen a mère négligent failure to record a mort- 
gage or deed and a delibierate agreement to do so, although the mère 
fact of an agreement to withhold from record is not of itself such évi- 
dence of a fraudulent purpose as to constitute fraud in law. It is, 
however, a circumstance çonstituting more or less cogent évidence 
of a want of good faith, according to the particular situation of the 
parties and the intent as indicated by ail of the facts and circum- 
stances of the particular case. 14 A. & Eng. Enc. Law, p. 526 ; Story, 
Eq. § 363 ; Bigelow on Fraud, p. 88 et seq. ; Brown v. Easton (C. C.) 
112 Fed. 592 ; Corwine v. Thompson N. Bank, 105 Fed. 196, 44 C. 
C. A. 442 ; Cadogan v. Kennett, 3 Cowp. 433 ; Davis v. Schwartz, 155 
U. S. 631, 639, 15 Sup. Ct. 237, 39 L. Ed. 289 ; Blennerhassett v. 
Sherman, 105 U. S. 100, 117, 26 L. Ed. 1080; Hafner v. Irwin, 23 
N. C. 490; Hilliard v. Cagle et al., 46 Miss. 309. 

The conclusion we rea,ch is that the application of the proceeds 
of the sale of the bankrupt's interest in this coal land to the debts and 
claims of Thos. Merriam, and, at his demand, to debts and claims 
upon which he was liable for the purpose of exonerating him, were 
preferential payments to Thos. Merriam for which his executors 
must account with interest, if that sum be necessary for the pay- 
ment of ail debts of every class which hâve been or may be proven 
against the bankrupt and the expenses of the trustée, his fées and 
the costs of the bankrupt cause. But only to the extent necessary 
to the payment of claims, costs, and expenses is there any équitable 
reason for recovering the preferential payment received by Thos. 
Merriam. The cause will be remanded, and the decree so modified 
as to direct the ascertainment of the money necessary for the pur- 
poses indicated, whereupon to enter a decree against the executors 
of Thos. Merriam, for the sum thus settled, not, however, to exceed 
the amount applied by Thos. Merriam in payment of his own claims 
and that which by his insistence was applied in his exonération 
as surety or indorser. 

The costs of this appeal will be paid by the executors of Thos. Mer- 
riam. 



SIMMONS MFG. 00. v. SOUTHERN SPRING BED CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. October 2, 1905.) 

No. 1,392. 

Patents — Inïeingement — Spring Bed. 

The Gall patent, No. 639,222, for improvements In spring bed and seat 
bottoms, conceding It to disclose patentable Invention, is for an Improve- 
ment merely In an exlstlng and well-advanced art, by a new and slightly 
différent comblnation of old éléments, and Is entltled only to a narrow 
and strict construction, llœiting it to the exact devlce shown. As so con- 
strued, it is not infrlnged by the devlce of Haas & Crow patent, No. 
745,345. 

Appeal from the Circuit Court of the United States for the 
Northern District ofGeorgia. 
For opinion below, see 131 Fed. 278. 
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Phillip C. Dyrenforth (Wm. S. Thompson, on the brief), for ap- 
pellant. 

Hoke Smith (Lee M. Jordan, on the brief) , for appellees. 

Before SHELBY, Circuit Judge, and NEWMAN and MEEK, 
District Judges. 

MEEK, District Judge. This is an appeal from a decree dismissing 
the bill of appellant, Simmons Manufacturing Company, brought 
for the infringement of letters patent No. 639,222, for improvements 
in spring bed and seat bottoms, issued on the 19th day of December, 
1899, to the appellant company as assignée of John F. Gail. The de- 
vice by which the alleged infringement was effected was constructed 
in accordance with the description contained in letters patent No. 745,- 
345, issued to Isaac H. Haas and John W. Crow. The Gail patent 
was issued for a combination of éléments entering into the construction 
of spring beds, as was the patent to Haas and Crow. 

The serions issue in this case is whether or not the combination used 
by appellee is an infringement upon that claimed by appellant. The 
validity of appellant's patent is attacked on the ground of want of in- 
vention, but, if it should be determined there was no infringement, 
a discussion of the validity of appellant's patent would be unnecessary. 
An examination of the prior state of the art relating to spring beds 
reveals that it was old and well advanced at the time of the appear- 
ance of appellant's device. Gail brought together in combination élé- 
ments that were old and familiar in the art of spring bed making. 
Analysis of the combination entering into his bed springs, and a com- 
parison with others anticipatory, disclose that he has not produced a 
device of such novelty and importance as to mark a distinct advance 
in the progress of the art, but that, if he is to be credited with inven- 
tion at ail, it is for mère improvement, for but a single step in an exist- 
ing and well-known art. Therefore, in considering the question of 
infringement of his patent by the use of an alleged mechanical équiva- 
lent, he is not entitled to a broad and libéral construction as for a 
pioneer or primary invention. 

In National Hollow Brake Beam Company et al. v. Interchange- 
able Brake Beam Co., 106 Fed. 710, 45 C. C. A. 561, Judge Sanborn 
says : 

"One who Invents and secures a patent for a machine or combination which 
first performs a useful function is thereby protected against ail machines and 
combinations which perform the same function by équivalent mechanical de- 
vices ; but one who merely makes and secures a patent for a slight improve- 
ment on an old device or combination, which performs the same function be- 
fore as after the Improvement, is protected against those only who use the 
very device or improvement he describes or mère colorable évasions thereof. 
In other words, the term 'mechanical équivalent,' when applied to the inter- 
prétation of a pioneer patent, has a broad and gênerons signification, while 
Its meaning is very narrow and limited when it conditions the construction of 
a patent for a slight and almost immaterial improvement" 

This is a clear and concise expression of the rule as it is found in the 
authorities. Just how limited and restricted a construction the Gail 
patent should be given under the law will be developed from a con- 
sidération of the State of the art and what he did for it. 
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Figures of the respective spring beds of the parties are shown by the 
two drawings, the first of which is appellant's combination ; the second, 
appellees'. 




Thèse figures are a top plan of the two devices, and show the relative 
arrangement of the spiral springs and the two sets of Connecting wires, 
by means of which the springs are placed and held in position. 

In appellant's drawings, A désignâtes a rectangular frame. VVithin 
this frame are secured a séries of springs, B, B, arranged in rows with 
their upper ends or faces forming rings and being approximately in the 
plane of the frame, A. Thèse springs are held in their proper relation 
to the frame and to each other by two sets of rods, C, D. Each of the 
tie-rods, C, is formed from a single rod so as to comprise a séries of 
body portions and intermediate loops ; the latter engaging the top rings 
of two adjacent springs. The key-rods, D, are arranged at right 
angles to the tie-rods, C. Thèse are straight, and extend centrally over 
the longitudinal rows of springs, B, and beneath the vertical part of 
each loop, C, in the row of springs traversed by the key-rod. While 
there are a number of modifications shown and claimed in appellant's 
patent, the foregoing figure shows the preferred construction, and 
embodies the essential éléments of the combination. Ail the drawings, 
spécifications, and claims contemplate the bending of the loops of the 
tie-rod, C, so that they may be passed vertically through the plane of 
the top coil of the adjacent spring for the engagement of the key- 
rod. The Gail claims, 15 in number, relate to the combination of the 
springs and the two sets of rods and to tae combination with the 
springs and two sets of rods of the inclosing frame. 

In appellees' drawing, b/ a portion of the upper coil, is shown to be 
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defîected out of the plane of the coil, b. The key-rod, 6, passes throuçh 
the loop or eye thus formed. The latéral loops, d, of appellees' tie- 
rods, are ail in the same plane, having no vertical part to engage the 
key-rods. In the appellant's structure, the tie-rod is deflected to re- 
ceive the key-rod, while in appellees' structure the top coil of the spring 
is deflected to receive it. Appellant contends appellees' structure is the 
mechanical équivalent of appellant's and that the deflection of the plane 
of the top coil of the spring, instead of the vertical deflection of the tie- 
rod to receive the key-rod, is a mère colorable évasion o£ appellant's 
claim. 

The admissions and proof show that the rectangular frame and 
form of springs used by Gail were old. The proofs show the tie-rods 
of Gail to hâve been anticipated in a patent to P. H. Mellon, in 1885. 
Mellon's improvement in spring beds consisted in a tie-rod running 
the length or breadth of the bed, the ends of which were made fast to 
the frame, and which had straight portions between the springs and 
V-shaped loops formed with hooped portions; the loops being passed 
through the top coil of one row of springs, and their hooks engaging 
the top coil of an adjacent row of springs. The sole différence be- 
tween the Mellon tie-rod and Gail's is that Mellon's V-shaped loop is 
bent around the top coil of the adjacent spring to engage it, while 
Gail's loop is not bent around, but, passing through the plane of the 
top coil, is left in a perpendicular position for the réception of the 
key-rod. The key-rod of Gail was anticipated in a patenr Co R. S. 
McEntire, in 1881, and in a patent to_ A. F. Purefoy, in 1890. The 
Purefoy patent aiso shows the Gail tie-rod in a modified form. 

The history of the Gail application in the Patent Office sheds lîght 
upon the prior state of the art, and reveals in what a narrow com- 
pass he labored. His original application contained 17 claims. The 
file wrapper shows they were acted upon by the examiner, as fol- 
lows: 

"Claims 1 to 10, Inclusive, and 12, are rejeeted upon the patent to Mellon, 
No. 331,523, December 1, 1885, in connection with the patent to McEntire, No. 
240,743, April 26, 1881, bed bottoms of springs. The patent to Mellon shows 
the frame, springs, and tie-rods having intégral loops extending through two 
rings. The patent to McEntire shows a tie-rod having loops which connect 
adjacent springs, which Is considered the équivalent of appllcant's tie-rod, 
and a key-rod passing across the springs and through the loops of the tie-rod. 
There is belleved to be no invention either in using the key-rod shown by Mc- 
Entire with the tie-rods shown by Mellon, or in substituting the tie-rods 
shown by Mellon for the tie-rod shown by McEntire. It is considered immate- 
rial whether the bead, C^, of appllcant's loop passes through the ring of the ad- 
jacent spring from below or from above, but the patent to Bone, No. 582,895, 
May 18, 1897, Bed Bottoms of Springs, is cited to show a loop of this char- 
acter passing through the ring of a spring from below, as claimed in certain 
of the claims. Claims 11, 13. 14, 15, and 16 are rejeeted upon Mellon, cited. 
Clalm 17 Is rejeeted upon the patents to Mellon and McEntire, cited; the 
bends, d, claimed therein, not conferrlng patentability thereon, being a com- 
mon expédient and shown, for instance, in the patent to Laycoek, No. 600,919, 
March 22, 1898, Bed Bottoms of Springs." 

Subséquent amendment of some of the claims and substitution of 

others, together with the submission of argument, resulted in the 

allowance of the patent, with 15 claims, by the Patent Office. It is 

deemed unnecessary to go into the amendments further than to say 

140 F.— 39 
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they t èsùlt in slightly naf rowing the construction of a majority of the 
claims. In the argument, in support of the application and the amend- 
ments, the file wrapper discloses the f ollowing : 

"Applicant has made a combinatlon of three éléments, viz., spii'al springs, 
tie-rods, and key-rods, in an entirely new manner. Thèse three parts are so 
formed as to require mutual co-operation to secure them in position in the 
flnished structure. No two o( thèse éléments are secure iuclependently of the 
third. There is nothing made a part of the spring adapted to extend to and 
malce engagement with one of the other éléments, and the tie-rod with its 
loops does not of itself gràsp the springs. If the key-rod were not présent to 
bind or lock with the tie-rod and spring, the tie-rod and spring would falJ 
apart." 

This structural arrangement or mechanism is found in the Purefoy 
patent, No. 440,324, of 1890. In this, as in the patent in suit, no twb 
of the éléments are secured independently of the third. TThere is 
nothing made a part of the spring adapted to extend to and make en- 
gagement with one of the other éléments, and the tie-rod, -with its loops, 
does not of itself grasp the spring. If the key-rod were not présent 
to bind or lock the tie-rod and spring, the tie-rod and spring would 
fall apart. This is also the structural arrangement in the patent to T. 
A. Stoll for a spring bed bottom, No. 530,248, of 1894. 

From this review of the state of the art if will be seen that in 1899 
Gail had been anticipated, not only in ail the éléments that entered 
into the construction of his device, but also in a slightly modified form, 
in its very mechanism. Having the frame, the form of spiral spring, 
the tie-rod of Mellon, the key-rod of McEntyre, and the mechanism 
of Purefoy and Stoll, it is questionable whether the création of the 
Gail device involved the exercise of inventive genius or whether it 
was merely the resuit of ordinary mechanical skill, operating through 
the prOcesses of reason on known and familiar principles and élé- 
ments;' It is at least manifest that the patent on the Gail device 
should be narrowly and strictly construed, and that, in the language 
of the learned judge who tried this case below, the appellant is en- 
titled to "a patent only for exactly what Gail put together, in the way 
he put it together." 

Judge Lurton, in the course of his opinion in Noonan v. Chester 
Park Athletic Club, 99 Fed. 90, 39 C. C. A. 426, says: 

"The structure resultiug from the combination of éléments was one which 
involved little more than ordinary mechanical skill. ♦ • * His patents 
must rest upon the novelty of the spécifie combination of means to carry his 
idea Into practical application. He is not entitled to a monopoly of analogous 
means found in the old art Subséquent improvers are equally free to ac- 
complish thè same gênerai resuit by différent means, if not purely colorable 
changes. The range of équivalents allowable to the combination must be so 
narrowed as to include nothing which Is not substantially Identical with the 
means employed by Thompson. Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 81, 
37 h. Ed. 1059 ; Wright & Colton Wire Cloth Co. v. Clinton Wire Cloth Ce, 14 
O. C. A. 646, 67 Fed. 700 ; Wells v. Curtis, 13 C. C. A. 494, 66 Fed. 318." 

Appellees' device is not described, specifted, or claimed in appellant's 
patent, though the possible modifications of the combination are ex- 
haustively covered in the dràwings and the 15 claims. Nor is ap- 
pellees' device substantially identical with that of appellant. Mechanic- 
ally cdnsidered, it is true the degree of différence is small, consisting 
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as it does of the transfer of the eye or loop for the réception of the 
key-rod from the tie-rod to the upper coil of the spring. But this slight 
change of construction alters the form and function, respectively, of 
the spring and tie-rod. The vertical loop formed in the upper coil, 
passing through the flat loop of the tie-rod, serves to prevent the ro- 
tation of the spring upon its vertical axis. The locking of the spring is 
thereby a little more secure and complète than in complainant's de- 
vice. This method of locking also tends to lessen the noise resulting 
from use of the spring bed. We conclude the diiïerence between the 
two devices to be substantial, and not merely colorable, and therefore 
there was no infringement. 

'With the trial judge, we are of opinion this conclusion finds full 
authority in the case of Singer Maniifacturing Company v. Cramer, 
192 U. S. 265, 24 Sup. Ct. 291, 48 L. Ed. 437. 

The action of the trial court in dismissing the bill will be affirmed. 



LEADAM et al. v. RINGGOLD & CO. et al. 
(Circuit Court, S. D. New Yorlî. November 7, 1905.) 

1, Patents — Suit for Infringement — Effect of Change of Owneesiiip. 

A court of equity, which lias acquired jurisdictlon of a suit by the owner 
of a patent to enjoin its infringement and to recover damages for past In- 
fringement, does not lose such jurisdietion because, pending the suit, 
the patent Is asslgned to another, who is brought in by a supplemental 
bill under equity rule 57, and may proceed, not only to grant an injunc- 
tion, but to award damages to both the original complainant and bis as- 
signée for infringement proved during the time of their respective owner- 
ship. 

2. Same — Infringement — Boottreb. 

The Leadam patent, No. 621,423, for a boottree, was not anticipated, 
discloses invention, and is entitled to a fairly libéral construction; also 
heU infringed. 

In Equity. On final hearing. 

Henry D. Williams, for complainants. 

William Quinby and Seymour, Seytnour & Harmon, for défend- 
ants. 

HAZEL, District Judge. This is a bill in equity to enjoin the in- 
fringement by défendants of patent No. 621,433, issued on March 
21, 1899, to Lionel H. Leadam, and for an account of the profits and 
damages. The patent relates to improvements in a boottree, and 
consists of a wooden device which snugly fits the interior of a boot 
or shoe, keeping the same stretched or distended and imparting to 
it a shapely appearance. The suit was originally instituted by the 
complainants, Lionel H. Leadam, inventer, and Agnes Leadam, 
his wife, to whom the patent had been assigned by the former, and 
who on the same day orally granted an exclusive license back to her 
husband, the assigner. After issue herein was joined, Mrs. Leadam 
in terms reassigned the patent to her husband, and he subsequently, 
on August 20, 1903, transferred the same to the Lionel H, Leadara 
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Company, a corporation. On August 31, 1903, the latter mortgaged 
and assigned the patent to one Dammann as trustée, and on Septem- 
ber 9, 1903, it executed and delivered a quitclaim assignment to the 
New Jersey Shoe-Tree & Last Company, the présent owner, sub- 
ject, however, to the interest of the said trustée. Each complain- 
ant daims a right of recovery from the défendant or an interest 
in the profits and damages accruing on account of the alleged in- 
fringement during their separate ownership. The later acquirements 
of title were not alleged in the original bill, but, after taking testi- 
mony herein, the additional parties in interest were brought in under 
equity rule 57 by a supplemental bill, which correctly averred the 
several assignments and ownerships of the patent in suit. The de- 
fendants Ringgold & Co. are dealers in the infringing article, and 
the défendant Oliver A. Miller is the manufacturer thereof. 

The point is urged by the défendant that the supplemental bill in 
its présent form cannot be maintained, on the ground that, as the 
original complainants hâve parted with their title to the patent, re- 
course must be had by them to an action at law, and not in equity, 
to recover the profits and damages for the time that they were 
owners, respectively. This proposition is thought unsound. The 
varions changes of title in évidence do not convey the choses in action 
which had accrued at the time of the several assignments of the 
patent. It is well settled that claims for profits and damages aris- 
ing from past infringements do not follow the title derived by a naked 
assignment of the patent. New York Grape Sugar Co. v. Buffalo 
Grape Sugar Co. (C. C.) 18 Fed. 638 ; Curtis Davis & Co. v. Smith 
(C. C.) 105 Fed. 949. The difïerent owners of the patent in suit did 
not transfer their claims for damages and profits for infringement 
during the period of their several ownerships. In New York Grape 
Sugar Co. v. Bufifalo Grape Sugar Co., supra, which was a suit in 
equity for infringement of patents, the court said : 

"The clalm for profits or damages arising from Infringements prlor to the 
plalntiff's purchase are choses In action, and the assignée takes the title sub- 
Ject to ail the equitles existing agalnst the asslgnors. Such claims do not pass 
by a mère assignment of the patent. In thèse bills there are no averments 
that the plalntlif is the owner of such claims. The title to the patents only, 
through the varions assignments, Is alleged, but the allégation of an assign- 
ment of the patent Is not an allégation of an assignment of claims for past 
Infringement." 

In Curtis Davis & Co. v. Smith, supra, the complainants, during 
the pendency of an action for infringement of a trade-mark, trans- 
ferred their business, including trade-mark rights, to another, but 
did not sell their right to recovery for past infringement. The 
court said: 

"It appears from the allégations of the pétition and proposed supplemen- 
tal bill that Curtis Davis & Co. hâve not transferred ail their Interest in 
the subject-matter of the suit, and that they are still entltled to recover prof- 
its prior to the assignment In thèse circumstances, a court of equity, having 
once acquired Jurisdiction, wlll retaln it untll the questions Involved in the 
suit hâve been determined. The assignée of an interest in such a suit is en- 
tltled to the beneflts of the prior proceedlngs therein." 

Therefore the question is whether this court, having concededly 
acquired jurisdiction, is deprived of its equity power by the various 
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changes of title during the pendency of the action. Inasmuch as the 
supplemental bill allèges that an injunction is sought to restrain 
further infringement of the patent in suit and a recovery of profits 
and damages by the dififerent complainants for the period only of 
their interest as owners, the principle of the cases from which I 
hâve quoted is undoubtedly applicable; and, as the additional facts 
are well pleaded, the objection that the court is without jurisdiction 
is unavailing. The court had jurisdiction of the original bill brought 
by Leadam and wife, who, as already stated, were respectively li- 
censee and owner of the patent, and therefore the supplernental bill 
alleging the later transfers is a practical continuance of the original 
litigation. 1 Beach, Mod. Eq. Pr. § 506, p. 519 ; 1 Foster's Fed. Pr. 
§ 188, p. 411. 

The patent in suit, which has three claims, will now be considered. 
The first claim only is involved, and reads as follows : 

"(1) The hereln-described tree for boots and shoes, eomprising the toe or 
forward member, a heel or rear member bifurcated at its forward end and 
havlng a pin extending across the bifurcation, and a bar pivotally connected 
with the toe member and adapted to rest in the bifurcation of the heel mem- 
ber and having a longitudinal slot receiving the pin of the heel member and 
also havlng a device adjustable in the direction of its length for engaging the 
pin of the heel member, substantially as specifled." 

The éléments of the claim are the forward member and rear mem- 
ber, which is bifurcated at its forward end and has a pin extending 
across such bifurcation, and a slotted bar pivotally connected with the 
forward member so adjusted as to form a toggle joint leverage. The 
spécification déclares that the object and purpose of the arrangement 
intermediate of the toe and heel member is — 

"To thrust the same in opposite directions, so as to properly stretch, flatten, 
and straighten the sole and shape the upper of a shoe and flx the tree in the 
same. The said bar, C, has its rear end arrangea in the bifurcation of the 
heel member and its forward end arranged in the curve, a, of the toe member, 
A, as best shown in figure 2." 

Apparently the functional object of the patent was secured by a 
simple though novel arrangement of the toggle, which enables a 
simultaneous forward and upward pressure of the rear portion of the 
toe member against the vamp of the shoe, and a forward and down- 
ward pressure of the toe member against the sole, resulting in the 
straightening or flattening thereof, and in efïacing the wrinkles frorn 
the shoe upper. This is accomplished by swinging the member, B, 
down in the position indicated in figure 1, and then using the Con- 
necting bar, C, as a lever to depress the heel end. Défendants chal- 
lenge the. vahdity of the patent and claim that no invention is dis- 
closed by it ; that the patent is anticipated ; and that no new or im- 
proved mode of opération is shown. Numerous prior patents were 
brought into the record to anticipate the novelty of the involved 
claim. Upon the argument, however, it was conceded that the im- 
portant références were the patents to Stephens, No. 468,006, dated 
February 3, 1893 ; to Yapp (American), No. 525,934, dated September 
11, 1894, and No. 3,043 (English), dated February 13, 1894. In the 
Stephens patent is shown a device which fits the entire shoe like a 
Jast, with no intermediate portion or Connecting bar. In Fitz v. Lead- 
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am (C. G.) 133 Fed. 659, an action wlierein infringement of the 
Stephens patents by the patent in suit was asserted,, Judge Thomas 
considered and clearly differentiated the Stephens and Leadam de- 
vices. The essential différences in the mode of opération are thus 
stated in his opinion : 

"When the complainant's tree is In place in the shoe, the link has only a 
longitudinal thrust. The tree is then expected to conform to itself ail parts 
of the shoe, but the link hàs only a longitudinal thrust. The tree, under the 
Influence of this thrust, îs expected to fill out the shoe. This is because the 
link is merely a connection between parts lylng substantially in the same 
horizontal plane. But the defendant's tree is not expected to fill ail parts of 
the shoe, nor Is the sole reliance upon a longitudinal thrust. The effort is to 
drive Into the toe of the shoe a form, and the toggle, when pressed down, not 
only drives the toe forward, but àlso upward. The complainant's tree drives 
forward but does not push upward." 

From the record in this case, I hâve also reached the same con- 
clusion, that the modes of opération of the said patents are dis- 
tinctly dififerent, and therefore the Stephens patent is not an anticipa- 
tion. The Yapp patents above mentioned are undoubtedly défend- 
ants' best références, but they fail to anticipate the improvement in 
question. Although the method of opération of the Leadam boottree 
at first blush would seem precisely Hke that of Yapp, yet when 
closely examined in connection with the proofs essential différences 
are revealed, which undoubtedly insure the usefulness and value of 
the device in question. The functional différences in the patent in 
suit, by which the toggle joint acts simultaneously upon the forward 
and rear portion of the foôt gear, and in such a way as to impart 
to the rear part of the toe member a forward and upward thrust, 
are thought in a limited degree to possess patentable merit. The 
principle of the Yapp structures, by which the functions of the dif- 
férent members are enabled to respond freely to pressure upon the 
toggle joint, is unlike that of the Leadam device. The bifurcation in 
the heel portioii of the device in suit, together with the easy move- 
ment of the intermediate member, by which the connected parts 
produce the desired forward and upward thrust, is wholly absent in 
the Yapp device. In the latter, the pressure upon the toggle results 
in pushing the toe member forward, without imparting sufficient 
upward thrust to the rear portion of the toe member, so as to drive 
the point of the toe member downward. The efïïciency of com- 
plainants' boottree is secured, as heretofore stated, by a mode of 
opération which causes the rear part of the toe member to slightly 
rise when pressed forward; the toe portion becoming depressed. 
This was a new and patentable resuit. Moreover, the impracticability 
of the Yapp boottrees is asserted. Upon this point, complainants' 
expert witness testifies: 

"The Yapp toggle has the lock which prevents the free up and down move- 
ment of the central pivot, and lipiits its position to one nearly in line with the 
front pivot and the rear point of reaction. In this way the tendency tq fly 
upward is much gréa ter, as I hâve aiready explained, and, furthermore,"the 
whole strain is directly backward upon the heel of the shoe and upon a very 
narrow portion of the heel." 

The upward thrust of complainants' device is found in the Yapp 
Structures, but the toggle arrangement, as stated, is unlike that pf 
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the patent in suit. On account of the bifurcation in the rear portion 
of the toggle, both the front and rear éléments which are of métal 
overlap each other, resulting in the restriction of the central pivot of 
the toggle in its locking or downward movement. In other words, the 
toggle opérâtes to press the central member down in the shoe, but 
on account of the overlaping of the thrust rods the efiSciency oif the 
device is materially lessened. Furthermore, the upper thrust in 
the Yapp device is comparatively slight, and such device is not so 
capable, while in use, of keeping the toe portion of the shoe entirely 
free from wrinkles or the sole fîattened. Additional évidence was 
given to show that the prior structures of Yapp are defective and 
impracticable. It is pointed out by the évidence that the central 
meta! bar becomes bent by use ; that, by ordinary use, the locking 
arrangement is rendered unable to perform its functions. This 
showing, which is not seriously controverted, is entitled to probative 
weight. It is not intended to hold that the Yapp devices are wholly 
incapable of successful opération, but the évidence warrants the 
conclusion that they are imperfect in the sensé that they soon be- 
come useless from continued wear or use, and fail to produce the 
bénéficiai results of the improvement in suit. The resemblances al- 
ready indicated between the Yapp and Leadam boottrees are quite 
close. Nevertheless, the former cannot constitute an anticipation in 
view of the advance in the art, as indicated by the patent in suit. The 
commercial advantage attained by the Leadam invention over the 
prior art, and especially over the Yapp device, is undoubtedly owing 
to its simplicity and stability, and to the toggle arrangement by which 
its successful adjustability and durableness is achieved. The fact 
that the boottree in question quickly replaced the Yapp boottrees 
and came into popular favor, as shown by the increased sales, cannot 
be ignored. The commercial success of a patented device is ordina- 
rily considered by the court, upon the question of novelty, whenever 
patentability is doubtful. Although it cannot be claimed that the art 
has been prodigiously progressed, still, the field being narrow, and 
the method by which the new resuit is accomplished being essential- 
ly différent, complainants' patent is entitled to protection. 

The next question is that of infringement. Undoubtedly the vari- 
ous éléments employed to carry out the conception of the patentée, 
considered separately, were familiar ; but the combination was new. 
Foot forrils, or boottrees having toe and heel members, adjusted to 
an intermediate member, and a toggle leverage Connecting the toe 
and heel portion, were old. Thèse éléments of the claim, however, 
had not, prior to the Leadam device, been combined to functionally 
operate to thrust the toe part forward and upward, as herein de- 
scribed. Such being the conclusion reached by the court, the patent 
is entitled to a reasonable construction, so as not to deprive the pat- 
entée of the benefits of his invention. The défendants in their boot- 
tree, which closely resembles complainants', hâve shghtly altered 
nonessential détails. The bifurcation of the heel member is narrow- 
er, the Connecting bar has a longitudinal slot, and is constructed of 
métal, and the parts are adjusted by a clamping arrangement which 
has a nut and sleeve. Thèse changes, however, are immaterial. The 
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said device in fact distinctiy conforms to the description of the claim 
in controversy. The characteristic thrust feature, which is of the es- 
sence of the Leadam invention, is présent, and the form as well as 
the substance of such invention has been taken. In Hobbs v. Beach, 
180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586, the Suprême Court said : 

"As the two machines are alike In their functions, combinatlons, and élé- 
ments, it ia unnecessary tp go further and inquire whether they are alike or 
unlike In their détails." 

Claim 1, hère involved, is broad, and would seem to embrace the 
combination without limiting the patentée to the précise form of 
boottree described in the spécification. 

It follows that complainants are entitled to a decree for an injunc- 
tion and accounting, with costs. 



GOLDSMITH v. KOOPMAN et al 

RBIZENSTEIN v. SAMB. 

(Circuit Court, S. D. New York. August 2, 1905.) 

Nos. 7,175, 7,176. 

1. Patents— AssiaNMENTs—VALiDiTY—CANCELLATioN. 

One of the complainants ôbtained patents for an Invention In thls 
country and Europe, and assigned a half interest in the foreign patents 
to the çomplalna,nt In the second suit. They afterwards became as- 
sociated In the ownership of the foreign patents with défendants and 
others, each complalnant retaining a fourth interest A fund was ralsed, 
and a représentative sent to England, who negotlated profitable license 
contracts. Thls fact. was concealed from the complainants, and, by means 
of représentations to them that the efforts had so far been unsuccess- 
ful, and demands for further advances, at a time when large payments 
had beèn actually recelvéd under the foreign licenses, they were induced 
to traiisfer their property interests to défendants for a small sum. 
Held, that such facts constituted a fraud upon complainants, which en- 
titled each of them to a caneellatlon of his asslgnnient, and to recover 
his share of the profita reallzed from the joint venture, with interest 

[Ed. Note. — Sublicenses and assignments of licenses for use or sale 
of patents, see note to National Phonograph Co, v. Schlegel, 64 C. O. A. 
596.] 

2. Feaud— Recovebt of Damages— Pehsons Liable. 

A défendant who was an active participant In a Bcheme by which 
complainants, with whom he was In close and confldential business re- 
lations, were fraudulently Induced to make a transfer of their property, 
cannot escape liabillty to make restitution on a caneellatlon of the 
transfer, on the ground that he did not himself profit by the fraud. 

In Equity. 

Eugène Treadwell, Isaac Hassler, and Harrison B. Weil, for com- 
plainants. 

Herman Aaron, Francis T. Homer, and Henry M. Brigham, for de- 
fendant Koopman. 

Luther Shafer, for défendants Upton's executors. 

PLAIT, District Judge. Thèse are similar suits, brought by the 
respective complainants against their partners, to set aside a transfer 
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of complaînant's interest on the ground of fraud, to déclare each 
complainant to be the owner of a one-fourth interest in the joint 
enterprise and in the profits growing out of it, and to require the 
défendants to pay over such share or interest, if the same be as- 
certainable, or to order an accounting if it be not. The défendant 
Koopman dénies that any transfer was made to him, dénies any 
fraudulent représentations or concealment of pertinent facts which 
induced the transfer, and daims that the complainants are Umited in 
recovery, or cannot recover at ail, by reason of an alleged license 
agreement made by the copartnership long prior to the transfer which 
it is sought to set aside. The answer of the executors of the de- 
ceased partner, Charles S. Upton, admits his death and their ap- 
pointment, bvit dénies any knowledge or information by said défend- 
ants of or concerning other allégations in the bill contained. 

It is possible to treat both cases together, and what shall be said 
herefrom will be understood to contain some of the reasons for the 
action which will follow. 

Complainant Goldsmith in 1890 obtained letters patent for a pocket 
savings bank in the United States, England, and continental coun- 
tries. Pending the applications, he assigned to complainant Reizen- 
stein an undivided one-half interest in the foreign patents, and li- 
censed the Magic Introduction Company to manufacture and sell 
banks under the United States patent. Défendant Upton was prési- 
dent of the Magic Introduction Company, and défendant Koopman 
was treasurer and manager. Henry M. Brigham was a patent lawyer 
in New York of some expérience. When the United States patent is- 
sued, Mr. Brigham thought its claims too narrow, and prepared a model 
bank, to avoid infringement, applying for a patent thereon November 
26, 1890. This was transferred to the Magic Introduction Company. 
Goldsmith was forced on that account to reduce his royalties, and the 
patent was then transferred to him. Brigham, at the same time, 
obtained his interest in the foreign patents by threats of patenting his 
United States patent abroad and using it in compétition. Koopman 
also got a one-fourth interest in the foreign business by promising 
active assistance and co-operation in marketing the goods abroad. 
On January 20, 1891; therefore, an agreement was made between 
Goldsmith, Reizenstein, Koopman, and Henry M. Brigham, pooling 
the foreign patents, and fixing the interests at one undivided fourth 
each, including ail future inventions. Goldsmith, to avoid foreign 
complications like those domestic already incurred, applied through 
English solicitors, selected by Koopman, and obtained on March 
31, 1801, a second English patent, with more spécifie claims. In 
the meantime, capital was essential, and an agreement was entered 
tnto April 11, 1891. Goldsmith, Reizenstein, and Koopman kept 
their original one-fourth each, but Brigham's fourth was divided ; 
Henry M. Brigham taking one-eighth, and Charles S. Upton and 
John H. Brigham each one-sixteenth, and $3,000 was subscribed, 
each contributing according to his interest, the profits and losses to 
be in the same ratio. Tlae purpose of the copartnership was to 
manufacture and sell, and to license others to manufacture and sell, 
the inventions in the foreign countries. John H. Brigham was to 
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visit London in the interést of the Copartnership, at a fixed salâry 
to continue for cne year. A few days later, Willard S. Upton, a 
brother of Charles S. Upton, was employed as a salesman, to help 
John H. Brigham in the foreign markets with the patented device. 
Henry M. Brigham prepared ail the papers. Reizenstein, Willard 
S. Upton, and John H. Brigham, on April 14, 1891, went to Europe 
together in the interests of the copartnership. Charles S. Upton, as 
président of the Rochester Lamp Company, had come to know in a 
business way Wright & Butler of Birmingham and John G. Rollins 
& Co. of London. John H. Brigham knew them, because he had 
been : acting as salesman for the Rochester Lamp Company, but 
nothing was knovvn of thèse fîrms by either Goldsmith or Reizenstein. 
On arrivai in England, John H. Brigham, who was vice président of 
the Rochester Lamp Company, immediately began negotiations with 
Wright & Butler and Rollins & Co., representing himself to them as 
having the sole right to sell, and license others to sell, Goldsmith's 
invention. He did not tell Reizenstein what he was doing, and con- 
cealed entirely from him the progress of the negotiations during ail 
the time Reizenstein remained abroad. He also told Reizenstein that 
nothing could be done in the way of business for the copartnership, 
until at length Reizenstein lost Heart and went home, completely 
discouraged. On May 6th, however, affairs between John H. Brig- 
ham and Wright & Butler had culminated in an agreement in which 
John Harris Brigham poses as the sole licensee under the English 
patents, and imdertakes to license Wright & Butler to sell the banks 
at a specifîed royalty. Brigham and Upton also began negotiations 
with Rollins & Co. On May 23d a further agreement with Wright & 
Butler, in which John Harris Brigham still poses as sole licensee, 
was entered into. Both of thèse agreements and the negotiations 
with RoUins & Co. were concealed from Reizenstein. On May 5, 
1891, John H. Brigham got from Reizenstein, who was ignorant 
of the above doings, but hopeful of the future, his own signature to 
an agreement making the said Brigham the sole licensee. In the 
latter part of May, Reizenstein and John H. Brigham returned home, 
reaching hère early in June, 1891. A conférence of the partners fol- 
lowed. Charles S. Upton had signed, and Goldsmith was asked to 
sign. He was not told about the transactions with Wright & Butler 
and Rollins & Co. The plan suggested was urged as the only means 
of continuing efforts abroad, and Goldsmith at last signed, but Koop- 
man refused to sign, and complainants went back to Philadelphia, 
beHeving that the license agreement with John H. Brigham was of 
no value, since it must be signed by ail the parties. After they had 
gone, Koopman and Henry M. Brigham refused to sign, unless they 
could hâve the same shares under the John H. Brigham license as 
under the existing pool, to wit, one-fourth to Koopman and one- 
eighth to Henry M. Brighani. Finally, they agreed to unité ail the 
interést held by them in the patents under the copartnership agree- 
ment, and ail the interést which would vest in John H. Brigham un- 
der the license agreement, and they formed a joint pool for that pur- 
pose, consisting of Koopman, Upton, Henry M. Brigham, and John 
H. Brigham. Goldsmith and Reizenstein were not told about this. 
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The members interested called if "Pool No. 3," and it was transferred 
to the New York Introduction Company, in which only sixteen 
shares were issued, held in the same proportion as in the pool. Be- 
fore complainants went back to Philadelphia, it had been arranged 
that Koopman should go to Europe iii the interest of the old pool. 
He went, and using- the agreement in which John H. Brigham was 
sole licensee, profitable arrangements were made with Wright & 
Butler and Rollins & Co., and, although some clashing transpired, it 
resulted that on September 30, 1891, a final agreement was made, 
through Koopman, with Wright & Butler, modifying ail former 
agreements, and producing a large payment of cash and ceitainty 
of more to come. On September 30, 1891, information about this 
last transaction with Wright & Butler was cabled by Koopman to the 
office of the New York Introduction Company, into which pool No. 
2 had just been merged, and from which the complainants had been 
excluded, as heretofore explained. 

I find, as a fact, that prior to October 2, 1891, the date of the 
transfer sought to be set aside, every member of the copartnership 
except Goldsmith and Reizenstein, the complainants, had learned 
that at least $31,000 in cash had been received on account of the 
Goldsmith patents from Rollins & Co. and Wright & Butler, with 
an additional $10,000 soon to be paid by Wright & Butler in equal 
monthly installments. Ail the other members of the pool except 
Goldsmith aild Reizenstein knew also of existing agreements with 
other parties, which before November 7, 1891, yielded additional 
cash to an amount of over $9,000. On October 2, 1891, Goldsmith 
and Reizenstein were called from Philadelphia to New York by 
Joseph E. Kronheimer, on account of important matters connected 
with the foreign bank business. Kronheimer was the partner and 
business représentative of Koopman in ail the latter's business af- 
faira, including the pocket savings banks. Koopman and Kron- 
heimer were also close friends, living together, and sharing personal 
expenses. Upon reaching New York, Goldsmith and Reizenstein 
met Kronheimer at the office of the Magic Introduction Company, 
and went with him to the store of Charles S. Upton on Barclay street. 
Charles S. Upton told them that Kronheimer had sent for them be- 
cause the copartnership needed more money; that it was in debt; 
that no business had been done abroad ; that $5,000 of new capital 
was needed to pay the debts and keep up the foreign business ; and 
that since they each held a one-fourth interest, they should each put 
up $1,250. Complainants asked Mr. Upton particularly about the 
foreign business, and he told them that nothing had been done, and 
the prospects were uncertain. Complainants naturally demurred to 
the payments suggested, and Upton repeated the statements that 
nothing had been done abroad ; that the copartnership was deeply in 
debt, and needed money. Complainants, still hesitating, asked Upton 
if he thought they would be likely to get their money back if they 
should put it in. Upton replied that he did not know; that the 
future was very doubtful and uncertain, and they must chance it. 
After further dilly-dallying, Upton at last broke forth with the prop- 
osition that it was a case of "put up or shut up"; that they must 
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contrîbute the money, or get out of the concern; that Ke and Koop- 
man would buy them out ; and, after some dickering, agreed to pay 
them $875 each in full of ail demands. Complainants then sought 
counsel of Kronheimer, whom they knew as Koopman's partner 
and friend, and in whom they had personal coniàdence. Kronheimer 
corroborated Charles S. Upton in every détail. Upton and Kron- 
heimer both stated that they had heard from Koopman, and that he 
had not been able to do any business. At last Goldsmith and Reizen- 
stein accepted the ofifer. The agreement which it is sought to cancel 
was drawn by the ever présent and ever serviceable Henry M. Brig- 
ham, and presented to and signed by the complainants. It was also 
signed by Charles S. Upton and by Kronheimer as attorney for 
Elias B. Koopman, although, so far as appears, the paper need not 
hâve been so drawn as to require thoSe signatures. Goldsrqith and 
Reizeiistein noticed the référence in the agreement to the John H. 
Brigham license, and asked Charles S. Upton and Kronheimer what 
that meant. They were told that it was simply a matter of form; 
that they wished to buy an unclouded title, and, as complainants 
were disposing of their original interest, it could make no différence. 
They then signed the paper, and returned to Philadelphia. 

It may be well to say right hère that it seems to make no dif- 
férence whether they knew that the license agreement to John H. Brig- 
ham had been made operative or not. I am satisfied that the Hcense 
agreement was not signed by Koopman until after he had made ail 
bis interests absolutely impregnable ; but, if he had signed it, the 
important fact that value had been acquired for the foreign patent in- 
terests through Wright & Butler and RolHns & Co. was kept away 
from the complainants at the time Koopman ref used to sign and 
thereafter. This situation, in and of itself, makes the license agree- 
ment null and void so far as the complainants are concerned, and 
rempves any vestige of défense which défendant Koopman seeks 
to présent based upon that agreement. They knew nothing more 
until about a year later, when they met Koopman, and asked in a 
gênerai way about the pocket bank business. Koopman told them 
it had been a success, and that money had been made, but naturally 
the complainants supposed that success had reached the copartner- 
ship after their transfer. The complainants remained unknowing and 
quiescent until 1898, when, after the failure of the Magic Introduction 
Company, Goldsmith learned through an officiai of that company 
about certain contracts. That officiai (Albert Behrend) subsequently 
found a copy of the Wright & Butler contract of September 30, 
1891. Mr. Goldsmith took this copy to his counsel, and, after in- 
vestigation, the présent suit was brought. 

Upon this statement of such facts as seem to the court important, 
the case against Upton's executors is established beyond peradven- 
ture. The complainants fell into a nest of scorpions, and by divers 
and sundry devices were finally, for the paltry sum of $375, in ad- 
dition to their original venture, stripped of ail right, title, and in- 
terest in and to large sums of money then in hand, ail of which grew 
out of Goldsmith's invention, and one-half of which the complain- 
ants were between them entitled to enjoy. Charles S. Upton took 
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a Personal, active, and intense interest in the consummation of the 
fraud. Elias B. Koopman did not happen to be on hand at the 
moment, but is impossible to escape the conclusion that if his person- 
ality shall be subtracted from the équation the fraud would hâve 
failed of its purpose. Slowly, but steadily, the coils of this con- 
spiracy tightened about the complainants. Koopman was an essen- 
tial factor in that tightening. He knew a great many things which 
it was necessary to keep from the complainants to make the fraud 
successful. He was in the closest confidential business relation with 
the complainants. His silence cannot be excused as accidentai. He 
refrained from speaking when he knew that his silence must work 
the greatest harm to the complainants. His final excuse is that, al- 
though it is true that complainants were ileeced most scientifically 
of their property, he cannot be held accountable because the books 
show that he gained nothing by the transaction, and there is no 
proof that they are incorrect. I cannot consent to the inference that 
Koopman made nothing out of this adroit scheme of spoliation, in con- 
nection with which his active participation was an essential feature. 
Admitting that to be so, however, he cannot escape under the au- 
thorities as I read them. The complainants hâve been damaged to 
their hurt, and the défendant Koopman was a factor therein. That 
is the gravamen of the charge; not that défendant Koopman has 
gained, but that complainants hâve lest by his fault. 

I hâve so little patience with the attempted défense that under the 
foreign contracts only 10,000 banks were sold which came under the 
Goldsmith English patent, that I deem it wiser to say that it is 
frivolous, and let it go at that. 

To what relief are the complainants entitled? (1) The transfer of 
October 3, 1891, should be canceled. (2) Each complainant is en- 
titled to the one-quarter interest in ail the profits of the business, 
with interest thereon from August 3, 1893, the date of the last pay- 
ment by Wright & Butler or Rollins & Co. (3) Upon the proofs, 
such interest appears to be $12,315.71, upon which interest, as sug- 
gested, shall be computed. (4) Such amount shall be entered up for 
each complainant in his particular suit, and shall run against the 
défendants in each suit jointly and severally. The amounts to be 
entered up are the minimum amounts, but they can be clearly de- ^ 
duced from the proofs, and, as complainants waive any further re- 
covery, it is unnecessary to take the assistance of a master. 

Let decrees be drawn in accordance with this opinion. 



McGONIGALE v. CITY OF DEFIANCH. 

(Circuit Court, N. D. Ohio, W. D. December 15, 1905.) 

No. 1,858. 

Municipal Coeporations — Validity of Conteacts — Stattjtoet Limitatioî^. 

A contract between a elty and a water company for the furnishinfr by 

the latter to the clty of water and flre hydrants, for which the city agreed 

to pay an annual tentai In semiannual Instaliments, when made in good 

falth and carried out by the company by furnishing the water and hy- 
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drants, Is valid and bindlng tipbn the clty, at least so long as It has taken 
no action to reselnd the same, notwithstanding it was to remain In force 
by its terms for 30 years, wiile the power of the city was limited by stat- 
Tite to the making of contracts for net exceeding 20 years. 

2. Courts — Fédéral Couets Followino State Décisions. 

A décision of the Suprême Court of Ohio In a suit brought under Rev. 
St. Ohio 1900, § 1777, by a clty soliciter to enjoin the performance of a 
contract made by the city with a -water company and the payment of any 
money thereunder on the ground of its Invalidity, in which the court de- 
nied the relief prayed for on the ground that the suit was barred by limi- 
tation, and tliat the city, by reason of its accepting performance and it- 
self performing the contract for a number of years, was withoùt equity 
to question its validity, even though not technically operating to render 
the question of the validity of the contract res judicata, will be given 
suCh effect and followed by a fédéral court in a subséquent action by 
the water company against the city on the contract, in which the invalidi- 
ty of the contract is set up as a défense. 

[Ed. Note. — State laws as raies of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

3. Municipal Corporations— Actïon by Wateb Company on Contract — Dé- 

fenses. 

In an action by a water company against a city to reppver hydrant 
tentais, under a contract whlch contalned certain conditions Which the 
company was required to comply with relating to the quality of water 
furnished, the pressure to be maintained, etc., it is not a défense that it 
bas falled to meet such coriditlohiS in ail respects, where it has done so in 
gênerai, and both parties continued for a number of years to perform the 
contract, and the city has receiTcd the benefit thereof continuously, and 
bas taken no action and gIven no s\iflicient notice of its intention to re- 
selnd or forfeit the contract because of the failure of the company to com- 
ply with ail of Its conditions. 

At Law. 

This Is an action brought by the plaintlfC, as recelver, on the 29th day of 
Aprll 1904. After the ordinary allégations glving the court jurisdiction, the 
gravamen of the pétition is as follows : ' 

"PlaintifC says that said défendant heretofore, by its certain ordinance and 
contract duly passed and published August 17, 1887, leased and rented of one 
Samuel R. Bullock & Co., thelr associâtes, successors, and assigns, one hun- 
dred and thlrty (130) flre hydrants, and such other and addltional fire hy- 
drants In excess of said one hundred and thlrty (130) as might thereafter be 
furnished at request of said défendant under said contract; and then and 
thereby ^âld défendant agreed to pay said Samuel R. Bullock & Co., thelr 
.associâtes, successors, and assigns, for each of said one hundred and thlrty 
(130) an finnual rental of forty (40) dollars, payable semlannually on the Is't 
days of January and July; and for each of said hydrants In excess of said 
one hundred and thlrty (13(î^) an annual rental of thirty-flve dollars, payable 
semlannually, as aforesald. It was further agreed by said contract that water 
should be used from said hydrants for the extinguishing of tires, and for varl- 
ous purposes therein specifled. Said Samuel R. Bullock & Co. accepted said 
contract, and by and with the knowledge, consent, and procurement of said 
défendant, transferred and assigned the, same and ail rights and privilèges ac- 
qulred thereunder to the said De&ancé Water Company. Said water com- 
pany thereupon cpnstructed and pompleted a System of waterwçrks in said 
clty in accordance with said contract; and said défendant thereupon, to wit, 
on the Ist day of March, A. D. 1889, 'duly accepted said System and said one 
huiidred and thlrty hydrants, and then and thereafter, prior to the Ist day of 
Jùly, 1897, accepted thirty-ohe (31) other and addltional hydrants, furnished 
by said water company at dèfendAnt's request under èaid contract, to the 
■(otal number of one hundred and sixty-one (ICI) hydrants, iinder the provi- 
sions fif said contract. Froln and after the Ist day of Marçh, 1889, said water 
company continuously supplied said défendant, under said contract, with' wa- 
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ter through said hydrants for ail of the purposes provided for In sald con- 
traet, and said défendant (exceptlng a portion of the semiannual installment 
Of rent due July 1, 1895, not herein in dispute) duly paid the rentals therefor 
down to and mcluding July 1, 1897. From said Ist day of July, 1897, down to 
the ist day of January, 1904, said water company eontinuously supplied the 
détendant with water under said contract through said one hundred and sixty- 
one (161) hydrants, and duly performed ail of the conditions of said contract 
on its part to be performed, and said défendant continuouslv held possession 
of said hydrants and eontinuously used water therefrom for ail purposes as 
provided in said contract; ànd said défendant bas never offered or tendered 
back said hydrants to said water company or to this plaintiff." 

Then follow averments of the installments of rentals due, amounting to a 
total of $40,096.50, with interest on the separate installments from the time 
eaeh hecame due. 

The answer set up, flrst, a plea to the qualification of the recel ver (to 
whicb défense the court sustained a demurrer) ; second, a gênerai déniai ; 
third, that the ordinance or contract sued on was invalid for the rcason that it 
was for a term of 30 years and not ratified by a vote of the people, wlthout 
which the law did not authorize a contract In excess of 20 years, that it was 
entire and inséparable, and not valid for 20 years, or any other portion of the 
30 ; fourth, that section 11 of the ordinance provided that, if at any tlme the 
gauges should indicate a pressure on the mains of less than 40 pounds per 
square inch for two weeks in succession, the rentals should cease till the pres- 
sure was attained; tliat the ordinance provided certain rates which might be 
charged to consumers, and provided the kind of water which should be fur- 
nished; and that the hydrants should be frost proof. It was alleged that 
thèse requirements had not been complied with, and that section 14 of the or- 
dinance provided "that any neglect or refusai, after due notice, to comply 
with ail the requirements of the ordinance, should cause a forfeïture of the 
hydrant rental until each and ail of sald requirements should be complied 
with." And there were averments of notice. 

The reply denied the afarmative parts of the answer, and set up a plea of 
res judicata and estoppel by judgment of the Suprême Court of Ohio against 
the third défense of the invalidity of the contract, and estopi)el by reason of 
the construction of the waterworks at large expense, and the performanc*^ 
by both parties in good faith for many years. The reply to the fourth défense 
was a déniai, and averments that the character of the water and the source 
of supply had always been the same slnce the construction of the waterworks, 
and had been accepted by the défendant as complying with the terms of the 
ordinance, and used by the city for many years without any complaiut, and 
that it was therefore estopped from such défense. 

There was a total failure of proof, at the trial, of any lack of fire pressure 
under section 11 of the ordinance, and the court refused to allow the introduc- 
tion of évidence in regard to the rates paid by certain private consumers. At 
the close of ail of the testlmony in the case, each party moved the court to 
direct a verdict in his favor. 

Henry & Robert Newbegin and Henry W. Seney, for plaintiff. 
Harris & Cameron, George T. Farrell, William D. Hill, City Sol., 
and John H. Doyle, for défendant. 

TAYLER, District Judge (orally). I want to say, in a prelimi- 
nary way, that I appreciate the vast amount of intelligent and in- 
forming work that has been donc by counsel in connection with 
this case. And it would seem that the court ought to be fairly well 
advised, at least, as to the views of counsel who hâve given to the 
case so much attention. Of course, I realize, as counsel do, that it 
is not possible for a court to give that degree of attention to the 
many and very important questions involved in this case which they 
hâve given. this is a case, not only at nisi prius, but before a jury, 
compelling a speedy détermination by the court of the questions 
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involved. I appreciate, as counsel doubtless do, that it îs important 
to hâve thèse questions so decided that they may be reviewed, and, if 
possible, not reviewed in piecemeal, but as an entirety, so that there 
may be an end to litigation. Now, I do not say this because the con- 
clusions to which I hâve come do not satisfy me, for they do ; but, 
nevertheless, I ought to say that, if I felt myself under the necessity 
of definitively determining thèse questions and fixing as a finality 
the rights of the parties, I would take such additional time as might 
seem to me to be necessary to exhaust, so far as I might, the au- 
thorities relating to thèse questions, and the principles underlying 
them. 

The first question that is presented hère is one as to the sufflciency 
of the pétition, and of the proof adduced by the plaintiff in support 
of it. I am not clear that, as to the questions thus raised and made, 
with the proof in the case completed, it is proper for the court to 
say and détermine, even if it had that opinion, that, viewing narrowly 
the allégations of the pétition, and the proof made under it in the plain- 
tifï's case in chief, the right of the plaintiff to prosecute this action 
does not exist. If, coupled with ail the other proof iri the case, it 
should appear otherwise, even if it had that right, that question 
ought to be determined by a considération of ail the pleadings and 
ail the testimony in the case. In other words, I feel that I am deter- 
mining, now, a demurrer to the proof offered by the plaintiff, and, 
at the same time, a demurrer by the plaintifï to the défense interposed 
by the défendant ; and I think there is no just way to consider it,. 
except upon that broad view of the case. Nevertheless, I feel con- 
strained to say that I think the pétition states a good cause of action, 
and that the proof adduced by the plaintifï in its évidence in chief 
sustains that cause of action. I am not now considering the ques- 
tion of the vaHdity of the ordinance or of the contract that is alleged 
in the pétition and proved by the' introduction of the ordinance as the 
primary évidence of that contract. The pétition has gênerai aver- 
ments in it of the making of a contract and of the performance of the 
contract, and of the indebtedness arising out of it ; and there is proof 
in support of it, consisting of the ordinance, of the fact that the water 
plant was built, that the city accepted this plant, that the plaintiff sup- 
plied water under it, and that, fromtimeto time, up totheperiod cover- 
ed by the claim made in this suit, thèse hydrant rentals were paid. I do 
not understand that it is necessary, in a contract of this character, that 
the plaintiff should make, in his own case in chief, spécifie, formai, and 
technical proof of the complète performance by it of ail the things 
which, under the contract, it is declared it shall do. I think that 
would involve ail litigation in very great complications, and would 
violate the very ordinary rules that govern the conduct of lawsuits. 
A gênerai compliance with the contract must appear, of course ; and 
that appears in this case upon the proof adduced by the plaintiff. 

We come now, first, to the considération of the question whether, 
under this ordinance, independent of any question of estoppel, and 
independent of any question of forfeiture, using that term as it has 
been used in this case, a right to recover exists on the part of the 
plaintiff. This ordinance is attacked, and its validity is before the 
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court for considération. If found to be invalid, then the question 
occurs whether any estoppel had arisen which would foreclose the 
right of the défendant to assert that the plaintiff had no right to re- 
cover. I cannot say that I hâve so fully inquired into the grounds 
upon which this ordinance is sought to be sustained as to thoroughly 
convince myself that it is valid. I am inclined to the behef that it is 
valid, taken as an original proposition ; that is to say, that, not - 
withstanding the case of Manhattan Trust Co. et al. v. City of Dayton 
(decided by the Circuit Court of Appeals of this circuit) 59 Fed. 327, 
8 C. C. A. 140, and the cases of City of Wellston v. Morgan, 59 Ohio 
St. 147, 52 N. E. 137, and 65 Ohio St. 219, 62 N. E. 127, this is a 
contract which, in its»very nature, is a divisible contract ; and by that 
I do not mean that it is a contract that can be pared down from its 
period of 30 years, so as to corne within the term of years that the 
law allows, so much as that a contract of this character, which is not 
attacked for want of good faith, or against which it cannot be as- 
serted that it was one wholly without the power of the council to 
make, but which is a contract providing for the furnishing of water 
and the payment for it from year to year in semiannual installments, 
is a good contract for the length of time that it may be permitted 
to endure. Whether it be a good contract for 20 years is, as it seems 
to me, another question from that as to whether it is a good con- 
tract so long as the parties permit it to last. And, looking forward, 
perhaps, to the doctrine of estoppel, the municipal corporation can- 
not say that a contract which the corporation had power to make, 
which provided for a service from year to year and a payment of 
rental from year to year, and which the municipal corporation has not 
undertaken to rescind or déclare a forfeiture of, does not exist for 
the purpose of creating a liability against the municipal corporation 
for that which was supplied to it during that period, at the price which 
was contracted for. 

Now, I realize, and am greatly impressed by the argument of 
counsel, that there is a grave, and probably great, necessity for hold- 
ing that people who contract with municipal corporations without 
obédience to the requirements of the law should be held to sufifer 
the conséquences of their own neglect, or of their failure to see that 
the law was complied with in respect to that contract. I appreciate 
the force of that. It is important. But, after ail, I think that I am 
foreclosed on this question of the validity of this contract. At 
least I prefer to put that interprétation upon the history of the litiga- 
tion of that quesiton. Judge Severens, in a brief, but evidently well- 
considered, opinion, which was deemed to be of sufficient importance 
to be printed in the Fédéral Reporter, held that this contract was 
valid ; and he so held after he had himself sat in the case of Manhattan 
Trust Co. et al. v. City of Dayton, supra, as a member of the Circuit 
Court of Appeals, and had held to a doctrine which, in principle at 
least, was as inconsistent, if inconsistent at ail, with the doctrine that 
he held in the Défiance Water Company Case as the Wellston Case 
is inconsistent with it. And it is stated that, upon a reargument, his 
attention was called to the Wellston Case. However that may be, 
he gave formai considération to this particular question, and decided 
140 F.— 40 
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it. The following extract from Judge Severens' opinion in the case 
above referred to (Défiance Water Co. v. City of Défiance et al. 
[C. C] 90 Fed. 753) shows how explicitly he held this ordinance to be 
valid : 

"The contract was, In tenus, for a period of 30 years ; but as Its stipulations 
are to be performed annually, and itis separable by years, I think the con- 
tract is valid for 20 years from Its date." 

So, also, the décision of the Suprême Court of Ohio, in an action 
brought, under section 1777 of the Revised Statutes of Ohio of 1906, by 
the city solicitor of Défiance against this plaintiflf, respecting this ordi- 
nance, while not technically, as I view the doctrine of res judicata, abso- 
lutely determining that this is a question which can no longer be raised 
by the city of Défiance, yet, at the same time, upon a fair considér- 
ation of the décision in that case, ought to hâve that efïect. Now, 
what is section 1777 ? It is a section which authorizes a city solicitor 
to file a pétition in the nature of a bill in equity — seeking to en- 
join what? To enjoin the misapplication of funds of a municipal 
corporation, or the abuse of its corporate powers, or the exécution 
or performance of any contract made in behalf of the corporation 
in contravention of the laws or ordinances governing the same, and 
so on. That is to say, the city solicitor, in that instance representing 
the city, and for the time being supplanting the council, prosecutes 
the action, not alone to attack the ordinance or to prevent the exécu- 
tion of an invalid ordinance or contract, but to prevent the misappli- 
cation of funds of the corporation. Now, the Suprême Court, in 
deciding this case, said that the statute of limitations barred the ac- 
tion ; it being an action under a statute which had a limitation of 
10 years. That is the statement in the syllabus. It is not quite ail 
that was said in the opinion. It is undoubtedly true that the substan- 
tive law declared by the case of Défiance Water Co. v. City of Dé- 
fiance, 68 Ohio St. 520, 67 N. E. 1052, is ail contained within the four 
corners of the syllabus. But, after ail, we may look to the opinion, as 
the decree says we must, to note what were the grounds of the con- 
clusion. What was the view of the court? 

We must remember that there was an undertaking, in the pétition in 
that case, to restrain the city counsel from paying, or taking any pro- 
ceedings whatever toward the payment of , a claim for hydrant rental ; 
that is, the claim just then due and now sued upon, as well as the other 
claims thereafter to become due, including the claims upon which this ac- 
tion now bef ore us is brought.' That is what they were seeking to do in 
that case. They were seeking to prevent the misapplication of funds, 
the liability for which was just then arising, growing out of a con- 
tract that was entered into more than 10 years before. Now, what 
does that court say ? "This suit was begun January 4, 1898, 10 years, 
4 months, and 17 days after the cause of action accrued. Mean- 
time the water company constructed the waterworks at great ex- 
pense" — that has nothing to do with the statute of limitations^ 
"and, as it appears from the pleadings, the défendant in error accepted 
the waterworks under the alleged contract, took possession of and 
used the hydrants as prpvided, and paid the water rent therefor for 
several years, withoutany question being raised as to the legality of 
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the contract or the liability of the city." That has nothing to do 
with the statute of limitations. "In fact, although theré has been 
some contention over the validity of the contract since 1896, the de- 
fendant in error has used the hydrants and paid the water rents 
until about the time the présent suit was begun. It is a stale equity, 
if any, which it is now sought to assert. It is true that the object 
of this action is to restrain the payment of a demand under the con- 
tract which only accrued in 1897, and to restrain the payment of any 
other or further claims ; but the ground for the relief sought, and the 
sole pretext for refusing to pay for that which the plaintiiï below has 
had and enjoyed, is the alleged invalidity of the contract which it 
entered into on August 17, 1887, a ground which it might hâve as- 
serted, and which it was its duty to assert, if at ail, long before it did 
so in this action." 

Now, what is the eflfect of that, which is undoubtedly the well-con- 
sidered opinion of the Suprême Court of Ohio in this case, and what 
relation does it hâve to this case and to the défense made hère that 
this ordinance is invalid? We bave the Suprême Court declaring, 
where a city has invoked a statute — one of the most important laws 
on our statute books, the everlasting préserver of the rights of the 
people of the municipality, the law that can be invoked by any 
citizen if the city soliciter refuses to act — that the invoking of that 
law against the payment of money under this contract will not be 
efiScacious. The Suprême Court says the council may, without let 
or hindrance, and without interférence from any tribunal on earth, 
pay, year after year, any and ail of thèse claims as they accrue. To 
déclare now th^t, because the right of action exists, therefore any 
défense that might ever hâve been made to it exists, and that the 
invalidity of that ordinance may be pleaded and proved and claimed 
so as to prevent the payment of thèse claims, I do not believe is 
warranted under this décision of the Suprême Court. I do not think 
that, rightly interpreted, the Suprême Court meant that the council 
had the right to refuse to pay, or can now be prevented by any 
sort of judicial intervention from paying, ail of thèse claims as they 
severally accrued and matured. 

Now, what is the défense ? There is a word to be said, however, 
at this stage, on the question of estoppel — a very disturbing question 
always when applied to a municipal corporation. Of course, it goes 
without saying that an estoppel cannot arise when a municipal cor- 
poration labors under an intrinsic infirmity to deal with the subject-mat- 
ter, or to contract to do something that is manif estly and in itself in- 
jurious, or that is malum prohibitum. Certainly the supplying of 
water is not malum prohibitum. The subject-matter is a thing which 
the council — the city — had a right, under the law, to deal with. The 
manner of its dealing with it is another question. Now, if it has dealt 
with the subject in a manner not provided by law, and the question 
of estoppel is asserted and made, then we corne to the serions diiïi- 
culty of distinguishing between estoppel which, in good conscience, 
and having regard to the duty of the person who contracted, ought 
to be efifëctive, and that kind of estoppel which public policy demands 
should not be permitted to make an invalid contract valid. I think 
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that the very clear and dèfined principle, which is put with unmistak- 
able lucidity in Tone v. Columbus, 39 Ohio St. 281, 48 Am. Rep. 438, 
is against the proposition that estoppel does not arise in a case like 
this; and, without going into détails about it, I think that the under- 
lying principle in the case of City of Mt. Vernon et al. v. State of Ohio, 
ex rel. Berry, 71 Ohio St. 428, 73 N. E. 515, 104 Am. St. Rep. 783, is 
against the contention that estoppel cannot arise in a case like this. 
In that case it was an unconstitutional act which was the basis of the 
ordinance attacked. Ordinarily the things that are done by virtue 
of an unconstitutional act are void. One is not in any better posi- 
tion because he does a thing in conséquence of an unconstitutional act 
than if he does it in violation of any other law. Facts, of course, are 
often difïerent. Equities are sometimes différent ; but the rule of law 
as applied to them is the same. So that I think the city is estopped 
from denying now the validity of this contract, under ail the facts of 
the case. 

Now, we corne to this défense which is made. It seems to be recog- 
nized by counsel on both sides that the action must stand alone upon 
the contract. There is no question, and can be no question, of the 
quantum meruit. And, if the plaintifif is entitled to recover at ail, he 
is entitled to recover ail of the contract price. There is to be no 
diminution by reason of any failure to comply with the contract, ex- 
cept such a diminution as wipes out the whole of the claim made. 
The défense made to this does not impress me, either with its equity 
or with its soundness as a légal proposition. Thèse waterworks 
were put in, certainly,< in gênerai compliance with the contract; and, 
so far as we know, the city continued to use the water without any 
officiai complaint, at least for some years. At any rate, it paid, year 
after year, the water rentals, until, for some reason, a contention 
arose, probably about the quality of the water. That there was a 
substantial compliance with the contract originally we must conclude. 
Now, then, what were the rights of the city? If the contract was not 
cornplied with, if it was not a contract at ail, the city could arbitrari- 
ly end it. If it was a contract, it had the same remedy, if the con- 
tract was not complied with, that a natural person would hâve. It 
probably could hâve rescinded, and, under the térms of the contract, 
it could hâve forfeited certain rights which the water company was 
given by the contract. Whether or not a technical forfeiture could 
arise under that provision of the contract is not very important in 
this connection. It at least would hâve furnished an absolutely stable 
foundation upon which to rest a claim to a rescission of the contract 
if it was, not complied with. In other words, the city was never 
incapable of asserting any légal rights growing out either of the fact 
that the contract itself was invalid or that its terms were not com- 
plied with. 

It is claimed that the water company failed to supply water 
according to the contract, and to do certain other things, and that 
its failure to thus fully and always comply with thèse terms of the 
contract justified a termination of the rights of the plaintifï against 
it, as to ail of thèse years during which it furnished water. When 
we come to this phase of such a case as this, we apply the same rules 
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of justice to a municipal corporation as we apply to a natural person ; 
and, under the contract in this case, and the facts that appear, the 
undisputed facts in this case, it would certainly be against good 
conscience to say that, either under the contract or as a matter of 
gênerai right, a municipal corporation could say that it could hâve 
this water and pay nothing for it. But, so far as the contract itself 
undertakes to defîne the methods by which thèse rights of the city 
shall be enforced, not one of them, as I view it, has been complied 
with by the city. The city has undertaken, in no instance, effective- 
ly to préserve its rights under the forfeiture clause. I appreciate the 
légal difhculties in which the city found itself. It was to a certain ex- 
tent between two fires, or, rather, it halted betvveen two opinions, and 
it did not désire to fînally, by its own conduct, détermine its own 
rights in respect to one phase or aspect of its case, by taking a cer- 
tain inconsistent attitude with respect to another phase or aspect of 
the case. In 1899, some two years after the cause of action in this 
case arose, they undertook to serve a notice upon the water company, 
which is the only notice that was served upon it, and upon which 
it is sought to predicate the right to forfeit. It is enough to say 
about that that if the very drastic results which, under a forfeiture, 
arise for the benefit of the person who possesses the right of for- 
feiture, this is certainly not such a notice -as could hâve such an ef- 
fect ; and it was not intended, in any event, to meet such a case as the 
city sought to meet by that notice. 

I think that it is fair to say that if the case was submitted to the 
jury and that was the only question in it, and if the jury found that 
there was a total failure to supply good, wholesome water, suitable 
for ail domestic and manufacturing uses, the court would hâve set 
such a verdict aside, resting on such a foundation, because I think 
the conclusive weight of the testimony is that, for most of the time, 
there was good water, certainly as good water as anybody expected 
to get there, certainly the kind of water which the municipal corpo- 
ration, when it made this contract, expected to get, and that it got 
this water during the greater part of the year. I am not saying that 
the quality of the water which, during a part of the year, was served 
to the city, would not hâve justifîed the city in rescinding this con- 
tract, or in taking some other légal action that would hâve resulted 
in either an ending of the contract, or a compulsion upon the water- 
works company to do something more. I am not at ail minimizing 
the importance of that circumstance as afïecting the rights and duties 
of thèse parties ; but the forfeiture of the hydrant rentals was to be 
a temporary thing, and right to them was to be revived if the water 
came within the terms of the contract; and I say that, as a matter 
of fact, it did from time to time come within the terms of the con- 
tract. I say that, giving to the provision for forfeiture the greatest 
weight that could possibly be attached to it. 

As to none of the other things does there appear to be any such 
notice as would justify the déclaration of a forfeiture. There was 
never any déclaration of forfeiture. Certainly it does not arise un- 
less declared, either by the party who has a right to déclare it or by 
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a court, when called upon in a proper proceeding to do sOj and this 
particular document was nçither a notice nor a déclaration o[ for- 
feiture. Now, I think ,that ï hâve covered ail the salient points, im- 
perfectly, but as fully as the court deems them of :Consequence in 
determining the question that is now before it. 

The motion to direct a verdict in behalf of ' the plaintifï will be 
sustained. I suppose that it is unnecessary for the jury to retire for 
that purpose. Counsel can compute the amount of the verdict. The 
court directs a verdict, then, in favor of the plaintiff, for the amount of 
the claim. with interest computed to the first day of the term, which 
is accordingly donc. 



ENGLISH V. ROSS. 

(District Court, M. D; Pennsylvanla. September 20, 1905.) 

No. 1. 

1. BANKETIPXCY VOIDABLE PREFERENCE — KNOWLEDGE OF CREDITOR. 

Where ail the facts known to a créditer pointed to his debtor being In- 
solvent, whlch was the fact, the créditer is chargeàble wîth knowledge 
that a transfer to hlm as security of practtcally ail of the debtor's avail- 
able property, within four months prior to the latter's bankruptcy, was 
Intended to give hlui a préférence, and such transfer Is voidable, under 
Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 [U. S. Comp. St 1901, 
p. 3445.] 

[Ed. Note. — For cases in point, seé vol. 6, Cent. Dig. Bankruptcy, §§ 
255, 257.] 

2. Same— Peeference Effected bt Deed Intended As Seoueity— Act Pa. 

JuNE 8, 1881 — Deeds and Mobtgaqes— Recobding Acts op Pennsyl- 

VANIA — RiGHT OF TRUSTEE TO QUESTION TRANSACTION — SECTION 60a 

Bankr. Act 1898 As Amended Februaey 5, 1903 — Date As of Which 
Transfer to be Adjudged a Peefeeewoe. 

Conveyances of real estàte absolute on their face were executed by the 
debtor to hls creditor; the one Aprll 21, 1894, and the other July 30, 1900. 
Both were admlttedly giyen as security for existing and subsequently ac- 
cruing Indebtedness, and with other securities, also transferred tb the 
créditer, constituted practlcally ail the available property of the debtor. 
The conveyancés were not reeorded until June 2, 1903, at which time the 
grantor was insolvent, and must hâve been known to hâve been so by 
such créditer. Four days later Involuntary proceediugs in bankruptcy 
were instituted against the grantor, and he was subsequently adjudicated 
a bankrupt. On a blll by the trustée to hâve the conveyances set aside 
as a préférence, tield : 

(a) That, although given as security merely, the Pennsylvania act of 
June 8, 1881 (P- ^- 84),prohibiting a deed absolute on its face from being 
reduced to a tnortgage, except by a def easance in writing, signed, sealed, 
and delivered by the grantor at the time and reeorded within 60 days, 
prevented the said conveyances from being treated as mortgages good only 
as such, according te the local law, from the date ef record ; and that the 
bill could not proceed upon that greund. 

(b) That this, however, was not material : (1) The act pf 1881 not pre- 
ventlng the court from Inquiring into the real character of the transac- 
tion, and treatlng the deeds, according to the fact, as intended for security 
only, constituting a tumlug over of hls property by the bankrupt to one 
of his ereditors, in préférence to, and serious préjudice of the others ; 
(2) and the trustée having ne greater right to call in question the con- 
veyances, for want of recording, as mortgages than as deeds, the right 
to do so In elther case being dépendent on the construction to be given i 
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to the provisions of the bankruptcy act with regard to voldable préf- 
érences. 

(c) That, having regard to the state law solely, the deeds were effective 
to convey title, whatever tBeir purpose, wlthout belng recorded ; the Penn- 
sylvanla act of May 19, 1893 (P. L. 108), by which the subject of record- 
Ing is regulated, requiring it only in order to préserve the rights of the 
grantee as to subséquent purchases or mortgages for value wlthout notice, 
of whom the trustée of the banlirupt was not one. 

(d) That the right of the trustée to set aside the conveyance was to be 
determlned by référence to section 60a of the bankruptcy act (Act July 1, 
1898, 30 Stat. .562, c. 541 [U. S. Comp. St. 1901, p. 3445]), as amended by 
Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1905, 
p. 689], aecording to the proper construction of which a deed by which 
a transfer of a bankrupt's property is efCected, under which no possession 
Is taken, Is to be judged on tlîe question of préférence by the date when 
It is put on record, regardless of the date of delivery ; and that, tested by 
this, the conveyance In question could not stand. 

(e) That by the amendaient of February 5, 1903 to section 60a of the 
bankruptcy act this section was intended to be brought Into substantial 
accord wlth section 3, cls. "a" and "b" (30 Stat. 546 [U. S. Comp. St. 
1901, p. 3422]) ; that which as a préférence, is made an act of bankruptcy 
by the one being intended to be made voidable as sueh at the instance of 
tlae trustée by the other, the superadded condition belng présent that the 
person who has recelved the préférence had reasonable cause to belleve 
that a préférence was intended. 

8. BAMB ÏBANSFEB OP PBOPEETY BY BANKBTJPT SECtJBITT OB SaLE. 

An asslgnment by an Insolvent withln four months prlor to his bank- 
ruptcy of a judgment In his favor from which an appeal was pending, 
foilowed by a sale of goods to him by the assignée from time to time, 
which were charged to his account, although absolute on its face, hteld to 
hâve been by way of security only for the account, leaving the assignée 
accountable to the bankrupt's trustée for the excess of its proceeds. 

In Equity. On bill, answer, and proofs. 

C. A. Van Wormer, for plaintiff. 

John T. Lenahan and M. J. Martin, for defendanï. 

ARCHBALD, District Judge. This is a bill brought to avoid as a 
préférence certain transfers of property, and to hâve certain others 
decreed to stand as security only for the advances upon them. The 
material facts with respect to the former are not in controversy. On 
April 21, 1894, John J. Ivlangan, the présent bankrupt, conveyed to the 
défendant, K. J. Ross, by deed in fee simple, two lots of land of which 
he was the owner, one in Pittston, Pa., and the other in Hughestown, of 
the combined value of about $4,000. Mangan was engaged at the time, 
and up to his bankruptcy, in the gênerai retail grocery business, and 
the défendant, Ross, was a jobber in feed and provisions ; and this 
conveyance, aecording to the undisputed évidence, was given to se- 
cure the latter for what Mangan then owed him for goods bought, 
amounting to $573.54, and for indorsements at bank, with which the 
défendant has accommodated him, the extent of which is not given. It 
was also to stand as security for any future indebtedness or obligations 
of like character. Six years later, on July 30, 1900, the indebtedness 
■on book account having increased to $3,487.68, and the indorsed paper 
to some $3,500 more, Mangan, with his six brothers and sisters, as ad- 
•ditional security, conveyed to the défendant two other pièces of real 
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estate in Pittston, which they had together inherited from their mother, 
of the value of about $7,000. The deed in this case also was in fee 
simple, but, the same as the other, was admittedly intended as se- 
curity only, and a writing expressive of that fact, and including the 
previous deed, agreeing to reconvey on payment of the indebtedness, 
was sighed and acknowledged by the défendant, but for some rea- 
son was never delivered. Neither of thèse deeds was recorded at the 
time, nor was possession taken under them; Mangan and the others 
continuing to exercise unquestioned ownership over the property, 
collecting the rents, paying taxes, and seeing to the insurance. On 
June 2, 1903, however, Mangan being in manifest financial difficulty, 
the défendant put his deeds on record, and on June 6th, four days later, 
proceedings in bankruptcy were begun by creditors, under which Man- 
gan in due course was adjudicated a bankrupt; the plaintiff, English, 
being subsequently elected and qualified as trustée. The présent bill 
is based upon the contention that, as against subséquent bankruptcy, 
the defendant's deeds are to be judged as of the date of record only, 
and, being given for the purpose of securing the indebtedness of the 
bankrupt, who was hopelessly insolvent, and whose estate will pay but 
a few cents on the dollar, that they constitute a préférence, which the 
défendant had reasonable cause to believe was intended, and which, 
ijeing within the four-months period, is therefore voidable at the in- 
stance of the trustée. 

There can be no question as to thèse conveyances working a préfér- 
ence, if they are sustained. It is true that the interest of the bank- 
rupt disposed of by the second was only an undivided seventh, and 
therefore worth but about $1,000. But the property covered by the 
first deed was worth some $4,000, making $5,000 for the two together ; 
and the défendant, in addition, held 10 shares of the Citizens' Electric 
iliuminating stock, which had been assigned to him as collatéral, of the 
value of from $1,200 to $1,500 more, out of which, even though the in- 
aebtedness of the bankrupt to the company should be taken by virtue 
of the lien which is claimed upon it — some $300 or $400, according to 
the statement of counsel— it still leaves $1,000 to go into the gênerai 
account. The défendant, therefore, got $6,000 of security from the 
bankrupt, as against $7,000 of indebtedness and assumed obligations ; 
whereas, to pay other creditors, by whom claims hâve been proved to 
the extent of over $42,000, there are perhaps $2,C00 or $3,000 of 
available assets in sight. Neither can there be any serions controversy, 
treating the transaction as of the date when the défendant put his 
deeds on record, that he had reasonable cause to believe that a préfér- 
ence was intended. It was certamly manifest that Mangan had 
reached the end of his resources, which the défendant could but know, 
and evidently did. His account for goods purchased, which was but 
$573 in April, 1894, when the first deed was given, had grown to $3,- 
487 in July, 1900, at the time of the second, and had been somewhat 
further increased in the three years' foUowing. For upwards of 
three months, although repeatedly dunned to do so, he had not been 
able to pay a dollar upon it, and kept putting the défendant off with 
promises. So far had things gone that the latter part of May, when 
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he came and tried to get a small bill of goods, he was refitsed; and 
not until he had agreed to assign certain judgments which hç held 
against Plains township to the amount of $567, was he accommodated, 
and then only to the extent of $275. At this very time, whether the 
défendant knew it or not, he was under exécution, and was sold out 
at constable's sale the next day after the deeds in question were put 
on record. The défendant held his electric light stock, on which he 
was owing for the very light that had been furnished him, which the de- 
fendant, as the président of the company, must hâve known. The first 
deed covered ail the real estate which he owned by himself, except a lot 
in Exeter township, which no one seems to consider of any account ; and 
the second, that which he had inherited in common with his brothers 
and sisters. And the fact that they had joined with him in thèse con- 
veyances was évidence that he had been compelled to call on his 
family for assistance, and that, three years before, in order to keep go- 
ing. Monopolizing, as he thus did, ail the available assets of the bank- 
rupt, the défendant could not but know that he was getting more than 
his share if Mangan proved insolvent, to which everything pointed, and 
of which he was therefore affected with notice. In re Ridge Avenue 
Bank (D. C.) 138 Fed. 951. Of this the défendant took the risk, and, 
now that it has turned against him, he cannot be heard to say that he 
did not know that he was getting a préférence, or that one was con- 
templated. Where that is the necessary resuit of a transaction, it is 
conclusively presumed to hâve been intended. Western Tie & Timber 
Co. V. Brown, 196 U. S. 502, 25 Sup. Ct. 339, 49 L. Ed. 571. And upon 
the most cursory considération it was patent that that would be the out- 
come hère. 

The case tums, therefore, on whether the transfer of property ef- 
fected by the deeds is to be judged, as of the dates when they were, 
respectively, executed, or as of June 2, 1903, when they were left 
for record ; the latter only being within the four-months period prior 
to bankruptcy necessary to make out a préférence. Under the bill as 
originally filed, the attempt was made to hâve thèse conveyances 
treated as mortgages, according to which it was assumed that they 
would take effcct from the date of record only, and the way thus be 
made easy to set them aside. This lost sight, however, of the real issue. 
For, except as affected by section 67a, Bankr. Act Julv 1, 1898, c. 
541, 30 Stat. 564, U. S. Comp. St. 1901, p. 3449 (In re' Lukens [D. 
C] 138 Fed. 188; In re Pékin Plow Co., 7 Am. Bankr. Rep. 369, 112 
Fed. 308, 50 C. C. A. 357 ; In re Thorp, 13 Am. Bankr. Rep. 195, 
130 Fed. 371. Contra, In re New York Economical Printing Co., 6 
Am. Bankr. Rej). 615, 110 Fed. 514, 49 C. C. A. 133), if the trustée has 
no right to call in question the conveyances, for want of recording, as 
deeds, neither has he as mortgages, and whether filed before or after 
bankruptcy. But, without stopping over that, the agreement by which 
the deeds hère would be made out to be mortgages being in paroi, the 
act of June 8, 1881 (P. L. [Pa.] 84), was seen to precludeit (Sankey 
v. Hawley, 118 Pa. 30, 13 Atl. 308 ; Molly v. Ulrich, 133 Pa. 41, 19 Atl. 
305; Grove v. Kase, 195 Pa. 325, 45 Atl, 1054; Crotzer v. Bitten- 
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bender, 199 Pa. 504, 49 Atl. 266; Lohrer v. Russell, 207 Pa. 105, 56 
Atl. 333), and the présent position was then taken. The act of 1881 
is still urged as standing in the way ; but, nothwithstanding the strict- 
uess with which it bas been enforced in casés eoming within its terms, 
it has never been carried bfvond them. Brown v. Beecher, 120 Pa. 590, 
15 Atl. 608 ; Huston v. Regn, 184 Pa. 419, 39 Atl. 208 ; Goodwin v. Mc- 
Minn, 193 Pa. 646, 44 Atl. 1094, 74 Am. St. Rep. 703 ; Moran v. Mun- 
hall, 204 Pa. 242, 53 Atl. 1094; Burkhart v. Insurance Ce, 11 Pa. 
Super. Ct. 280; Bank of Commerce v. Peace, 27 Pa. Super. Ct. 
643. It simply prohibits a deed absolute on its face from being 
reduced to a mortgage, except by à defeasance in writing, si- 
multaneGusly signed, sealed, acknowledged, and deliveredbythegrantee, 
and recorded within 60 days. This does not, however, change the in- 
hérent character of the transaction, nor prevent the courts from in- 
quiring into it and treating it accordingly. In the présent instance 
there is no dispute as to what it was. The deeds, though absolute, 
were admittedly intended as security only ; and, whether the défendant 
is willing to recogmze the confidence or not, it was for this purpose, 
and this alone, as he himself acknowledges, that the property was put 
in bis hands. The indebtedness of the bankrupt, présent and prospec- 
tive, no doubt, was the considération; but there was no sale. The dé- 
fendant did not buy the property, in other words, agreeing to take it 
and cancel bis debt. If it were to bis advantage, and the transfer was 
decided not to be a préférence, there would be nothing to prevent him, 
after realizing on bis security, from eoming in on the estate for any- 
thing which remained due. Looking, therefore, at the transaction as 
it was, it was nothing more nor less than a turning over by the bank- 
rupt of his property to the défendant, to an extent that would enable 
him to make byi far the greater part, if not ail, of.the indebtedness due 
him, to the serions préjudice of other creditors. Judging of this as 
of the date when the deeds were put on record, the bankrupt being then 
insolvent, it constituted a préférence, and the défendant, having rea- 
sonable cause to believe that it was intended, must give it up. It is not 
materiar that the bankrupt himself could not get back the property. 
Neither could he in the case of any préférence. But that does not stand 
in the way of the trustée. 

Having sole regard to the state law, it must be confessed that the 
deeds in controversy were effective to convey title, whatever their pur- 
pose, without being recorded,; and that, if this is controlling, it is, to say 
the least, doubtful whether they can be disturbed. It is only qualifiedly 
hère that recording can be said to be required. Originally under the act 
of May 28, 1715 (1 Smith's Laws, p. 95), except as to mortgages, it was 
permissive merelv. Powers v. McFerran, 2 Serg. & R. 44; Keller 
V. Nutz, 5 Serg. & R. 246. But by the act of May 18, 1775 (1 Smith's 
Laws, p. 422), it was made compulsory, v/ithm six months, if thé: 
grantee would préserve bis title as against subséquent purchasers or 
tnortgagees. without notice for value. The subject at présent is regu- 
lated by act of May 19, 1893 (P. L,. 108), an amendment to the act 
of 1775; the only change effected byit, as declared in Davey v. Ruffell, 
162 Pa. 443, 29 Atl. 894, being to reduce the time within which a 
purchaser must record his deed to be protected from 6 months to 90 
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days. It is, however, there additionally provided that ail deeds there- 
after executed, which shall not be so recorded, shall be void, not only 
as to subséquent purchasers and mortgagees for value, but also as to 
"any créditer of the grantor or bargainor." This provision was held to 
be inoperative in Davey v. Ruffell, 162 Pa. 443, 29 Atl. 894, no ar- 
rangement being made by which it could be worked out ; and the act, 
as it is said, is to be read as if the référence to creditors was not in 
it. It is a question whether this reason does not disappear, in the face 
of the bankruptcy act, by which the trustée is invested with the rights, 
not merely of the bankrupt, but of creditors also (section 70a, cls. 
4, 5; section 70e; section 60b; section 67, cls. a, c, e, f). In re Pékin 
Plow Co., 7 Am. Bankr. Rep. 369, 11g Fed. 308, 50 C. C. A. 357 ; In re 
Thorp, 13 Bankr. Rep. 195, 130 Fed. 371; Chesapeake Shoe Co. v. 
Seldner, 122 Fed. 593, 58 C. C. A. 261 ; Casey v. Caravoc, 96 U. S. 
467, 488, 34 L,. Ed. 779) ; proceedings in bankruptcy being held to be, 
in efïect, an attachment and séquestration of the propertv of the bank- 
rupt for their benefit (Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 
866; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed 405; 
In re Pékin Plow Ce, 7 Am. Bankr. Rep. 369, 112 Fed. 308, 50 
C. C, A. 257; In re Moody, 13 Am. Bankr. Rep. 718, 131 Fed. 
535). The position of the trustée in this respect is clearly distinguish- 
able from that of an assignée for the benefit of creditors under the 
state law who represents only the assigner, and takes subject to 
existing equities against him (Mellon's Appeal, 33 Pa. 121, 139), 
or an assignée under the bankruptcy act of 1867, by reason of the 
new provisions which hâve been introduced (In re Pékin Plow Co., 
7 Am. Bankr. Rep. 369, 112 Fed. 308, 50 C. C. A. 257; In re Thorp, 12 
Am. Bankr. Rep. 195, 130 Fed. 371). Neither does it meet the case in 
liand to say that an outstanding deed, whatever its âge, takes effect as 
against subsequently acquired interests, in any event from the date 
of record (Pries v. Null, 154 Pa. 573, 26 Atl. 554 ; 158 Pa. 15, 27 Atl. 
867) , and that the def endant's deeds were at least good from that time. 
If not good until then, being thus brought down to within four months 
of bankruptcy, they cannot escape the charge of being a préférence, 
if otherwise liable to it, which the bankruptcy act, after ail, must 
décide. 

But, however the deeds would be regarded under ordinary cir- 
cumstances, and without passing upon the standing of the trustée with 
référence to the state law, the case turns, in my judgment, on the con- 
struction to be given to that provision of the bankruptcy act, and others 
by which it is subtended, which, treating of voidable préférences oc- 
curring within four months of bankruptcy, prescribes : 

"Where the préférence consista In a transfer, such period of four months 
shall not expire until four months after the date of the recording or regis- 
terlng of the transfer If by law such recording or registerlng is required." 

This was introduced by the amendatory act of 1903, and was 
manif estly intended (Collier [5th Ed.] 453) to overcome the décisions 
under the law as it previously stood (In re Wright, 3 Am. Bankr. Rep. 
364, 96 Fed. 187; In re Mersman, 7 Am. Bankr. Rep. 46; Dean v. 
Plane, 195 111. 495, 63 N. E. 274) by which it was held, the same as 
under the act of 1867 (Clark v. Iselin, 21 Wall. 360, 375, 22 L. Ed. 568; 
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Sleek V. Tumer's Assignée, 76 Pa. 143), that the date of the delivery 
of a preferential instrument, rather than the date when it was put on 
record, marked the beginning of the four-months period, although 
even then cases were not wanting which held that the date of record 
was to be taken (In re Klingaman,-4 Am. Bankr. Rep. 254, 101 Fed 
691 ; Chesapeake Shoe Co. v. Seldner, 123 Fed. 593, 58 C. C. A. 261 
Babbitt v. Kelley [Mo. Sup.] 9 Am. Bankr. Rep. 335, 70 S. W. 384 
Mathews v. Hardt, 9 Am. Bankr. Rep. 373, 80 N. Y. Supp. 462 
^[ohnston v. Huff, 13 Am. Bankr. Rep. 287, 133 Fed. 704, 66 C. C. A 
534). It also must be regarded as intended to bring the section where 
it is found into substantial accord with section 3, clauses "a" and "b," 
where after defining what shall constitute an act of bankruptcy, and 
providing that proceedings must be begun within four months after the 
commission by the bankrupt of the act relied upon, it is declared : 

"Such time shall not expire until four months after the date of the re- 
cording or registerlng of the transfer or assignment, where the act consists 
In havlng made a transfet of any of hls property wlth intent to hlnder, delay 
or defraud his creditors, or for the purpose of givlng a préférence as hereln- 
before provided, or a gênerai assignnienf for the benefit of creditors ; if by 
law.such reeording or registerlng is reqirired or permltted; or, if It is not, 
from the date when the beneficiary takes notorlous, exclusive or continuons 
possession of the property, unless the petitloniug creditors hâve received ac- 
tual notice of such transfer or asslgnment" 

According to what is so provided, there would seem to be no 
question, that in this state, where a preferential or a fraudulent trans- 
fer which is relied upon as an act of bankruptcy consists in a con- 
veyance of real estate, under which possession is not taken, and of 
which the petitioning creditors hâve no actual knowledge, it is not 
committed in légal intendment until the deed or other instrument by 
which it is accomplished is put on record. Notice is made essential, and 
where there is none in reality, according to the other alternative, it 
must be supplied constructively by reeording. This is the effect of 
record by the state law, and is thus "required," within the meaning of 
this provision. Any other view makes it insensible and useless. 

But whatever construction is thus given to the one section (section 
3, cls. "a," "b") is necessarily carried forward and impressed upon the 
other (section 60a). The two are intimately related, the one in this 
particular being the basis ofand dominating the other, and it is the 
failure to recognize this and to draw them together as they should be 
that is responsible for any misapprehension. What is thus "required" 
in the way of reeording in the one is also "required" as a conséquence 
in the other, and for the same purpose. It is true that some things are 
omitted in the transition, but enough is retained to make this mani- 
fest. It is none other, for instance, than the préférence which is made 
an act of bankruptcy in the earlier section that is intended to be made 
voidable at the instance of the trustée in the interest of creditors in 
the later, and upon substantially the same terms ; the superadded con- 
dition only being présent that the persbn who received it had reason- 
able cause to believe that a préférence was intended. In the présent 
case the petitioning creditors could unquestionably hâve assigned as an 
act of bankruptcy the transfer of his property by the bankrupt to the 
défendant by the deeds în controversy; they having no knowledge of 
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them, and the deeds having been put on record within the four-months 
period. But, if so, how can the défendant successfully deny the efifect 
of them as a préférence in his hands ? The character of the trans- 
action as a préférence does not change in the shifting of the issue from 
the bankrupt to the preferred creditor. It may, its voidable quahty, 
dépendent upon whether the creditor had reasonable cause to believe 
that a préférence was intended. But that is another matter, and does 
not concern us, being unquestionably présent hère. 

It seems to me, therefore, clear that, in any case where the facts are 
the same as they are hère, a deed by which a transfer of a bankrupt's 
property is effected, and under which no possession is taken, is to be 
judged, on the question of préférence, by the date when it is put on 
record, regardless of the date of delivery, and that, tested by this, the 
conveyances to the défendant cannot stand. I do not lose sight of the 
fact that the first of thèse was several years prior to the passage of 
the bankruptcy act, which is not to be given a rétroactive efïect, if it 
can be avoided. But the security thereby provided was a continuing 
one. It was not given merely for the debt then due, but aiso for 
whatever might subsequently become so; and it is safe to conclude that 
the original debt of $573 is long ,since paid, together with whatever 
after that antedated the passage of the act. Thereafter the défendant 
held his deeds subject to the condition there imposed, and at the risk, 
if not duly put on record, of having them declared void, as hère, upon 
the intervention of bankruptcy within four months after they were. 
If the resuit seems in any respect harsh, it is to be remembered that 
by withholding them as he did, and allowing the bankrupt to remain 
in full possession and enjoyment of his property, the défendant enabled 
him to secure a false crédit, which has worked fully as much injury 
to others entirely innocent. 

The only doubt I hâve is raised by those cases which apparently 
hold that the right of the trustée to question such a conveyance is to 
be determined by the state law and what there obtains. Thompson v. 
Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; Humphrev 
v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956; N. Y. 
Economical Printing Co., 6 Am. Bankr. Rep. 615, 110 Fed. 514, 49 
C. C. A. 133; In re Shirley, 7 Am. Bankr. Rep. 299, 112 Fed. 301, 
50 C. C. A. 252. But ail of thèse will be found on examination tu 
hâve arisen prior to the amendments of 1903, by which the clause with 
regard to recording was carried forward from the third section to 
the sixtieth, and do not assume to pass upon the act as it now stands. 
Neither do they consider the relation existing between the two sections 
named. Regarding them as in thèse respects distinguishable, I hâve 
ventured to follow what seems to me to be the natural and necessary 
construction to be given to this part of the act, upon which its efficiency 
in the matter of préférences, in my judgment, in large measure dé- 
pends. 

The question of the Plains township judgments remains. The as- 
signment of thèse to the défendant is undoubtedly good as to the 
purchases which were made by the bankrupt on the strength of them, 
$275.07, and the only controversy is as to the disposition of the balance» 
above that. This dépends upon whether the judgments were boughv 
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■outright or were taken! by the défendant as security only. Wheelér, 
who managed thé afifairfor the défendant, says it was a piirchase; but 
this is a mère conclusion, now, after the fact, when it is to his advan- 
tage to so hold, and the transaction as detailed by him shows otherwise. 
The truth is, nothing whatever was said upon the subject. According 
to the undisputed évidence, Mangan came and wanted goods, but was 
refused further crédit, and then suggested that he had some Plains 
township judgments, which he would assign if they would let him hâve 
some. To this Wheeler replied that the judgments were problematical 
(being then the subject of litjgation, which was not finally concluded 
itntil the décision of the Suprême Court a month later), and that he 
■could not think of giving anything like their face value for them. It 
was, however, subsequently arranged that Mangan should be allowed 
to hâve some goods on them ; the amount not being fixed. He was then 
sold a bill of $109.80; two days later, when he had executed an as- 
signmetit of the judgments, he was sold another bill of $76.18; and on 
the day following, another of $35.35 ; and on the day after that, one 
of $53.74. This made a total of $375.07; the judgments, with costs, 
aggregating $567.37. Why the parties stopped at that particular 
amount is not shown. Possibly because Mangan was sold out the same 
afternoon at constable's sale, and bankruptcy proceedings were in- 
stituted a few days later. However that may be, the goods obtained 
were charged to Mangan, and, although this was by mémorandum only 
and not in his regular account, I do not see how it can be reconciled 
with the idea of a sale of the judgment. Wheeler admits he cannot ex- 
plain why this was done, but to my mind the explanation is not far to 
seek. If the décision of the Suprême Court in the pending appeal 
should happen to be adverse, the judgments would be worthless, and he 
evidently was not willing to take that risk. To meet this contingency, 
the charges were made and the account kept open. Whether my sup- 
position be correct or not, that, at least, was what took place, and as an 
account it must therefore remain. Considering the fact that no definite 
price was agreed upon, and that Mangan was allowed to buy indefinite- 
ly against the judgments, and that what he bought was charged against 
him as a debt, as well as the whole course of the transaction, I conclude 
that the judgments were taken as security only, and that the défendant 
must account for ail over and above the debt for which they stand. It 
is true that the transfer was absolute on its face, and that there was 
no agreement to reassign. But, while thèse are circumstances to be 
considered, they are not controlling, and are not sufficient in my judg- 
ment to overcome the others to which I hâve referred. 

Let a decree be drawn in favor of the plaintiflf in conformity with 
this opinion, with costs. 
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BROWN V. FLETCHBR et al. 

(Circuit Court, E. D. Michigan, S. D. July 23, 1904.) 

No. 3,715. 

1. CouKTS— United States Courts— Pboceduee—Abatement and Revival. 

Rev. St. § 955 [U. S. Comp. St. 1901, p. 697], providiug for the revlval 
of suits in the courts of the United States which hâve abated by the 
death of a party, applies only to actions at law ; nor is thcre any pro- 
vision In the equity rules or practice for the eompulsory revival of a suit 
In a circuit court at the instance of défendant after the death of the com- 
plainant 

2. Same— Failube to Revive— Right of Défendant to Dismissal. 

Where, after the death of complainant in a suit in equity in a féd- 
éral court, no steps are talien by his représentatives within a reasonable 
tlme to revive the suit, the court may entertain a motion by défendant 
to dismiss for want of prosecution ; and such motion will be granted 
v?ithout référence to any statute of limitations, when it would be in- 
équitable to allow the défendant to be held in court without a hearing, as 
vehere the suit afCects the title to property or the right to convey the 
same. 

3. Equity- Dismissal of Suit— Abandonment. 

Where the Personal représentative of a deceased complainant In a 
suit in a fédéral court of equity took no steps to revive the suit during 
more than 18 months, but meantime Instituted and prosecuted proceed- 
ings in another jurisdiction, the purpose of which was to obtain the 
same relief sought in such suit, défendant is entitled to a dismissal of 
the suit on the ground of abandonment. 

4. Same— Election of Remédies. 

Such action also amounts to an élection to pursue a différent remedy, 
which entitles défendant to a dismissal. 

5. Abatement and Revival— Right of Revival— Assignée. 

Where the cause of action involved in a suit in equity bas passed by 
assignment or devise from the estate of the deceased complainant to 
another, the suit cannot be revived, but the assignée or devisee must 
proceed by original bill. 

In Equity. On motion to dismiss bill. 

The défendants move the dismissal of the bill of complaint in this cause 
for the folio wing reasons: First, (a) Because the suit bas been abandoned ; 
(b) because of want of prosecution. Second. Because the cause of action 
stated in the bill of complaint has been transferred and assigned to Albert 
W. Brown, who is now sole owner of the claim. The facts upon which this 
motion is predicated are succinctly stated in the brief of counsel for de- 
fendants, and, as their truth was not questloned upon the argument of the 
motion, they are adopted as the basis of the conclusion hère reached. In 
1874, one Spalding, administrator of William White, filed Ms bill In the 
Suprême Judicial Court of Massachusetts against George N. Fletcher for 
a partnership accounting; Fletcher being served with process In SufColk 
county, State of Massachusetts. Before Fletcher's death, Spaldmg, the com- 
plainant, died, and the complainant in this cause, Frances M. Brown, was 
appointed admlnistratrix de bonis non of Ms estate, and the suit was con- 
tinued in her name untîl after Fletcher's death. Proofs were taken in the 
case from time to time before a référée or arbitrator, to whom the case had 
been referred by rule entered in the cause, but no report had been made by 
the référée and no final hearing had been had up to the time Fletcher died, 
November 6, 1899. Fletcher, at the time of his death, was a citizen of Michi- 
gan. He died testate, appointing by his will his sons, Frank W. Fletcher 
and Allan M. Fletcher, his executors. His heirs and legatees were his three 
children, Frank W. Fletcher, Allan M. Fletcher, and Grâce Fletcher, now Mrs. 
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Kîng. February 4, 1901, Frances M. Brown, administra trîx de bonis non, 
flled her bil! in this court, settlng up the proceedings in the Massacliusetta 
court, and praying tliat ttie Michlgan executors and tieirs of Fletcher be oom- 
pelled to appear in the Massachusetts suit, and ablde its resuit; and, in 
case this court should décide that it could not enforce such action, that an 
accountlng de novo be had hère of the partnership affairs of Fletcher and 
White. A restraining order was entered, preventing the executors from 
elosing the ëstâte, which order Is still of force. After the flling of this bill, 
as the Mlchigan executors and heirs of Fletcher had declined to appear in 
the Massachusetts suit, the complainant In that suit caused Frank B. Ootton 
to be appointed administrator of Fletcher in the state of Massachusetts, 
and the suit was revived against him, and attempted to be revived agalnst 
the Mlchigan executors and heirs. December 3, 1902, Frances M. Brown, 
the complainant In the suit at bar, died. December 6, 1902, Albert W. Brown 
was appointed »dministrator de bonis non of the estate of White in her 
stead, and on March 3, 1904, in anclllary proceedings In Michigan, was ap- 
pointed administrator de bonis non of the estate of White in this state. 
Subsequently, Albert W. Brown, in hls own right, acqulred the entire owner- 
ship of the daim agalnst the estate of Fletcher in litigatlon in sald Mas- 
sachusetts suit, and, without waiting the détermination of this court whether 
the executors and heirs could be compelled to appear in the Massachusetts 
suit, was substltuted as plalntiff In the Massachusetts suit, and upon Aprll 
14, 1903, a decree was entered in hls favor indlvidually against Frank B. 
Cotton, administrator by the appolntment of the Massachusetts court, for 
the sum of $394,372.87, with interest from February 3, 1903, and costs. The 
decree also charges that the Michigan executors are bound to pay such 
amount, and that the heirs are bound to pay so much of such amount as 
shall remain unsatisfled after the application of the proceeds of the estate 
of Fletcher has been made. During ail of this tlme, nothing was donc in 
the suit hère, and after the death of Frances M. Brown, December 3, 1902, 
no steps were taken to revive the suit, no application has yet been made for 
that purpose, nor is any purpose or désire expressed or intimated to that 
end. On the contrary, Albert W. Brown, who now owns the clalm, has ob- 
tained an order In the probate court for the county of Wayne, opening the 
commission for the hearing of claims agalnst the estate of Fletcher, which 
order was obtalned against the protest of the défendants in this cause. On 
the letb day of January, 1904, Albert W. Brown filed hls pétition In the 
probate court of Wayne eountj', praying that a commission on claims be 
appointed to hear and pass upon the allowance of petitioner's claim against 
the estate of George N. Fletcher. His executors appeared, and opposed the 
application, upon the ground that the matter was in litigatlon In this court, 
and the pétition was dismlssed for that reason. Subsequently, on Aprll 4, 
1904, Brown presented another pétition to the probate court, asking that 
the commission on claims be revived, and the probate court on the same day, 
without notice to the executors, entered an order reviving the commission. 
April 9, 1904, Brown flled his clalm against the estate of Fletcher with the 
commissioners on claims; the claim filéd consistlng of tbè judgment ren- 
dered by the Massachusetts court May 5, 1904, the executors applled to 
the probate court to set asSde the order reviving the commission on claims, 
for the reason that the matter was pending in this court, but the application 
was denied. On .Tune 3, 1904, the défendant in this cause flled a plea in 
abatement with the commissioners, settlng up the fact that the claim pre- 
sented by Brown before the Commissioners was being litigated in this court, 
and asking that the proceedings before the commissioners abate. This plea 
was overruled. Since the flling of this motion to dismiss the bill, June 16, 
1904, Brown not only has falled to make any application to revive this suit, 
but upon July 3, 1904, notifled the attomeys for the défendants In writing 
that he Intended to proceed with the hearing upon the merits of the claim 
before the commissioners on claims In the probate court for the county of 
Wayne against the estate of sald Fletcher upon July 8, 1904. 

Russel & Campbell and Ashley Pond (Henry M. Campbell, of coun- 
sel), for the motion. 
John Miner, opposed. 
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SWAN, District Judge (after stating the facts). In opposition to 
this motion, it is contended by the counsel for the late complainant : 
(1) That the motion is irregular, and that the court could not niake 
a regular order thereon. (2) That the motion should be denied, be- 
cause it asks a peremptory order of dismissal, instead of an order 
nisi to revive within a limited or specified time, or that the bill be 
dismissed. (3) That the remedy provided in section 955 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 697] is exclusive. (4) That 
the time has not expired within which it is the absolute right of 
a Personal représentative of the deceased complainant to revive this 
suit, and that nothing less than the lapse of the period fixed by the 
statute of limitations can be pleaded to a bill of revivor. 

With référence to the contention that the only grounds upon 
which a bill can be dismissed for want of prosecution are those 
named in gênerai equity rules 38, 52, and 66, and rule 2 of the equity 
rules of the Circuit Court, it is sufficient to say that neither of thest 
hâve any application to the questions presented by this motion, nor 
is the position sustained by the authorities. By rule 90 of the gênerai 
equity rules it is provided that: 

"In ail cases where the rules prescribed by this court or by the Circuit 
Court do not apply, the practice of the Circuit Court shall be regulated by 
the présent practice of the High Court of Chaneery in Bngland, so far as the 
same may reasonably be applied consistently with the local clrcumstanceK 
and local convenience of the district where the court is held, Bot as posi- 
tive rules, but as furnishing just analogies to regulate the practice." 

In Thomson v. Wooster, 114 U. S. 112, 5 Sup. Ct. 788, 29 L. Ed. 
105, Mr. Justice Bradley gives the history of the adoption of thèse 
rules, and emphasizes the limitations created by the words "the prés- 
ent practice of the High Court of Chaneery"; thus deciding that the 
practice in matters not regulated by the equity rules is that which 
obtained in the High Court of Chaneery of England in 1842. It is 
conceded that gênerai equity rules 56 and 57 make no provision to 
compel the revival of a suit abated by the death of a sole complain- 
ant. They prescribe simply the method and procédure by which a 
Personal représentative, at his own instance, may be substituted for a 
deceased complainant. It is claimed, however, that the omission in 
the gênerai equity rules to provide for a compulsory revival by the 
complainant upon the application of a défendant was not an over- 
sight, and that Congress had already legislated on the subject, mak- 
ing full provision by Rev. St. U. S. § 955 [U. S. Comp. St. 1901, p. 
697], for such a case "in any suit in any court in the United States." 
Clarke v. Mathewson, 12 Pet. 164, 9 L. Ed. 1041, is cited as an in- 
stance of the application of the section, but this question was not 
raised in that case. This argument assumes that section 935 in- 
cludes not only cases at law but cases in equity; but this assump- 
tion is negatived by the case of In re Connaway, Receiver, v. Moscow 
Nat. Bank, 178 U. S. 421-433, 20 Sup. Ct. 951, 44 L. Ed. 1134, 
where the court quotes with approval from the case of Lewis v. Out- 
law, 1 Tenn. (1 Overt.) 140, as follows : 

" 'Agreeably to the practice of the courts of law In England, ail suit» 
abated by the death of either party ; nor could they be revived by scire 
facias.' The court then proceeds to say that the practice in chaneery lu 

140 F.-41 
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Bngland was, upoa the ûeath of either plalntiff or défendant, to file a blll 
of revivor agalnst the représentative of the deceaséd; and, applying thls 
practice to Kentucky, under a statute which prdvided no abatement should 
ocetir by.the death. of either plaintlfC or défendant, but might be 'proceeded 
upon by the heirs, executors, administrators, or asslgns of either party,' It 
seems clear that ail revivors, to comport wlth the princlples of reason and 
the English practlce, should be made by causing appropria te process to Issue, 
so as to make the représentatives of the deceaséd parties in a légal manner. 
To revive a dormant judgmént, a âcire facias is necessary. To revive in 
chancery, the authorities show that a bill must be flled, and process issued 
thereon, to whlch the représentatives may maice suCh ansvrer as the nature 
of the case may require." 

The lânguage of the opinion of the Suprême Court, and its state- 
ment on page 435 of 178 U. S., page 956 of 20 Sup. Ct. [44 L. Ed. 
1134}, of the purpose of section 31 of the Judiciary Act of 1789, of 
whicb sections 955 and 956, Rev. St. [U. S. Comp. St. 1901, p. 697], 
are reproductions, point to the conclusion that section 955 is limited 
to actions at lavv in contra distinction from suits in equity. The court 
sayS!'' ■':':, 

"The enactment of the section was to provide agalnst the abatement of 
actions whlch wonld otlierwise abate at comrcion law, and we cannot confine 
its remedy to cases where death occurs after judgmént; in other words, 
confine its remedy to the cases where the common law alreadj? afforded a 
remedy. See, also, McCoul v. Leliamp, 2 Wheat 111, 4 L. Ed. 197, and Hyde 
V. Leayitt, 2, Tyler, 170." 

This was the intimation, also, of Judge McDovirell in Dillard, 
Adm'r, v. Central Virginia Iron Co. (C. C.) 125 Fed. 157-159. This 
construction of the section is also required, as it woujd seem, from its 
language. Its terminology is that of the common law. In Foster's 
Fédéral Fractice (section 179, p. 398) the author says: 

"The only methods Of revlviug a suit In equity In the fédéral courts seem 
to be a bill of revivor, a bill in the nature of a bill of revivor, a bill of re- 
vivor and supplément, and a supplemental bill in tbe nature of a bill of re- 
vivor." 

To the same efféct is 2 Bâtes, Fed. Eq. Prac. p. 634 et seq. 
In Kennedy v. The. Georgia Bank, 8 How. 610, 12 L. Ed. 1209, the 
court say: 

"When, In the progress of a suit In equity, the proceedlngs are suspended 
for the *ant of proper parties, It Is, necessary to file a blll of revivor." 

It would seem, therefore, from thèse authorities and the invariable 
practîce in the High Court of Chancery that section 955 of the 
United States Revised Statutes [Û; S. Comp. St. 1901, p. 697] has no 
application to suits in equity. The rule, irrespective of any statute, is 
that where a sole plaintiiï dies bèfore decree the suit cannot be 
revived at the instance, of a défendant or his légal représentative. 
3 Daniéll's Ch. PI. & Pr. p. 1539; Bensen v. Wolverton, 16 N. J. 
Eq. 110. If this be true (and it is properly conceded that no pro- 
vision is mad* 'by the gênerai equity rules fof compelling the ap- 
pearance of the Personal représentative of a deceaséd sole complain- 
ant, and therévival and prosecution of the suit) défendants would in 
this suit, unless they may hâve a dismissal of the bill for want of 
prosecution, be left at the mercy of the deceaséd cornplainant's rep- 
résentative, and might be compelled to await the lapse of the period 
of liniitation before settlemént and distribution of the- testator's 
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estate could be had. The safe aliénation of any part of ît meanwhile 
would be prevented, the incumbrances thereon would accumulate, 
and no sale could be had of unprofitable property, the rétention of 
which would impair the estate, while they were thus utterly help- 
less to bring to décision the matter waged against them by the bill. 
The hardship of such conséquences has been recognized. In the case 
of Picquet v. Swan, 5 Mason, 561, Fed. Cas. No. 11,135, where Mr. 
Justice Story says: 

"The gênerai practlce Is perfectly well settled that the défendant may 
hâve the blll of complalnt diâmissed for want of prosecution if the plaintifif 
does not proceed within a reasonable time. • * • The présent is a case 
where codefendants having answered insist upon the right to dismias the 
bill on account of the nonprosecution of the same against Swan. It would 
be an intolérable grievance if codefendants could not Insist upon such a right, 
for It might otherwise happen that a case could not be brought to a hearing 
against them alone, and thus they might be held in court for an indefinlte 
period — perhaps during thelr whole lives — and very valuable property in 
thelr hands be incapable of safe aliénation. No court of justice, and least 
of ail a court of equlty, could be presumed to sufCer ita process to become 
the means of such gross mischief." 

This was followed by Judge Blodgett in Jessup v. Illinois & R. 
Co. (C. C.) 36 Fed. 735. 

Thèse reasons are more forcibly applicable to the défendants in 
this cause if the complainant's représentative may not only refuse to 
proceed with this case by refraining from fîHng a bill of revivor, re- 
vivor and supplément, or such other bill as might be appropriate to 
the circumstances of the case, but during the suspension of this suit 
may harass the défendants by prosecuting the same cause of action 
before another tribunal. Apparently, at least, the purpose of this 
procédure in keeping this suit dormant is to carry on expérimental 
litigation elsewhere, and, in the event of its failure, to renew the liti- 
gation in this court. Again, to insist that the défendants must pro- 
ceed in the manner pointed out by section 955, and call upon the 
représentatives of the complainant to revive the suit, would be to 
compel them to take a dangerous course. Défendants protest that 
the suit cannot be revived because of the facts stated, and that an 
original bill of some sort must be fîled by the successor in interest 
of complainant. Défendants should not be required to hazard the 
loss of this défense, or to be put in the attitude of having waived it 
by calling the représentative of the complainant into court, and thus 
recognizing his right to revive the suit. The personal représentative 
"of the complainant has for a year and a half taken no steps whatever 
to assert the rights of the complainant in this suit, but seeks to com- 
pel défendants to force him to revive the suit, and thus, if possible, 
preclude défendants from showing cause. Rule 56 gives him the 
power to call the défendants into court to show cause why the suit 
should nOt be revived. His position is that, as the suit has abated, 
it is not compétent for the court to make any order or suffer any pro- 
ceeding in the case until the suit has been revived. There being, as 
has been said, no express rule of procédure prescribed by the Su- 
prême Court enabling défendants in this suit to compel a revivor 
thereof by complainant's administrator, or to cpmpel contest of the 
right of revivor thereof, and the défendants thus practically left at 
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the mercy of the complainant, and vexed with litigatîon for the same 
cause of action in a state court, the case is one in which resort must 
be had to the practice and rules in such cases which obtained in 
England at the time of the enactment of our rules, having regard 
also to the peculiar facts of this case. It is not correct to say, as 
claimed, that no order can be made in a case abated by the death of 
the sole complainant. In Wright v. Mitchell, 18 Ves., Jr., 293, 
after a bill was dismissed for want of prosecution, on motion for 
payment of money in the registry of the court, Lord Eldon held that 
the court had the power to make the order; adding: "So in cases 
of abatement, the right being clear." A similar rule was made in 
Roundell v. Currie, 6 Ves., Jr., 650, where the case was abated by 
the death of the complainant, and the défendant could not revive. 
In Wharam y. Broughton, 1 Ves., St., 180-185, Lord Hardwicke said : 

"The court will, notwlthstanding the death of almost ail the parties, make 
an order for delivery of deeds and writlngs, or send to the master for an 
inquiry to whom they bfelong, or order money to be pald out of the bank 
without a revlvor." 

In Knowles v. Colliery Company, 6 Jurist (N. S.) 391, cited in 1 Dan- 
iell's Chancery Practice, 810, the case had abated because of the out- 
lawry of the plaintifï. A motion was made to dismiss the case for 
want of prosecution, and it was objected that, the suit being abated, 
a motion to dismiss would not lie. Sir W. P. Wood, in disposing of 
the motion, said : 

"The présent motion îs unsupported by authorlty, but It seems unreasonable 
that a plaintiff'S outlawry should hâve the efCeet of keeplng litigatîon hang- 
ing over the défendant. * • * The plaintiff, it Is true, is incapable of 
taking any steps in the suit; but thls is entireJy hls own fault for not re- 
verslng the outlawry, and the défendant ought not thereby to be deprived of 
the right which he would otherwise hâve to be relleved frum litlgation which 
is not duly prosecuted. The bill must be dismissed, with costs." 

The reasons for this judgment are equally cogent hère. The àd- 
ministrator of the complainant is solely in fault in not proceeding un- 
der gênerai equity rules 56 and 57. If the suit cannot, for inhérent 
reasons, be revived, it is time that it be judicially ended. In Vernon, 
318, and 1 Vesey, 182, quoted in Lube's Equity Proceedings (page 
221), it is said: 

"If a feme plaintiff marries pendente litè, although her interests In the sub- 
jeet of litigatîon be not gone, yet she voluntarily deprives herself of ail title 
to sue alone, in conseqitence of which the suit becomes abated. * * * go, 
too, when a bankrupt or insolveut is sole complainant, bis assignée may 
corne before the court, and hâve the benefit of former proceedings by sup- 
plemental bill. For the same reasons, if any parties sning or sued en autre 
droit are changea or removed, their successors in the same right continue 
the litigatîon by supplément only." Lube's Equity, p. 222, and cases cited. 

Discussing the efïect of an assignment of his interest in the suit 
by a sote complainant, Lube's Equity Pleadings (page 220) says: 

"The suit in his [complainant's] name will necessarily be rendered In- 
effectuai • * * because the cause of action is transferred to another. 
This, though it, In effect, puts an end to the suit, is not however an abate- 
ment, and if three terms elapse without any further proceedings, the bill may 
be dismissed." 
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In Picquet v. Swan, 5 Mason, 569, Fed. Cas. No. 11,135, Judge 
Story recognizes the right of défendant to hâve the bill dismissed 
for want of prosecution vvhen plaintifif sufïers three terms to elapse 
after answer filed without taking any steps in the cause. 

In Delaiiney v. Hermann, Baldw. 132, Fed. Cas. No. 3,757. Judge 
Baldwin recognizes the English practice exempHfied in the quotation 
from Lube, citing 3 Maddocks' Ch. 235, as authority; but, as défend- 
ant had it in his power to compel a reply and a hearing in the cause, 
he enlarged the time for complainant to proceed until the next term, 
and required notice to be given to complainant. 

In Hook V. Linton, 10 Pet. 107, 9 L. Ed. 363, the death of the 
appellee having been suggested, and the counsel for the executor 
having ofïered to enter his appearance for the executor, the 
court sustained a motion to dismiss the cause, as no person appeared 
to prosecute the suit for the appellants. 

The fifteenth Suprême Court rule (3 Sup. Ct. x) prescribes the 
mode by which a défendant may compel an appearance by the repré- 
sentative of a deceased complaiaant in that court, but, as stated above, 
there is no such rule prescribed for the Circuit Courts in equity. See 
Barribeau v. Brant, 17 How. 43, 15 L. Ed. 34. 

The quotations from Daniell's Chancery Practice, vol. 3, pp. 1507,. 
1543, are to the efïect that "after a suit is abated, or after it has 
become defective by the bankruptcy of the plaintifif, it is irregular to 
move for the ordinary order to dismiss the bill for want of prosecu- 
tion, and such an order will be discharged for irregularity." It will 
be found upon examination that this text is not in accord with the 
authorities hereinbefore cited. In chancery practice an abatement is 
merely a suspension of ail proceedings in a suit, which generally 
may be revived by bill of revivor. Story's Eq. PL § 354. An abated 
action at law is generally without statutory aid, entirely dead, and 
cannot be revived. Hoxie v. Carr, 1 Sumn. 173, Fed. Cas. No. 6,802. 

2. What has been said regarding the right and authority of the 
court to give équitable relief to a défendant, against whom a prosecu- 
tion has been suffered to lie dormant, when there is a perSon in 
existence, as is conceded hère, who may bring the défendant into 
court, and who must do so in order to continue a suit abated by the 
death of the complainant, has to some extent involved the décision 
of the claim that the personal représentative of a deceased com- 
plainant may be permitted by a court of equity to suffer a suit to He 
dormant before seeking to revive until the right to revive is barred 
by the statute of limitations. The degree of diligence in the pros- 
ecution of suits in equity which courts nowadays exact of suitors 
is irreconcilable with the proposition that the personal représenta- 
tive of a deceased complainant may keep the litigation hanging over 
the head of the défendants until the statute shall hâve barred his 
right. The circum stances must be peculiar and extraordinary and 
the equities insuperably strong which would excuse the delay of a 
personal représentative to revive a suit after a reasonable time from 
its abatement; and the strong inference in this cause, from the in- 
action of the administrator, is that the suit will not be revived, and 
that his purpose is to hold it in terrorem over the défendants while 
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experimenting in another tribunal. This purpose will not be tolerated 
in a court of equity. 

In Wharam v. Broughton, 1 Ves., Sr., 180, where a wife's daim 
to the relief prayed was met by a technicality because of the death 
of her husband, Lord Hardwicke says: "So thiat the plaintifï may 
come at justice, I will, so far as possible, chalk out a method to 
come at it." 

3. Upon the admitted facts of this case, there are strong grounds 
for dismissing this bill on the ground of the abandonraent of the suit 
by complainant's personal représentative. Without repeating the 
history of the litigation which has been waged for the same subject- 
matter as that set forth in: the bill in this suit by White, his ad- 
ministrator, Spalding, and the late complainant, Frances M. Brown, 
and by^ Albert W. Brown in Massachusetts, who followed the Massa- 
chusetts case to judgment, the facts of the revival cf. ..the commis- 
sion in the probate court of Wayne county on Fletcher's estate 
hère, and the prosecution before the commission on claims in the pro- 
bate court of the claim settled by the decree in the Massachusetts 
court, and the failure of the personal représentative to revive this suit, 
or to take any step looking to that end, parallel the case of Bryar v. 
Campbell, 90 Ped. 690, 33 C. C. A. 236, and Id., 177 U. S. 649, 20 Sup. 
Ct. 794, 44 L. Ed. 926, and equitably require the like judgment upon 
their purpose and efïect. While the period of abandonment is not 
so long as in that case, the purpose to look for relief to the prosecu- 
tion of the claim in the probate court is as unequivocal. The com- 
missioners on claims could by allowance of the claim give as full 
and adéquate redress as could this court in this suit, and for pre- 
cisely the same cause of action. The resort to the probate court is 
a renunciation and abandonment of this suit, within the reasoning 
of the two cases last cited. 

4. The fourth ground is that Brown has elected to pursue his 
claim in the state court. He has thus taken a position to which he 
could hâve been compelled if the suit had been revived; because it 
is within the power of a court, both in this country and in England, 
to compel an élection by one who is prosecuting simultaneously a 
suit in equity and an action in another jurisdiction. "Where a plain- 
tifï has sued both at law and in equity at the same time, for the 
same matter, the défendant is entitled to an order that the plaintifif do 
elect whether he will proceed with the suit in equity or with the ac- 
tion at law.'' 1 Daniell's Chancery Practice, 815 ; 1 Barbour's Chan- 
cery Practice, 347 ; 7 Amer. & Eng. Encyc. PI. & Pr. 374 ; and 20 
Amer. & Eng. Encyc. PI. & Pr. 270. In the latter it is said : 

"It Is not Infrequently the case that a sultor Is confronted with a choice 
of jurisdiction on the same state of facts, and has the right to invoke the aîd 
of either a court of law or a court of equity. If he resorts to both, he will 
ordinarily be compelled to make his élection, adopting one and abandoning 
the other, This policy is administered usually, if niot always, by the court 
of eguity, sometinies on its own motion, but generally on the motion of the 
défendant." 

See, also, Bradford v. Williams, 2 Md. Ch. 5. 

The ground of this doctrine is that justice requires that a défendant 



BEOWN T. FLETOHBR. 647 

should not be harassed by two suits for the same cause of ac- 
tion at the same time. Judge Story says (Equity Pleading, § 742) : 

"The question wMch next présents itself is whether the pendency of an 
action In a court of law for the same subject-matter Is a good objection to 
be urged in a plea of this sort in a court of equity. It is the establlshed 
rule that such a plea Is bad and unavailable in equity. * * * The de- 
fendant is not, however, wlthout a reiriedy for the double vexation, for a court 
of equity wlll, upon the comlng in of the défendants answer, put the plaln- 
tifC to bis élection whether he will proceed in the suit at law or in equity, 
and, if he elects the latter, then an Injunction will issue to any further pro- 
eeedings at law ; If the former, then the bill wlll be dismlssed." 

The same doctrine is stated by Mr. Justice Campbell in Joslin v. 
Millspaugh, 27 Mich. 518, where he says : 

"It bas always been the practlce in equity in ail but mortgage foreelosures 
to require a party who sues at law on the same cause of action! to elect after 
answer whetier he will prosecute at law or In chancery. « • ♦ But In 
cases where élection was practically a matter of course, the pendency of 
another suit was not pleadable in abatement either at law or In equity. There 
is no such thing known in a conunon-law court as a plea In abatement of a 
suit in equity. A party having a common-law right was allowed to proceed 
at common law If he Chose, and could only be restralned by the court of 
equity by way of Injiuiction, or some other prohibitory measure; and In 
llke manner the suit at law was not brought before the court of equity by 
plea In abatement, but usually suggested on motion after answer, unless 
appearlng by the pleadlngs." 

If the fact of the two suits appear in the pleadings, the court may 
act. 

In 7 Amer. & Eng. Enc. PI. & Pr. 374, it is said that "the court up- 
on its own motion may compel the élection." 

In Central Railroad Company of New Jersey v. N. J. West 
Line R. R. Co., 32 N. J. Eq. 67, an élection was compelled on applica- 
tion made after answer filed. The court says: 

"In Lathrop Sewing Machine Company v. Bond & Lathrop Manufacturing 
Company, in this court in 1808, the complainants were required before an- 
swer flled to elect between a suit in equity In New York and that suit." 

In the case at bar the complainant has made his élection volunta- 
rily. It is too late for him to recède and "change his hold." He has 
acted deliberately, and persists in his choice. The admitted facts up- 
on which the motion to dismiss is founded are strongly persuasive, 
if not conclusive, that if the personal représentative of complainant 
had been admitted to prosecute the cause, he could hâve been com- 
pelled to elect between his action in the probate court and this suit. 

5. The proposition that the assignment of the interest of the 
late complainant of her claim in this suit to Albert W. Brown 
abated the suit, and the court will dismiss the bill when the fact is 
brought before it, is well sustained by the authorities. The cases 
cited in its support are Wallace v. Dunning, Walk. Ch. 416 ; Niles v. 
Ransford, 1 Mich. 338, 51 Am. Dec. 95; Webster v. Hitchcock, 11 
Mich. 56; Perkins v. Perkins, 16 Mich. 162; Brewer v. Dodge, 28 
Mich. 359. 

In Dunn v. Allen, 1 Vern. 426, it is said that an assignée or pur- 
chaser cannot hâve a bill of revivor for want of privity. So a dev- 
isee, being but a purchaser, and not representing the deviser, can- 
not hâve a bill of revivor for want of privity, but must hâve au 
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■original bill. Story v. Livingstone, 13 Pet. 365, 10 L. Ed. 200 ; Hlnde's 
Practice, 49, 69 ; Russell v. Craig, 3 Bibb, 377 ; Peer v. Cookerow, 
14 N. J. Eq. 361 ; Browil v. Minier, 2 Ala. 406. In Lube's Eq. PI. 
140, it is said that only the heir, executor, or administrator of a de- 
■ceased party or the husband of a feme covert, can bave a bill of re- 
vivor. See, also, Benson v. Wolverton, 16 N. J. Eq. 110; Slack v. 
Walcott, 3 Mason, 508, Fed. Cas. No. 13,932. 

If, therefore, Brown has, by assignment or devise, acquired the 
interest of the original complainant and his heirs and personal repré- 
sentatives, this suit cannot be revived, but he must file an original 
bill. This fact also authorizes the dismissal of the suit. Barribeau v. 
Brant, 17 How. 43, 15 L. Ed. 34; Campbell v. City of New York 
(C. C.) 35 Fed. 14. 

The case at bar is like that of Bryar v. Campbell, supra, which the 
Court of Appeals (90 Fed. 691, 33 C. C, A. 236) pronounced "an ex- 
traordinary case." 

Upon the grounds that the English practice permits the dismissal 
of the case for want of prosecution, in the interest of justice, even 
after it is abated, because of the abandonment of the suit in this 
court, the failure of the personal représentative of the late complain- 
ant to take the necessary steps to revive the same, the inability of de- 
fendants to compel complainant to revive, and because Albert W. 
Brown has voluntarily elected, to prosecute his suit in the state 
court for the same cause bi action as that in which the bill in this case 
was fîled by Frances M. Brown, administratrix, justice requires that 
the bill in this cause should be dismissed for want of prosecution, 
with costs. 
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UNITED STATES V. MYERS. 

(Circuit Court, N. D. New York. July 31, 1905.) 

Nos. 23, 24. 

1. ÇUSTOMS DTJTIES— COUNTEBVAILING DUTT— EXPORT DUTT— CANADIAN LI- 
" CENSE FEE— WOOD PULP. 

The action of the province of Québec in Imposing a llcense fee for 
outting wood on public lands, which is reduced when the wood Is manu- 
fa ctured into pulp in Canada, is in efCect the imposition of an "export 
dutv on pulp wood eXported to the United States," within the meanlng 
of Tariff Act July 24, 1897, c. 11, § 1, Schedule M, par. 393, 30 Stat 187 
[U. S. Comp. St. 1901, p. 1671], providing a countervailing duty on wood 
pulp equal to the amount of export duty impoaed on pulp wood by the 
country of exportation. 

2. Same— WooD Ptilp- Place dp Manufacture. 

Pulp produced In Canada from wood eut on public lands In Québec Is 
subject to the countervailing duty provided in Tariff Act July 24, 1897, 
c. 11, § 1, Schedule M, par. 393, 30 Stat. 187 [U. S. Comp. St 1901, p. 1671], 
Irrespective of whether It Is manufactured into pulp In that province or 
not. 

3.' Same— ExpoBT Duty— "Country ob Dependency" — Province of Québec. 

The Brltish North America Act (St. 30-31 Vlct c. 3, §§ 91, 92) 

gives the Dominion of Canada exclusive power to impose export and 

import duties, but distributes among the provinces of Canada certain leg- 
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Islative powers, Including that of taxation by way of license; and under 
this authorlty the province of Québec imposes wliat Is in point of fact 
and in effect an export duty. Eeld. tliat such duty is imposed by 
a "country or dependency," witliin tlie meaning of TarifE Aet July 24. 
1S&7, c. 11, § 1, Schedule M, par. 393. 30 Stat. 187 [U. S. Comp. St. 1901, 
p. 1G71]. 

4. SAME— MiXED GOODS— OOKSTRUCTIVE SEPARATION. » 

In regard to pulp imported from Canada, made froni wood of whioli 
a part is subject to a Canadian export duty, held, that the counter- 
vailing duty equal to such export duty. which is imposed under 
Tariiï Act July 24, 1897, c. 11. § 1, Schedule M, par. 393, 30 Stat. 187 [U. S. 
Comp. St. 1901, p. 1671], should be assessed on the basis of the pereent- 
age used therein of wood subject to the export duty, when such percent- 
age is established by satisfactory évidence. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,593, T. D. 25,035, which sustained 
in part the contentions of F. W. Myers & Co. against the assessment of 
duty by the collecter of customs at the port of Plattsburg. 

The importers brought thèse proceedings for review of the décision 
so far as it was unfavorable to them, and the United States sought a 
review of the décision in the respects in which it sustained the import- 
era' contentions. Some of the contentions passed on in said décision 
were disposed of on the authority of a former décision of the board. 
G. A. 5,306, T. D. 24,306. The following extracts, showing the 
grounds of the board's conclusions, are made from the opinions filed 
in the two décisions by Somerville, General Appraiser: 

From G. A. 5,306 : 

"The importations covered by thèse two protests consist of wood pulp 
exported from the Dominion of Canada. The eollector in eaeh Instance, In 
addition to the regular duty. assessed a countervailing duty at the rate of 
2.1 cents for eacli cord of pulp wood used in the manufacture of this wood 
pnlp. It appears without controversy that one cord of pulp wood wilT 
produce one ton of ground wood pulp, or about 1,400 pounds of chemicaT 
wood pulp or sulphite; and the assessment of the eollector was evidently 
based on this estimate. This action was taken by hlm under instructions 
from the Treasury Department (T. D. 23,978) advising the assessment of 
this additional duty on ail wood pulp imported from any part of the Dominion 
of Canada. This circular was based on the provisions of paragraph 393, 
Schedule M, § 1, of the Tariff Act of July 24, 1897 (30 Stat. 151. c. 11 [TJ. 

5. Comp. St. 1901, p. 1671]), which reads as follows: 

" '393. Mechanically ground wood pulp, one-twelfth of one cent per 
pound, dry weight; chemical wood pulp. unbleached. one-sixth of one cent 
per pound, dry weight; bleached, one-fourth of one cent per pound, dry weight: 
provided, that if any country or dependency shall impose an export 
duty on pulp wood exported to the United States, the amount of such ex- 
port duty shall be added, as an additional duty, to the duties herein im- 
posed upon wood pulp. when imported from Such country or dependency.' 

"The merchandise covered by protest 54.235b, as shown by the testimony, 
was manufactured In the province of Québec: * • • ïiie regular duty 
Imposed by said paragraph 393 was assessed upon the merchandise, the cor- 
reetness of which action is not disputed, and also an additional or counter- 
vailing duty of 25 cents per cord on the pulp wood used in its manufacture. 
It is contended by the importers in each instance that tbis additional or 
countervailing duty was illegally assessed. * * * It appears from the tes- 
timony talien at the hearing that the province of Québec owns certain lands. 
Imown as "crown lands," corresponding to what are called in this country 
"public lands." As shown by the record before us, the Eevised Statutes of 
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this province (chapter 6, tlt. 4), entltled "Department of Lands, Mines, 
and Plsheries and Matters Connected Therewlth," in article 1250, read as fol- 
lows: 'The term "public lands" shall be held to apply to lands lieretofore 
designated or known as "crown lands" and "clergy lands," whicli désig- 
nation, for the purposes of administration, sliall still continue.' St. 32 Vict. 
c. 11, § 46. Article 1309 reads as follows: 'Tlie commissioner of crown 
lands, or any offlcer or agent under liim authorized to that elïect, may grant 
licenses to eut timber-on tlie ungranted lands of tbe crown at such rates 
and subject to such conditions, régulations, and restrictions as may, from 
time to time, be established by tbe lieutenant governor in council, and of 
which notice shall be given in the Québec Officiai Gazette.' C. S. C. e. 23, § 1. 
Under the authority conferred on- him by this law, the lieutenant governor 
in council adopted the following régulation, entltled 'Stumpage Tarifif' : 
'(15) AU wood goods eut in virtue of a license are sub.1ect to the following 
charges; * * * Pulp wood per cord of 128 cubic feet * * * 65 cents, 
vvith a réduction of 25 cents per cord on timber manufactured into paper pulp 
in the Dominion of Canada.' Article 1315 of the same chapter provides that 
'every person obtaining a license shall, at the expiration thereof, make to 
the oflicer or agent granting the same, or to the commissioner, a return 
of the number and kinds of trees eut, and of the quantity and description of 
saw logs, or of the number and description of sticks of square timber manu- 
factured and carrled away under such license.' C. S. O. c. 23, § 3. * ■• • 
"So far as concerns ail the exportations from Québec, it is évident that 
pulp wood which Is to be manufactured in Canada pays to the government 
a tax of 40 cents a cord, and pulp wood which Is to be manufactured out- 
side of Canada after exportation pays a tax of 65 cents a cord. It is eon- 
tended by the counsel for the government that the plain efCect of this pro- 
vision is that the sum of 25 cents a cord Is levled on pulp wood export- 
ed to the United States, and Is not levied on pulp wood manufactured or con- 
sumed In Canada, and that the real question presented by thèse protests 
is narrowed down to whether the additlonal license fee or tax, levied by 
the province of Québec upon pulp wood exported to the United States and 
not levied upon pulp wood manufactured in Canada, is in fact an export 
duty, wlthin the meaning of said paragraph 393. We flnd In the report of 
the commissioner of lands, forests, and flsheries for the province of Québec for 
1901 the following allusion to this subject: 'I will refer in the flrst place 
to article 15 of the revised régulations, as sanetioned by order in council 
dated the Ist of .Tune, 1901, and especlally to that portion of the third para- 
graph of the tarife which applies to the differential stumpage dues Imposed 
on wood intended to be manufactured into pulp abroad and which is shipped 
out of the eountry In the shape of logs. This clause must be interpreted 
as follows: Ail pulp wood 128 cubic feet to the cord, équivalent to 600 
feet board measure, is charged with 65 cents per cord, equal to $1.08 per 
1,000 feet, or an additlonal charge of 43 cents. Thèse protective duties in 
favor of that section of our Canadian manufactures replace those imposed 
by the order In council dated the 18th of January, 1900, because the latter 
were found In many instances excessive.' An export duty is a duty or tax 
imposed upon merchandise on Its exportation from any eountry, and this 
is necessarlly true, in whatever form or dlsguise this tax may be concealed. 
As said by Mr. Justice Miller, In Henderson v. Mayor, 92 U. S. 259, 268, 
23 L. Kd. 543, 'In whatever language a statute may be framed, its purpose 
must be determined by Its natural and reasonable effect.' And this principle 
has recently been reaffirmed by Mr. Justice Peckham, in Collins v. State of 
New Hampshire, 171 V. S. 30, 18 Sup. Ct. 769, 43 L. Ed. 60, who cited the 
Henderson Case with approval, remarking that 'the direct and reasonable 
resuit of a statute must be taken into considération when deciding as to 
Its validlty, even if that resuit is not in so many words either enacted or 
dlstinctly provided for.' In other words, In construing statutes the courts 
look beyond mère form and consicler the substance, in arriving at the true 
charaoter and intent of the lawmaking power. 'Tlie substance and not the 
sUndow, détermines the validity of the exercise of the power.' Postal Tele- 
graph Cable Company v. Adams, 155 U. S. 688, 698, 15 Sup. Ct. 268, 270, 39 L. 
Ed. 311. And the same observation may be made in référence to the nature 
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and probable effect of the exercise of the power of taxation. Tlils principle 
Is fully discussed and applied by the Suprême Court of the United States 
In the case of Pairbank v. U. S., 181 U. S. 283, 21 Sup. Ot. 648, 45 L. Ed. 862, 
and especially so far as it bears upon the subject of export dutles. It was 
there held that a stamp tax Imposed on a forelgn bill of lading by Congress 
was in substance and effect, équivalent to a tax on the articles included In 
that bill of lading, and therefore a tax or duty on exports prohibited by the 
United States Constitution (article 1, § 9); the court observing that 'no lég- 
islation can be toleratèd which, although it may not conflict wlth the letter, 
destroys the spirit and purpose of the restriction imposed.' 

"That a lîcense exacted from a person may in légal effect operate as, 
and be construed to be, either an fmpost or export duty, has many times been 
dceided, and is considered as settled law since the décision of the Suprême 
Court in the case of Brown v. Maryland, 12 Wheat. 41&, 6 L. Ed. 678, where 
it was held, Chief Justice Marshall delivering tbe opinion of the court, 
that a license exacted by the state of Maryland from ail importers of for 
eign goods and others selling the same by wholesale, although in form a tax 
upon the person or his occupation, was in légal effect a tax on imports, and 
for this reason in violation of the fédéral Constitution (article 1, § 10), which 
prohibits any state, without the consent of Congress, from laying any duty 
on Imports or exports, exeept suoh as may be absolutely necessary for exe- 
cuting its inspection laws. So, in Kobbins v. Shelby County Taxing Dis- 
trict, 120 U. S. 489, 7 Sup. Ct. 592, 30 L. Ed. 694, It was held that a license 
required by the state of Tennessee upon drummers and other persons offering 
for sale or selling merchandise by sample was a restriction upon Interstate 
commerce, which was beyond the power of the state to regulate. The Su- 
prême Court of Alabama, in Joseph v. Uandolph, 71 Ala. 499, 46 Am. Rep. 
347, in like manner held a law unconstitutional which provided that no 
person should be permltted to 'employ. engage, contract, or In any other way 
induce laborers to leave the state,' without flrst paying a license of $250. 
Applying the principle that the purpose of this license must be determined 
by Its natural and reasonable effect, It was construed to be an Indirect tax 
upon the citizen's right of free egress from the state, operating to hlnder the 
exercise of his personal liberty and to serlously impair his right to migrate, 
and for this reason was violative of both the state and fédéral Constitutions. 
Note, also, as bearing on this subject, Emert v. Missouri, 156 U. S. 296, 15 
Sup. Ct. 367, 39 L,. Ed. 430, and numerous cases cited in the opinion of the 
majority of the court in Pairbank v. U. S., 181 U. S. 283, 21 Sup. Ct. 648, 45 L. 
Ed. 862, the review of which would make this opinion unnecessarily elaborate. 
It îs sufficient to say that in our judgment, applying the vital principle set- 
tled In thèse cases, the législation of the province of Québec and the régula- 
tions carrying it into effect, which provide for a license of 40 cents a cord 
on pulp wood not exported, and of 65 cents a cord on pulp wood that is ex- 
ported, operate to impose an additional charge of 25 cents upon ail pulp 
wood which is exported from that province. 

"It is argued by the eounsel for the Importers that the Dominion Parliament 
of Canada only is invested with the power to levy export duties under the 
act of organizatlon known as the British North America Act of 1867, sub- 
section 3 of section 91, conferrlng on them the power to 'raise money by 
any mode or System of taxation' ; whereas the taxing power of the provincial 
législatures, includlng that of Québec, is confinekl to direct taxation wlth- 
in the province, 'in order to the raising of revenue for provincial purposes.' 
In our opinion, tlie discussion of this question is unnecessary and immaterial. 
The conflict of powers between the Dominion Parliament and the Législa- 
ture of the province, if any exists, is exclusively of domestic polity. The 
only phase of the question which we can properly consider is one of fact, 
that this export duty Is actually imposed by the province, apparently with- 
out any interférence on the part of the Dominion Parliament or the courts. 
The only question for this board to consider is the proper interprétation of 
the proviso to paragraph 393 of the tarifC act of 1897, which is the law of 
this country and not of Canada. The case of Downs v. U. S., 187 U. S. 
496, 23 Sup. Ct. 222, 47 L. Ed. 275, afflrming board décision in Re Downs. 
G. A. 4,912, T. D. 22,984, involved the Interprétation of section 5 of tbe 
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présent tarlff act of July 24, 1897 (30 Stat. 205, c. 11 [TT. S. Comp. St, 1901, p 
1693]), whlch provlded for an additlonal duty on any article Imported Into 
Ihls country, and coming from any country, dependency, or colony whlch 
bestowed, direetly or Indlrectly, any hounty or grant upon the exportation 
of suoh article from suci country, dependency or colony; this additlonal 
duty belng fixed at the amount of such bounty or grant. The court held 
that the remission of an excise tax Imposed by Russia upon the exportation 
of sugar from that country, effected by certain ingenious régulations manif est- 
ly designed to disguise its true charaeter, operated as, and in légal effect was. 
a bounty bestowed upon exportations of thls charaeter, notwlthstanding the 
fact that the Russian government protested that under Its own construction 
of the laws no such bounty was Intended or was in fact paid by it. This 
was held to be true, *by whatever process, or in whatever manner, or under 
whatever name it was disguised.' The nature of the bounty was construed 
in the light of our own domestic législation, and not In that of its Bussian 
interpreters. • * * 

"Under thé foregoing views of the law and the faets we hold as follows: 
First, that the additlonal duty was properly imposed by the coUector upon 
the wood pulp exported from Québec. • ♦ *" 

From G. A. 5,593 : 

"The wood pulp covered by sorae of thèse protests was manufactured In 
part from pulp wood eut from crown lands in the province of Québec, and 
in part from pulp wood eut from private lands; the product of ,the manu- 
factures belng indiscriminately mixed. In one or more cases hereinafter 
deslgnated the pulp wood was ail eut from private lands. The contention 
was made at the hearlng, and is also urged in the briefs of counsel for the 
Importers, among other things, that, If any one of thèse importations Is 
llable at ail to a counterv.-iillng duty, this duty can be assessed only upon 
such fractional portions of the wood pulp as were manufactured from pulp 
wood eut on crown lands In Québec. Jt is made to appear by satisfactory 
évidence that ail of the wood from which the wood pulp In each of thèse 
cases was made was eut in the province of Québec, but that two of the im- 
portations under considération eover pulp wood manufactured in the prov- 
ince of Ontario. It has been held by thls board (In re Myers, G. A. 5,306, 
T. D. 24,306) that the laws and régulations of the province of Québec, 
Canada, In légal effect levy an export duty on wood pulp of 25 cents per 
cord only In cases where such pulp is made from pulp wood taken from 
cro>s'n lands, but that no duty whatever was levied on such pulp wood by 
the laws and régulations of the province of Ontario. No appeal was tal;en 
from thls décision of the board, but Its correctness is now assailed. It 
Is now Insisted that, while the Dominion of Canada may be a 'country or 
dependency' of Great Britlan, yet the provinces of Ontario and Québec can- 
not be construed to fall wlthln that désignation. In our judgment this 
position Is untenable. In Stairs v. Peaslee, 18 How. 521, 15 L. Ed. 
474, a slmllar phrase was construed to embrace ail the possessions of a 
foreign state, however widely separated, which are subject to tlie same su- 
prême législative and executive control. In that case the importation under 
considération was made direetly from Halifax Into the United States, and 
the local appralser adopted as a basis of valuation the marlcet value of the 
same class 6t goods at Loudon and Llverpool, which were the principal 
markets in England. This was held to be a lawful mode of appraisement. 
This rullng was followed by the board in Re Jackson, G. A. 1,007, T. D. 
12,145, decided November 12, 1891, where it was held that the act of the 
British Parliament, known as the 'British North America Act of 1867,' 
whieh Is the organic law, and which conferred on the Dominion of Canada 
a certain degree of political autonomy, justified no departure from the rule 
laid down by the Suprême Court in the case of Stairs v. Peaslee. The 
followlng language was used by the board: 'The executive government and 
authority of and over Canada continues, however, to be vested in the 
Queen of Great Britain, and Canada remains an intégral part of that coun- 
try, not, however, altogether sovereign or Independent In Its législative and 
judiclal relations to the mother country. The législation ruhs la the name 
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of "Her Majesty the Queen, by the advice and consent of the Senate and 
House of Gommons," and appeals lie In some Instances from the décisions 
o£ the Canadian courts to the Privy Council.' 

"We concur, however, In the further contention made by the Importers 
that this countervailing duty should be assessed only upon the fractional 
portion of the wood pulp whlch Is made from pulp wood liable to export 
duty, and not upon the other part made from pulp wood not liable to such 
export duty, provided that satisfactory évidence be produced whlch will 
eiiable the hoard to ascertaln such dutiable and nondutiaWe portions of 
€ach importation. Any other construction of said paragraph 393 would not 
seem to be in harmony with the intent of Congress or the manifest purpose 
for whieh the statute was enacted. The very letter of the provlso llmits 
the countervailing or addltional duty which is to be assessed upon the ar- 
rivai of the importation in this country to the amount of such export duty,' 
meaning such export duty as had been imposed on the pulp wood, and no 
more nor less. This duty being purely compensatory, Its assessment would 
answer every piu-pose for which the statute was enacted. In the case of U. S.' 
V. Ranlett, 172 U. S. 1.33, 19 Sup. Ct 114, 43 L. Ed. 393, the importation in- 
volved a number of bags, a portion of which were foreign-made bags, and 
therefore liable to duty as such, while another portion consisted of bags 
of American origin, which were made free of duty under certain conditions 
staled in the tarlff. Thèse goods were indiscriminately mixed, and no proof 
was made as to the particular quantity of each kind, the dutiable and non- 
dutiable. The examiner of the merehandise testified that he found In such 
baies as he had examined 'about 80 to 80 per cent' of foreign made, 'in gên- 
erai from 75 to 80 per cent.,' and that in his judgment there was no invoice 
that showed over 25 per cent, of American bags. Upon the basis of this 
approximate estimate the Suprême Court reversed the judgment of the 
lower court and ordered a reliquidation of the entry, so as to allow the 
importer a refund of 25 per cent, of the duties paid on the entire importa- 
tion of about 3,000 baies of bags. We think it is sufflcient in cases of this 
kind, where the goods are indiscriminately mixed without fraud on the 
importers' part, if the pro rata quantity of dutiable and nondutiable goods 
embraced in each importation is shown by compétent and satisfactory év- 
idence, or, in other words, as stated by Mr. Greenleaf, if there is 'sufflcient 
probabillty' of the truth of the contention made by the Importer. 1 
Greenleaf, Ev. [15th Ed.] § 1. As said in New York Accident Insurance Co. 
V. Clayton, 59 Fed. 559. 8 C. C. A. 213: 'A prépondérance of the évidence 
is sufHcient. This is so well settled by the authorities in this country 
that it does not permit discussion.' 

"Applying the principle of the Ranlett Case, which bas been uniformly 
followed by this board in varions décisions, we are of opinion that upon the 
whole évidence it satisfactorily appears that in each of thèse importations 
the fractional parts of the wood pulp, both dutiable and nondutiable, are 
correctly stated in the schedule enumerating each of the protests under 
considération. We think it immaterial that in one or two of thèse cases the 
wood pulp was manufaetured in the province of Ontario and was imported 
from that province into the United States, inasmuch as a part of the assess- 
able portion of this merehandise was made from pulp wood taken from 
public lands In Québec; the latter province, as we hâve stated, imposing a 
duty upon pulp woods of this character. Any other conclusion would lead 
to a construction that would defeat the latent of the statute. » ♦ » " 

Taylor L. Arms, Asst. U. S. Atty. 
Henry J. Cookinham, for the importers. 

RAY, District Tudgé. This appeal relates to protests 58,943b, 59,- 
372b, 59,489b, 58,164b, 58,152b, 58,160b, and 59,940b, countervail- 
ing duty on wood pulp. Tarifï Act July 24, 1897, c. 11, § 1, Schedule 
M, par. 393, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1671], reads as fol- 
lows: 
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"Mechanlcally grôtmd wood pulp, one-twelfth of one cent per pound, dry 
welght; Chemical wood pùlp, unbleached, one-slxth of one cent per pound, 
dry weight; bleached, one-fourth of one cent per pound, dry weight; Pro- 
vided, tbat If any country or dependency shall impose an export duty on 
pnlp wood exported to the United States, the amount of such export duty 
shall be added, as an additional duty, to the dutles hereln Imposed upon wood 
pulp, when imported from such country or dependency." 

The wood pulp in question came from Canada as an importation in- 
to the United States. The board held that pulp manufactured in 
Ontario from wood eut from public lands in Québec was subject to the 
countervailing duty; that pulp made from wood eut from public lands 
in Québec and manufactured in Québec was subject to the counter- 
vailing duty; that pulp manufactured from wood eut from private 
lands and manufactured either in Québec or Ontario was not subject 
to the countervailing duty; and that as the pulp could not be segregat- 
ed, but the proportion could be established by a percentage, the entire 
importation was not subject to the duty, but only that percentage of 
pulp which was made from wood taken from public lands. 

The importers contend : First, that the government has no right 
to impose a countervailing duty upon pulp imported from any part of 
the Etominion of Canada; second, that in any event the countervail- 
ing duty cannot be imposed upon pulp manufactured in Ontario from 
wood eut on public lands in the province of Québec; third, that in 
no event is the countervailing duty leviable on pulp imported from Que- 
bec, except as to the extent that it is made from wood eut on public 
lands and upon which there lias been a réduction of the stumpage dues. 

The Dominion of Canada is divided into provinces, among which are 
Ontario and Québec. By the British North America Act (chapter 3, 
30-31 Vict.), the Dominion of Canada has exclusive power to impose ex- 
port or import duties. But in sections 91 and 92 of that act we find, 
in the distribution of powers among the provinces, that it is provided 
each provincial législature has the following power of législation : (1) 
Power of direct taxation within the province, in order to the raising of 
revenue for provincial purposes; (2) management and sale of public 
lands belonging to the province, and of the timber and wood thereon ; 
(3) shop, saloon, tavem, auctiOneer, and other licenses, in order to the 
raising of the revenue for provincial, local, or municipal purposes. I 
think each province has the power of taxation by way of license in 
those matters confided to it. If, in the exercise of this power lawfully 
granted, whether by the mother country direct or by it through the 
Dominion, the province in point of fact and in effect imposes an ex- 
port duty on pulp wood exported to the United States, it is an im- 
position of that duty by the Dominion of Canada. There is no 
question that the Dominion of Canada is a dependency of the Kingdom 
of Great Britain. I do not regard it necessary to recite the various 
laws, etc., bearing on the subject. In effect, by authority of law, an 
export duty is imposed. It is not done directly by the Kingdom of 
Great Britain, or directly by the Dominion of Cailada, but it is done 
under législation authorized by the Dominion. I cannot agrée with the 
reasoning that arrives at a conclusion that this is not a duty imposed 
by a dependency of the country we call England, one of the great powers 
of the world. It is not called an export duty by that Dominion, but 
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îs imposed as a license fee. The merchandise cannot escape our law, 
because we call it export duty and Québec or Ontario calls it a license. 
The question is, What is it in effect and in fact? 

The government has appealed, and contends that, inasmuch as duti- 
able merchandise was mixed with nondutiable goods of the same kind 
or same gênerai description, the whole must pay duty, and that the 
duty should not be assessed on the basis of the percentage of dutiable 
pulp wood in the mixture. Had the two, that dutiable and that non- 
dutiable, been mixed for the purpose of evading the payment of duty, 
or so mixed that it was impossible or exceedingly difïïcult to ascertain 
or détermine the amount or percentage of dutiable merchandise, a 
dififerent question would be presented. It is unnecessary to décide that 
question now. In this case the percentage of dutiable goods is easily 
determined, and by assessing the duty on that percentage the govern- 
ment is fully protected. The proper amount of duty is capable of being 
ascertained by satisfactory évidence, and no fraud was attempted. 

The décision of the Board of General Appraisers is affirmed. 



UNITED STATES v. EDGAR. 

(District Court, D. Montana. August 29, 1905.) 

No. 111. 

1. Public LANDa-^CoTTiNo Timber feom Minebal Lands — Consteuction 01- 

Statute, 

The right to eut timber from public minerai lands, subject to minerai 
entry only, for building, agricultural, mining, or other domestic purposes, 
given to any bon a fide résident of certain states and territorles by Act 
June 3, 1878, c. 130, 20 Stat. 88 [U. S. Comp. St. 1901, p. 1528], extends to 
ail such lands in the state or terrltory, without limitation to any local 
subdivision. 

2. Same — Teebiiorial Limitation of Right — Pukposes of Use. 

Under such statute, a résident of Montana, where he observes the régu- 
lations made by the Secrotary of the Interlor for the protection of under- 
growth, etc., may lawfully eut timber for flrewood from public minerai 
lands within the state, and ship the same to any part of the state for sale 
and use there in households, hoistlng works in mines, smelters, or other 
local purposes, ail of which are "domestic" purposes within the meaning 
of the statute. 

Action for Timber Trespass. 

Cari Rasch, U. S. Atty. 

McBride & McBride, for défendant. 

HUNT, District Judge. This action is brought by the plaintiff 
against the défendant to recover judgment against the défendant in 
the sum of $18,750, alleged to be the aggregate value of 15,000 cords 
of wood taken from the lands of the plaintiff by the défendant and con- 
verted to his own use and benefit. By stipulation, the question of the 
liability of the défendant has been submitted to the court for décision, 
upon the foUowing facts, agreed and conceded to be those in the 
cause : 
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First. That thé f>lâintiff is the owner of certain tracts of unsurveyed 
lands, which are described in the complaint, situated in Pôwell county, 
State of Montana. Second. That the lands described are minerai in 
character, and that, prior to June 15, 1902, the défendant, who was a 
bona fide résident of the state of Montana, entered upon the lands de- 
scribed and eut and removed therefrom 15,000 cords of wood, manu- 
factured from timber a portion of which was growing upon the said 
lands and preraises described ; that the whole of said cordwood was 
taken and appropriated by the défendant, and removed by him, to be 
sold in the gênerai market within the state of Montana; and ail of said 
cordwood was sold by said défendant in the gênerai markét as follows, 
to wit: 750 cords in Helena, and were there used for household pur- 
poses ; 1,850 cords in Powell county, and were there used in burninglime 
rock and manufacturing it into lime ; 12,400 cords in Butte, of which 
amount approximately 7,400 çords were used for household purposes 
and 5,000 cords for smelting ores at Butte and for operating hoisting 
Works rt the mines of Butte. Third. That in the cutting of said cord- 
wood défendant complied with the rules and régulations of the Sec- 
retary of the Interior governing the piling up and caring for the brush 
and rubbish resulting from such cutting; that the défendant eut no 
trees less than 18 inches in diameter, and no part of said cordwood was 
exported from the state of Montana; that the lands upon which the 
cordwood was eut, and from which the same was removed, is situated 
in Powell county, but of said cordwood 13,150 cords were removed and 
shipped, as hereinbefore set out, where the same was disposed of and 
sold; that the distance from the place where the said cordwood was 
eut to the city of Helena is 35 miles, the distance from the place where 
the cordwood was eut to the place where it was used in the manufac- 
ture of lime in Powell county is 9 miles, and the distance from the place 
wherë the cordwood was eut to the city of Butte, where 12,400 cords 
were used, is 35 miles. Fourth. That the cutting of said cordwood by 
tbe défendant, and its removal from Powell county, Mont., to the cities 
of Butte and Helena, Mont., was donc under the provisions of the act 
of June 3, 1878, entitled "An act authorizing citizens of Colorado, 
Nevada, and the territories to fell and remove timber on the public 
domain for mining and domestic purposes." Fifth. That if, upon the 
foregoing facts, the court shall rule that the défendant was entitled to 
eut and remove said cordwood and dispose of the same in the manner 
as hereinbefore stated under the provisions of said act of Congress of 
j une 3, 1878, then the action shall be dismissed ; but if the court, upon 
the facts as stated, shall rule that the défendant was not authorized 
under said act to eut said cordwood and remove the same from Powell 
county to the cities of Butte and Helena, and that he is liable for the 
value thereof, évidence upon the question of value may thereafter be 
introduced by plaintifï and défendant upon a day to be fixed by the 
court. 

Do the facts of this case distinguish it, so that the construction put 
iipon the act of Congress of June 3, 1878, by the Circuit Court of Ap- 
peals, in United States v. Rossi (1904) 133 Fed. 380, 66 C. C. A. 442. 
and more recently by the Suprême Court in United States v. United 
Yerde Copper Company (1905) 196 U. S. 207, 25 Sup. Ct. 222, 49 L. 
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Ed. 449, is not applicable and controlling? To this question I shall 
briefly address my attention. 

United States v. Rossi, supra, was an action to recover the value oi 
a certain quantity of lumber, claimed by the United States to hâve been 
unlawfuUy eut from the public domain in Idaho, during 1899 and up 
to 1903, by the défendants therein, and manufactured by them into 
lumber and converted to their own use. The défendants there ad- 
mitted that they were manufacturers and dealers in lumber when the 
timber was eut, and admitted the cutting, but justified upon the ground 
that the land was minerai, that the lumber manufactured from the 
timber eut was sold for domestic, agricultural, mining, and build- 
ing uses in the vicinity of Boise City and within the gênerai district 
and State wherein the timber was eut, and pleaded that no portion there- 
of was exported from the state, that in cutting and removing the tim- 
ber then in question défendants had complied with the rules and régu- 
lations of the Secretary of the Interior then in force, and that because 
of thèse several facts défendants were licensed and privileged to eut 
and remove the timber in question by Act Cong. June 3, 1878, c. 150, 
20 Stat. 88 [U. S. Comp. St. 1901, p. 1528], entitled "An act entitling 
the citizens of Colorado, Nevada, and the territories to fell and re- 
move timber on the public lands for mining and domestic purposes." 
The, contention of the government was that the défendants acted un- 
lawfuUy in cutting and removing the timber, and manufacturing the 
same into lumber "for the purpose of sale and traffic out of the district 
where eut," thus violating the r'^lcs and régulations of the Secretary 
of the Interior. The Circuit C ont overruled this contention, and 
thereafter the question involved was submitted to the Court of Appeals. 
In the opinion of the latter court, the reasons for the enactment of the 
statute are quite fully set forth, not alone as they appeared in original 
opinion of the judges, but as they had been previously laid down in 
the views of Secretary Teller, found in 1 L. D. 607. Speaking for itself 
the Court of Appeals says : 

"The Intention of Congress in enacting this law was to enable settlers in 
the réglons wliere timber is scai-ce to utllize It for domestic and mining pur- 
poses, and especially to develop the minerai resources of the rougli mountain- 
ous districts, where agricultural pursuits could not be profltably foUowed." 

In accord with this policy, up to 1900, the Interior Department ex- 
pressly recognized the right to eut timber and manufacture it for sale 
to citizens of the state or territory in which the timber grew for build- 
ing, agricultural, mining, or other domestic purposes ; and in the light 
of the conditions existing when the act of 1878 was passed, the con- 
struction put upon it by Secretarv Teller was well calculated to make its 
real purposes effectuai. Colorado, Nevada, Montana, Idaho, Utah, and 
the other states and territories named in the first clause of the act, were 
ail mining régions, comparatively speaking, undeveloped in any perma- 
nent resources, except mining. Undoubtedly, therefore, spécial con- 
cern for the further development of mining, and the encouragement of 
other development to corne with that of mining, moved Congress to 
grant the permission contained in the statute, upon proper conditions 
and subject to the restrictions of rules and régulations of the Secre- 
tary of the Interior. Only citizens or résidents were allowed the privi- 
140 F.^2 
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lege ; the timber could be eut only for building, agricultural, mining, 
and other domestic purposes; it could be eut only upon minerai lands ; 
■and it could only be eut subjeet to sueh rules as the Seeretary of the 
Interior might prescribe for the protection of the timber and of the 
undergrowth growing upon said lands, and for other purposes. 

Looking at the history of the mountain mining states since 1878, we 
find mining opérations hâve extended so as to require immense supplies 
of timber ; exploitation and- discoveries hâve led to construction of 
smelters, mills, and factories necessary and proper to mining opéra- 
tions ; while in turn, concurrently with the growth of mining and pri- 
marily due thereto, agriculture has progressed, manufacturing has 
^rown, building has gone on, until those sections included within the 
original act, and which were regarded as chiefly wealthy in minerais, 
hâve become of incalculable value for agriculture, and are full of 
promise for manufacture, apart from mining. So the Court of Ap- 
peals of this circuit was of opinion that the act was intended to be 
hberal in its scope, and they placed upon its language a construction 
vhieh permits cutting for manufacture and sale within the state where 
the timber grows, holding that rules 5 and 7 of the Interior Depart- 
ment, issued February 15, 1900, abridged the permission given by 
Congress, and hence were unauthorized and in excess of the authority 
conferred upon the seeretary. 

But the case can well be disposed of by referring to the récent ad- 
judication of the Suprême Court in United States v. United Verde 
Copper Co., supra. This décision was rendered but a few months after 
the Court of Appeals passed upon the statute involved in United States 
V. Rossi, supra. The United States brought action against the United 
Verde Copper Company for a large sum of money, the value of timber 
eut and removed from certain unsurveyed minerai land in the territory 
of Arizona. It was alleged that the timber belonged to the United 
States, and was used and consumed by the défendant for the purpose 
of roasting ore at the defendant's mines in Arizona, in violation of the 
act of Congress of June 3, 1878, heretofore referred to, and of the 
rules and régulations of the Seeretary of the Interior, promulgated 
imder the authority of the act of Congress. No faet was disputed; 
the pleading of the United States being tested by demurrer of the 
défendant company. In the brief of the eounsel for the United States, 
as reported, it was urged upon the attention of the court that, when 
Congress authorized and permitted citizens and persons, bona fide 
résidents of the states and territories named in the act, to fell and re- 
move "for building, agricultural, mining, or other domestic purposes" 
any timber growing on public minerai lands, not subjeet to entry, ex- 
cept for minerai entry, subjeet to sueh rules as the Seeretary of the 
Interior might prescribe for the protection of the timber and under- 
growth and for other purposes, the word "domestic" was used as be- 
longing to the household, and thàt, as the statute was permissive and 
granted property privilèges, if the real intention was not aseertainable 
irom the words used, the character of the act should receive considéra- 
tion, and a construction obtain which strietly favored the government. 
The court rejeeted this argument, and held that the permission of the 
statute is not confined to building, agricultural, and mining purposes, 
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but extcnds to "other domestic purposes," which "may relate to a 

broader entity than the household." Justice McKenna said : 

"We may properly and acenrately speak of domestic manufactures, meaning 
not tUose of the household, but those of a county, state, or nation, according 
to tlie object in contemplation. So in the statute the word 'domestic' applies 
to the locality to which the statute is directed, and gives permission to the 
industries there practiced to use the public timber. This définition of 
'domestic' gives the word an apt and sensible meaning, and we must regard 
the association of the word 'other' with it as designed, not as accidentai." 

It was also decided that rule 7 of the rules promulgated by the Sec- 
retary of the Interior on January 18, 1900, which provided that no tim- 
ber could be used for smelting purposes, "smeUing being a separate 
and distinct industry from that of mining," was an attempt to take 
away from one of the industries désignât ed by Congress the Hcense 
given it, and that such a power was not régulation, and hence could not 
be lawfully exercised. The power of the secretary being, therefore, 
one to regulate only, and not to abridge by définition of the terms, ex- 
cept, perhaps, as the industries meant by the gênerai clause "may be 
limited to the conditions existing in the mining states and territories 
when the statute was enacted," the courts, following the gênerai view 
of the Suprême Court, must continue to give to the whole act, as well 
as to the words "other domestic purposes," a somewhat broad applica- 
tion, and to consider it with relation to the "locality" to which it is 
pertinent, and to the industries practiced in such locality. 

Proceeding upon this principle, the only limitation upon the place 
where the timber may be eut is that it shall be within the state, territory, 
or district of which the citizen authorized to eut may be at the time a 
bona fide résident, subject, of course, to régulations by rule of the 
Interior Department. It would not do to put a restriction vipon the 
locality by confining the permission to eut to the immédiate neighbor- 
hood, or even to the county ; for the practical effect of doing so would 
be to deprive many entitled to the benefits conferred. For instance, 
suppose a mining mill is erected at Butte. Formerly, when the act 
was passed, the town was situate within a very large county of the 
then territory of Montana. Within reasonably close distance to the 
town, say twenty miles, were areas of timber upon minerai lands not 
cntered. As mining developed, however, population rapidly increased, 
smelters were built, building was carried on, houses were constructed, 
farming lands in the neighboring valleys were settled upon, and in 
varions ways the demand for timber in carrying on domestic in- 
dustries multiplied very fast. In meeting this demand the timber near 
by was first eut ; but as lands were entered, naturally the area for cut- 
ting diminished, while, on the other hand, the industries continued to 
be extended and population grew, thus still further increasing the needs 
for timber. Soon the county was divided, and its boundaries were con- 
tracted. Then the timber had to be eut upon minerai lands not entered 
in other counties still farther away, until, as time has passed, railroads 
hâve been found necessâry to convey it for considérable distances to the 
city where the industries utilizing it are principally centered. In the 
light of thèse facts and similar instances of common knowledge in the 
history of the Western states, how can it be well contended that Con- 
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gress meant to restrict the Cutting for domestic purposes to any partic- 
ular locality of the state or territory? 

The courts cannot import into the act a limitation as to the location 
of the land from which the timber may be taken, where Congress has 
conferred authority to eut for the purposes stated on the public lands, 
minerai and not entered, in the state of which the citizen or person may 
be a résident. To do so would be in effect to limit the permission — to 
restrict to an area less than the state a benefit which, by the law, may be 
enjoyed wheresoever timber grows on public minerai lands not entered 
within the state. Let it not be understood that the full power of régu- 
lation may not be exercised, or that anything hère said means to 
abridge that power in any way whatsoever, if properly exercised. What 
is hère decided, however, is that, Congress having designated the ex- 
tent of the locality from which the timber may be eut, no construction 
<:an limit the area, and thus abridge or take away from the persons law- 
fully engaged in the industries designated by Congress the right to en- 
joy the license given, any more than it might enlarge the privilège by 
giving license to eut beyond the limits of the state or territory, or other 
district of which the citizen or person may be at the time a bona fide 
résident. 

The argument that the construction hère placed upon the act may 
resuit in the destruction of ail timber upon public minerai lands can- 
not prevail against the broad provisions of the act, as understood and 
sustained, not alone by the Circuit Court in the case of United States 
V. Richmond Mining Company (C. C.) 40 Fed. 415, and the later 
cases already cited, but as fairly recognized by the rules of the Interior 
Department up to 1900. It is significant, too, that Congress has care- 
fully guarded the right to eut timber in the whole state or territory by 
législation subséquent to the act under examination. By Act March 3, 
1891, c. 559, 26 Stat. 1093 [U. S. Comp. St. 1901, p. 1531], entitled "An 
act to amend section eightof an act approved March 3, 1891, entitled 'An 
act torepeal timber culture laws and for other purposes,' " it was provided 
that in any criminal prosecution or civil action by the United States for 
a trespass on the timber lands referred to in the act, or to recover for 
timber or lumber eut thereon, it should be a défense if the défendant 
sliould show that the timber was so eut or removed from the timber 
lands for use in such state or territory by a résident thereof, for agri- 
cultural, manufacturing, mining, or domestic purposes, under rules 
and régulations made and prescribed by the Secretary of the Interior, 
and has not been transported out of the same, and it was expressly 
enacted that this act last referred to should not operate to repeal the act 
of June 3, 1878, providing for the cutting of timber on minerai lands. 
United States v. Price Trading Company, et al., 109 Fed. 239, 48 C. 
C. A. 331. ■ _ 

Finally, my conclusion is that the grant of permission, when con- 
strued with référence to the conditions existing when the statute was 
enacted, extends to public minerai lands not subject to entry except for 
minerai in the state, without liijiitation as to àny locality within the 
state, subject always to régulation by rules of the Secretary of the 
Interior. I recognize that much may be said against the continuance 
of the policy of the law, and it is unquestionably true that abuses 
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have been committed under it ; but, as the Court of Appeals said in its 
opinion in the Rossi Case, supra: 

"Whether or not this policy should be coiitiniied to permit the carrylng on 
of any extensive business in tlie manufacture and sale of lumber, not only to 
the miners, but for ail the uses of the cities which may grow up by reason of 
the mining industry, and without compensation to the government for the 
timber required for sucb purposcs, may reasonably be questioned; but until 
Congress closes the door which was so widely opened by the passage of this 
act, or limitfi its benefits to some specified amount or degree, Ûie courts must 
continue to glve eiïect to its provisions." 

The action is dismissed. 



RANKIN V. HEROD. 

(Circuit Court, S. D. New York. July 6, 1905.) 

L Descent and Distribution— Action against Heie for Debt op Estate— 
Failuke to Prove Claim. 

Comp. Laws Mich. 1897, § 9411 et seq., provide that any person hav- 
Ing a contingent daim against the estate of a décèdent, "which cannot 
be proved as a debt before the commissioners or allowed by them," may 
présent the same to the commissioners or the probate court, and that 
the court, if satisfied by the proofs of its justness, may order sufflcient 
funds of the estate to be retained, and, if the claim shall become ab- 
solute within two years, may allow and direct its payment Section 
9380 provides that, if a person who has a claim "proper to be allOwed 
by the commissioners" shall omit to présent the same within the tjme 
limited by the court, he shall be forever barred of an action thereon. 
Beld, under the construction placed on such statutes by the state courts, 
that the limitation does not apply to contingent claims, which the com- 
missioners hâve no power to allow, but that the présentation of such 
a claim is optional, and the failure to présent it does not bar an action 
thereon against an heir or distributee; nor does such limitation be- 
come applicable because of the fact that a claim becanie absolute within 
the two years, and became thereupon provable under another statutory 
provision, wliere prior to that time the estate had been closed and the 
administrator discharged, and the probate court had thud lost jm-is- 
diction. 

[Ed. Note.— For cases in point, see vol. 16, Cent Dig. Descent and Dis- 
tribution, § 498.1 

2. Courts— UNrrED States Courts— Jurisdiction— Suit by Eeceiveb oî 
National Bank. 

A Circuit Court of the United States has jurisdiction of a suit in 
equity by a receiver of a national bank to recover an assessment levied 
against a stockholder where the matter in dispute exceeds $500, by 
virtue of Act March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, 
p. 508L such jurisdiction being preserved by Act March 3, 1887, c. 373, 
§ 4, 24 Stat. 554 LU.. S. Comp. St. 1901, p. 514], with respect to suits 
brought by direction of any officer of the United States. 

In Equity. On final hearing. 
See 130 Fed. 390. 

Hughes, Rounds & Schurman and Taggart, Denison & Wilson 
(William Alden Smith, of counsel), for complainant. 

Charles H. Sherrill, Percy W. Crâne, and Herod & Herod (Shaw, 
Warren, Cady & Oakes, of counsel), for défendant. 

HAZEL, District Judge. This is an action in equity under sections 
5151 and 6234 of the Revised Statutes of the United States [U. S. 
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Comp. St. 1901, pp. 3465, 3507]; to enforce the payment of an as- 
sessment levied by the comptroller of the currency on shares of the 
capital stock of the Northern National Bank of Big Rapids, Mich., 
incorporated under the national banking laws of the United States. 
The bank suspended payment on July 7, 1893, and has not since re- 
sumed its business. At the time of the suspension, Annette V. 
Atchison, a résident and citizen of the state of Michigan, since de- 
ceased, owned 48^ shares of the stock of said bank, and previous 
to her death had paid an assessment levied thereon by the comp- 
troller of the currency amounting to 60 per cent, of its par value. She 
died intestate on May 18, 1900. The défendant, her sole heir at 
law, is proceeded against to collect the second assessment of 40 per 
cent., levied on said stock on December 16, 1901. An administra- 
tor of the estate of Mrs. Atchison and commissioners to adjust 
claims against the same were duly appointed by the probate court 
under the statute laws of the state of Michigan, who duly qualified 
and entered upon the discharge of their duties. The account of the 
administrator was duly allowed by the probate court on March 26, 
1901, the estate judicially settled, and an order or decree entered 
directing such administrator to deliver the estate of the décèdent to 
the défendant. The proceedings for such settlement were taken in 
accordance with the probate statutes of Michigan, and the con- 
struction of such laws by the décisions of the courts of that state 
are concededly controlling hère. Security Trust Co. v. Black River 
National Bank, 187 U. S. 311, 23 Sup. Ct. 52, 47 L,. Ed. 147. Neither 
a claim for an indebtedness nor for a contingent liability against 
the estate was presented by the receiver in behalf of the insolvent 
bank to the commissioners or to the probate court. The principal 
défenses are that the claim of the receiver is barred by the probate 
statutes and lack of jurisdiction. 

To completely understand the questions in controversy, a briei 
statement of the material provisions of the statutes relating to the 
présentation of claims is necessary. The statutes, found in the Com- 
piled Laws of Michigan for 1897, provide for the appointment of pro- 
bate commissioners to examine and adjust ail claims presented 
against estâtes of deceased persons, which must be presented within 
the time limited by the statutes and within the period fîxed by the 
commissioners. By section 9380 it is substantially provided that, if 
a person who has a claim proper to be allowed by the commissioners 
against the estate omits to présent it within the period limited, he 
shall be forever barred from legally recovering the same. By sec- 
tion 9411 it is, in ternis, provided that contingent claims, which 
cannot be proved as a debt or allowed by the commissioners, may 
be presented to the probate court with the proofs, or, in the alterna- 
tive, to the commissioners, who are required to make report of such 
contingent claim to the probate court. It is further provided that, 
upon the présentation of the report of the commissioners or the 
proofs exhibited in relation to a contingent claim, the court, if satis- 
fied of the justness therèof, may direct the rétention by the ex- 
écuter or administrator from the assets of sufficient property to pay 
such claim. Provision is made for the allowance and payment of 
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contingent claims that hâve become absolute, and such as hâve been 
presented to the probate court and proven at any time within one 
year after they become absolute, and, if estabhshed, shall be paid in 
full or proportionately, as the assets of the décèdent may warrant. 
The contention is, on the one hand, that, as the second assessment 
was made subséquent to the closing of the estate and the discharge 
of the administrator, the Umiting provisions of the statute by which 
claims may be presented to the commissioners are whoUy inappH- 
cable. On the other hand, the défendant contends that the receiver 
is estopped from now asserting the claim or demand; that such 
claim as a contingent liability was allowable under the probate laws, 
and, not having been proven in accordance therewith, is a bar to re- 
covery. 

Was the receiver obHged to présent a claim like that in controversy 
to the commissioners or to the probate court, under section 9415, 
and, omitting to do so, is the claim barred? This question appears 
to be defînitely settled in the négative by the décisions of the Suprême 
Court of the state of Michigan in Buchoz v. Pray, 36 Mich. 429 ; 
Campau v. Miller, 46 Mich. 148, 9 N. W. 140 ; Allen v. Conklin, 112 
Mich. 74, 70 N. W. 339; and in Rankin, Receiver, v. City of Big 
Rapids, 133 Fed. 670, 66 C. C. A. 568. In the Michigan cases it 
was substantially held that the duties of commissioners are merely 
ministerial, and no power vests in them to adjudicate upon contingent 
claims. Judge Cooley, in construing the power of commissioners 
in connection with section 9411, relating to claims that cannot be 
proved as a debt by the commissioners, states in Campau v. Miller, 
supra : 

"Their authority Is limited to recelving and reporting the évidence, and 
the case then stands until the claim is snpposed to become absolute, when 
for the flrst time it may be defînitely acted upon and adjudlcated." 

The décisions apparently make a distinction between claims gênerai, 
or such as may be allowed by the commissioners, and contingent 
Uabilities. The language of section 9380 simply empowers commis- 
sioners to act upon claims, while the provisions of section 9411, re- 
lating to contingent claims, is permissive, and authorizes the com- 
missioners to take proof in relation thereto, and make report there- 
of to the probate court. As has been stated, claims which are proper 
to be allowed by the commissioners are barred if not presented, but 
this restrictive limitation is not thought to apply to contingent 
claims. The following cases (McKeen v. Waldron, 25 Minn. 466, 
Hantzch v. Massolt, 61 Minn. 361, 63 N. W. 1069, and Oswald v. 
Pillsbury, 61 Minn. 520, 63 N. W. 1072), though adjudications of 
another state, were under similar statutes, and are, therefore, au- 
thoritative of the proposition that the omission to file a contingent 
claim does not operate as a bar. 

Upon this point the défendant contends that the contingent lia- 
bility in question came into existence immediately upon the suspen- 
sion of the bank and during the lifetime oi the intestate, and ac- 
cordingly the indebtedness became absolute by the assessment in 
question within the period of two years limited for presenting claims 
by creditors. It is urged that, in accordance with the statute, the 
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claim could hâve been presented to the commissioners, and approved 
and allowed by the court. As the assessment, however, was le.ied 
after the residue of the estate was distributed to the défendant as the 
Personal représentative of the décèdent, and the final account of the 
administrator settled and allowed, and that ofïicer discharged, it is 
difficult to conceive of any power or jurisdiction in the probate court 
to make any further binding decree. Schmidt v. Stark, 61 Minn. 91, 
63 N. W. 255; Security Trust Co. v. Black River National Bank, 
supra. 

In Rankin v. City of Big Rapids, supra, the précise questions hère 
submitted for décision were before the court and determined adverse- 
ly to the défendant. In construing the probate enactments and the 
conditions regarding présentation of claims, which are set out in full 
in the opinion, the learned court said : 

"It Is a condition required by thèse sections that the estate shall net hâve 
been closed, for the claim must be presented wbile the probate court still 
has Jurisdiction, and thefe must be an exeoutor or administrator in office. 
As already pointed out, thèse conditions did not hère exist, and the claim 
could riot hâve been established while the estate remained open. There 
is no other prescribed method than those already exhibited for satisfying 
such claims. From ail thls, It is manlfest that no provision is made vchieh 
would comprehend a claim vrhich, like this, should not become absolute un- 
til after the jurisdiction of the probate court o\er the estate had ceased, 
and the question cornes to this : Did the Législature intend by this scheme for 
settling estâtes of deceased persons to eut off and leave unsatlsfled ail claims 
which were founded on the obligations of the deceased, but which should 
not become absolute during the administration by the probate court?" 

The opinion squarely holds that only claims which are absolute, 
and so capable of being established, are barred by express décla- 
ration, and that no such- déclaration is found in the statute regarding 
claims of the character considered hère. This construction of the 
probate laws of the state of Michigan is fully warranted, and is 
adopted by this court. 

In Rankin, Receiver, v. City of Big Rapids, supra, the action was 
instituted to recover upon the same assessment as in controversy 
hère. The stock was owned by Mrs. Phelps, upon whose death 
in the state of Michigan commissioners to adjust claims were ap- 
pointed, in accordance with the statutory provisions to which atten- 
tion has been directed. Subsequently the accounts of the executor 
were regularly allowed and the estate distributed to the distributees 
without the receiver having presented a claim. After the discharge of 
the executor, his accounts having been finally settled, an action was 
brought against a legatee to recover the assessment. The facts show 
that the claim of the receiver could not hâve been presented to the 
commissioner or to the probate court within two years, and hence 
the défendant in this suit atterapts to distinguish that case on the 
ground that hère an absolute claim could hâve been presented within 
the period mentioned. This contention, however, is without merit, 
as the claim did not accrue until after the court had lost its jurisdic- 
tion, and, moreover, the statute explicitly states that contingent 
claims "may be presented," with the proper proof, to the probate 
court or to the commissioners, who shall make mention thereof in 
their report. The libéral language employed would seem to give the 
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creditor having a claim which has not become absolute, and which the 
commissioners cannot allow, the privilège of proving such claim or 
demand, to the end that the exécuter or administrator may with- 
hold, before settlement of his or their accounts, a sufficient sum to 
pay the same. An interprétation of the provisions of the probate 
statutes, as contended by the défendant, is plainly opposed to the dé- 
cision. 

Judge Severance, after exhaustively reviewing the authorities bear- 
ing upon the question, states in the Rankin Case, supra : 

"We think the case of Allen v. Ckinklin, 112 Mich. 74, 70 N. W. 339, must 
be regarded as refuting the contention that the probate laws afiford the only 
remedy a creditor may hâve in Miehigan for the recovery of a daim against 
the estate of a deceased person, and as establishing the proposition that, 
when thèse laws do not avail to protect the equltles arislng from the spécial 
circumstances, Its equlty courts will glve relief by applying the prinelples 
and remédies pecullar to that jurlsdictlon." 

Authorities abound in support of this principle. Chewett v. Moran 
(C. C.) 17 Fed. 830; Payson v. Hadduck, 8 Biss. 203, Fed. Cas. 
No. 10,863 ; Mann v. Everts, 64 Wis. 372, 25 N. W. 209 ; Bullard 
v. Moor, 158 Mass. 418, 33 N. E. 928. 

In McKeen v. Waldron, supra, the court, construing a similar pro- 
bate statute, said: 

"But thèse sections do not provide for payment of a contingent claim in 
course of administration, unless It becomes absolute before the end of the two 
years specifled, nor for delaylng fuU administration, except to antlcipate 
the becoming ai>solute wlthin the tlme of contingent liabilities reported by 
the commissioners. They are to secure the holder of the claim for a llmited 
tlme only, and, upon a contingent event, participation with the other credit- 
ors in the application of assets comlng to the hands of ■ the executor or ad- 
ministrator. But there is no attempt to compel the holders of such claims 
to avail themselww of this seeurity, as there is to compel holders of absolute 
claims to présent them for adjustment and settlement. The statute Is not 
taperative upon such holders to présent their contingent claims to the com- 
missioners. If they wish to arrest assets In the hands of the executor or 
administrator, to meet their claims in case they become absolute wlthin the 
time specifled, they can do so only by presenting them, with the proof, to 
the commissioners, for them to report to the probate court. It Is optional 
with them to do that or not, and a failure to do it does not worli a bar of 
their claims." 

The language quoted is not inappropriate to the case at bar. 

The fîrst point urged by the défendant is that the court is without 
jurisdiction, because the amount involved is less than $3,000, ex- 
clusive of interest and costs. This objection was raised in the first 
instance by demurrer. The demurrer was heard by Judge Holt, 
who decided that: 

"By the original national bank act and the Revlsed Statutes, a receiver 
of a national bank bas, and has always had, authorlty to sue In an action 
at common law In the United States Circuit Ck)urt, without regard to the 
amount Involved, on the ground that he is an officer of the United States." 

And it was further held that this authority extended to suits in 
equity, where in a suit brought by a receiver of a national bank 
more than $500 is involved. I fuUy agrée with Judge Holt's con- 
struction of the Act of March 3, 1887, by which the Circuit Court has 
jurisdiction of actions of this character. 
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It îs deemed unnecessary to more fully examine the questions 
presented at the hearing and in the briefs. My conclusion is that 
a court of equity has jurisdictiott 6f actions such as this, and that 
by the statutes of the state of Michigan the claim isnot barred. A 
decree.may therefore be entered, with costs, in accordance with the 
relief demanded in the bill. 



OZARK-BELL TELEPHONE 00. v. CITY OF SPRINGFIE>LD, MISSOURI, 

et al. 

(Circuit Court, W. D. Missouri, S. D. October 11, 1905.) 

No. 207. 

1. INJUNCTION— JURISDICTION— PEEVENTING MUI.TIPLICITT OF SUFTS. 

A blll by a téléphone Company to enjoin the enforcement of a clty 
ordinance flxing 'a maximum rate of charge for téléphone service, which 
allèges the Invalidity of the ordinance, and shows that complainant has 
a large number of contracts with patrons, and that under the provisions 
of the ordinance It will be subject to prosecution and fine in the case of 
each one, states a case withln equity jurisdictiou to prevent a multi- 
plicity of suits. 

[Ed. Note. — For cases In point, see vol. 27, Cent. Dlg. Injunction, 
§§ 18, 31.] 

2. CoUETS^rFEDEBAL JUBISDICTION — SUIT ÂeISING UNDEE CONSTITUTION. 

A blll by a téléphone company to enjoln the enforcement of a city 
ordinance fixlng maximum rates of charge for téléphone service, which 
allèges that the ordinance was passed In the exercise of power to flx 
rates conferred upon the clty by an act of the Législature, and that If 
enforced complainant cannot make any net earnings whatever on its 
large capital invested.ln the business, nor sufflcient to pay its necessary 
expenses, and will be deprived of its property without due process of 
law, States a cause of action arising under the fourteenth amendment to 
the Constitution of the United States, of which a fédéral court has juris- 
diction, ialthough It Is further averred, as a légal conclusion, that the 
ordinance Is also in violation of the state Constitution, proMblting the 
Impairment of the freedom of contract 

TEd. Notes.-^urisdIction of sults Involving fédéral questions, see notes 
to Balley V. Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Oo. v. 
Boston & M. Consol. Copper & Silver Min. Oo., 35 O. C. A. 7.] 

3. Injunction— Resteaininq Enïoeoement of 0edin.4.nce— Sufficiency of 

Bill. 

Complainant in a suit to enjoln the enforcement of an ordinance fix- 
lng téléphone rates, on the ground that the rates fixed are unreasonable, 
and would opéra te to deprive it of Its property without due process of 
law, is not required to allège or prove that its own rates, fixed by its 
contracts, are reasonable, nor the cost of service and amount received 
with respect to each partlcular subscriber; but the blll is sufflcient if 
It shows the aggregate cost of operating and maintaining its plant, and 
that the ordinance so reduces rates that they will not yield a sufflcient 
sum to pay such cost 

In Equity. On demurrer to bill. 

Sebree & Farrington and Gleed, Ware & Gleed (J. W, Gleed and G, 
M. Sebree, of counsel), for complainant. 

A. P. Tatlow, City Atty., T. A. Sherwood, and Barber & McDavid 
(H. C. Young & F. M. McDavid, of counsel), for défendants. 
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MARSHALL, District Judge. The complainant, a téléphone 
Company, filed its bill to restrain the city of Springfield, Mo., and its 
officers from the threatened enforcement of an ordinance enacted by 
the city council and approved by the mayor, which prescribes maxi- 
mum rates for the use of téléphones within the city of Springfield, and 
provides that any individual, company, or corporation who shall 
charge, collect, or receive any sum in excess of the rates so fixed 
shall be guilty of a misdemeanor, and, upon conviction, shall be fined 
in a sum not less than $50 nor more than $100 for each and every 
offense. In the bill is averred the incorporation of the complainant ; 
that by ordinance the city council of Springfield duly authorized it 
to construct, maintain, and operate its téléphone lines and exchanges 
in that city, and its acceptance of the rights so conferred ; that, by 
virtue of said ordinance, it has constructed téléphone lines and ex- 
changes in the city, has leased other lines, and has entered on its cor- 
porate business ; that it is supplying téléphone service in the city to 
2,050 subscribers, at stated rates fixed by it, which are higher than 
the maximum rates fîxed by the ordinance complained of, but are al- 
leged to be reasonable; that the necessary expense of iurnishing 
téléphone service to its Springfield subscribers amounts to $30,000 
per annum, and of maintaining in proper condition its plant to $30,- 
000 per annum ; that the necessary cost of rent, office buildings, In- 
surance, and taxes amounts to $5,000 per annum, aggregating a nec- 
essary annual expense for opération and maintenance of its Spring- 
field System of $55,000; that, in addition to this, the complainant 
pays an annual rental of $3,000 on its leased lines ; that the téléphone 
property owned by complainant in the city has cost and is worth 
$175,000, and the leased property is of the value of $50,000, ail of 
which is necessary for the transaction of the business afïected by the 
ordinance complained of ; that the gross revenue now received, and 
which wiU be received under the rates fixed by the complainant, as 
compensation for téléphone service to its Springfield subscribers, 
does not exceed $54,000 per annum ; that complainant's net income 
from ail the business not afifected by said ordinance does not exceed 
$3,000 per annum; that section 5835, art. 4, c. 91, of the Revised 
Statutes of 1899, of Missouri, as amended in 1903, confers on cities 
of the third class, in which class Springfield is included, the power to 
fix reasonable maximum rates and charges for the rental and use of 
téléphones and téléphone service within such cities, and, under the 
authority of that section, the city council of Springfield, on Septem- 
ber 5, 1905, passed the ordinance in question, which is in the bill set 
out in fuU ; that the ordinance rates, if enforced, would greatly de- 
crease the complainant's income, and force it to operate its property 
at a loss, and deny it any profit whatsoever on its investment ; that 
the ordinance thereby violâtes the fourteenth amendment to the 
Constitution of the United States, in that it takes the complainant's 
property without due procès s of law, and dénies it the equal protec- 
tion of the law ; that the ordinance "is in contravention of the four- 
teenth amendment of the Constitution of the United States and of 
section 4, art. 2, of the Constitution of the state of Missouri, in that 
it impairs your orator's freedom of contract, in this: that under 
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said ordinance your orator is deprived of its right to rent its instru- 
ments and furnish service at less than the rates named in said ordi- 
nance for a limited time, and in that it prevents your orator from 
renting or contracting for the use of its instruments or the furnish- 
ing of its service for a longer period than three months." It is fur- 
ther averred that, unless restrained from so doing by this court, the 
city of Springfield and its ofHcerS, the défendants herein, will and 
hâve threatened to require the complainant to reduce its rates to an 
amount not in excess of the ordinance rates, and are threatening to 
arrest and prosecute the complainant, its ofîRcers and employés, un- 
less said rates be so reduced ; that cômplainant's subscribers are 
numerous, and the charging, collection, or receipt from each of its 
subscribers of rates in excess of the ordinance rates constitutes a 
separatC' ofifense, each of which is punishable by a fine under said or- 
dinance ; that unless restrained complainant wîll be subjected to nu- 
merous suits and excessive penalties, and will also be subjected to 
suits of a civil nature by its subscribers and parties desiring téléphone 
service at the rates prescribed by the ordinance, and that such suits 
havé been threatened; and that, until such ordinance be adjudicat- 
ed, citizens of the city wrill refuse to make contracts at cômplainant's 
rates, and complainant will sufïer irréparable damage. The prayer 
of the bill is that the maximum rate ordinance be decreed unconsti- 
tutiqnal and void, and that the défendants be enjôined from enforcing 
it. This bill was duly veriiied. 

To the bill the défendants hâve filed a joint demurrer, the grounds of 
which may be summarized as follows : (1) The complainant shows 
ho right tô relief in equity, because it has a plain, speedy, and adé- 
quate remedy at law. (2) The court has no jurisdiction, as there is 
no diversity of citizenshiip of the parties, and the suit does not actu- 
ally arise under the Constitution of the United States. (3) The bill 
States no facts in issuable form showing that the cômplainant's rates 
are reasonable, or how it would be injured if compelled to charge no 
more than the ordinance rates. Thèse questions will be considered 
in the order stated. 

1. To preclude relief in equity, the remedy at law must be as effi- 
cient as that to be afforded by a court of equity. The complainant 
would be liable to a maximum fine of $100 for each contract made at 
a rate higher than that prescribed by the ordinance. If it proceeded 
to make new contracts with each of its 2,050 subscribers, it would 
subject itself to the danger of an equal number of prosecutions, and 
be liable to fines aggregating over $200,000 — almost the full value 
of its property, including that leaséd. The validity of the ordinance 
could, it is'true, be contested in such prosecutions, but at the risk of 
ruin if the contest be unsuccessful. Besides this, the complainant 
would in àll probability be involved in a multiplicity of actions with 
its subscribers, demanding service at the ordinance rates. The ju- 
pisdiction of a court of equity to settle the controversy in one suit 
rests on the fact that a multiplicity of actions will thereby be avoid- 
ed. It is so settled by the authorities as to render a detailed discus- 
sion of them unnecessary. City of Hutchinson et al. v. Beckham et 
al., 118 Fed. 399, 55 C. C. A. 333; Smyth v. Ames, 169 U. S. 466, 
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517, 18 Sup. et. 418, 43 L. Ed. 819 ; Détroit v. Détroit Citizens' Street 
Railway Companv, 184 U. S. 368-379, 32 Sup. Ct. 410, 46 L. Ed. 
593. 

3. If the court has jurisdiction of the suit, it results from the fact 
that the cause of action arises under the Constitution of the United 
States, within the meaning of section 1 of the Judiciarv Act of March 
3, 1887, c. 359, 34 Stat. 505 [U. S. Comp. St. 1901, p'. 753] ; that is, 
it must require for its proper détermination a construction of some 
provision of the Constitution as applied to the facts pleaded. The 
contention of the défendants is that the bill shows that the con- 
stitutional right asserted is only potentially, not actually, involved in 
a décision of the cause ; and further, that tfie fourteenth amendment 
to the Constitution is directed to state action, not to the action of a 
municipal body unauthorized by any act of the state. The pleading 
is not open to the criticism made. The case presented by the com- 
plainant is that of an acquisition of property and franchises with the 
consent of the state and municipality ; a statute of the state empower- 
ing the city to fîx reasonable rates, and an ordinance of the city so 
fixing the rates as to deny the complainant the right to make any 
profit on its large investment. It is not a question as to what is a 
reasonable return on such an investment, but whether ail profit may 
be denied. That such municipal action deprives the complainant of 
its property without due process of law, and dénies to it the equal pro- 
tection of the law, within the fourteenth amendment of the Constitu- 
tion of the United States, seems well settled. Since the city was em- 
powered by the Législature of the state to act, the action taken was 
the action of the state through one of its agencies. 

But it is said that the complainant allèges that the ordinance 
challenged is in contravention of section 4, art. 3, of the Constitution 
of Missouri, in that it impairs its freedom of contract. It may be 
admitted that, if the only claim made is that the city has proceeded 
in a way forbidden by the Constitution of the state of Missouri, and 
for that reason the rights guarantied by the fourteenth amendment of 
the Constitution of the United States hâve been infringed, there is 
no jurisdiction. The whole question would then turn on a con- 
struction of the Constitution of the state of Missouri, and should 
be left to the décision of its courts. But the bare averment that the 
ordinance contravenes the Constitution of Missouri states no issu- 
able fact. It is a mère légal conclusion. Nor does the bill présent 
a case of an unlawful interférence with its right to contract. The 
conclusion of the pleader in this respect must be treated as sur- 
plusage. The suggestion made on the argument that the state had 
authorized the city to prescribe reasonable rates, and that, when 
unreasonable rates were flxed, the action of the city was unauthor- 
ized, and cannot be imputed to the state, is answered by the Suprême 
Court of the United States in Barney v. City of New York, 193 U. 
S. 430, 34 Sup. Ct. 503, 48 L. Ed. 737, in which case, in discussing 
Reagan v. Farmers' Loan & Trust Company, 154 U. S. 363, 14 Sup. 
Ct. 1047, 38 L. Ed. 1014, it said, at page 440 of 193 U. S., at page 
505 of 34 Sup. Ct., and 48 L,. Ed. 737 : 
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"And as the establishment of rates by the commission was the establish- 
ment of rates by the state itself, and the détermination of what was reasona- 
ble was left to the discrétion of the commission, thelr action eould not be re- 
garded as unauthorized, eyen though they may hâve exercisëd the discrétion 
unfairly." 

3. It is not necessary that the complainant should state any facts 
to show that the rates fixed by it are reasonable. The court is not 
called on to express any opinion as to those rates. It is sufficient if 
the facts that show the ordinance rates to be unreasonable are pleaded, 
and thpse facts I think appear with sufficient certainty. The com- 
plainant was not called on to allège the cost of the service rendered 
to any particular subscriber. From the nature of the business, the 
cost to the complainant was in furnishing facilities for the use of 
its group of subscribers, and that cost could not be estimated by the 
frequency with which any spécial subscriber availed himself of the 
faciUties extended. The only way the question of cost and compensa- 
tion could be presented was by aggregates, and that the complainant 
has dbne. The injury to the complainant resulting from an enforce- 
ment of the ordinance rates is sufficiently shown by the averments 
that they are less than the rates theretoforè enfdrced, and will not 
yield a sufficient sum to pay the cost of opération and maintenance ; 
the sutn yielded by the original rates being barely sufficient for that 
purpose. 

The demurrer must be overruled, and as the bill is sworn to positive- 
(y, and the only opposition to the injunction sought is by way of de- 
murrer, the temporary injunction will issue. 



CAPEWELL HORSE NAIL CO. v. PUTNAM NAIL CO. 
(Circuit Court, D. Massachusetts. Noyember 8, 1905.) . 
No. 1,765. 

1. Teade-Mabks — Pattebn on Aeticle or Mantjfactuee. 

Complainant was a manufacturer of horseshoe nalls sold to the trade In 
cartons and boxes, and for a number of years had placed on the face of 
the head of one of its several brands of nalls a common form of cheek 
pattern formed by the intersection of diagonal Unes, and made by the die 
which formed the head. The président of complainant testifled that the 
marking was adopted as an ornamentatlon, and as a distingulshing mark 
of complalnant's make, but public attention was not called to it in the 
advertisements of complainant, nor upon its cartons or boxes which dis- 
played its registered trade-mark and other matters of information. Held, 
that the fact of such use alone did not constltute the marking a trade- 
mark, in the absence of clear proof that It was adopted and used as such, 
or that it had become associated In the mind of the public with com- 
plalnant's make of nails. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, §§ 29-31.] 

2. Same — ^DNrAiR Compétition. 

The stamping by défendant on one slde of the head of horseshoe nalls 
made by it of a diagonal cheek pattern In prior use by complainant did 
not constltute unfair compétition, where the cartons and boxes in which 
the nalls were sold were entirely unlike those used by complainant, and 
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there was no attempt to decelve purchasers Into buylng the nails as those 
o( complainant, and where it was further shown that the mark resulted 
from "knurling" one face of the die to secure its better opération. 

[Ed. Note. — For casea in point, see vol. 46, Cent Dig. Trade-Marks and 
Trade-Names, §§ 78-82. 

Unfalr compétition, see notes to Scheuer t. MuUer, 20 C. O. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

In Equity. Suit for infringement of trade-mark and unfair com- 
pétition. 

Edmund Wetmore,. for complainant. 

William K. Richardson and Warner, Warner & Stackpole, for 
defendaiit. 

COLT, Circuit Judge. This suit relates to a trade-mark. The 
parties are manufacturers of cold-rolled horseshoe nails. The com- 
plainant claims a trade-mark in the pattern impressed upon the front 
face of the head of each nail. The pattern is first imprinted on the 
face of one of the heading dies, and the impression on the nail is made 
during the opération of heading. This pattern consists of a séries 
of small diamond-shaped checks formed by a succession of inter- 
secting diagonal lines. The pattern itself is old. It is, perhaps, the 
most common form of "knurling" or roughening the surface of 
articles like vices and pincers, to prevent slipping. 

The complainant was the' first to use thèse checks upon the heads 
of horseshoe nails. This use began in 1892, and since that time the 
leading brand of coraplainant's nails has been stamped with this de- 
sign. Since July, 1902, the défendant has used identically the same 
checks upon its nails. It is not uncommon for manufacturers of 
nails to impress a mark of some character upon the head or surface 
of each nail. This may be done either for the purpose of a dis- 
tinguishing mark, or for the purpose of ornament, or it may be merely 
an incident in the process of manufacture. 

The défense rests mainly on two grounds : First, the failure of 
the complainant to prove that it ever adopted this check pattern as 
a trade-mark, or that the public regard it as designating the com- 
plainant's goods ; and, second, that this pattern is not the proper 
subject of a trade-mark, for several reasons : Because it is an an- 
cient and common form of knurling; because it relates to the 
form, appearance, or finish of a manufactured article; and because 
it is a necessary incident in the manufacture of cold-rolled nails in 
defendant's machines, due to the roughening of one of the dies to 
prevent heating. 

Taking up the first défense, we find that the bill allèges that "the 
complainant adopted as its mark, by which its leading brand of 
'Capeweir nails might become known, a pattern of small checks 
stamped upon the front face of the head of each nail"; that thèse 
checks "hâve been and are associated in the minds of the public and 
the purchasers and users of said nails with the complainant as the 
maker thereof"; and that the "check mark has become and is the 
genuine trade-mark of the complainant, and has been and is recogniz- 
ed and acquiesced in as such by the public generally, and the buyer» 
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and users of such nails, and indicates to such buyers and users the 
origin of said nails, and tliat they are of the complainant's manu- 
facture." 

Under thèse allégations of the bill it was necessary for the com- 
plainant to establish by proper proof either that this pattern was 
adopted for the purpose of identifying the origin or ownership of the 
article to which it is attached, or that the pattern by itself points 
distinctively to such origin or ownership, or that by association it 
points distinctively to such origin or ownership. Columbia Mill 
Company v. Alcorn, 150 U. S. 460, 463, 14 Sup. Ct. 151, 37 L. Ed. 
1144. 

It is manifest that thèse checks do not of themselves point to 
origin or ownership. In other words, they do not in any way indicate 
that this nail is manufactiired by the complainant. The case, there- 
fore, résolves itself into the inquiry whether the évidence shows 
either that the complainant has adopted this pattern as a trade-mark, 
or that by association in the public mind it has become a valid 
trade-mark. 

First, as to the adoption of this pattern as a trade-mark : 

Mr. Capewell, the founder of the complainant company, testified 
as follows: 

"Q. For what purpose were the dles made to produce the piartleular check 
marks which appeared on the face o£ the complainant's nail? A. It was done 
for the betterment of the appearance of the nail, and as the dlstingnlshing 
mark of our naake." 

This gênerai statement that o»e of the purposes for which the dies 
vvere changed was to make this pattern the distinguishing mark of 
complainant's nails is manifestly insufHcient to prove its adoption as 
a trade-mark, unless accompanied by some public acts which go to 
show that this intention was carried into effect, such as caUing at- 
tention to this mark upon the packages in which the goods are sold, 
and in the company's advertisements. 

The complainant has been engaged in the manufacture of horse- 
shoe nails since January, 1881. Up to 1892 its nails were made with 
a smooth head. During that year it changed one of the heading 
dies in its machines from a smooth surface to a checked surface, 
thereby producing a nail with small checks on the front face of the 
head. At the time this bill was filed the complainant had continued 
the manufacture of this form of nail, in large and increasing quan- 
tities, for 11 years. 

The complainant put up and sold thèse nails in five-pound packages 
or cartons, upon which were printed its registered trade-mark, its 
name, place of business, and other matters of information. It also 
put up and sold thèse nails in boxes containing five of thèse cartons, 
upon which were printed its registered trade-mark, its name, place 
of business, and other matters of information. It also advertised ex- 
tensively in the newspapers, and in the form of printed circulars and 
cards; yet during ail this time there was no référence upon either 
carton or box, or in any advertisement, circular, or card, to thèse 
checks as in any manner identifying the complainant's nails, with 
the exception (which must be regarded.as immaterial, under the 
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circumstances) of a single circular issued in 1897, five years after this 
pattern first appeared. It is true that in some advertisements and 
circulars or cards there is a picture of the Capewell nail, which shows 
thèse checks on the face of the head, but there is nothing to indicate 
that they were intended as a distinguishing mark. The pictures, as a 
vvhole, are perfectly consistent with the theory that thèse checks were 
made for ornamental purposes, which Mr. Capewell says was one of 
the objects, or were merely an incident in the process of manufacture 
caused by roughening the face of one of the heading dies. 

It is also significant on this question of adoption that thèse nails 
were never called by the complainant "Check Mark Nails," whereas 
other brands of complainant's manufacture are known by their spé- 
cifie names, such as the "Half Counter Nails," "Goodenough Nails,' 
"Black Prince Nails," "Plate Nails," "Japanese Nails," "Corrugated 
Nails," and "Alligator Nails." The corrugated nail has corrugations 
on the surface of the nail, and the alligator nail commonly has the 
figure of an alligator on the surface of the nail. When the complain- 
ant put thèse checks on the head of its leading brand of nails, if the 
intention was to make them a distinguishing mark for this brand, why 
was the nail not called the "Check Mark Nail," and why, as in the 
case of the alligator nail, were not the words "Check Mark" printed 
in large letters upon the packages in which the nails were put up and 
sold? 

Upon this State o£ facts it is clear that the complainant has never 
adopted or publicly claimed thèse checks as a trade-mark. When the 
complainant changed from the smooth-head nail to the check-nail, it 
apparently made no change in its packages and boxes, and it ap- 
parently made no change in its advertisements and circulars further 
than this, that, when thèse advertisements or circulars contained the 
picture of the nail, it was represented correctly with thèse checks 
on its head. The real intention of the complainant seems to hâve been 
that its leading brand of manufacture should always be known as the 
"Capewell Horse Nails," whether thèse nails were made with checks 
or without checks. 

We come now to the second inquiry, whether there is sufficient évi- 
dence to support the allégation in the bill that this check pattern has 
come, by association in the public mind, and among purchasers and 
users of nails, to designate the complainant's nails. Hère there is an 
entire failure of direct proof. No purchaser or user of nails, nor any 
one familiar with the trade, has testified that there is any mental con- 
nection or association in the public mind or in the trade between this 
check pattern and the nails made and sold by the complainant. Pre- 
sumably such évidence does not exist, for the reason that in the usual 
course of trade thèse nails are sold in packages or boxes which make 
no référence to thèse checks as a distinguishing mark. 

The évidence présents simply the fact that for more than 10 years 
the complainant has put this check pattern upon the heads of its lead- 
ing brand of nails. But, while this circumstance of long use may be 
important as laying the foundation for a trade-mark by association, it 
does not necessarily follow from this fact alone that the public hâve 
come to understand that the nails having thèse checks are made and 
140 F.-43 
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sold by the complainant. Where a pattern like this check pattern 
appears on an article like a nail, which is generally, if not universally, 
sold in cartons or boxes, and where the pattern may hâve been in- 
tended as a mère ornament, or may be a mère incident in the process 
of manufacture, some direct évidence is plainly necessary to establish 
a trade-mark in this pattern by association. In my opinion, upon the 
State of facts presented in this record, a trade-mark by association 
cannot be inferred from mère use, but such use should be supple- 
mented by other clear and cônvincing proof. 

Reg-arding the case in another possible aspect, as one of unfair 
compétition, we find there is no proof of fraudulent intent on the 
part of the défendant in using this check pattern, nor is there any 
«atisfactory évidence that purchasers of nails in the ordinary course 
of trade hâve been, or are likely to be, deceived by reason of the 
defendant's use of this pattern. It appears that the défendant did 
not adopt this check mark for the purpose of palming ofif its goods 
as those of the complainant, but that its use arose as an incident in 
the process of manufacture due to the knurling or roughening of one 
of the heading dies in order to secure better results in the machines 
it employs. It further appears that the cartons and boxes of the de- 
fendant, in which its nails are put up and sold to the trade, bear no 
resemblance tb those of the complainant. To be sure, there is some 
évidence introduced by the complainant that nails are sold in bulk 
from boxes, and that in such cases a dishonest retail dealer might de- 
ceive purchasers by putting Putnam nâils into Capewell boxes, and 
then weighing them out and selling them for Capewell nails. One 
witness alone testifles to such a practice on the part of a retail dealer, 
but in this particular instance the attempt at déception was unsuccess- 
ful, for this blacksmith knew a Capewell nail from a Putnam nail, 
notwithstanding the check mark on the head of the latter. The ques- 
tion in this case, however, is not what a dishonest dealer mieht ac- 
complish by a trick, but whether the défendant has so dressed its 
goods as to deceive the ordinary purchaser in the usual course of 
business; and it is submitted that the complainant's proofs fall far 
short of establishing this proposition. 

The complainant has failed to make out a case of a technical trade- 
mark or of ùnfair compétition. This conclusion renders the con- 
sidération of the other défenses unnecessary. 

A decree inay be entered dismissing the bill. 



In te OHADWICK. 

(District Court, N. D. Ohio, B. D. November 11, 1905.) 

Ko. 1,893. 

1. Bankrtjptot — Chattel Moetgage — Valimtt or Lien. 

The provisions of Rev. St. Otilo, § 6343, that transfers of property în 
contemplation of insolvency with intent to give préférences ghall be de- 
clared void as to creditors at suit of any creditor, has no application to a 
case where hankruptcy proceedings were instltuted before any such suit 
was commenced. 
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2. Chattbl Mobtqage — MAînsrEB of Fobeclosuee — Ohio Statuti;. 

Kev. St Ohlo, § 4155-1, reguiring chattel mortgages on househoM goods, 
wearlng apparel, or mechanios' tools, to be foreclosed by suit in a court 
of record does not apply where such property included In a mortgage 
Is Insignlflcant In amount as compared with the value of other property 
Included thereln. 

5. Bankbuptcy — Unbecobded Chattei, Moetgage — Effect or Takino Pos- 

session OF Peopeett. 

The taklng possession of mortgaged property within four montbs prior 
to the bankruptcy of the mortgagor, nnder a mortgage executed prior 
to such four months p«riod, but not recorded, opérâtes to vest In the mort- 
gagee ail the rights in respect to the property which foUow such taking 
possession under the state law, unaCEected by the bankruptcy act. 

4. Same — Pbefebential Teansfebs — Uneecoeded Chattel Mortgage. 

Under the Ohio statute, as construed by the Suprême Court of the state, 
by which an unrecorded chattel mortgage Is valid except as against lien 
creditors or subséquent purchasers or incumbrancers in good falth, the 
recording of such a mortgage Is not "required," within the meaning of 
Bankr. Act 1898, | 60a, as amended In 1903 (32 Stat. 799 [U. S. Comp. St 
Supp. 1905, p. 689]) ; and the f allure to record it until within four months 
prior to the bankruptcy of the mortgagor, where It was given previously, 
does not render it a pref erential transf er. 

6. Chattel Moetgages — Liabilities which mat be Secueed — Attoeney's Fees. 

Act Ohlo 1902, provldlng that a stipulation for an attorney's fee In a 
promlssory note, if not paid at maturlty, is valid, cannot be extended by 
construction to include such a stipulation In a chattel mortgage covering 
attorney's fees for foreclosing the same, and under the décisions of the 
state Suprême Court such a stipulation is invalid. 

In Bankruptcy. On review of décision of référée. 

W. W. Boynton, for petitioner. 

Smith, Taft & Arter and L. J. Grossman, for trustée. 

TAYLER, District Judge. On the 27th day of April, 1904, Cassie 
L. Chadwick was indebted to the Savings Deposit Bank & Trust 
Company, of Elyria, Ohio, in the sum of $37,000, with a large amount 
of accrued interest. This indebtedness was secured by a mortgage 
on real estate in the city of Cleveland, but which was not thought 
to be sufficient to cover the amount that was then due. Thereupon, 
on the 37th day of April, 1904, Mrs. Chadwick gave to the bank her 
promissory note for $10,000, payable May 10, 1904; and, to secure 
the same, gave a mortgage on the furniture, bric-a-brac, paintings, 
and books situated in the dwelling house of the mortgagor, and on 
other articles of personal property, including automobile, carnages, 
horses, etc. This note was not for a new indebtedness, but repre- 
sented a part of the antécédent debt, and a separate agreement was 
entered into, providing for the disposition of the money to be de- 
rived from its payment, and how it was to be credited. It was agreed 
between the parties that the chattel mortgage should not be filed for 
10 days ; that is, not before the 7th day of May, 1904. It is stipulated 
in the testimony that at the time the mortgage was given Mrs. Chad- 
wick was insolvent, that the bank had reasonable cause to believe 
she was insolvent, and that such condition of insolvency existed on 
the 22d day of November, 1904, when possession of the mortgaged 
property was taken by the mortgagee. The mortgage was not filed 
in the office of the recorder of Cuyahoga county, where the property 
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was situated, until November 22, 1904 ; and thereupon, the same day, 
the mortgagee took possession of the property described in the 
chattel mortgage. Proceedings in bankruptcy were commènced 
against Mrs. Chadwick on the Ist day of December, 1904, and she 
was later duly adjudged a bankrupt. On December 20, 1904, the 
property covered by the chattel mortgage was deUvered by the mort- 
gagee to the receiver in bankruptcy, under an agreement approved 
by the référée whereby the rights of both parties to the property 
were to be protected. The proceeds of the sale of the same are now 
in the hands of the trustée to be disposed of. On the question as to 
who was entitled tb thèse prbceeds the référée held against the mort- 
gagee, and in favor of the trustée ; and the case is now before the court 
on pétition for review of the finding of the référée. 

It is contended, on behalf of the trustée, that the chattel mortgage 
is insufficient to give any right to the mortgagee in the fund derived 
from the sale of the rnortgaged property (1) because the mortgage 
is vùid under section 6343 of the Revised Statutes of Ohio ; (2) that 
the mortgage is void because it covered and conveyed articles of 
household furniture and wearing apparel of the bankrupt, and, for 
that reaëon, the possession taken on November 22, 1904, is of no 
efïect, the necessary action under section 4155-1 of the Revised Stat- 
utes bf Ohio not having been taken in order to obtain possession; 
(3) that the giving of the rnortgage was kept a secret for the purpose 
of allowing the four months to run, and thereby defeat the bankruptcy 
act, and was therefore a fraud on such act and void ; (4) that the chat- 
tel mortgage is void, and the possession taken under it ineffectuai, 
for the reason that it was filed within four months preceding the bank- 
ruptcy, and that ail the éléments that make a voidable préférence hâve 
been proved and existed at the time of the making and delivery of the 
mortgage, and also at the time of filing the same. 

1. As to the effect of section 6343 : Without entering into a dis- 
cussion as to whether or not the facts existing in this case are such 
as would justify a court in declaring the mortgage void if the statute 
had been resorted to, it is sufïîcient to say that the statute has no 
application to a case where bankruptcy proceedings were instituted 
before an action was commènced under the provisions of section 
6344. Such a mortgage as is defîned by section 6343 is not void, but 
can only be "declared void as to creditors of such debtor or debtors 
at the suit of any créditer or creditors as hereinafter provided." 

3. Section 41,')5-1 provides for the manner of foreclosing a mort- 
gage on household goods, wearing apparel, or mechanics' tools. It 
is there recited-that a chattel mortgage on the necessary house- 
hold goods, wearing apparel, or mechanics' tools of any person or 
family shall not be foreclosed except in a court of record, and that 
no such household goods, wearing apparel, or mechanics' tools 
covered by a chattel mortgage shall be seized or taken out of the pos- 
session of the mortgagor before foreclosure until an order permitting 
thë same has been obtained from â judge or justice of the peace to 
, whom application for such order has been made. I think that this 
objection is properly disposed of by the référée, in declaring that the 
necessary household goods involved in this chattel mortgage are so 
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insignificant in amount, as compared with the qnantity and value of 
the property taken, as to make the statute inapplicable ; to which can 
be added the further reason that the right intended to be given by 
the statute is a mère personal right, and not for the benefit of the 
creditors, and no such right or daim has been asserted by the bank- 
rupt. 

3. There is no évidence that the mortgage was kept secret for the 
purpose of allowing the four months to run and thereby defeat the 
bankruptcy act. Whether, if the fact were otherwise, this would ren- 
der the mortgage void, is a question that does not need to be dis- 
cussed. 

4. The main proposition, and that upon which especial stress is 
laid, and the principal argument made, is that the mortgage was void 
on account of the circumstances surrounding its exécution and de- 
livery, and because, being fîled with the recorder, and possession 
being taken, within four months of the institution of the bankruptcy 
proceedings, no rights can attach under it. The référée found in 
favor of this contention; but with his conclusion I am unable ïo 
bring myself into accord. I think that the fallacy into which the réf- 
érée and counsel for the, trustée hâve been led arises out of a mis- 
apprehension as to the nature and effect of the provision of the bank- 
ruptcy law which déclares void ail préférences given within four 
months of the institution of the bankruptcy proceedings. The pur- 
pose, as I understand it, of that provision of the law, was to fix a time 
within which ail business transactions between the bankrupt and 
others should be subject to investigation and inquiry; and if those 
transactions were of such a character as to corne within the prohibited 
class, then they should be declared void. The provision was not in- 
tended to affect other légal rights which h'vl their origin prior to the 
period of four months, nor to enlarge or afifect in any way the défini- 
tion of fraud or fraudulent relations between the créditer and debtor, 
The same rights which, prior to the passage of the bankruptcy law, 
existed for the purpose of declaring a certain transaction fraudulent 
as against the creditors, still exist, except in so far as the appeal to 
one jurisdiction practically prevents appeal to another. 

The Suprême Court of the United States and the Circuit Court of 
Appeals, as well as this court in a récent case, hâve held that the tak- 
ing possession of mortgaged property within four months of proceed- 
ings in bankruptcy, but under the authority of rights given by a mort- 
gage executed and delivered prior to the period of four months, 
opérâtes to vest in the mortgagee ail of the rights respecting the 
mortgaged property of which possession was taken which lie would 
hâve possessed if his mortgage had been originally placed on file, or 
possession taken, prior to the four months period, if, under the law of 
the state, independent of the bankruptcy act, taking possession had 
such efïect. This proposition is so well settled that it need not fur- 
ther be discussed. Whatever efïect the law of Ohio would give to 
such a mortgage, followed by possession of thé mortgaged property, 
the fédéral courts will give in the administration of the bankruptcy 
law. Francisco v. Ryan, 54 Ohio St. 307, 43 N. E. 1045, 56 Am. 
St. Rep. 711 ; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577 ; Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct 



678 140 FEDERAL EBrORTER. 

567, 49 L. Ed. 956 ; Jn re National Valve Companv, Bankrupt, 140 
Feçl. 679. : ' 

But especial strçss is laid upon the provision of the bankruptcy 
act,as amended Feb. 5, 1903, now appearing as section 60a, c. 487, 
32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 689], which reads as 
foUows : 

"A pierson sliall be deemed to hâve given a préférence if, belng insolvent^ he 
has, wltbin four months before the flling of the pétition, or after tlie filing 
of the pétition and before the adjudication, procured or sufEered a judgment to 
be entered against himself in favor of any person, or made a transfer of any 
of his property, and the effect of the enforcement of such judgment or trans- 
fer will be to enable any one of hls creditors to obtain a greater percentage 
of hls debt than any other of such creditors of the same class. Where the 
préférence consista In a transfer, such perlod of four months shall not expire 
until four months after the date of the recording or registering of the trans- 
fer. If by law such recording or registering is required." 

ït is stated by the référée, and insisted by counsel for the trustée, 
that, under the law of Ohio, the registration of a chattel mortgage 
is required. But this is not true under the state of the law as it is 
set out in the case of Francisco v. Ryan, above referred to, and the 
other cases cited. This eiact point has been carefuUy considered 
and passed upon by the Circuit Court of Appeals for the Fifth Cir- 
cuit, in the case of Meyer Bros. Drug Co. v. Pipkin Drug Co. (C. 
C. A.) 136 Fed. 396. The statute oî Texas respecting the filing or reg- 
istration_pf chattel mortgages is substantially the same as that of Ohio. 
If there is any différence, it is more stringent in its requirement of 
registration. The court, on page 398, after quoting section 60a of 
the bankruptcy law, as amended in 1903, and the Texas statute, says : 

"This statute [that is, the Texas statute], has been construed by the Suprême 
Ciourt in the State of Texas to mean that an nnrecorded chattel mortgage 
shall be void only against lien creditors of the mortgagor, or subséquent pur- 
chasers and mprtgagees or lienholders In good faith ; and, as between the 
parties to the chattel mortgage, and against ail ordinary creditors, the record 
is immaterlal." 

This is exactly the law of Ohio, as declared by the Suprême Court. 
Qn page 399, the Court says : 

"We think it foUows that the chattel mortgage in this case was valid be- 
tween the bankrupt and the holders thereof, and as to ail parties known to be 
intérested in the bankrupt's estate, whethér the said mortgage was recorded 
op not. It cannot be said, therefore, that the mortgage was one required by 
ifew to be registered or recorded under section 3328 of the Eevised Statutes of 
Tçxas of 1895, nor that the granting of said mortgage constituted a préférence 
withln four months, under section 60a of the bankrupt law." 

; A question is raised respecting the allowance of attorney's fées, and 
it is insisted by the bank that the décision of the Suprême Court of 
Ohio, in Leavans v. Bahk, ,50 Ohio St. 591, 34 N. E. 1089, wherein 
it is held that a contract in a mortgage for such allowance is against 
public policy, is now nullified by the statute of 1902, wherein it is 
expressly provided that a stipulation for an attorney fee in a promis- 
sory note, if not paid at maturity, is valid. I do not think the stat- 
ute has such effeçt. Ifl ;view of the décision of the Suprême Court in 
50phio St., 34 N. E., rendered in 1893, the passage of the law of 1902, 
permitting the allo\yarice pf: attorney fee when stipulated in a promis- 
sory note, cannot be extended by inference so as to include çuch a 



IN RE NATIONAL VALVE CO. 671) 

stipulation in a mortgage covering attorney fées for foreclosing the 
mortgage, or taking other steps looking to tiie préservation of the 
property mortgaged. This claim will be disallowed. 

The décision of the référée, holding the mortgage invaHd and 
denying to the mortgagee the right to hâve its claim satisfîed out of 
the proceeds of sale of the mortgaged property, is reversed ; and 
an order may be made accordingly. 



In re NATIONAL VALVE CO. 

(District Court, N. D. Ohlo, W. D. November 11, 1905.) 

No. 928. 

Bankeuptcy— Liens— CiiATTEi, Mortgage on After-Acquieed Property. 

Under the law of Ohio relating to ehattel mortgages, which governs as 
to thelr validity and the rights of the mortgagee in banliruptcy proceed- 
Ings in that state, a mortgage covering goods which may be afterwards 
acquired by the mortgagor to replace other mortgaged goods sold by him 
créâtes a valid lien on such after-acquired property from the time the 
mortgagee takes lawful possession of the same thereunder; and where 
the mortgage was given more than four months prior to the bankruptey 
of the mortgagor the talsing of possession by the mortgagee within such 
four months with the consent of the mortgagor, although with kno-wledge 
of the mortgagor's Insolvency, does not constitute a voldable transfer or 
préférence under the bankruptey act, where it was not done to hlnder, 
delay, or defraud other credltors, but solely to protect hls own rights, and 
was authorized by the terms of the mortgage. 

In Bankruptey. On review of décision of référée. 
King & Ramsey, for petitioner. 

Hewson L. Peeke and Amos Burt Thompson, for trustée. 

TAYLER, District Judge. This case is before the court upon the 
pétition of the trustée in bankruptey for the review of the finding of 
the référée respecting the rights of creditors in the personal prop- 
erty of the bankrupt. It appears from the évidence that on Novem- 
ber 3, 1903, the bankrupt, by its duly authorized officers, executed and 
delivered to F. P. Zollinger, trustée, a certain mortgage to secure the 
payment of an authorized issue of the company's bonds, and that 
this mortgage covered ail parcels of real estate belonging to the 
Company and ail articles of personal property "which are now by it 
owned or hereafter to be by it acquired, or which in any way belong 
to or appertain to its said business, together with ail of its product 
of manufactured and unmanufactured merchandise now on hand, or 
which may be by it manufactured or acquired." 

By the terms of the mortgage, the mortgagor was to continue in 
possession of the property, with authority to manage and enjoy the 
same, and to take, use, and apply the rents and profits for the main- 
tenance of the business, and distribute the net annual income to the 
stockholders, after payment of the principal and interest of the bonds 
according to the terms thereof. The mortgage further authorized the 
Company, with the written consent of the trustée, to sell the real or 
personal property of the company, then owned or thereafter acquired. 
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free of incumbrances and trusts ; but provided that the proceeds of 
any such sale should become subject to the lien of the mortgage. 
The mortgage further provided that if default should be made in 
the payment, when due, of the principal or interest of the bonds se- 
cured by the mortgage, or if the company should allow any lawfuj 
taxes or charges to fall in arrears, whereby the security of the mort- 
gage might be impaired, then the company should, upon demand of 
the trustée, surrender the actual possession of the property conveyed 
or intended to be conveyed, together with ail books, records, papers, 
and accounts of the company. The mortgage was further conditioned 
that the trustée for the bondholders might take possession of the 
property and eflfects of the compajiy, and dispose of the same for the 
benefît of the bondholders. This mortgage was duly fîled for record 
as a real estate mortgage, and fiiled and refiled as a chattel mortgage. 

From the date of the exécution of the mortgage, November 2, 1903, 
to November 29, 1904, the company retained possession of its real es- 
tate and Personal property mentioned in the mortgage ; and, with the 
kriowledge and consent of the trustée, sold from time to time its manu- 
f actured stock in the ordinary course of its business. It also, between 
those dates, acquired additional personal property, of the value of sev- 
eral thôusand dollars, which was in its possession on the date last 
named ; and the purchase price ôf much of this after-acquired property 
had not, on the last-named date, been paid. ' On May 2, 1904, and again 
on November 2, 1904, the company defaulted in the payment of its in- 
terest warrants then due and attached to its outstanding bonds, and on 
November 29, 1904, the trustée, claiming to act under and by virtue 
of the authority conferred uponhim by the terms of the mortgage, 
took possession of ail of the property of the company. On November 
30, 1904, a pétition in inyoluntary bankruptcy was fîled against the 
company, which filed an answer admitting its insolvency, and was, 
on December 6, 1904, duly adjudicated a bankrupt. A trustée in 
bankruptcy was later duly elected and qualified, who took possession 
of the real estate of the bankrupt, and thereafter fîled a pétition, for 
an order to sell the bankrupt's personal property. 

To this pétition Zollinger, as trustée for the bondholders, fîled an 
answer and cross-petition, claiming the right of possession of the 
property of the bankrupt, and that, as such trustée, he was entitled 
to a prior lien upon the same, to the extent of the amount of the 
bonds outstanding and the interest thereon. An answer was fîled by 
the trustée in bankruptcy to this cross-petition, denying the validity 
of the mortgage as a chattel mortgage upon the personal property 
of the bankrupt, and alleging that, within four months prior to the 
commencement of the bankruptcy proceedings, the company trans- 
ferred ail of its personal property to such trustée, "with the intent 
to hinder and delay other creditors of said corporation, and with the 
intent to prefer said Zollinger, trustée, over the other creditors 
of said corporation"; and alleging, further, that Zollinger, as such 
trustée, at the time of such transfer, had reasonable cause to believe 
that it was intended thereby to give him a préférence. The référée 
held that the trustée for the bondholders had a valid chattel mort- 
gage upon ail of the personal property of w;hich he took possession 
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on November 29, 1904, tothe extent claimed by him; and that his act 
in taking possession was not a transaction constituting a voidable 
préférence, or made to hinder, delay, or defraud creditors. This case 
has been very fully and satisfactorily argued by counsel on both sides, 
and the court has been put in possession of a large number of au- 
thorities pertinent to the questions involved. 

From them ail, thèse two propositions are certainly abstracted: (1) 
That, under the law of Ohio, as declared in the case of Francisco et 
al. V. Ryan,^ 54 Ohio St. 307, 43 N. E. 1045, 56 Am. St. Rep. 711, it 
is definitely decided that a stipulation in a chattel mortgage that it 
shall be a lien on any goods the mortgagor may thereafter purchase 
and place in stock to supply the place of those he should sell, while 
not creating a présent lien, nor a lien when and as the goods are 
purchased, constitutes a valid contract for a lien on such acquired 
property ; and (2) that possession thereof, lawfully taken by the mort- 
gagee, has the same effect of protecting it in his hands from the 
claims of the mortgagor's creditors as has possession taken of prop- 
erty owned by the mortgagor at the time of the exécution of the mort- 
gage. Now, such being the state of the law of Ohio, the Suprême 
Court of the United States has as definitely established what is the 
law applicable to such a case as this, where the bankruptcy act is 
invoked. This is declared in the case of Thompson v. Fairbanks, 
196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577. The syllabus of that 
case is as follows : 

"Whether, and to what extent, a chattel mortgage, which includes aftei- 
aequired. property, Is valid is a local and not a fédéral question, and in such 
a case this court will follow the décisions of the state court. 

"The enforcement of a lien by the mortgagee taking possession, with the 
consent of the mortgagor, of aftep-acquired property covered by a valid mort- 
gage made and recorded prier to the passage of the act, is not a conveyanc* 
or transfer under the bankrupt act; and, where It does not appear that It 
was done to hinder, delay, or defraud creditors, it does not constitute a préfér- 
ence under the act, although at the time of the enforcement the mortgagee 
may hâve known that the mortgagor was insolvent and considering going into 
bankruptcy, and the pétition was flled wlthin four months thereafter." 

In so far as the facts in the case of Thompson v. Fairbanks are 
material, they correspond with the facts in the case under considér- 
ation. It is true that in that case the mortgage was given prior to 
the passage of the bankrupt law; but I do not discover anything in 
the opinion of the court, or in the principles governing the décision, 
or governing such a case, that would make the time of giving the 
mortgage, as respects the date of the bankruptcy act, in any respect 
material. 

It seems, therefore, clear that the act of the bondholders' trustée 
in taking possession of the mortgaged property, whether acquired 
before or after the giving of the mortgage, was within his rights ; and 
the décision of the référée is afiirmed. 
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KRÀMÈR V. GILLB et al. 

M (Circuit Court, W.D. Missouri. September 11, 1905.) 

1. Pleading — Ambndment— Stating Différent Cause or action— Test. 

A' pétition filed in a state court by the receiver of a corporation alleged 
that défendants, who werel fitockholders and dlfectors of the corporation, 
at a tinie wben it was, insolvent sold their stock to it at par value for cash 
in fvaiid of Its creditors, and sought to recover the suin so received by dé- 
fendants. The causé, having been removed Into the fédéral court, on 
motion of plaintiff was traUsferred to the equlty docket, and he was given 
lëave to recast lils pétition to conforni to the rules of equity pleading. 
- Under such order he flled a so-called amejided bill, alleging that défend- 
ants exchanged their stock for a stock of goods of a stated value, which 
was ovvnéd by the corporation, but stood in the name o£ another. Held. 
that such bill would be stricken firom the files, because it v^as not an 
amendment of the original pleading, nor within the leave given, but stated 
a différent, cause of action, since the. measure of damages was not the 
same under the two, nor would they be sustainèd by the same évidence. 

2. Limitation OF Actions— PLEADiNo—SumciKNCY. 

A pleadîng stating a cause of action based on fraud, which as alleged 
occurred so long prior to the flling of the pleading as to be barred by lim- 
itation, is Insufflcient, whefë it does not allège when the fraud was dlscov- 
ered, nor plead facts showing diligence necessary to remove the bar of the 
statute. 

In Equity. On motion to strike amended bill from the files. 

I. N. Watson, for plaintiff. 
R. H. Field, for défendants. 

McPHERSON, District Judge. The défendants hâve presented a 
motion to strike from the files an amended bill. In the state circuit 
court, March 28, 1903, plaintiff filed his pétition. The cause of action 
th^rein pleaded is to the effect that the corporation of which plaintiff 
is receiver was engaged in the mercantile business. In January, 1899, 
the défendants owned stock of the corporation of the face value of $50,- 
000 and were also directors. Àt that date the défendants and others 
of the directors entered intp an agreement by which the corporation 
topk the stock oï défendants, and the défendants received therefor $50,- 
000 in money îrom the treasury ; they knowing that the company was in 
debt and finahcially embarrassed, and without sufficient assets to pay 
the creditors. In due time the défendants removed the case to this 
court, and thé clefk placed the same on the law docket. May 26, 1905, 
on motion ôf plaintiff, it was ordered that the case be transferred 
to the equity docket, and plaintiff be given leave by July rule day to 
recast his pleading, so that such pleading would conform to the rules 
and practice in equity. No other leave or order has at any time been 
gfanted plaititîff to amend. June 14, 1905, plaintiff filed an amended 
bill, the pleading riow assailed. The allégations thereof are that in 
1899 the corporation placed a stock of goods in a branch storeroom, 
separate from where its principal business was conducted. The busi- 
ness was conducted at this separate place in the name of Evans Manu- 
facturing Company. In December, 1899, the défendants traded their 
shares of stock by an agreement with some of the directors ; they re- 
ceiving therefor the so-called Evans goods of the value of $50,000, well 
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knowing of the debts of the company and that the corporation could 
not pay its creditors in fuU. - 

The question now arises whether this pleading îs an amendment to 
the original pétition or complaint, or whether it is a substituted com- 
plaint, setting up a new cause of action, but under the guise of the 
order allowing a recasting of the pleading in the form of a bill in equity. 
That it is in such form is conceded ; but, if it sets up a new cause of 
action, then it is barred by the statute of limitations. The alléga- 
tions show that the surrender of their capital stock at the face value of 
. $50,000, but stock worth less than par, for goods of $50,000 in value, 
was a'fraud on the creditors. But the amended bill does not allège 
when the fraud was discovered, although it was, of course, known by 
the directors and gênerai officers the day of the transaction, more than 
five years prior to filing the amended bill. And, if the creditors alone 
are represented by the receiver, there are no allégations when they dis- 
covered the alleged fraud. And, if there were such an allégation, it 
would not suffice, because, under cases like that of Wood v. Carpenter, 
101 U. S. 135, 25 L. Ed. 807, a plaintiff, to take a case from the 
statute, must afifirmatively show that not only was the fraud discovered 
within the statutory period, but he must plead the facts showing dili- 
gence and freedom from négligence in his efforts to uncover the 
fraud within the statutory period. This is required, so the court may 
know whether the fraud was concealed by défendants, and so that the 
court may détermine whether the fraud could bave been timely dis- 
covered. There are no such allégations in the amended bill, and with- 
out them the alleged cause of action, if it be separate from that pleaded 
m the original complaint, is barred. 

Is a separate cause of action pleaded? The tests are, would the same 
évidence sustain the two bills ? and is the measure of damages the same ? 
Under the first pleading money was taken, and the only évidence 
required would be as to that fact. Money, of course, is worth its 
face, and évidence of its value would not be heard. Goods fiuctu- 
ate in value, and witnesses differ in opinion; and évidence of value 
would be required, and a finding would hâve to be made. So that a 
material différence as to the measure of damages is presented. But, 
aside from that question, the évidence would be quite différent. Under 
the one pleading, which would be established by the production of 
checks or drafts of the corporation, with indorsements thereon, and 
the books of the bank showing their payment, or proof that actual 
money was taken from the till or money box of the corporation, and, 
however the money was taken, proof s would be required that it was 
in payment for the defendant's shares of stock. But entirely différent 
évidence would be required under the amended bill. Proofs would be 
required that défendants took the stock of goods in the branch house. 
Evidence would be required that the Evans stock was owned by the 
original corporation, and that the ownership and indebtedness of the 
two concerns were one and the same ; the creditors of both having like 
rights. Then there would be the question as to the value when ap- 
propriated. The cases may be akin, but, like many relatives, not at ail 
alike. The following cases hold that the two tests are as to whether 
the measure of damages under the two pleadings is the same, and 
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vvhether the same évidence will sustain the allégations of the two 
pleadings. Nugent v. Circuit Judge, 53 N. W. 620, 93 Mich. 462 ; 
Schwartz v. Stock, 65 Pac. 357, 28 Nev. 155; Hamilton v. Thirston, 51 
Atl. 48, 94 Md. 253 ; Ela v. Ela, 158 Mass. 54, 32 N. E. 957 ; Van 
de Haar v. Van Domseler, 66 lowa, 671, 10 N. W. 227; Railroad v. 
Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983 ; Box v. Railroad, 
107 lowa, 660, 78 N. W. 694; Whalen v. Gordon, 95 Eed. 305, 37 C. C. 
A. 70. 

Leave of court was given to recast the pleadings; but leave was 
not giveh to state a new and distinct cause of action, as has been at- 
terapted. It could not avail coniplainant to allow it to remain on file, 
because it would be vulnérable to a demurrer. As the évidence under 
and sufficient to support the first pleading would not support the allé- 
gations of the amendment, and as a différent measure of damages 
would arise, I hold that the second pleading is not an amendment, and 
should be stricken from the files ; and it is so ordered. 



COLBMAN V. BOROUGH OF NEW KBNSINGTON. 

(Circuit Court, W. D. Pennsylvanla. September 19, 1905.) 

No. 20. 

1. Municipal Cobpoeations^Waeeant as Evidence of Indebtedness — Rioht 

OF Action. 

A warrant or voucher, issued by a Pennsylvanla borough and signed by 
Its proper offlcers, acknowlêdéfed an indebtedness to tbe payée in a stated 
sum for paving materlal furnlshed, whleh the borough promlsed to pay In 
one year, wltb interest, on présentation of the vearrant, wlth the voucher 
printed therepn, signed by the payée. The warrant was Issued on an or- 
der, given by the paving contractor, accepted by the borough offlcers, and 
the voucher was duly signed by the payée. Held that, whlle the instru- 
ment was not negotiable as commercial paper and was subject to défenses 
in the hands of a transférée, it was an évidence of indebtedness whlch 
would support an action by the piayee, who was not compelled to sue in 
rlght of the contractor. 

2. Same — Yalidity op Indebtedness — Constitutional Limitation. 

Under ttie law of Pennsylvanla a bonded indebtedness of a borough, 
made by authorlty of a' vote of the electors, is to be deducted In Comput- 
ing the Indebtedness of the borough whlch, under the eonstltutional 
limitation, mayi be inenrred "without a vote; nor is a debt for street Im- 
provements to be paid by spécial assessments on abutting property sub- 
ject to such liuiitation. , 

[Ed. Note.-^Constitutlonal and statutory limitations of municipal in- 
debtedness, see note to City of Helena v. Mills, 3(5 O. C. A. 6.] 

At Law. Trial by the court. 

Levi Bird Duflf and L. B. D. Reese, for plaintiff. 
Horace G. Durbin and John T. Moore, for défendant. 

ACHESO.N, Circuit Judge. Pursuant to a stipulation of the parties, 
this cause was ^tried by the court without the intervention of a jury. 
Upon the amended record this is an action of assumpsit in the name 
of G. A. Coleman, a citizen of the state of Ohio, for the use of the 
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Commercial National Bank, a national banking association, located in 
Steubenville, in the state of Ohio, against the borough of New Kensing- 
ton, a municipal corporation of the state of Pennsylvania, located in 
the Western district thereof, to recover the amount of four vouchers 
or warrants numbered, respectively, 556, 557, 558, and 667, issued by 
the défendant borough to the plaintiff , G. A. Coleman ; three thereof 
being each for the sum of $5,000 and dated August 7, 1900, payable one 
year after date, with interest, and the fourth thereof for the sum of 
$3,500, dated September 4, 1900, and payable one year after date, with 
interest. Each of said vouchers or warrants was duly signed by Thos. 
BuUock, président, and W. D. Snyder, secretary, of the town council 
of said borough, and was approved for payment and counter signed by 
R. E. Henderson, burgess of the borough, and each certifies that the 
considération therefor was "material furnished" on paving contracta, 
and stipulâtes as follows : 

"This voucher, when properly dated and signed by the party in whose favor 
It Is made, becomes a draft, and will be paid by the treasurer • * * at the 
First National Bank of New Kensington, Pa., with interest atl 6 per cent." 

Each is indorsed thus : 

"The First National Bank of New Kensington, Pa., will pay this voucher 
-when properly dated and signed. W. D. Snyder, Secy." 

After the making and delivery by the défendant borough to Cole- 
man of thèse vouchers or warrants, and before the maturity thereof. 
Coleman signed the receipts on the face thereof, and for value received 
sold and delivered the vouchers or warrants to the Commercial Na- 
tional Bank, for whose use this action is prosecuted. 

The following, which is a copy of voucher or warrant No, 556, 
represents each of the vouchers or warrants in suit, except that No. 
667 is for $3,500 and bears date September 4, 1900 : 

"Aug. 7, 1900. 
"Accounts Payable. 

"The borough of New Kensington, Pennsylvania, to G. A. Coleman, Dr. 

For services rendered, as per blll on flla în the secretary's office $ 

For material furnished as per bill on file in the secretary's ofBce, pav- 
ing contract , . .$5,000 

"On account of contract, as per estimate on file in the secretary's office. 
"We certify that the above account lias been duly authorized by the town 
coimeil of the borough of New Kensington, Pa. ; that same bas been examined 
and found correct. Thos. Bullock, Président. 

"W. D. Snyder, Secretary. 
"Approved for payment: R. E. Henderson, Burgess." 

"This voucher, when properly dated and signed by the party in whose favor 
It is made, becomes a draft, and will be paid by the treasurer, Aug. 7, 1901, at 
the First National Bank of New Kensington, Pa., with Interest at 6%." 

"Received of the borough of New Kensington, Pennsylvania, the sum ot flve 
thousand "o/ioo dollars in fuU of the above account 
"$5000.00/100 

"[Sign hère] G. A. Coleman. 

"Note. — The above receipt must be dated and signed by the party in whose 
favor this voucher is made, or, if signed by another party, the authority for 
«o doing must accompany it" 
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Indorsed: 

"Accounts Payable. 

' "The Borough o( New Kenslngton, Pennsylvanla. 
"No. 556 , $5000.00/100 

"Keeeipt of G. A. Coleinan." 
"Distribution of Accounts. 

General Fund , $ 

Siniving Fund No. 2 $ 

Sinking Fund No. 3 $ 

Sinidng Fund No. 4 $ 

Sinking Fund No. 5 .f 

Paving and Curbing Fund . . . ., $5,000 00 

Sewering Fund $ 

"The First National Bank of New Kensington. l'a., will pay tliis voucber 
when propèrly dated and signed. W. D. Snyder, Secretary."' 

The défendant borough, having by ordinance duly passed ordained 
the paving of certain streets, entered into a written contract dated 
April 25, 1900, with M. G. Gain, for the paving of the same with brick. 
This contract provided that Gain should furnish one-third of the brick 
required from the factory of G. A. Goleman. Gain gave to Goleman 
a written order on the borough, directing the borough to pay to Gole- 
man $15.60 per M. on ail brick delivered and accepted under the.said 
paving contract, less freight, and on April 25, 1900, this order was ac- 
cepted by the street committee on behalf of the borough. The vouchers 
or warrants in suit were givenby the défendant borough to Goleman 
for brick delivered by him in pursuance of the above-recited accepted 
order. The brick were billed directly to the borOugh. 

It is contended on behalf of the défendant borough (indeed, this 
is thefundamental proposition of law upon which the défense rests) 
that an action in the name of Goleman cannot be maintained on thèse 
vouchers or warrants, but that recovery can be had only by suit on the 
contract of April 25, 1900, between the défendant borough and Gain 
The court, however, cannot accept this view. Thèse vouchers or war- 
rants were executed and issued to Goleman by the proper authorities 
of the borough for brick f urnished by Goleman pursuant to the ac- 
cepted order above recited. By virtue of that accepted order there is 
privity, as respects the instruments in suit, between Goleman and the 
borough. Thèse vouchers or warrants show settled accounts, and are 
évidence of debt sufficient to susta.in this action. By the terms of thèse 
instruments the moneys therein specified were payable, to Goleman, in 
whose favor they were issued for value received. The right of action 
by Goleman on thèse vouchers is clear, we think, ùiidër the décisions, 
both fédéral and state. Wall v. County of Monroe, 103 U. S. 74, 26 
L. Ed. 430, and cases there cited in the opinion of the Suprême Gourt ; 
Williamsport v. Commonwealth, 84 Pa. 487, 24 Am. Rep. 208 ; Scran- 
ton V. Gas Gompany, 102 Pa. 382. It is not necessary to hold that the 
borough vouchers or warrants hère in suit are negotiable, in the sensé 
that commercial paper is negotiable. Indeed, at the trial the court held 
the contrary. What we held then, and now hold, is that thèse vouchers 
or warrants are prima facie évidence of debt, and that suit thereon is 
maintainable in the name of Goleman, but that in the hands of the bank 
(the use plaintiff) they are subject to any shovvn défense available to 
the borough as against Coleman. 
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It îs further contended on the part of the défendant that thèse 
vouchers or warrants are void, because, as is alleged, they were issued 
at the time when the indebtedness of the borough exceeded 2 per cent, 
of the assessed valuation, without submitting the question of such in- 
crease of indebtedness to a popular vote. But upon the proofs there 
are two answers to this contention : First. The bonded debt of $60,- 
000 was made by authority of a vote of the electors of the borough, 
and therefore, under the ruHng in Keller v. Scranton, 202 Pa. 586, 52 
Atl. 26, that sum is to be deducted in determining the amount of the 
debt of the borough. This déduction takes the case out of the con- 
stitutional prohibition. Second. The ordinance for the street im- 
provements provided for a spécial assessment upon abutting properties 
to pay the cost, and hence a debt forbidden by the Constitution was not 
created. Addyston Company v. Corry, 197 Pa. 41, 46 Atl. 1035, 80 
Am. St. Rep. 812 ; Gable v. Altoona, 200 Pa. 15, 49 Atl. 367. 

The rulings of the court appear more particularly in the spécifie 
answers to the several points submitted by the defendant's couçsel. 
Upon the évidence in the case the court holds that there is recoverable 
in this action the amount of the afore-recited four vouchers or warrants, 
together with the stipulated intefest. And accordingly the court fînds 
in favor of the plaintifï and against the défendant the sum of $33,- 
858.20. 



In re C. H. BENNETT SHOE CO. 
(District Court, D. Connectlcut October 6, 1905.)' 

No. 1,402. 

Bankkuptct — AcTB OF Banketjptct — Corporation. 

Under tbe provision of Bankr. Act July 1, 1898, c. 541, 5 S, subd. 4, 30 
Stat 546 [U. S. Comp. St. 1901, p. 3422], as amended by Act Feb. 5, 1903, c. 
487, 32 Stat 797 [U. S. Comp. St. Supp. 1905, p. 6831, ma&ing It an act of 
bankruptcy on the part of a debtor, 1£ "because of Insolvency a receiver or 
trustée lias been putln charge of hls property under the lawa of a state," 
a corporation organlzed under the laws of Connectlcut commlts an act of 
bankruptcy, where, because of Its Insolvency, Its stockholders sign an 
agreement for Its dissolution, pursuant to Pub. Acts Conn. 1903, pp. 160, 
161, c. 194, §§ 29-34, and transferrlng its property to its dlrectors, as tru»- 
tees, to wlnd up Its affaira." 

In Bapkruptcy. On demurrer to creditors' pétition. 

Robert H. Gould, for pètitioners. 
A. B. Beers, for bankrupt. 

PLATT, District Judge. The pétition sets forth that the bank- 
rupt is an insolvent corporation and withm the proper class to be pro- 
ceeded against in the manner adopted, and 

"That vcithin four months preceding the date of the flling of this pétition, 
namely on November 14, 1904, the sald the C. H. Bennett SUoe Company, being 
insolvent, committed an act of bankruptcy, in that It dld by the written agree- 
ment of ail of Us stockholders make a gênerai assignment to its dlrectors, im- 
der a provision of the statute laws of the state of Connectlcut regarding the 
dissolution of corporations, and did, under the provisions of said statute laws, 
create the dlrectors of the sald corporation trustées to close up the business 
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o( stich corporation for the beneflt of crëdltors ; and sald dlrectors, In pursii- 
anee of sald statute laws, caused to be publlshed on sald November 14, 1904, 
In the Bridgeport Standard, a daily newspaper publlshed in sald Bridgeport, 
the followlng notice : 

"'Bridgeport Conn., Nov. 14, 1904. 

"Notice Is hereby glven that ail of the stockholders of the 0. H. Bennett 
Shoe Company on Nov. 14th, 1904, signed and acknowledged before an officer 
authorized to take acknowledgment of deeds a written agreement that the 
corporate existence of sald corporation should be. termlnated, as provided by 
the statute laws of thls state, and that It Is proposed to dissolve sald corpora- 
tion. AU creditors of sald corporation are hereby notlfled that the dlrectors 
of sald corporation, acting as trustées under the statute laws of the state of 
Connectlcut, hâve flxed and limlted the time for the présentation of clalms 
against sald corporation to March IGth, 1905. AU creditors are warned to 
présent their clalms against said corporation to the dlrectors of sald corpora- 
tion, acting as trustées under the laws of the state of Connectlcut at No. 
947 State street, Bridgeport, Conn., on or before March 16th, 1905, or they will 
be debarred recovery. 

"'Caleb H. Bennett, 
•"Mary L. Bennett, 
"'George H. Bennett, 
" 'Dlrectors of the C. H. Bennett Shoe Co., 'Acting as Trustées under the 
Statute Laws of the State of Connectlcut,' " 

—and then asks that said corporation may be adjudged bankrupt. 

Among the acts of bankruptcy contained in section 3 of Bankr. Act 
of July 1, 1898, c. 541 (30 Stat. 546 [U. S. Comp. St. 1901, p. 3433]), 
the following pertinent words will be found in subdivision 4, as amend- 
ed in 1903 (Act Fed. 5, 1903, c 487, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1905, p. 683]): ' ' 

"Made a gênerai asslgnment for the beneflt of hls creditors, * • • or 
because of Insolvency a receiver or trustée has been put in charge of hls prop- 
erty under the laws of a state. • • *" 

The demurrer, with its nine paragraphs, may be boiled down into 
a contention that the facts set forth in the pétition do not, for one 
reason or anotber, amount to a gênerai assignment for the benefit of 
creditors. This may or may not be so, but I am bound to say that 
iri view of thé purpose of the bankrupt law, and with a fair acceptance 
of the doctrine of equivalency, it would seem that the décision on 
that point ought to be against the demurrant. Without settling that 
question, it appears, upon reading fuî-ther, that the latter part of 
subdivision 4, as amended, applies to an entirely différent situation,^ 
and such a casé as we now hâve in hand cornes clearly within its pro- 
visions. The corporation is insolvent, and the directors, as trustées, 
hâve been put in charge of the property to wind up its afïairs, and 
to bring about a condition which will permit the termination of its 
existence. Therteuatees are invested with peculiar powers and duties. 
Ail this has been donc "under the laws of a state," as found in Pub. 
Acts 1903, pp. 160, 161, c. 194, §§29-34, inclusive. 

Let the demurrer be overruled. 
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ERIB R. CO. V. DIAIi. 

(Circuit Court of Appeals, Sixth Circuit November 18, 1905.) 

No. 1,413. 

BankbUjPtct — Peefeeeed Claims — Weongfdi, Conversion and Mingling of 
Propesty. 

A manufaeturing corporation, a short tlme before Its bankraptcy, pur- 
ciiased rubbeir to manufacture into tires, which was to be paid for on de- 
livery. The rubber was sbipped with drafts attached to thc bill of lad- 
ing. The railroad company unloaded the rubber upon a platform near 
the bankrupt's factory, on which freight destined to the bankrupt and 
other parties in that locality was customarily unloaded, and to which 
there was a swltch traclî, and it was forthwith taken and used by the 
bankrupt with other rubber, in the maklng of tires before the drafts were 
presented, and the same were not paid. Claims having been made on the 
railroad company by the shippers for wrongful delivery, that company 
purehased and took assignments of the claims of the shippers against the 
bankrupt. Held, that the action of the bankrupt in taking possession of 
the rubber and mingling it with its own property without making payment 
therefor was wrongful, and gave it no title as against the shippers or their 
assignée, who succeeded to their rights, and that such assignée was en- 
titled to recover from the bankrupt's trustée, in préférence to gênerai 
credîtors, the value of such portion of the rubber or its proceeds as came 
into bis hands. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

J. L. Zimmer, for appellant. 
F. M. Hagan, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an appeal from an order of the 
District Court, made in the matter of the bankruptcy of the Victor Rub- 
ber Company, denying a claim for préférence in the disposition of the 
bankrupt's estate. 

The claim as presented to the référée was founded upon the follow- 
ing facts: The Victor Rubber Company was engagea in the manu- 
facture and sale of rubber tires at Snydersville, Ohio. Being in want 
of crude rubber, it bought certain quantities thereof in New York of 
Earle Bros., Thompson & Co., Lioneb Hagenaers Company, and Wil- 
liam Wright & Co., respectively, to be shipped by rail and delivered at 
Snydersville upon payment of the purchase price. The goods were 
shipped accordingly on bills of lading with drafts attached in each case 
for the price of that shipment. And the invoices stated that possession 
of the goods would not be given until payment of the draft. There 
was no freight station at Snydersville, but the petitioner, the Eric 
Railroad Company, had constructed a switch and platform near the 
rubber company's factory where it received and delivered freight from 
and to the rubber company, and, to some extent, other parties. The 
freight agent at Enon, a mile and a half distant, had charge of the 
freight business at Snydersville. The course of business was for the 
railroad company to unload freight destined to the rubber company 
upon the platform, from whence it was taken by the employés of the 
140 F.-^4 
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rubber company, and in a few instances the goods had been taken away 
before they were paid for, although thé terms of shipment required col- 
lection on delivery; but no gênerai custom sanctioning such a proceed- 
ing was known to the shippers, nor, indeed, is it established that such a 
practice in that regard had prevailed as would bind the railroad company 
on future shipments. The goods in question were unloaded upon the 
platform on their arrivai, and in each instance they were removed by 
the Victor Rubber Company forthwith and before the freight agent at 
Enon could, in the ordinary course of business, corne for the freight 
charges or for the price agreed to be paid for the goods. The first 
shipments arrived on a Saturday evening, and the agent came Mon- 
day morning and demanded the freight and the price of the goods. 
The latter was hot paid. In the other cases the goods were unloaded 
in the evening and were removed by the rubber company before the 
agent arrived on the following morning to collect freight and purchase 
money. In each instance when he arrived the rubber had been put in 
the "wash" and was already being prepared for use in the factory. The 
demands for the price were unavailing, and the rubber was, with other 
materials, converted into tires and thèse in turn mingled with old stock. 
Some of the new tires were probably sold before the bankruptcy pro- 
ceedings were begun, but whether the prôceeds hâve come into the 
hands of the trustée does not clearly appear. But we gather that the 
larger part was sold by the receiver or the trustée, and that the prôceeds 
are in the assets. The rubber company shortly after became bahkrupt. 

The several vendors of the rubber, except Wright & Co., pursued the 
railroad company for its négligence in permitting the rubber company 
to get possession of their goods without paying for them. The rail- 
road company settled with those parties by taking an assignment of 
their claims against the rubber company, paying therefor the amount 
of the claims. The case of the Wm. Wright Company will be referred 
to further on. There does not appear to hâve been any formai answer 
or other pleading of the trustée to the claims of the petitioners, and the 
matter seems to hâve been disposed of on the question of the sufficiency 
of the case as exhibited by the petitioners. The questions are whether 
the railroad company is entitled, either by way of subrogation or by 
virtue of the assignments, to stand in the place of the vendors of the 
rubber ; and whether, if so, it is entitled to follow the prôceeds there- 
■of into the hands of the trustée and recover from him ip préférence to 
the gênerai creditors. 

The référée was of opinion that the railroad company, by delivering 
the goods to the rubber company in violation of the instructions of the 
shippers, became their debtor and was accepted as such, and that there- 
fore the case was to be treated as one directly between the railroad 
company and the rubber company. Upon that assumption the référée 
reaçoned that the voluntary delivery of the goods by the former to the 
latter was a waiver of the conditions of payment. The district judge 
■confirmed the opinion of the référée, and the petitioner's claim of préf- 
érence was denied. We think, however, that the référée took an er- 
roneous view of the relations of the parties, and that his conclusion on 
that aspect of the case rests upon untenable ground. The settlement be- 
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tween the shippers and the railroad company was this: The shippers 
assignée their claims against the rubber company to the railroad Com- 
pany, and the latter paid in considération the amount thereof to the 
shippers. No right of the rubber company was prejudiced by this 
transaction, and the substantial equities of the case were well worked 
out by the transaction. Knowing that thèse goods could not be law- 
fully taken until they were paid for, and that the railroad company had 
no authority to deliver them without payment, the rubber company 
seized an opportunity for wrongfuUy obtaining the possession of the 
goods and proceeded to commingle them with its own. The title of 
the shippers was not divested by this trespass. It did not convert the 
railroad company into a debtor to the shippers, whatever the liability of 
the railroad company for négligence might be, or the rubber company 
into a debtor of the railroad company. 

The trustée says that the rubber company converted the rubber into 
tires and commingled them with other tires which it had on hand, and 
that the property can be no longer identified. But the vendors of the 
rubber never consented to this. In a common-law court this might, as 
between the owners and the trespasser, hâve given title to the owners 
of the whole mass of tires, if they were indistinguishable. But a court 
of equity, for the purpose of saving to creditors that value which at- 
tached to the things before owned by the trespasser, will forbear to en- 
force a confiscation, and, instead, will accord a lien to the owner upon 
the mass for the value of the things converted. We had occasion to 
consider this subject in Holder v. Western German Bank, 136 Fed. 
90, 68 C. C. A. 554, where we held, upon the authority of Knatchbull 
V. Hallett, 13 Ch. Div. 696, and National Bank v. Insurance Co., 104 
U. S. 54, 26 L. Ed. 693, that, where the tort-feasor had mingled the 
property of the owner with his own, a lien would attach to the mass 
pro tanto. The assets came to the trustée in this condition. His in- 
terest therein is no other or greater than that of the bankrupt, except 
where the bankrupt lias conveyed his property with intent to defraud his 
creditors. Mueller v. Nugent, 184 U. S. i, 22 Sup. Ct. 269, 46 L. Ed. 
405; In re F. B. Shuster Co., 134 Fed. 43, 46, 67 C. C. A. 117. We 
recognize that the rule only permits the following of the converted 
property into assets which can be traced as proceeds, and that the lien 
does not attach to assets in which neither the thing nor its value can be 
found. 

We hâve not found it necessary to consider what remedy the petition- 
er might hâve upon the principles of the doctrine of subrogation, and 
we express no opinion upon that subject. It follows that in the présent 
case it is necessary to know what portions of this rubber, or of the 
tires into which it was converted, or of the proceeds of such of them as 
were sold by the bankrupt before the pétition in bankruptcy was filed, 
came into the hands of the trustée or of the receiver whom he succeed- 
ed. We can only see from this record that some part, at least, of the 
tires or their proceeds passed to the receiver and to the trustée, and we 
might conjecture that nearly ail the tires or their proceeds were in the 
assets which passed from the bankrupt, but the data are too vague for 
prudent action. The proceedings in the court below were along the 
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preliminary inquiryand did not reach much beyond the ordinary consé- 
quences of a demurrer. 

The proper course will be to reverse the order of the District Court 
and of the référée, and remand the cause with directions to ascertain 
what part of the assets of the bankrupt are chargeable with a lien in 
favor of the peti^joner upon the principles affirmed by this opinion, and 
to take proofs, if nécessary, for that purpose, and thereupon order that 
the trustée pay those daims of the petitioners which were acquired from 
Earle Bros., Thompson & Co. and Lionel Hagenaers Company, respec- 
tively, with interest from the time they accrued to the extent of the sum 
of such assets. The appellant should recover the costs of this court. 
Those aiready incurred in the District Court may be dealt with by that 
court in its final order. 

With respect to the claim founded on the shipment of Wm. Wright 
& Co., the petitioner was not, at the time of filing its pétition, in a posi- 
tion to assert. it. It had neither paid the claim nor purchased it. The 
pétition avers that certain creditors of Wm. Wright & Co. hâve served 
writs of garnishment of this obligation, and the petitioner does not 
know to whom it may pay it. If in due season it shall acquire that 
claim, it may file a supplemental pétition in that behalf, and the District 
Court will deal with it as the rights of the parties interested may then 
require. It is so ordered. 



GANZ et al., County Com'rs, et al. v. OHIO POSTAL TELEGRAPH CABLE 

CO. 

(Circuit Court of Appeals, Slxtb Circuit November 18, 1905.) 

No. 1,420. 

1. Telegeaphs — Use of Higiiwat — Suboediîcation to Use foe Tkavel. 

The primary purpose of a liigbway beiiig for travel and transportation, 
Its use by a telegraph company to facilltate communication is subordin- 
ate to Its use by the public for such piiinary purpose. 

[Ed. Note. — For cases in point, see vol. 45, Cent Dig. Telegraphs and 
Téléphones, § 6.] 

2. SaMB POST ROADS SCOPB OF FEDERAL StATUTE. 

The right given to telegraph companiesi by Rev. St 5 5263 [U. S. Comp. 
St 1901, p. 3579], to use post roads for their Unes, on compliance with 
certain conditions, is permissive only, and the statute was not infended 
to interfère with the proper control and régulation of highways by the 
States, counties, or munlcipallties which hâve them in charge. 

3. Same — PowEB OF Local Authobities to Regtjlate Use. 

Undeir the statutes of Ohio, which provide that the use of a public 
road by a telegraph company "shall not incommode the public in the use 
of such road," a board of county commissioners, which has been given 
control of a pilie by the state, cannot grant to a telegraph company the 
right to maintain its pôles and wires thereon, except subject to such 
statutory limitation ; nor will such a grant preclude It or a succeeding 
board from ordering a removal of such pôles and wires, If at any time 
through changed conditions their location on the highway shall incommode 
the public in its use, and such action in ordering a removal will not be 
Interfered with by the courts, unless an abuse of discrétion is showa. 
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Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

For opinion below, see 137 Fed. 947. 

James Hunt and S. S. Richards, for appellants. 
Charles R. Miller, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by the ap- 
pellee, the Ohio Postal Telegraph Cable Company, against the appel- 
lants, the commissioners of Sandusky .county, Ohio, to restrain the 
latter from enforcing a resolution requiring the former to remove its 
telegraph Une from the center to the north side of the Maumee Pike, 
on the ground that the présent location of the same seriously incom- 
modes the public in the use of the highway. A cross-bill was filed 
praying a mandatory injunction requiring the telegraph company to 
move its line as directed in the resolution. The court below found in 
favor of the telegraph company, granting it the relief prayed for and 
dismissing the cross-bill. 

The Maumee Pike is an old thoroughfare, running east and west 
across the northern part of Ohio. It is 120 feet wide and the part in- 
volved is about 18 miles long, running from the western line of San- 
dusky county eastwardly to the city of Fremont. The strip of land oc- 
cupied was ceded to the state of Ohio by the act of Congress of July 
7, 1838. The state built a macadamized roadway about 25 feet wide 
along the middle part of this strip, and continued to maintain and con- 
trol it until 1888, when the custody and control of the Maumee Pike 
was transferred by the^General Assembly to the counties through which 
it ran. 85 Ohio Laws, p. 165 ; 91 Ohio Laws, p. 723. The occupa- 
tion of the strip will be described later. It is sufficient to say now that 
several feet north of the macadamized roadway, and four or five feet 
below it, is a dirt road used in the summer time. On July 8, 1893, the 
county commissioners, in considération of $200, granted permission 
to the telegraph company to construct and maintain its line of pôles 
and wires along the pike between the west line of Sandusky county 
and the city of Fremont, "said line of pôles to be erected between 
the pike and dirt road." In pursuance of this authority, the telegraph 
company constructed its line along the north edge of the macadamized 
roadway, and still maintains it there. The line consists of pôles and 
cross-arms carrying 13 wires, a number of which are used as through 
wires for the transmission of Interstate and government messages. In 
April, 1899, the county commissioners granted to the Toledo, Fremont 
& Norwalk Railway Company the right to construct, maintain, and 
operate an electric railway upon and along the southern portion of the 
macadamized roadway. This railroad was built and is now in active 
opération. 

The turnpike (meaning thei20-foot strip) is nowoccupied as follows : 
Along the extrême south side is the line of the American Telegraph & 
Téléphone Company, carrying 51 wires. Next north is a deep ditch. 
Then cornes the macadamized roadway, occupied in its southern part 
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by the electfic railway, with its pôles, wires, ties, and rails. North of 
this is the portion of the macadamized roadway open to the public, be- 
ing from i6 to 20 feet wide. Then, on the north edge of this are the 
pôles and wires of the appellee. The rest of the turnpike, about 50 
feet wide, is unoccupied, except by the dirt road, and a part of the 
way by a local telegraph and téléphone line bearing two wires, which 
is on the extrême north part. There was testimony tending to show 
that the traffic on this highway has largely increased since 1893, when 
the county commissioners authorized the telegraph company to erect its 
line between the pike and the dirt road. The electric railway is in ac- 
tive opération. Its cars run frequently from early in the morning until 
after midnight, and sometimes at a high rate of speed. Many auto- 
mobiles use the pike. In addition to hay and farm wagons, the de- 
velopment of the oil business hàs led to the use of heavy wagons for 
transporting machinery and supplies. 

The weight of the testimony was to the efïect that it is impracticable- 
for heavily loaded wagons to pass one another or be passed by ordinary 
vehicles on the macadamized roadway between the electric line and' 
the pôles of the appellee. Accordingly, the descent from the mac- 
adamized pike to the dirt road has been graded in places so as to per- 
mit vehicles to pass from one road to the other. There was testimony 
tending to show thatbecause of the existing conditions the use of the 
pike by vehicles is not only inconvénient, but in places dangerous. It 
was in view of this that the county commissioners, after vainly at- 
tempting to persuade the telegraph company to remove its pôles to 
the north side of the turnpike, so as to permit the widening of the 
macadamized roadway, passed the resolution of September 26, 1903,, 
which, after reciting the finding of the board, that "the présent loca- 
tion of said line of telegraph pôles upon said highway seriOusly in- 
commodes the public in the use of said highway," ordered the pôles to 
be moved "from the place where they are at présent located," and 
granted authority to the telegraph company "to locate said line of 
pôles, etc., upon the extrême north portion of said Maumee Pike," etc. 

The primary purpose of a highway being for travel and transporta- 
tion, its use by a telegraph company to facilitate communication is- 
subordinate to its use by the publie for the primary purpose. Railway 
Co. v. Telegraph Assn., 48 Ohio St. 390, 27 N. E. 890; Lewis on Emi- 
nent Domain, § 131 ; Hudson River Téléphone Co. V; Turnpike & Rv. 
Co., 135 N. Y. 393, 32 N. E. 148, 17 L. R. A. 674, 31 Am. St. Rejp. 
838. This principle is recognized in the statutes of Ohio regulating 
the use of public roads by telegraph companies. Section 3454, Bâtes' 
Ann. St., grants to telegraph companies the right to construct telegraph 
lines upon public roads, with this proviso: "But the same shall not in- 
commode the public in the use of such roads." So section 3461-1, 
which contains a similar grant of authority, contains this limitation: 
"Provided, that the same shall not in any instance be so construoted as to- 
incommode the public in the use of said roads or highways." The 
county commissioners, having been given the custody and control of 
this pike by the state, and, in view of the existing conditions, being of 
the opinion that the location of the telegraph line near the middle of the 
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pike seriously incommodes the public in the use of it, were only doing 
their duty when they took steps to require the removal of the pôles and 
wires to the north side of the pike. This is true, unless, for some of 
the reasons urged by the telegraph Company, the usual rule does net 
apply hère. Let us briefly examine the points made. 

This being a post road and the telegraph company having complied 
with the provisions of section 5268 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 3581], it is insisted it has a 
right, under section 5263 [U. S. Comp. St. 1901, p. 3579], to main- 
tain its telegraph line where it is, by virtue of the authority conferred 
by that section. It may be noted that while the section does grant to 
certain telegraph companies the right to construct and maintain their 
lines on the military or post roads of the United States, it contains the 
express provision that such lines shall be so maintained as not to "in- 
terfère with the ordinarytravel on such * * * roads." But, passing 
this, it is established by numerous décisions that the statute is per- 
missive merely. It was not intended by its passage to interfère with 
the proper control and régulation of such highways by the states, 
counties, or municipalities, which had them in charge. Mich. Tele- 
graph Co. V. City of Charlotte (C. C.) 93 Fed. 11, 14; City of Toledo 
v. Western Telegraph Co., 107 Fed. 10, 13, 46 C. C. A. m, 52 L. R. 
A. 730; Western Union Tel. Co. v. Mass., 125 U. S. 530, 8 Sup. Ct. 
■961, 31 L. Ed. 790; City of St. Louis v. Western Union Tel. Co., 148 
U. S. 100, 13 Sup. Ct. 485, 37 L. Ed. 380; Richmond v. Southern Bell 
Téléphone Co., 174 U. S. 761, 772, 19 Sup. Ct. 778, 43 L. Ed. 1162. 

But it is contended that, apart from the fédéral post road statute, 
the érection of the telegraph line, under authority granted by the 
•commissioners for a considération, vested in the appellee a right to 
maintain its pôles and wires where they are indefinitely, and that it 
cannot be deprived of this right, which is a valuable one, but by due 
process of law. It is enough to say in reply to this, that the county 
commissioners had no power to grant such a right or franchise. Their 
power was limited. They had a right to permit the telegraph com- 
pany to maintain its pôles and wires in the road, provided they should 
not incommode the public in its use, but that was the extent of their 
power ; and whether the public is at any time so incommoded is a ques- 
tion to be determined according to the conditions existing at the time. 
A location not inconvénient when made, may become so because of 
•changed conditions; and whether it has or not, must be ascertained by 
the commissioners in office when the inquiry is made. No board has 
power to détermine for ail time just how a highway shall be used. The 
use may be changed as the new conditions demand. Elster v. Spring- 
field, 49 Ohio St. 82, 97, 30 N. E. 274;Dailyv.State,51 Ohio St.348,35G, 
37 N. E. 710, 24 L. R. A. 724, 46 Am. St. Rep. 578 ; Railroad Co. v. Dé- 
fiance, 52 Ohio St. 262, 40 N. E. 89 ; Wabash R. R. Co. v. Défiance, 167 
U. S. 88, 97, 17 Sup. Ct. 748, 42 L. Ed. 87; Zanesville v. Fannan, 53 
Ohio St. 605, 42 N. E. 703, 53 Am. St. Rep. 664 ; Railroad Co. v. Elyria, 
69 Ohio St. 415, 432, 69 N. E. 738; Chicago, etc., R. R. Co. v. Ne- 
braska, 170 U. S. 57, 75, 18 Sup. Ct. 513, 42 L. Ed. 948; American 
/Rapid Telegraph Co. v. Hess, 125 N, Y. 641, 646, 26 N. E. 919, 13 L. 
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R. A. 454, 21 Am. St. Rep. 764; C. B. & Q. R. R. Co. v. Quincy, 136 
111- 5^3. 571. 27 N. E. 192, 29 Am. St. Rep. 334. 

It is also urged that it is impracticable to move the line of pôles and 
wires of the appellee to the north side of the pike because of the trees 
there. The testimony conflicts as to the number of trees on the north 
side and the extent to which they will interfère with the construction 
and opération of the line. The weight seems to point to the conclusion 
that there are more trees on the south than on the north side of the 
pike. At any rate, this was a matter for the judgment of the com- 
missioners. Having determined that the line in its présent location 
seriously incommodes the public in the use of the pike, it was necessary, 
if the line were to be permitted to remain in the pike, to sélect another 
location. There is nothing in the record tending to show there was 
any abuse of discrétion in the sélection of the north side. Mich. Tel. 
Co. V. Charlotte (C. C.) 93 Fed. 11, 15; Louisville Home Tel. Co. 
V. Cumberland Tel. Co., 111 Fed. 663, 668, 49 C. C. A. 534; Railroad 
Ço. V. Défiance, 53 Ohio St. 262, 318, 40 N. E. 89 ; A. T. & T. Télé- 
phone Co. V. Mill Creek Tp., 195 Pa. 643, 46 Atl. 140; Telegraph 
& Tel. Co. V. Township, 23 Pa. Super. Ct. 437. 

It is submitted that the location of the electric railway, and not that 
of the telegraph line, is the cause of the trouble. It is said that the 
telegraph line was there before the electric railway, and there was 
plenty of rbom on the pike then for vehicles. This is but another phase 
of the argument that the telegraph company got a perpétuai right to 
maintain its pôles in the pike. It never did get such a right. The 
commissioners retained the power to regulate the use of the highway 
by quasi public corporations and might hâve required the appellees 
to remove its pôles to the north side of the pike when it gave the elec- 
tric railway company the right to build its road along or near the south 
side. 

Finaîly, what was said with respect to the discrétion of the county 
comm.issioners as to the future location of the pôles, applies équally to 
their removal. The whole matter was within the reasonable control 
of the commissioners, and there i s nothing in the record to justify the 
concluson that they acted in a capricious or arbitrary manner or were 
guilty of an abuse of the discrétion entrusted to them. 

The judgment of the court is reversed, and the case remanded,^ 
with directions to dismiss the bill, and grant the prayer of the cross- 
bill. 
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THURMOND v. CHESAPEAKB & O. RY. CO. 
(Circuit Court of Appeals, Fourth Circuit November 9, 1905.) 

No. 572. 

1. EQuriT — Gbounds for Demueeee — Lâches. 

The défense of lâches may be made by demurrer, where the facts con- 
stltuting such lâches appear on the face of the bill. 

[Ed. Note.— For cases in point, see vol. 19, Cent Dlg. Equlty, § 498.] 

2. SPECIFIC PEBrOBMANCE DEFENSE OF LACHES. 

A bill to enforce spécifie performance of a contraet by whlch a rail- 
road Company agreed to loeate a station on land of complainant was prop- 
erly dismissed on the ground of lâches, where it appeared on Its face 
that more than 16 years had elapsed since the contraet was made, and 
that shortly thereafter défendant had bullt and during most of the time 
slnce had maintaiued, a station at another point only a short distance 
from complalnant's land, whlch had beeome an important shipping point 

[Ed. Note.— For cases in point see vol. 44, Cent Dlg. Spécifie Perform- 
ance, § 330.] 

Appeal from the Circuit Court of the United States for the Southern 
District of West Virginia, in Equity. 

George E. Price, for appellant. 
F. B. Enslow, for appellee. 

Before GOFF and PRITCHARD, Circuit Jjidges, and MORRIS, 
District Judge. 

GOFF, Circuit Judge. The appellant, who was complainant below, 
allèges in his bill that in the year 1887 he was the owner of a tract of 
about 80 acres of land on New river, opposite the mouth of Arbuckle 
creek, in Fayette county, W. Va., a short distance below the Loup 
Creek Bridge of the Chesapeake & Ohio Railway Company at Thur- 
raond ; that such tract embraced ail the bottom land for two-thirds of a 
mile on that side of the river, and that by reason of its scarcity such 
bottom lands in that locality were then and still are very valuable, as 
they offered facilities for railroad and coal mining purposes ; that the 
Chesapeake & Ohio Railway Company, without having acquired the 
right so to do, constructed its lailroad through said tract of land along 
the river ; and that, when complainant objected to such use of his land, 
said Company, for the purpose of securing title to the strip of land 
upon which its road was built, entered into a contraet with complainant 
by which he agreed to convey to it 75 feet on each side of the center 
line of its roadbed through said land, and further consented to convey 
a lot of ground for a dépôt, the précise location of said lot to be there- 
after decided upon, in considération of which the company agreed that 
the local freight trains of said railroad should stop on signal at a point 
near said lot, until such time as in the discrétion of the second vice prés- 
ident of said company its business would justify the érection of a build- 
ing at that place. Other matters not necessary to be hère specified were 
included in said agreement, which bore date August 13, 1887. The 
complainant further allèges that at the time said agreement was so 
entered into there was no dépôt of said company near said land, and 
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that there was comparatively but little business then transacted there, 
but that thereafter the business of sàid railway companyg'reatly increased 
at that point, anid that the place, growing in business and population 
(called Thurmond), became one of the most important stations for both 
passenger and freight business in that section of the country ; that com- 
plainant, as said business so increased, made repeated efforts to induce 
the said railway company to erect the dépôt on said land in accordance 
with the agreement mehtioned ; that he offered and has always been 
willing to donate to said company the lot of land suitable for such 
building, as the same mjght be directed by the company's engineer for 
that purpose ; that soime years after said agreement was entered into 
the défendant, in disregard of the rights of the complainant and in 
violation of the agreement mentioned, erected a dépôt a few hundred 
feet away from said point' (Arbuckle), at a place opposite the mouth 
of Loup creek; that at the time this was done complainant protested 
against it, and insisted on the building of the deppt at the point named 
in said contract, but that the company failed and refused so to do ; that 
recently the said dépôt at Thurmond was destroyed by fîre, and that 
complaihant then a;gain appealed to said company to carry out its 
agreement with him, and insisted that it should then erect a building 
at Arbuckle for the transaction of its business in that locality, and that 
it should abandon the site opposite Loup creek where the old dépôt 
had been located; that .the! défendant has failed and still refuses to re- 
spect its said contract and to build said dépôt at Arbuckle, or at any 
point on complainant's land, and has announced its intention of re- 
building the dépôt at the former location. 

Complainant further set forth that the point at Arbuckle, where 
by the agreement with him said dépôt was to hâve been erected, was a 
proper, convenient, and suitable place for the same, a location that wpuld 
hâve suited the business of the compapy in that locality, and that there 
was no good reason Why the railway company should not carry out 
its contract with the complainant; that the great inducement which 
caused him to make said agreement waS the promise of the défendant 
to locate its dépôt at Arbuckle on his said land, and that, anticipating 
that his contract with the company would be carried out, he had erected 
a large hôtel building at that point, and made other improvements, the 
value and patrohage of which would be, largely enhanced if the dépôt 
had been located as contracted for, and that a large part of the re- 
mainder of complainant's land at that point would hâve been greatly 
increased in value thereby; that compl^iinant would not hâve conveyed 
said land, nor made said agreement, but for the promise of the railway 
company to locate its dépôt as mentioned. The complainant asked that 
the défendant be compelled to specifically perform the agreement of 
August 13, 1887, and that it be required to erect and maintain a dépôt 
for the accommodation of passenger and freight traffic at Arbuckle, 
as named in said contract, and that it be enjoined and restrained from 
erecting a dépôt at the site where the former building had been erected; 
and that if the court should be of the opinion that the railway company 
should not be compelled to erect its dépôt at Arbuckle, that then the said 
deed and agreement of August 13, 1887, be set aside, and the title 
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to said land be restored to complainant, or that the company be compel- 
led to pay the complainant full value for the land conveyed by the deed 
and agreement. 

A demurrer to the bill was filed by the Chesapeake & Ohio Railway 
Company, and, counsel having been heard thereon, the court below 
sustained the demurrer and dismissed the bill, at complainant's cost. 
From the decree of dismissal, the appeal now under considération was 
allowed. 

The main reason assigned by the demurrer was that the cause of 
complaint was stale, and that the lâches on the part of the complain- 
as shown by his bill, should bar his right to prosecute his suit. In other 
words, it is insisted that, conceding the allégations of the bill to be true, 
they show that so long a time bas elapsed since the matters complained 
of took place, that it would be contrary to equity and good conscience, 
and against public policy, for a court to now take cognizance of them. 
It appears from the bill that the contract relied upon by the complainant 
was entered into on the I3th day of August, 1887, and from the record 
it appears that complainant's bill was filed on the 7th day of January, 
1904. The bill allèges that a short time after the agreement between 
the complainant and the défendant was entered into the défendant, in 
disregard of the terms of its contract, erected a dépôt at Thurmond, 
a point ôther than the one mentioned in the agreement, to which ac- 
tion of the défendant the complainant protested. It seems that he 
contented himself with a protest, and an insistence of the building of the 
dépôt at the point named in the contract, and that he at that time took 
no légal action looking to the enforcement of the provisions qI the 
agreement mentioned. More than 16 years had passed since the mak- 
ing of said contract, and during ail of that period of time the défend- 
ant had operated its railway, and during a greater part thereof had 
had used its dépôt at Thurmond, so operating and so using with the 
knowledge, and seemingly with the acquiescence, of the complainant, 
who now for the iirst time seeks the spécifie performance of a contract, 
the provisions of which he admits hâve been continuously infringed 
upon during the years mentioned. 

The suggestion that the défense of lâches cannot be made by demur- 
rer, but should be specially pleaded or set up in an answer, is without 
merit, as the rule in courts of equity is now well established that, if 
the bill shows on its face that the aid asked for should be refused, the 
défense thereto may be made by demurrer. And as lâches on complain- 
ant's part in asserting his claim is a bar in equity, there can be no good 
reason for requiring a plea or an answer if the défense is shown by the 
bill itself. Maxwell, Adm'r, etc., v. Kennedy et al., 8 How. 210, 12 L. 
Ed. 1051 ; National Bank v. Carpenter, loi U. S. 567, 25 L. Ed. 815; 
Lansdale v. Smith, 106 U. S. 391, 1 Sup. Ct. 350, 27 L. Ed. 219. In 
equity it is essential that the complainant should be "prompt, eager, 
and ready," in the prosecution of his rights. Diligence is always ex- 
pected of those who seek équitable relief, and courts of equity univers- 
ally discountenance négligence. The Suprême Court of the United 
States in O'Brien v. Wheelock, 184 U. S. 450, 493, 22 Sup. Ct. 354, 4.6 
1,. Ed. 636, speaking through the Chief Justice, says; 
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"The doctrine of courts o( equity to -wlthhold relief from those who hâve 
delayed the assertion of their claims for an nnreasonable length of tlme is 
thoroughly settled. Its application dépends on the cireumstances of the par- 
ticular case. It Is not a mère matter of lapse of time, but of change of situ- 
ation during neglectf tl repose, rendering It Inéquitable to afford relief." 

No sufficient excuse is given in the bill for the complainant's delay 
in asserting his rights under the contract relied upon by him, and he 
seems to hâve acited, when he did file hîs bilI, under the impression that 
the burning of the building used by the railvvay Company as a dépôt 
afforded him good ground and a îair excuse for so proceeding. In 
this hè was mistaken, for. that did not restore conditions as they pre- 
viously existed, tior did it either add to or detract from his rights under 
his contract. It clearly appears from the bill that the conditions exist- 
ing in 1887, when the contract relied upon was entered intp, had great- 
ly changed at the time the conjplainant endeavored to enforce the 
rights claimed by hirn, and this change had taken place not only with 
the knowledge, but with the acquiescence of complainant. The bill 
States that at the time the contract was made thére was, no dépôt at that 
point, and that oné of, the provisions of the agreement was that there 
should be no dépôt «htil the necessity for-one existed. At the time 
thé contract was made the place now called Thurmond had no existence ; 
but when the bill .was filed it was one of the most important points for 
both passenger and frgight business in that locality. Whçp the cc.itract 
was, made the Loup Creek Branch of the Çhesapeake & Ohio Raiiway 
had pot beèn built, nor ha,d the bridge over the New river at Thurmond 
been coustructed. It is quite appareiit, from the circumsta,nces as de- 
tailed in complainant's bill, that it was because of the great changes 
referred to, and the, necessity that evidently existed for the accommo- 
dation of raiiway traffic and the convehience of the public, that the sta- 
tion was .located at Thurmond,, insfead of Arbuckle; and it is also plain 
that the complainant must hâve been himself deeply impressed with 
the necessity and propriety of suçh location at Thurmond, otherwise 
he would not, through ail the years mentioned, hâve acquiesced therein. 
The question of lâches is one always to be determined by the cireum- 
stances of thepartiçular case in whiçh it arises, and in the controversy 
now under considération the facts as they are set forth in the bill clearly 
show that the complainant by his delay has lost the right he claims 
under his contract, to insist on the location of the dépôt at Arbuckle. 

Reaching the conclusion we do on this question, it seems unnecessarj' 
to furtheir consider the assignments of error. Theré is no errer in the 
decree appealed from, and the same is affirmed. 
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UNION STOCKYARDS CO. et al. v. NASHVILLE PACKING CO. 

(Circuit Court of Appeals, Sixth Circuit. November 24, 1905.) 

No. 1,381. 

1. DEEDS CONSTEUCTIOIf COi'ENAKT OB CONDITION SUBSEQUENT. 

It is tlie rule that a court does not favor a construction of a deed wtilch 
wlll Impose a condition subséquent leading to a possible forfeiture of 
the estate, but will be inelined to adopt, if it fairly can, a construction 
which will save the estate and remit the party in wliose favor the obliga- 
tion Is created to an action for his damages ; and the fact that the deed 
uses the language that the estate is grauted on condition Is not conelusive, 
and will not be controUing if upon other considérations it appears that 
such was not the intention of the parties. 

[Ed. Note. — For cases in point, see vol. 16, Cent. Dlg. Deeds, § 488.] 

2. Same. 

Plaintiff, a stockyards company, conveyed certain land to defendant's 
grantor pursuant to a contraet, by whlch he agreed to bulld and main- 
tain thereon a packing house of a specified capacity, and that the buying, 
weighing, and handling of ail stock purchased in the vicinity should be 
done at plaintiff's yards. The contraet recited that the conveyance was 
to be made In considération of such agreement, which was a "covenant 
which shall attach to and run with the land." No time was fixed during 
whlch such agreement should endure. The deed recited that It was made 
"upon condition of the due performance" of the contraet by the grantee. 
The packing house was built, but its opération was subsequently aban- 
doned. Held, that such provision was not a condition subséquent, upon 
the breach of which a court of equity would set aside the deed, but was 
a covenant, and the remedy for its breach an action for damages. 

8. Removal op Causes — Peocedtjbe After Removal — Eqûity Jueisdiction. 

Where a cause is removed to a fédéral court from a state court which 
was compétent to grant either légal or équitable relief, the plaintif! may 
proceed in the fédéral court either at law or in equity ; but if he elects 
to proceed in equity, and no case for équitable relief is made, such court 
cannot retain and try the cause as an action at law. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

W. G. Hutcheson, for appellants. 

J. J. Vertrees and J. C. Bradford, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This suit was commenced by the filing 
of a bill in the chancery court for Davidson county, Tenn. The com- 
plainants described themselves therein as "persons in business under the 
firm name and style of the Union Stockyards Company," of Nashville, 
Tenn. The object of the bill was to obtain a decree for damages for 
the alleged breach of covenants, and for the recovery of certain lands 
described therein, because of the nonperformance of conditions subsé- 
quent contained in the deed under which the défendant held title to 
said lands, and also to obtain an injunction restraining the défendant 
from dismantling a packing house standing thereon and removing the 
machinery and fixtures belonging to said packing house, and for gên- 
erai relief. In explanation of this bill it should be stated that a peculiar 
statute of Tennessee vests in its chancery courts a considérable part 
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of the powers and jurisdiction of a common-law court, and thèse are 
made broad enbiïgh' to authorize tHosè courts to take cognizance of an 
action for damagç? for breaçh of çovenants of the kind stated in the 
bill, and of an action for the recovery of the possession of land. An 
injunction was granted pendente lite on the fiUng of the bill. The de- 
fendant, Nashville Packing Company, an Illinois corporation, removed 
the cause on the ground of the diversity of citizenship of the parties 
into the Circuit Court of thé United States for the Middle District of 
Tennessee, where it was docketed as an equity cause, in which character 
it was there prosecuted. The complainant, upon the assumption that it 
was a joint-stock company, has conducted its cause in the name of the 
^'Union Stockyards Company." The défendant answered the bill, a 
replication was filed, and. proofs taken. Upon final hearing the Circuit 
Court dismissed the bill, upon the grounds that in so far as it sought re- 
lief in clamages the complainant had an adéquate remedy at law, and in 
so far as it sought for a recovery by reason of forfeiture of the estate 
-of défendant in the lands on account of the breach of conditions subsé- 
quent in, the deed above rnentioned, and sought an injunction to prevent 
the dismantling of the building and removal of the lîxtures, the stipula- 
tions in the deed upon which complainant relied were not conditions 
subséquent, but were çovenants merely. The dismissal was without 
préjudice to any other appropriate remedy for relief which complain- 
;ant might be advised to pursue. 

A hrief account of the matters which form the ground of the con- 
troversyis this: The stockyards company had yards at Nashville ar- 
ranged and fitted up for the réception, weighing, and temporarily keep- 
ing live stock of différent kinds collected for slaughtering or other dis- 
position. Charges for this business yielded its revenue. Being désir- 
ons of increasing its business, it entered into negotiations with John 
Cudahy, of Chicago, during the summer of 1892, with the object of in- 
ducing him to build a packing house near to the stockyards and which 
should bè operated in connection therewith. A tract of land known as 
the "Cunningham Tannery" property was chosen by the parties as a suit- 
able location. Thereupon they entered into the following agreement : 

"This contract entered into this 18th <Jay of August, 1892, between the Un- 
ion Stockyâras Company, of Nashville, Tennessee, herein called first party, 
and John Cudahy, of Chicago, Illinois, herein called the second party, wit- 
nesseth: The flrst pai-ty çovenants and binds itself, on demand after the exé- 
cution of this contract, to convey by quitclaim deed, to John Cudahy, a good 
fee-simple title to the parce] of land in Davidson coimty, Tennessee, known 
as the Cunningham Tannery property, described as follows: [Hère follows 
the description, which is of the tract rnentioned.] The flrst party further 
agrées and blnds, Itself to défend at its own expense any litigatlon that niay be 
instituted to prevent (on the ground of nuisance) the érection of buildings 
which John Ctidahy proposes to erect on said property for conductlng his 
business. In considération of the above, the second party agrées and binds 
himself and asslgns to erect, equlp, opérate and maintain; in the most ap- 
proved moderh manner, or cause the same to be dorie, buildings and a plant 
of cap^çity.Buifficient to kill and handle three hundred hogs and fifty cattle 
per day.' thë year round and to complète and commence to operate the plant 
withlh one year from the exécution of this contract; any time during which 
the work may be prevented ou account of litigatlon or labor strlkes not to be 
«ouBted; and, further the party of the second part agrées and binds himself 
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and assigns that ail live stock business at Nashville and wlthln ten miles 
thereof, that is buylng, welghing and handling, for the business of John 
Cudahy and hls assigns and for the establishment to be built and operated 
upon said Cunningham Tamiery property aforesaid, shall be doue at and in 
the yards of the first party, and that this obligation of the second party 
is the considération for the conveying of said Cunningham Tannery property 
and is a covenant whieh shall attach to and run vvith the land. 

"Union Stockyards Company, 

"By O. F. Noël, Vice Président. 

"By James E. Caldvvell, Sec'y. 
"Signed In dupllcate." 

A few days later, September 3, 1892, the stockyards company exe- 
cuted the proposed deed to Cudahy, which was of the ténor f ollowing ; 

"For and in considération of the contract made on the 18th day of Augnst, 
1892, by and between John Cudahy, of Chicago, Illinois, and the Union Stock- 
yards Company, of Nashville, Tennessee, and upon condition of the due per- 
formance thereof by the said John Cudahy and hls assigns in the sum of ?1.00 
cash in hand paid, the receipt of which is hereby acknowledged, the Union 
Stockyards Company, of Nashville, Tennessee, hereby transfers and conveys 
to John Cudahy, of Chicago, Illinois, the f ollowing described land in Davidson 
county, Tennessee, as foUows: [Ilere follows description.] To hâve and to- 
hold the said land with the improvements, appurtenances thereto belonglng 
to the said John Cudahy, his heirs and assigns. The Union Stockyards Com- 
pany covenant with the said John Cudahy, that it is lawfuUy seised of said 
land, bave a good right to convey it and that it binds and obligates itself to 
pay off ail encumbrances of every nature outstanding against said property, 
and do further covenant and bind itself to warrant and forever défend the 
title to the said property free and unincumbered to the said John Cudahy, 
his heirs and assigns, against the lawful claijns of ail persons. Witness the 
signature of the company by its vice président and secretary this 3d day of 
September, 1892. 

"Union Stockyards Company, 

"By O. F. Noël, Vice Président. 
"By James E. Caldwell, Sec'y." 

The packing house was built as contemplated. This was done by the 
Nashville Packing Company, which assumed Cudahy's obligations iiv 
the contract of August 18, 1892. And on August 5, 1893, Cudahy exe- 
cuted to the Nashville Packing Company a deed as follows : 

"Vfhereas on August 18, 1892, a contract was entered into by John Cudahy, 
of Chicago, Illinois, with the Union Stockyards Company, of Nashville, Ten- 
nessee, in which it was agreed that said Union Stockyards Company would 
transfer to said John Cudahy a certain pièce of property in Nashville, Ten- 
nessee, known as the 'Cunningham Tannery,' valued at $35,000 and for the 
considération and on condition that said Cudahy would build thereon a pack- 
ing house and operate the same and transact his business of buying, welgh- 
ing, feeding and handling live stock at Nashville, Tennessee, and vicinity, 
at and in the yards of said Union Stockyards Company. Whereas on Sep- 
tember 3, 1892, and in compliance with their part of said contract, the said 
Union Stockyards Company did transfer to said John Cudahy, the said prop- 
erty for the said considération of the due performance of the said contract; 
and, whereas, the saicj. John Cudahy transferred his rights under the said 
contract to the Nashville Packing Company, a corporation, which bas assumed 
his obligations under the said contract, and which does hereby assume to 
carry oùt the same and relieve the said John Cudahy of ail liabllity there- 
under, a copy of said contract being now in the possession of the manager of 
the said company, Mr. J. J. Delaney, and its contents duly known by him. 
Therefore, in considération thereof, and, especially that the said Nashville 
Packing Company agreeing and binding itself to carry ont said contract, and 
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for the further considération of the moneys already expended by them and $1 
cash In hand pald, the receipt of whlch is hereby acknowledged, I, the said 
John Cudahy, do hereby transfer and convey unto the said Nashville Packing 
Company ail of my right, title, and Interest in and to the said tract of land 
in Davidson county, Tennessee, as foUows: [Hère follows description.] To 
hâve and to hold the said tract or pareel of land wlthin the appurtenances, 
estate, tltle and interest thereto belouging to the said Nashville Packing Com- 
pany, their heirs and assigns and I do covenant with the said Nashville Pack- 
ing Company that I am lawfully seized and possessed of said land hâve a 
good right to convey it, and I do further covenant and bind my représenta- 
tives to warrant the same against ail persons vvhomsoever clalmlng under 
me. 
"Witness my hand thia the 5th day of August, 1893. 

"John Cudahy, 
"Margaret Cudahy." 

Thereupon business of the kind intended was inaugurated at the pack- 
ing house and the stockyards and went on for several years with some 
interruptions. At length it dwindled. The packing company daims 
that this was because it could not obtain stock of the proper quality for 
its business, and claims, further, that the business proved unprofitable 
and could not be carried on without loss. Eventually, and after the 
lapse of seven years, it discontinued the packing business there, and was, 
at the time of filing the bill, about to remove the building and machin- 
ery and other fixtures from that locality. 

The question upon which the cause presented must tum is whether, 
upon the right construction of the deed from the stockyards company 
to Cudahy, the estate conveyed should be held to be subject to the con- 
dition of the performance of his covenants by Cudahy or his assigns — 
that is to say, his covenants to build, to maintain, and to operate a pack- 
ing house on the land conveyed — or whether the estate passed absolutely 
and the covenants were collatéral merely, to be satisfied in case of breach 
by compensation for damages. The rule is that the court does not 
favor a construction which will impose a condition subséquent leading 
to a possible forfeiture of the estate, by which is meant, of course, not 
that the court will refuse to recognize such a condition, when it clearly 
appears that it was intended the estate should terminate upon its occur- 
rence, but that it will be inclined to adopt, if it fairly can, a construc- 
tion which will save the estate and remit the party in whose favor the 
obligation is created to an action for his damages. Sheppard's Touch- 
stone, 133; 4 Kent, Com. *I32; 2 Washb. on Real Prop. *447; Board 
of Commissioners v. Young, 59 Fed. 96, 8 C. C. A. 27; In re Pennewell, 
119 Fed. 139, 55 ce. A. 571. 

The circumstance that the deed uses the language that the estate is 
granted upon condition is not conclusive, and will not be controlling if 
upon other considérations it appears that such was not the intention of 
the parties. Stanley v. Coït, 5 Wall. 119, 18 L. Ed. 502; Sohier v. 
Trinity Church, 109 Mass. i ; Greene v. O'Connor, 18 R. I. 56, 25 Atl. 
692, 19 L. R. A. 262. The question is to be determined from the lan- 
guage employed, the situation of the parties, their relation to the sub- 
ject of the transaction and the object in view. On behalf of the stock- 
yards company it is pointed out that the language of the deed déclares 
that the conveyance is "upon the condition of the due performance" bjr 
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Cudaliy, and his assigns, of the contract of August i8, 1892. And, fur- 
ther, it is urged that it cannot be supposed that the stockyards company 
would be content to deed to Cudahy a property costing $35,000 for the 
purpose of a business venture and then be bereft of it if the venture 
should fail of its object. On the other hand, it is to be noted that in the 
original contract the stockyards company covenants "to convey by quit- 
claim deed to John Cudahy a good fee-simple title to the parce! of land," 
and there is no suggestion that the conveyance should be upon a con- 
dition. 

And one of the covenants of Cudahy in this contract "upon the due 
performance" of which it is said the deed of September 3d was condi- 
tioned, was that ail his business of buying, weighing, and handling live 
stock at Nashville or within 10 miles thereof should be done at the 
stockyards of the first party, and that this covenant should attach to and 
run with the land. But, if the nonperformance of the covenant was ex- 
pected to defeat the estate, it was incongruous that it should run with 
the land. It rather indicates that the estate would continue and the 
covenant run on, and not come to an end upon a partial breach of it. 
Again, Cudahy contracted to erect a building which would cost several 
times the value of the land, and it might be doubted that he would do 
this upon the understanding that if the venture proved unprofitable he 
would forfeit ail that he had invested in it. Doubtless both parties had 
confidence that the undertaking would be successful, but every prudent 
business man would be likely to contemplate that it might not prove 
80. Another feature of the transaction which seems to us of much 
significance is that no time was fixed during which the obligation to 
maintain and operate the packing house should endure. It seems to be 
hardly reasonable to suppose that the parties could hâve understood that 
this covenant should continue to operate perpetually. Indeed, one can 
hardly withstand the conviction that the covenant was expected by the 
parties to hâve some limitation in respect of time, and, if so, it might be 
a question whether any other limitation is more natural or probable than 
that it should abide such contingencies of the business as could not in 
the natural course of things be avoided, as, for instance, could not, with 
prudent management, be carried on without loss. Of course, we are 
not now undertaking to lay down a particular définition of the contin- 
gencies which might terminate the obligation. It is enough for the 
présent purpose of construing the covenant to say that it seems unrea- 
sonable to think that the parties intended it to be interminable in its 
opération. It is contended that the proof shows that the défendant has 
not acted in good faith, that it has made no prope; effort to operate the 
packing house, that with a reasonable application of skill and energy it 
could hâve been operated profitably, that it has in bad faith transferred 
the business that properly belonged there to other localities; in short, 
has been conducting itself without any regard to its stipulations with 
complainant and as if it were contriving to make the business appear 
so profitless as to justify an abandonment of it. But while ail this may 
be sufficient ground on which to allège a breach of covenant and for 
the recovery of damages, it has no bearing on the construction of the 
deed. 

140 F.— 45 
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No one of the considérations we hâve suggested is condusive in either 
direction. But it seems to us that the prépondérance of ail the reasons 
by which the question should be tested is against the contention of the 
appellant that the covenant to maintain and operate the packing house 
is a condition to the duration of the esta te, and tends rather to èstablish 
that it is collatéral to the grant, and is to be satisfied by compensation 
for damages in case of breach. A similar question with respect to the 
duration of the covenant, when there was no limitation in respect of 
time, has been presented in several reported cases, and the view which 
has been generally taken is that, when the time is not limited by the lan- 
guage employed, it should be implied that some limitation was intended 
and that it was such as the nature of the case would indicate as reason- 
ablé. Among other cases are Jones v. Newport News & M. V. Co., 65 
Fed. 736, 13 C. C. A. 95, 31 U. S. App. 93, decided by this court; Mead 
v. Ballard, 7 Wall. 290,19 L. Ed. 190 ; Texas & Pacific Ry. Co. v. Mar- 
shall, 136 U. S. 393, 10 Sup. Ct. 846, 34 L. Ed. 385 ; Willson v. Win- 
chester & P. R. Co., 99 Fed. 642, 41 C. C. A. 215 ; Murdock v. Mayor, 
etc., of Memphis, 7 Cold. (Tenn.) 483. In this latter case the court ex- 
pressed the opinion that the question was to be resolved upon the anal- 
ogy of the général rule that, where no time is fixed, reasonable time is 
implied. With respect to the covenant to erect a packing house, the 
time within which it should be done is fixed ; and other conditions would 
be presented if the question had arisen upon a breach of that covenant, 
for that is quite distinguishable from the covenant to maintain and 
operalcj But the building was duly built and we hâve not the question 
suggested to décide. This conclusion leads to the resuit reached by the 
court below ; that is to say, that the bill cannot be maintained. The 
granting, of an injunction would only be a means of efïectuating a 
decree upon the merits of the principal controversy, and the fitness of 
it falls with the main purpose. 

There is left only the question of the right to recover damages. The 
State court was compétent to grant either légal or équitable relief ; but, 
when the cause was removed into the Circuit Court of the United States, 
it was necessary for the complainant to choose its course — whether to 
prosecute it as an action at law to recover damages, or to recover the 
land, or a suit in equity to obtain an injunction, and incidental to this a 
détermination concerning the title. Fletcher v. Burt, 126 Fed. 619, 63 
C, C. A. 2QI ; Thompson v. Railroad Ce, 6 Wall. 134, 18 L. Ed. 765 ; 
Hurt V. Holiingsworth, 100 U. S. 100, 25 L. Ed. 569. It elected to pro- 
ceed with the cause as one of équitable cognizance. Having failed to 
èstablish its claim to relief upon the matters within the jurisdiction of 
the court, its bill was properly dismissed. The case could not properly 
be retained for the purpose of awarding damages for breach of cove- 
nant, or to détermine the right of possession for the remedy in a court 
of law was entirely adéquate for either of those purposes. 

If the complainant could hâve maintained its bill for an injunction, the 
court, havjng power to grant that measure of équitable relief, could re- 
tain the cause for the purpose of settling the whole controversy by a 
final decree, and thereby avoid the necessity for another suit, as we held 
in Allegheny Oil Co. v. Snyder, 106 Fed. 764, 45 C. C. A. 604, and 
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Peck V. Ayers & Lord Tie Co., ii6 Fed. 273, 53 C. C. A. 551, might 
be donc. But hère no ground whatever for équitable relief is estab- 
lished. 
The decree should be affirmed, with costs. 



CASTLE V. LOGAN. 

(Circuit Court of Appeals, Eighth Circuit October 6, 1905.) 

No. 2,167. 

BrLLS AND Notes — Note Payable on Conditions — Constbuction or Condi- 
tions. 

Cltizens of a city, through plaintiff, as trustée, donated conditionally, 
a sum of money to défendant, for which he gave his note, payable in 10 
years, but subject to certain conditions, evidenced by a wrltten contract 
attached, which provlded, that défendant sbould reconstruct and opcrate 
a manufacturing plant in the city and employ therein a number of work- 
men, estimated at from 40 to 75 ; that be should be eredited on the note 
with 10 per cent, of the amount paid out in salaries and wages in the 
business, and should continue to operate the plant in good faith until the 
note -was fully paid in such manner. It further provlded that, in the 
event of the "abandonment or permanent stopping of the opération of 
said plant" before the note was so paid, any balance due thereon should be 
repald and should become at once due and payable. HeU, that the 
stopping of the opération of the plant, continuing for more than a year, 
during which time the workmen were not employed by défendant, and 
wlthout any deflnlte intention of resuming work, was an abandonment 
and permanent stopping withln the meaning of the contract, and that 
by its terms the balance due on the note became at once collectlble. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

On February 1, 1899, the plaintiff in error (défendant below) made and de- 
livered to the plaintiff his nonnegotiable promissory note in writing as fol- 
lows: 
"$9,000.00 Keokuk, lowa, Febniary 1, 1899. 

"Ten years after date, without interest, I promise to pay to William Logan, 
trustée, or his successors, the sum of nine thousand ($9,000.00) dollars, for 
value received. 

"This note is nonnegotiable, and is to become due and payable imder the 
tenus and conditions of an agreement this day made and entered into by and 
between the undersigned and William Logan as trustée ; a copy of said agree- 
ment belng hereto attached and marked 'Eshiblt A' and made part hereof. 

"C. H. Castle." 

Exhlbit A, attached to the note, was slgned on the same date by said C. H. 
Castle and by William Logan, trustée, and showed that said sum of $9,000 was 
contributed by unnamed citlzens of Keokuk, and by William Logan, as their 
trustée, paid over to said Castle as a subsidy or donation, on the agreement 
of said Castle to reconstruct the building, machinery, and equipments of an 
abandoned plant, known as the Keokuk Stove Works, at the corner of Twelfth 
and Johnson streets, in that city, and employ therein men to the estimated 
number of from 40 to 75. Said Castle to commence the reconstruction of 
said stove works in 60 days, and expend thereon at least $9,000 and bave the 
stove works in actual opération withln 4 months; and It was agi'eed that 
each year there should be indorsed as paid on the principal of said note 10 
per cent, of the amount paid out by said Castle durlug such year for labor of 
ail kinds in connection with such works, including salaries to traveling sales- 
men who were résidents of Keokuk, and that, until such payments for wages 
and salaries should entitle said Castle to such indorsements to an amount 
fuay paying said note, said Castle should in good falth continue the active 
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pSetfttloo of saia plant as a stove works manufactory or foundry, or some 
other manufactory, but that "temporaty stopplng in sald opération, caused 
Ky strikes, flre, éléments, Unavoidable accidents, or other legitlmate causes for 
the temporary stopping of said business, net to be considered as a breach of 
tbis contract." It was further provided that "in the event of the permanent 
stopping of the opération of said plant as above described, or the abandon- 
ment of same as a manufactory before there has been an amount expendecl by 
said Castle, or those acting under him as above provided, to fully pay ofï the 
said note of said Castle under the terms and conditions as is herein provided, 
then, in the event of sueh abandonment or permanent stopping of the opéra- 
tion of sàid piant as îs above provided, said C. H. Castle agrées to refund and 
repay at once to said William Logan, as trustée, or his successors, any amount 
of the said $9,000 whlch has not been pald upon the note above desci-ibed in 
aceordanee with the terms and conditions of this contract. The abandonment 
or permanent stopping of the opération of said plant to cause any balance due 
f rom said C. H. Castle to William Logan. trustée, to become at once due and 
payable." 

ïhis action was begun Jtine 5, 1902, based on said note and agreement — 
the plalntifC" alleging in hls pétition that said Castle had not complied with 
the terms b£ said agreement, and had not continued the opération of the 
piant as a stove works manufactory or foundry, or other manufactory, and 
had permanently stopped and abandoned the opération of the same ; admitting 
that he had been credited upon s'aid obligation $1,559.02 on February 1, 1900; 
and asking judgment for §7,440.98. The défendant answered, admitting the 
making of said note and annexed agreement, and averring that he had per- 
f orméd that agreement and was also entitled to larger crédits on said note. On 
the triai it appeared that the défendant reconstructed the building and equip- 
ments of said plant and begiîn Its opération about .Tnly 10, 1899, and continued 
the manufacture of stoves therein until August 18, 1900, giving employment to 
f rom 45 to 70 men ; and at the last-named date ail work of manufacturing 
ceased, and was not afterwards resumed, although a bookkeeper and one 
other man had been kept on the premlses at some slight employment. There 
was also some testimony as to the amount which défendant was, under the 
agreement, entitled to hâve credited on the note. At the close of the trial 
the jury, by direction of the court, returned their verdict for the plaintitt for 
$6,337.70 for which amount, with costs, judgment was rendered. 

W. J. Roberts, for plaintiff in error. 

James C. Davis and Félix T. Hughes (Hazen I. Sawyer, on the 
brief), for défendant in error. 

Beforé VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

LOCHREN, District Judge, having stated the case as above, de- 
livered the opinion of the court. 

It is only necessary in this case to consider whether the learned 
trial judge was justified in directing the jury to render their verdict 
for the plaintifï, as no complaint is made in respect to the amount of 
the verdict, if the plaintiflf was entitled to recover. Was the plaintiff 
entitled to recover upon the note? The note itself says that it is 
to become due and payable under the terms and conditions of the 
attached agreement. Looking at that agreement we find that, after 
Castle has reconstructed and commenced the opération of the stove 
works plant, the note will not become due or payable so long as he 
shall "in good faith continue the active opération of said stove works 
plant, as a stove works manufactory or foundry, or as some other 
manufactory." It is évident from this written agreement that a 
principal considération for the subsidy was the establishment and 



CASTLE V. LOGAN. 709 

carrying on of a business which should give continuée! employment 
to a large number of men, probably "from 40 to 15." The continued 
opération of the works was to be "active"; and Castle was entitled 
to be credited, as paid upon the note, with one-tenth of the amount 
paid each year "for labor of ail kinds in connection with the said 
works, including salaries paid to traveling-salesmen who are résidents 
of Keokuk only." 

Continuous, active opération of the works contemplated surely 
steady employment of this labor. That temoorary stoppages might 
happen was foreseen ; and such as should not be regarded as a breach 
of the contract for continuous active opération of the works were 
designated, namely, such as might be caused by "strikes, fire, élé- 
ments, unavoidable accidents, or other legitimate causes for the tem- 
porary stopping of said business." The gênerai words "other legiti- 
mate causes" must, under a familiar rule, be construed as being 
limited by the enumerated causes, to causes of a similar character, and 
hence to causes for stoppage over which the défendant had nu 
voluntary control. The language so employed will not excuse, nor 
permit to be classed as temporary, a voluntary stoppage by the de- 
fendant, of the entire active opération of the plant, indefinitely in 
respect to time, resulting in dismissing the artisans and laborers to 
seek other employments, merely because in defendant's opinion the 
opération of the works was not profitable, or because he had allowed 
manufactured material to accumulate on his hands. At the time of 
the commencement of this action such voluntary stopping of ail ac- 
tive opération of the plant had continued unbroken for hearly two 
years , without prospect or promise of change. A stoppage for an 
indefinite time, so long continued, with no assurance of change, is 
certainly a permanent stoppage of the opération of the plant and 
abandonment of the same as a manufactory, as those phrases are 
used in that contract, and obligates the défendant "to refund and re- 
pay at once to said William Logan, as trustée, or his successors, any 
amount of the said $9,000.00 which has not been paid upon the note 
above described, in accordance with the terms and conditions of this 
contract. The abandonment or permanent stopping of the opération 
of said plant to cause any balance due from said C. H. Castle to 
William Logan, trustée, to become at once due and payable." 

The word "permanent' as employed in this contract does not 
mean forever fixed and unchangeable, but is used in contradistinction 
to "temporary" as therein defined, and means a continued condition 
of stoppage for other than the temporary causes stated and which is 
indefinite and uncertain as to the time it will endure. Upon the hap- 
pening of such a stoppage, permanent in character from its com- 
mencement, the balance unpaid of the note "became at once due and 
payable." 

There was, upon the trial, no question as to the voluntary stop- 
page by the défendant of the active opération of this plant, or as to 
its character or continuance, which remained unchanged at the time 
of the trial. 

The verdict for the plaintifï was properly directed, and the judg- 
ment is afSrmed. 
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STEINEB y. MARSHALL. 
(Circuit Court of Appeals, Fourth Circuit November 9, 1905.) 

No. 590. 

1. Bankeuptcy — Pétition foe,Eeview in Matteb of Law — Rbquisites. 

A pétition to review proceedings in banl^ruptCT in matters of law, under 
Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3432], taust set eut the facts or flndlngs of fact on which the matters of 
law sought to be revievved arlse. 

[Ed. Note. — ^Appeal and review In bankruptcy cases, see In re Eggert, 
43 C. C. A. 9.] 

2. SAifE — Exemptions — Appmances of Tbade ob Pkofession. 

Under Code Pub. Gen. Laws Md. art 83, § 11, whlch provldes that 
'^all tools or otlier inechanlcal Instruments or appliances moved or worked 
by hand or foot, necessary to the practlce of any trade or profession, and 
Used In the practice tbereof, shall be exempt from exécution," a bankrupt 
who Is an undertaker la entltled to hold as exempt sueh tools, instruments, 
and appliances as are found by the court to be necessary to the practice 
of his profession and to be used by him In the practice tbereof ; the words 
"moved or worked by hand or foot" In the statute evidently applying only 
to machinery. 

On Pétition to Siiperintend and Review, in Matter of Law, Pro- 
ceedings of the District Court of the United States for the District of 
Maryland. 

Lewis Putzel, for petitioner. 
Joseph D. Brooks, for respondent. 

Before PRITCHARD, Circuit Judge, and PURNELL and WAD- 
DILL, District Judges. 

PURNELL, District Judge. Respondent was duly adjudged a bank- 
rupt on his voluntary pétition, and Hugo Steiner was elected trustée. 
On January 24, 1905, said bankrupt, who was an undertaker and funeral 
director, filed in the District Court for the District of Maryland, in 
bankruptcy, a pétition alleging the same had been appraised at less than 
$500, and asking that the following goods and chattels, claimed to be 
exempt under article 83, § 11, Code Pub. Gen. Laws Md., be allotted to 
him under the Maryland law as an exemption : 

"1 embalmlng satchel, and Instruments, other small tools, engraving 
machine, embalmlng boards, couch, canopy, six fur rugs, 2 prs. black cloth 
pedestals, 1 pr. of white pedestals, 1 pr. brass pedestals, 3 prs. wooden pedes- 
tais, 1 candelabra,, 4 door crapes, 1 transfer case, 4 ice boxes, 1 church truck, 
2 black catafalques, one white catafalque, 1 undertaker's wagon, 1 under- 
taker's Dayton wagon, and petltloner's wearing apparel." 

To this pétition the trustée filed an answer admitting ail the "matters 
and facts" in said pétition mentioned, and denying the articles claimed 
by bankrupt are ^xempt under the laws of the state of Maryland, ex- 
cept one embalmlng satchel, instruments, and other small tools, and 
wearing apparel of the bankrupt. Upon a hearing before the district 
judge, at which testimony was heard, but which testimony is not in- 
cluded in the record, an order was entered on February 4, 1905, order- 
ing the trustée, Steiner, to deliver to the bankrupt, Marshall, "each 
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and every one of the articles named in the pétition, except the undertak- 
er's Dayton wagon, which wagon the trustée was directed to retain pos- 
session of for the benefit of the creditors of said bankrupt." The trus- 
tée then filed a pétition in this court February I3th to superintend and 
review in matter of law this proceeding in bankruptcy. 

Respondent moves to dismiss this pétition because it involves ques- 
tions of fact and should be presented, with the testimony taken, by ap- 
peal. This is the first question for considération. The statute confers 
upon the Circuit Court of Appeals power to review the orders and de- 
crees of a court of bankruptcy by two proceedings only, and for différ- 
ent purposes: (i) It invests the Circuit Court of Appeals with juris- 
diction in equity to superintend and review in matters of law only, and 
(2) with appellate jurisdiction in certain cases. This proceeding is 
under the first provision of the statute. Act July i, 1898, c. 541, § 24b, 
30 Stat. 553 [U. S. Comp. St. 1901, p. 3433]. 

In some cases the party supposing himself aggrieved has both appeal- 
ed and filed a pétition for review, and it has been held that an appeal 
may be treated as a pétition for review when only a question of law is 
presented (Chesapeake Shoe Co. v. Seldner, 122 Fed. 593, 58 C. C. A. 
261) ; but this cannot be done where questions of fact and law are both 
involved in the appeal (In re Whitener, 105 Fed. 180, 44 C. C. A. 434). 
As stated by the court in Re Taft, 133 Fed. 511, 66 C. C. A. 385, a pé- 
tition for review of the proceedings of a District Court in bankruptcy 
should set out the facts or finding of fact on which the matters of law 
sought to be reviewed arise. This the pétition in the présent case has 
failed to do. The pétition, for this reason, ought to be dismissed. For 
a discussion of the question, see Bank v. Chicago Title & Trust Co., 198 
U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051. The case may be disposed 
of on other grounds also. Attorneys filing pétitions under the statute, 
where testimony has been heard, ought, in fairness to both the court 
asked to be reviewed and the appellate court, to give the latter court the 
benefit of the testimony or the findings of fact by the district judge. 

Upon the record a construction of the statute must of necessity be, 
to some extent, unsatisfactory. It involves a mixed 'question, even with 
the admitteid facts, of law and fact. It is not definitely alleged the ar- 
ticles claimed are necessary to the practice of the profession, and yet 
this court cannot say on the record they are not necessary. The bur- 
den is on the petitioner. The district judge heard testimony as to the 
character, necessity, and use of the tools and mechanical appliances. 
This was a question of fact. But it is claimed, and in words the claim 
is well founded, that the facts are admitted in the answer, and a con- 
struction of the statute is insisted on on the admitted facts. The stat- 
utes of Maryland provide: 

"Ail wearing apparel, mecbanical test-books and books of professional men, 
tools of mechanics, and ail tools or other mecbanical instruments or appli- 
ances moved or worked by hand or foot, necessary to the practice of any 
trade or pro,fess,ion, and used in the practice thereof, sball be exempt from 
exécution, in addition to the property bereinbefore exempted ; but this section 
shall not apply to any books, tools, mechanical instruments or appliances kept 
for sale or barter." Article 83, § 11, of the Code of Publie General Laws of 
Maryland. 
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The articles ordeFed by the District Court to be delivered to the bank- 
Tupt as exempt under this section of the General Laws of Maryland, of 
which counsel say there is no construction by the Court of Appeals of 
that State, are appraised at considerably less than $500 ; and, though we 
hâve not been favored with an authority, it is agreed by counsel under- 
taking, under the laws of Maryland, is a profession. The district judge 
by his order, after hearing the testimony, concluded in the language of 
the statute that the articles named in the schedule as exempt were neces- 
sary to the practice of the bankrupt's profession and "used in the prac- 
tice thereof." It seems to hâve been clearly the intention of the Légis- 
lature of Maryland, in passing the section in question, to exempt such 
Personal property, and we see no reason to differ in the conclusion 
reached by the district judge. This court was treated to a learned dis- 
cussion as to the construction placed upon différent statutes and the 
définition of terms used in such statutes, but it is not deemed necessary 
to go into thèse matters, as the statute clearly means that articles neces- 
sary to the practice of any trade or profession, and used in the prac- 
tice thereof, shall be exempt from exécution. The expression "moved 
or worked by hand or by foot," does not seem to be entitled to the im- 
portance sought to be given it. Those words evidently apply to ma- 
chinery. The governing idea in the section seems to be that the ar- 
ticles exempted are those necessary to the practice of the trade or pro- 
fession, not moved by steam, electricity, or other motive power than 
hand or foot. 

It is therefore ordered that the judgment of the District Court be af- 
firmed, and the pétition dismissed, at the cost of the petitioner. 

Affirmed. 



SMITH V. SIMPSON. 

(Circuit Cîourt of Apjpeals, Elghth Circuit. October 17, 1905.) 

No. 1,919. 

APPEAL AND EteOR BBIEFS — STEIKINQ OuT. 

A brief in the appellate court, which la not conflned to a discussion of 
the merits of the case, but contains matters which are extraneous, irrele- 
vant, and improper, Including disrespectful références to the trial court, 
wlll be stricken from the files and not consldered. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dlg. Appeal and Error, 
§• 3102.] 

In Error to the United States Court of Appeals in the Indian 
Territory. 
For opinion below, see 69 S. W. 841. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The présentation of a case, the considér- 
ation of which is a pleasure to a court as well as a duty, is that which 
is devoted to the merits of the controversy between the contending 
parties, to the exclusion of ail matters that are extraneous, irrelevant, 
or improper. It is a truth in professional ethics that the highest 
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courtes^ on the part of counsel is consistent with the most earnest 
contention, and its almost universal récognition and observance is 
a source of gratification. But there is a wide departure from this 
standard in the brief filed by counsel for plaintiff in error. It is 
marked by contemptuous références to the court from which the rec- 
ord before us cornes, of a charaçter unwarranted and indefensible ; 
and in order that such practice may not seem to be sanctioned or en- 
couraged the brief will be stricken from the files of this court. 

Counsel may submit new briefs within 60 days from the filing 
of this opinion, and in preparing the same he may, if he desires, 
aiso address himself to the following questions suggested by the 
record : May a writ of error be taken to revieW) an order denying a 
motion for a rehearing? See United States v. Irrigation Company, 
184 U. S. 416, 23 Sup. Ct. 428, 46 L. Ed. 619; Roemer v. Bernheim, 
132 U. S. 103, 10 Sup. Ct. 12, 33 L. Ed. 277. Are the pétition for the 
writ of error in this case and the writ itself directed alone to an 
attack upon the order of the Court of Appeals of the Indian Territory 
denying the motion for a rehearing, or are they sulhciently compre- 
hensive to embrace the judgments of the trial court and of the Court 
of Appeals? May a proceeding in error be maintained in this court 
to review the final judgment of a court in the Indian Territory in 
which the assignment of èrrors ignores the intermediate judgmeni 
of affirmance of the Court of Appeals of the Territory? If not, is the 
assignment of errors appearing in the record before us confined to 
errors of the trial court, or does it also include errors of the Couri 
of Appeals of the Territory? 



SANBO V. UNION PAC. COAL CO. 
(Circuit Court of Appeals, Eighth Circuit. September 14, 1905.> 

No. 2,158. 

CODBTS — JUKISraOTIOîT OF FEDERAL CoURT AVERMENT OF CiTIZENSHIP. 

An avennent of the résidence of a plalntifC is not équivalent to one of 
eitizensliip, and does not give a Circuit Court jurisdlctlon, wbere It is dé- 
pendent on diversity of citizenship. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 878. 

Avei-ments of citizenship to show jurisdiction of fédéral courts, see 
notes to Shipp v. Williams, 10 C. C. A. 261; Mason t. Dullagham, 27 
C. C. A. 303.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 
See 130 Fed. 52. 

A. L. Doud (A. J. Fowler, on the brief), for plaintiff in error. 
Clayton C. Dorsey (William V. Hodges and W. R. Kelly, on the 
brief), for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CAR- 
LAND, District Judges. 

PER CURIAM. The jurisdiction of the court below dépends up- 
on the citizenship of the parties, in this case, and there was a judg- 
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ment upon the merits against the plaintifF. There is an avéraient in 
the complaint that the plaintiff is a résident, but no allégation that he 
is a citizen of any state. The judgment is reversed upon the ground 
that the Circuit Court had no jurisdiction of the action, and the case 
is remanded to that courte with instructions to allow or to refuse 
to allow an amendment in this particular, in its discrétion, with the 
costs of this court and of the court below against the plaintifï, upon 
the authority of Yocum v. Parker, 130 Fed. 770, 66 C. C. A. 80; 
Id., 134 Fed. 305, 67 C. C. A. 227; Robertson v. Cease, 97 U. S. 646, 
650, 34 L. Ed. 1057 ; Menard v. Goggan, 121 U. S. 353, 7 Sup. Ct. 
873, 30 L. Ed. 914; Horne v. Hammond, 155 U. S. 393, 15 Sup. Ct. 
167, 39 L. Ed. 197. 



FOX et al. V. KNICKERBOCKER ENGRAVING CO. 
(Circuit Court, S. D. New York. December 27, 1905.) 

1. Patents — Suit fob Infeingement — SuiricrENCT of Bill. 

In a suit for infringement by an exclusive licensee, the failure of the 
blll to allège that the license includes the exclusive rlght to make the pat- 
ented article may be cured by amendment, where the évidence shovf s a 
license to make, as vcell as to use and vend. 

2. Ooepoeations — ^Allégation of Incobpoeation. 

An allégation In a blll for Infringement that complainant is a corpora- 
tion duly organized under the laws of a state is sufiiicient, and need not 
be proved, unless denled by the ansvsrer. 

[Ed. Note. — For cases In point, see vol. 12, Cent. Dig. Corporations, §8 
2052, 2053, 2067.] 

3. Patents — Infringement — Damages Recoveeable — Profits and Damages. 

Both profits and damages are recoverable in a suit for infringement in 
a proper case. 

[Ed. Note. — ^For cases in point, see vol. 38, Cent Dig. Patents, §§ 567, 
580. 

Accountlng by infringer for profits, see note to Brickill v. Mayor, etc., 
of City of New York, 50 C. C. A. 8.] 

In Equity. Suit for infringement of United States letters patent 
No. 675,372, dated May 38, 1901, granted to Thomas S. Fox, for 
half-tone négative. Usual interlocutory decree for injunction and ac- 
counting entered December 15, 1906. Défendant filed a pétition for 
rehearing upon the entry of said interlocutory decree. 

Philip C. Peck, for complainants. 
Albert H. Walker, for défendant. 

On Pétition for Rehearing. 

HAZEL, District Judge. The exhibits in évidence, taken to- 
gether, show that the assignments from the North American En- 
graving Company to the Waterproof Film & Equipment Company 
were to vend, and also the right to make and use, the irtiprovements 
described and claimed in the patent in suit. The complainant allèges 
an exclusive license to use and vend, and does not allège that the ex- 
clusive license also includes the right to make. This variance, how- 
ever, between the bill and the proofs may be remedied by an amend- 
ment to the bill. I think the licenses in évidence convey an exclu- 
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sive privilège to the complainant, and tlierefore the first and second 
objections to the decree are overruled. Tlie answer does not deny 
the allégation of the bill that the complainant corporation is duly 
incorporated in accordance with the laws of the state of New York, 
and it is objected that the record does not estabHsh the existence of 
the complainant corporation. This objection must also be over- 
ruled for I conceive the allégation of the bill to be sufficient in the 
absence of a déniai of such corporate existence and évidence in rela- 
tion thereto. It is further objected that the decree erroneously pro- 
vides for the recovery of both profits and damages for the infringe- 
ment of the patent in controversy. This objection is not maintain- 
able. In Westinghouse v. New York Air Brake Co. (decided June 
10, 1905, by the Circuit Court of Appeals) 140 Fed. 545, the report 
appears to hâve been recommitted to the master by Judge Wheeler 
for the purpose of making a computation of the profits and dam- 
ages based upon the sales of the défendant. The master rendered an 
accounting for profits and damages. The Circuit Court of Appeals, 
speaking of the gênerai rule governing recoveries in infringement 
cases, quoted from Judge Blatchford's décision in Garretson v. Clark, 
111 U. S. 120, 4 Sup. Ct. 291, 2S L. Ed. 371, as foUows : 

"The patentée must, In every case, giye évidence tending to sépara te or ap- 
portion the defendant's profits, and the patentée'» damages between the pat- 
ented feature and the unpatented features, and such évidence must be reliable 
and tangible, and not conjectural or spéculative, or he must show, by equally 
reliable and satisfactory évidence, that the profits and damages are to be cal- 
culated on the whole machine, for the reason that the entire value of the 
■whole machine, as a marketable article, Is properly and legally attributable 
to the patented feature." 

Hence, as I understand the opinion of Judge Wallace, speaking 
for the court in the Westinghouse Case, both profits and damages 
in a proper case are recoverable, though, as stated in Wales v. 
Waterbury Mfg. Co., 101 Fed. 126, 41 C. C. A. 250, the rule of ap- 
portionment of said damages and profits is often difHcult of accurate 
application. The responsibility of making the application, however, 
is on the master upon the accounting. 

The motion for rehearing is denied. 



AMERICAN TYPE FOUNDERS' CO. v. DAMON & PEETS. 

(Circuit Court, S. D. New York. November 10, 1905.) 

No. 9,030. 
Patents — Designs — Inveiittion. 

The Kimball design patent, No. 3G,905, for a design for a font of type, 
is vold for lack of patentable invention, aud becaùse it shows no such 
peculiar configuration or ornanientation as to authorize a design patent. 

In Equity. Suit for infringement of letters patent No. 36,905, for a 
design for a font of type, granted to Ingalls Kimball May 3, 1904. On 
demurrer to bill. 

Louis W. Southgate and Charles De Hart Brower, for complainant. 
Frederick S. Stitt (William S. Hodges, of counsel), for défend- 
ants. 
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HOLT, District Judge. In rriy opinion, the patent in thîs case is 
void, because it shows no patentable invention, and because it shows no 
such peculiar configuration or ornamentation in the type as would au- 
thorize a design patent. 

The demurrer is sustained, wîth costs. 



EAWSON & MORRISON MFG. CO. v. C. W. HUNT 00. 

(Circuit Court, S. D. New York. October 30, 1905.) 

No. 8631. 

Patents— Validitt or ReisStje. 

The Norris reissue patent, No. 12,085 (original No. G38*,669), for a 
cluteh mechanism, heH void, as not authorized on account of any acci- 
dent, inadvertenee, or mistake In thft original patent, and also because of 
lacbes In applying for the same. 

In Equity. Suit for infringement of reissued letters patent No. 
12.085' (original No. 638,669), for a cluteh mechanism, granted to 
Almon E. Norris February 34, 1903. 

MaStick & Jones and Emery, Booth & Powell (Frederick L,. Emery 
and Charles S. Jones, of counsel), for complainant. 

Redding, Kiddle & Greeley (Alfred W. Kiddle, of counsel), for dé- 
fendante 

HOLT, District Judge. In my opinion, it appeai's on the face of the 
complaint: 

1. That not bnly was there no inadvertenee, accident, or mistake in 
omitting, in the original patent, the claims which are made in the re- 
issued patent, but it affirmatively appears that the application originally 
filed contained substantially ail the claims contained in the reissue and 
not contained in the original patent, and that those claims, during the 
prosecution of the application in the Patent Office, were voluntarily 
withdrawn by the complainant's solicitor. 

3. That the new claims contained in the reissued patent were not in- 
•serted to correct any accident, inadvertenee, or mistake in the first 
patent, but were simply new and broader claims inserted to meet the 
Tiecessitîes of a particular contemplated suit. 

3. That the period of two years and three months between the grant- 
ing of the original patent and the application for a reissue constituted, 
under the circumstances of the case, such lâches as to render the re- 
dssue invalid. 

My conclusion is that the demurrer should be sustained ; and, as this 
is the second demurrer, and the ground of the first demurrer was that it 
did not sufficiently appear on the face of the complaint that the reissue 
was valid, and the complaint was amended for the purpose of specific- 
ally meeting this objection, I think that, instead of the Usual leave to 
amend upon terms, final judgment should be ordered for the défendant 
upon the demurrer, with costs. 
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HACKIOTT et al. v. NORTHERN PAC. RT. CO. 
(Circuit Court, S. D. New York. August 29, 1905.) 

1. Corporations — Action bt Stockiioldee — SuFPiciBNcr of Complaint. 

The complaint, In an action against a corporation to euforce rights 
as a preferred stockholder, must allège facts showing what the rights 
of such stockholders are under the contraet made by the issuance of 
the stock. A mère allégation that plalntiff is a preferred stockholder 
States a conclusion of law, and is Insufflcient. 

2. Action — Misjoindee of Plaintiffs — Severalty of Interests. 

An action at law against a corporation to reeover damages alleged to 
hâve been sustained by plaintiffs as stockholders cannot be maintalned 
jointly by owners of stock in severalty, nor can such an action be severed. 

Demurrer to complaint on grounds that cause of action is not 
stated, and that there is misjoinder of parties plaintifï and of causes 
of action. 

William H. Cochran, for plaintifïs. 

Stetson, Jennings & Russell, Francis Lynde Stetson, and Winfred 
T. Denison, for défendant. 

HAZEL, District Judge. The complaint does not allège a cause 
of action against the défendant, in that it does not apprise the court 
of whether the plaintiffs in fact are owners and holders of preferred 
stock in the défendant corporation. True, it allèges that phintiffs 
purchased shares of preferred stock, and at the time complained of 
were the owners and holders of such shares, and the certificates 
thereof, but the agreement under which such stock was issued is not 
set forth. The mère assertion that plaintiffs bought preferred stock 
lacks specifîcness and is a conclusion of law. The character of the 
certificate and the relative rights established by its issuance must 
be alleged. As was stated in Henry v. Great Northern Ry. Co., 1 
DeG. & J. 636 : 

"The expression 'préférence shareholder' Is equivocal. It by no m°ans 
«learly indicates what are the rights of those to whom it applles. * * * 
Ali which the language fairly imports is that some préférence is given to 
the person to whom the language applles. How far the préférence is to 
«xtend must be ascertained by other média than the mère expression Itself." 

The right of the corporation to legally issue preferred stock 
is ascertained from its charter and by-laws and the acts of its 
directors. The authorities uniformly hold that the issuance of pre- 
ferred stock, by which a privilège not ordinarily possessed by a 
holder of common stock is given, is purely a matter of contraet. 
Hence, as stated the allégation mentioned that plaintiffs bought pre- 
ferred stock is of doubtful légal effect, and their rights must be de- 
termined by the intendment of the stock certificate. 1 Cook on Cor- 
porations, § 269 ; Storrow v. Texas Assn., 87 Fed. 612, 31 C. C. A. 
139 ; Heller v. Bank, 89 Md. 610, 43 Atl. 800, 45 L. R. A. 438, 73 Am. 
St. Rep. 213 ; Hackett v. Northern Pacific Ry. Co., 36 Mise. Rep. 
,583, 73 N. Y. Supp. 1087 ; Weidenfeld v. Northern Pacific Ry. Co., 
129 Fed. 305, 63 C. C. A. 537 ; Warren v. King, 108 U. S. 389, 3 Sup. 
Ct. 789, 27 L. Ed. 769. 
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The complaint is also defective on the grounds that there îs a 
mîsjoinder of parties plaintiiï and of causes of action. Counsel for 
plaintiffs does not seriously dispute that the stock was owned in 
severalty by the firm of Wolf Bros. & Co. and the plaintiffs Chase 
and Hackett. The damages, if any were sustained, are recoverable 
by'the partnership ^nd thé other plaintiffs as individuals. No com- 
munity of interest betweçn the parties is claimed to exist ; there- 
fore, no joint cause of action for recovery upon the stock held by 
plaintiffs can be maintained. Loewenstein v. Diamond Soda Water 
Co., 94 Âpp. Div. 383, 88 N. Y. Supp. 313; Summerlin et al. v. 
Fronteriza, etc., Co. (C. C.) 41 Fed. 249 ; Frishmuth v. F. L. & T. 
Co. (C. C.) 95 Fed. 5; Haie v. Allinson, 188 U. S. 56, 33 Sup. Ct. 
344, 47 L. Ed. 380. 

Plaintiffs contend that, iiiasmuch as the parties are before the 
court, this action may be severed and the défendant required to an- 
swer (citing Keary v. Mutual Reserve Fund Life Assn. [C. C] 30 
Fed. 359) ; but, as there is no unity of interest in the subject-matter 
involved, the ruling in the case to which attention is directed does 
not apply. 

Other questions and additional errors of pleading need not be con- 
sidered. 

The demurrer is sustaiijed, and the complaint dismissed, with 
costs. , 



LTNCHBtiRQ COTTON MILL CO. v. TRAVELERS' INS. CO. 

(Circuit Court, W. D. Virginia. September 25, 1905.) 

iNsttEANCE — Action on Policy— Limitation by Contract. 

A clause In an Insurance pollcy, providing that an action thereon shall 
be barred, unless coinmenced wlthin 30 days after the rlght of action ac- 
crues, créâtes a contract limitation analogous to a statutory limitation, 
and eonduct of the compaiiy, Inducing delay in brlnglng suit beyond such 
tlme for the stated purpose of enabling it to Investigate the clalm or to ne- 
gotiate for a settlemerlt, whlle a waiver of such delay, Is to be glven only 
the effect Intended and understood by the insured, and Is not an entlre 
abandonment or annulment of the limitation clause, but merely suspends 
Its opération; and the limitation begins to run on a clear announcement 
by the company of its refusai to pay or settle the clalm. 

[Ed. Note. — For cases In point, see vol. 28, Cent. Dig. Insurance, §§ 
1544-1556.] 

Harrison & Long, for plaintiff. 

P. H. C. Cabell and Caskie & Coleman,,for défendant. 

McDOWELL;, Distript Judge. This was an action of assumpsit 
l'ounded on what is known as an "employers' liability" policy of Insur- 
ance. The plaintiff, a corporation having its office at Lynchburg, Va., 
having in force a policy of the nature indicated, was sued by one Stan- 
ley, its. employé, for damages; ; Stanley recovered judgment. A writ 
of error was sued out, and the judgment below was affirmed in the 
latter part of March, 1904. The plaintiff paid the judgment on April 
15, 1904, notified the insurajice company of this fact, and in effect then 
demanded reimbursement imder the policv. A considérable cor- 
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respondence ensued between the plaintiff and the Virginia attorney o£ 
the défendant, Mr. Cabell, of Richmond, Va., the nature of which will 
be adverted to hereafter. 

The policy, which was made a part of the déclaration, contained, 
inter alia, the following clauses: 

"(11) This policy does not cover loss from Hability for Injuries to, or caused 
wholly or in part by, any child employed by the assured contrary to law, nor 
to, or caused wholly or in part by, any child so employed under 12 years of 
âge, where no statute restricts the âge of employment. * * * (14) No ac- 
tion shall lie against the company as respects any loss under this policy, un- 
less it shall be brought by the assured hiraself to reimburse him for loss ac- 
tually sustained and paid by him in satisfaction of a judgment after trial of 
the issue. No such action shall lie, unless brought within the period wittiin 
wWch a clalmant might sue the assured for damages, unless at the expiry 
of such period there is such an action pending against the assured, in which 
case an action may be brought against the company by the assured within 30 
days after final judgment has been rendered and satisfled as above. The 
company does not préjudice by this clause any défenses to such action which 
It may be entitled to make under this policy. * * * (16) No condition or 
provision of this policy shall be waiyed or altered by any one, unless by writ- 
ten consent of the président, vice président, or secretary of the company ; nor 
shall notice to any agent, nor shall knowledge possessed by any agent, or by 
any other person, be held to efCect a waiver or change in this dontract or in 
any part of it." 

This action was institnted on October 10, 1904. To the déclaration 
the défendant pleaded the gênerai issue, and also specially pleaded 
clause 14 of the policy. The spécial replication reads as follows : 

"And the said plaintiff, for replication to the spécial plea pleaded by the 
défendant, says that the said défendant ought not to be admitted to plead the 
said plea, because It says that, before the trial of the suit of Fitzhugh Stanley 
against the plaintiff, the défendant questioned its liability to the plaintiff under 
its indemnity policy, on the ground that the said Stanley was under the requi- 
site âge of 12 years, and thereupon the said défendant, by its duly authorized 
agent, proposed and agreed that the investigation and détermination of the 
said Stanley's âge should be postponed until after the termination of said suit ; 
and in eonformity wlth said understanding the said defendant's attorney P. H, 
O. Cabell, advised the plaintiff on the 23d of August, 1902, that it "w.as not hio 
pnrpose to endeavor to introduce at the trial any évidence that the boy was un- 
der 12 years of âge at the time of the accident." Accordingly that question was 
adjourned until after the termination of said suit. And the plaintiff further 
says that after the termination of said suit, and upon the payment by it of 
the Stanley judgment, as alleged in its déclaration, it made demand upon the 
défendant for settlement in accordance with the terms of its said policy, and 
the said défendant in reply, on the 21st of April, 1904, before the expiration 
of the 30 days mentioned in said plea as the limit in which action would lie 
against the said défendant, while taking the ground that the said Stanley 
was, in its opinion, under the âge of 12 years, invited the plaintiff to "submit 
its vievvs" on that question, which invitation the plaintiff understood to be 
extended with the expectation and intention of reaching a friendly settle- 
ment of the controversy. Again. on May 4, 1904, before the expiration of the 
time limit mentioned in said plea. the said défendant, through its duly author- 
ized attorney, informed the plaintiff that, if it 'could furnish any further tes- 
timony as to Stanley's âge, he would be giad to lay It before the company, as 
he could assure the plaintiff the company wished to meet fully the obligations 
that fall under its policy.' 

"Thereupon, and In eonformity with the original understanding betwëen the 
plaintiff and the said défendant, and before the expiration of the time limit 
mentioned in said plea, the said défendant, acting in conjunction with the 
plaintiff, commenced an investigation of the âge of the said Stanley, and on 
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the 2eth of May, 1904, after the expiration of the time llmlt mentloned 1d 
sald plea, the sald défendant, by Its duly authorlzed attorney, advlsed the 
plaintiff of its view of the resuit of sald investigation in the f oUowlng letter : 

'"Rlchmond, Va., May 26, 1904. 
" 'Lynchburg Cotton Mill Co. v. Fltzhugh Stanley. 
"'H. h. Moorman, Esq., Président, etc., Lynchburg, Va. — Dear Sir: W^e 
hâve received your letter of May the 24th. I beg to say that we bave made 
further investigation, since the décision of the Suprême Court In this case, and 
feel fully satisfied that Stanley was under the âge limit of our policy. On the 
other hand, I know that you feel equally satlsfled the other way. This belng 
the case, the best I can do Is to recommend to my company to meet you in a 
fair spirit of compromise, and. If you are disposed to bave the daim settled 
this way, I will seè the best my company is willing to do, and advise you. 
" 'Very truly yours, P. H. O. Cabell.' 

"Agaîn, on the 28th of May, 1904, the sald défendant, by its sald attorney, 
wrote the plaintiff as follows : 'We would be willing to pay $1,000 in settle- 
ment of ail claims you may hâve agalnst us in this suit. We think this a lib- 
éral proposition, and am making it rather than litigate over it again' — thu» 
distinctly recognizipg that the plaintiff had not forfeited Its right to main- 
taln this action because of the expiration of the tlme limlt mentioned In sald 
plea. Further negotlations proceeded between the sald plaintiff and the sald 
défendant, looking to a settlement of the sald claim, and on September 8, 
1904, Messrs. Blair & Tabb, State Agents of sald défendant, wrote Messrs. 
Davis, Childs & Co., of Lynchburg, local agents of sald défendant, as follows : 

" 'Travelers' Insurance Company, Blair & Tabb, State Agents. 

" 'Riehmond, Va., Sept. 8th, 1904. 
"'Messrs. Davis, Childs & Company, Lynchburg, Va. — Gentlemen: We hâve 
yours of the 7th in regard to the Lynchburg Cotton MIll in the case of Stan- 
ley. We présume our company Is walting a fuU report from attorney Cabell 
before giving thelr final décision. We hâve a letter from them, under date of 
August 28rd, statlng that they are awaiting Mr. Oabell's final report, but on 
account of bis absence from the clty, and sickness at home, we présume he 
has been unable to render a report. We will therefore thank you to hâve 
the Lynchburg Cotton Mlll Company hold the matter in abeyance until we 
can give you the company's final décision. We are writing them by this mail, 
as per yours of the 7th inst., requesting them to hurry their décision as much 
as possible. 

" 'ïours truly, Blair & Tabb, State Agents.' 

"Which letter Messrs. Davis, Childs & Co. Inclosed to the said plaintiff with 
their letter of September 9, 1904, as follows: 

'"Lynchburg, Va., Sept. 9, 1904. 
" 'Lynchburg Cotton MIll Company, Lynchburg, Va. — Dear Sirs : — We beg to 
herewith enclose letter from Blair & Tabb, State Agents for the Travelers' 
Insurance Company, in regard to the Stanley Case, whIch explains Itself. The 
sickness of Mr. Cabell has delayed the matter belng properly taken up, and we 
think it will be only a few days before the matter will be attended to, and ad- 
justed, we trust. 

" 'With best wlshes, we are your friends, 

" 'Davis, Childs & Company.' 

"On the 16th of September, 1904, the sald défendant, through Its sald at- 
torney, wrote the sald plaintiff, breakiug off negotlations, and for the first 
time taking the ground that the said défendant had a valid défense te the 
said plalntiff's claim, because of the condition of the said policy set up in 
the said plea. TJpon the recelpt of this last communication, the plaintiff at 
once took steps to assert its rights, and withln less than 30 days this action 
was instituted agalnst the said défendant. And so the plaintiff says that It 
would hâve instituted this action withln the time limit mentioned in said 
plea, but for the représentations and couduct of the sald défendant prior to 
the rendition of the Stanley judgment, and subséquent to its payment 
by the plaintiff; that sald représentations and eonduct of the said défend- 
ant were relied npon by the plaintiff, and Induced the delay on Its i)art in 
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Instltutlng this action; that It would be contrary to Justice for the défend- 
ant to hold out the hope of an amicable adjustment of Its llability, and 
thus delay the action of the plaintiff, aud tlien be permitted to plead this 
very delay, caused by its course of conduct, as a défense to the action when 
brought ; and that the said défendant is therefore estopped to rely upon the 
condition set np in its snid jilPa as a bar to the plaintiff's said action. 

"Wherefore the said plaintiff prays Jud^ment if the said défendant ought to 
be admitted to its said plea coutrary to its own représentations aud conduct. 

"Lynchburg Cotton Mill Ce, by Counsel. 

"Harrison & Long, P. Q." 

This replication omits some important correspondence, which was 
subsequently introduced in évidence. At the conclusion of the évi- 
dence for the plaintiff, the défendant moved that the jury be instructed 
to find for the défendant, and this motion was ^ranted. 

Without expressing an opinion on the subject, it may for our présent 
purposes be assumed that the letters from Mr. Cabell furnished ground 
for the contention that up to August 16, 1904, the défendant was 
estopped to claim the benefit of the 30-day limitation in clause 14 of the 
policy. On that date the plaintiff received the following letter : 

"Aug. IGth, 1904. 
"Stanley v. Lynchburg Cotton Mills. 

"H. L. Moorman, Président, Lynchburg Cotton Mills, Lynchburg, Va. — Dear 
Sir : The coinpany instructs me to say that it cannot consider your proposi- 
tion to settle this case, and further instructs me to withdraw the offer we 
hâve already made, as we feel satisfled tliat this claim is not covered unaer 
our policy. 

"Very truly yours, P. H. C. CabelI." 

There was an effort made by plaintiff to show that after the receipt 
of this letter the défendant so conducted itself as to continue in force 
the estoppel until within less than 30 days prier to the institution of 
this action. It is sufScient to say hère that this effort was unsuccess- 
ful. î'he agents whose acts are relied on were not authorized, and no 
admissible évidence was offered to show that the défendant ratified or 
knew of the said acts of said agents. In the oral argument on the 
motion to direct a verdict, counsel for plaintiff contended that, having 
shown acts by the défendant creating an estoppel during the running 
of the 30 days next following the payment of the Stanley judgment, 
and continuing in force until the expiration of said period, the bene- 
fit of the limitation was thereby finally and permanently lost to the 
défendant. Counsel for défendant contended that at the utmost the 
opération of the limitation was only suspended during the negotiations, 
and that the letter of August 16th, supra, finally ended ail negotia- 
tions, and made it the duty of plaintiff, either to sue within the next 
ensuing 30 days, or to show further matter of estoppel continuing te 
hâve effect until within 30 days of the institution of the action. It is 
with this question alone that î shall deal, and I am assuming, without 
so deciding, that the défendant, commencing immediately after notice 
that the plaintiff had paid the Stanley judgment, and until August 16, 
1904, waived its right to insist on the 30-day limitation. 

Counsel for plaintiff rely strongly on the case of Semmes v. Ins. Ce, 
13 Wall. 158, 20 L. Ed. 490. But that case seems to me to differ from 
the case at bar so much as to deprive it of force hère. In that case 
140 F.— 46 
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the clause in the insuraricè policy sought to be taken advantage of 
read : 

"No suit or action shall be sustainable, unless commenced withln the tlme cl 
J2 months next after the loss shall occur, ànd, in case such action shall be 
commenced after the expiration of 12 months next after such loss, the lapse 
•of tlme shall be taken and deemed as conclusive évidence àgalnst the validity 
of the clalm." 

Some months after the loss, the Civil War commenced. The ac- 
tion was not instituted until such length .of time after the end of the war 
that the period between the loss and the commencement of the war, 
and the period between the end of the war and the institution of the 
action, added together, exceeded 12 months. The plaintiff was during 
ail the time a citizen of Mississippi, and the défendant a citizen of 
Connecticut. The défendant pleaded the clause of the contract above 
quoted, and the plaintifï in reply set up the obstruction to suit caused 
by the war. The lower court on thèse pleadings gave judgment for 
the défendant. The Suprême Court reversed this judgment. 

In the case at bar the Stanley suit was pending until a few days 
prier to the payment of that judgment by the plaintifï hère. Con- 
sequently, if there had been no estoppel, the period of limitation set 
out in the policy at bar would hâve copimenced to run on the day of 
said paytnent. As I read clause 14 of the policy, it bars suit, if not 
commenced within said period of 30 days. And in this respect the 
•case at bar difïers from the Semmes case. There is a brief but in- 
structive discussion in 4 Minor's Inst. (3d Ed.) 605 et seq., of the 
controversy as to the true policy on which statutes of limitation are 
founded. I quote very briefly: 

"Lord Mansfleld conceived that the statute was founded on a statutory 
ijresumption of satisfaction, at least, In the case of demands for money In 
the nature of debts. * » • Lord Chlef Justice Best conceived tbat the 
statute of limitations was Intended by the Législature as a statute of reposa 
♦ • »" 

To the efïect that Chief Justice Best's view has been adopted quite 
generally. See 19 Am. & Eng. Ency. (Sd Ed.) 146. 

That the Suprême Court had at the date of the Semmes case 
adopted and ne ver wholly departed from the exact view taken by 
Chief Justice Best is not asserted. But that Justice Miller (who wrote 
the opinion in the Semmes case) had a clear-cut, distinct opinion as to 
the policy on which statutes of limitation are founded, and that his view 
was that such policy was one of repose, and not one based on 
a. presumption of satisfaction or other invalidity, appcars from his 
opinion in Public Schools v. Walker, 9 Wall. 283, 288, 19 E. Ed. 650. 
He said: 

"If it be treated as a statute of limitation, It Is not the doctrine on which 
such statutes are founded that lajjse of time proves the wrongfnlness of the 
clalm. They are made for the repose of Society, and the protection of those 
who may, In that tlme, bave lost their meaiis of défense. It is a mère déc- 
laration of the lawmaking power to the plaintiff that, having voluntarily slept 
so long Upon his rights. he shall not now be perniitted to assert them, to the 
injury of indlvlduals and the distui'bance of society." 
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And in this case the question presented was as thus stated: 
"We must inquire whether the fact that Brazeau had failed to assert hls 
daim within the time Umited by Congress proved that his clalm was not 

rightful." 

No one can read the opinion in the Semmes case (written two years 
later) withoiit, as it seems to me, perceiving that Mr. Justice Miller 
still considered statutes of limitation as f ounded on a policy of repose ; 
that is, as constituting a bar to suit without référence to any presump- 
tion of invalidity in the obligation sued on. It is also equally apparent 
that he drew a sharp distinction between statutes of limitation and 
the stipulation in the Semmes policy. The décision is based expressly 
on the ground that the stipulation was that failure to sue was to be 
taken as évidence against the validity of the claim. Under the view 
of the policy underlying statutes of limitation taken by Justice Miller^ 
the lapse of time beyond the statutory period does not create any pre- 
sumption against the validity of the claim, but bars the action, because 
public policy requires that no action shall be brought on claims of a 
certain staleness. The Insurance company, in the Semmes case had not 
stipulated that failure to sue for the period named should bar the 
action (as défendant in the case at bar has done), but had merely 
stipulated that such delay should be taken as conclusive évidence 
against thé validity of the claim. As the intervention of a state of 
war prevented the action, it was with entire consistency said that the 
plaintifï's delay did not raise any presumption, conclusive or otherwise, 
against the validity of plaintifï's claim. The language of Mr. Justice 
Miller is (page 161, 13 Wall., 20 L. Ed. 490) : 

"So, also, If the plaintlff shows any reason which In law rebuts the pre- 
sumption which, on the failure to sue within 12 months, is by the contract 
made conclusive against the validity of the claim, that presumption is not re- 
vived again by the contract. It would seem that, when once rebutted fully, 
nothlng but a presumption of law or presumption of fact could again revive it. 
There is nothlng in the contract which does it, and we know of no such pre- 
sumption of law." 

I hâve thus dwelt upon the opinion in the Semmes case, not only 
because of the insistence of counsel for plaintifï that it settles the ques- 
tion before us; but also because of a belief on my part that some of 
the state courts, in cases to be cited hereafter, hâve misconceived the 
eiïect of that opinion. Some of the state courts hâve held the Semmes 
case to be authority for the position that no contract limitation is 
analogous to a statutory limitation. The error which seems to me to 
exist hère is in not discriminating between contract limitations which 
bar the action, and a contract stipulation, such as that in the Semmes 
case, which, by its express terms, merely raises a presumption of in- 
validity from lapse of time. Where the contract limitation is so ex- 
pressed as to show the same intent as that shown by, or ascribed to, 
the Législature in enacting a statute of limitation, no reason occurs to 
me for drawing a distinction. In the case at bar the insurance com- 
pany has so drafted its clause of limitation as to make it quite analo- 
gous to a statutory limitation. Indeed, it is not impossible that this 
form of stipulation was adopted with full knowledge of the Semmes 
opinion, and for the very purpose of avoiding the resuit reached by the 
(-ourt in that case. 
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The conclusion I reach as to the Semmes case is that it îs not an, 
authority against the contention of the défendant in the case at bar. 
Indeed, it seéms to mé that, if in that case the stipulation had read 
as does the one in the case at bar, Mr. Justice Miller would hâve been 
of opinion to affirm the lower court. If the stipulation in that case 
had been that delay in bringing suit should bar the action, it would 
seem that Mr. Justice Miller would hâve reasoned that the intent of 
the insurance company was to secure repose ; and that, by analogy to 
cases where obstructions preyent suit within a period fixed by statutes 
of limitation, the running of the contract limitation should be held 
merely suçpended by the Civil War, as would be the running of 3 
statutory, limitation. Or, if Mr. Justice Miller had held the Lord 
Mansfield; view, that statutes of limitation are founded solely on a 
presumption of invalidity, it seems very probable that he would also 
in this event hâve been of opinion to affirm the lower court, because 
of the analogy betwen the stipulation in the Semmes pblicy and statutes 
of limitation, when supposed to be based entirely on a presumption 6f 
invalidity. 

The only argument against the soundness of the distinction which 
I draw between the Semmes case and the case at bar that occurs to 
me would be drawn from the possibility that some ôf the members of 
the, court who concurred in that décision held the Lord Mansfield view 
of the iiUent shown by statutes of limitation. If so, such members of 
the court unadvisedly concurred in Justice Miller's conclusion. But, 
so far as I hâve had time to investigate the question, I do not find that 
any member of the court, as constituted when the Semmes case was 
decided, held the opinion that statutes of limitation are founded solely 
on a presumption of invalidity. Long prior to the Semmes case, Mr. 
Justice Story (after having assented, in Beatty v. Burns, 8 Cranch. 
108, 3 L. Ed. 500, to the proposition that statutes of limitation are 
"emphatically statutes of repose") had expressed the opinion that 
statutes of limitation are founded on a policy of repose, and also on a 
presumption of satisfaction, Bell v. Morrison, 1, Pet. 351, 360, 7 L. 
Ed. 174. Justices Clifford, Strong, and Field, associâtes of Justice 
Miller, respectivelv, in Levy v. Stewart, 11 Wall. 244, 349, 20 L. Ed. 
86, in U. S. V. Wiley, 11 Wall. 613, 514, 20 L. Ed. 311, and iH 
Riddlesbarger v. ïns. Ço., 7 Wall. 390, 19 L. Ed. 257, had given ex- 
pression to a belief in this double reason for the enactment of such 
statutes. Justice Swayne, in Leffingwell v. Warren, 3 Black, 606, 
17 L. Ed. 261, declared statutes of limitations to be statutes of repose. 
But T hâve notfound that any of Justice Miller's associâtes consid- 
ered such statutes to be founded solely on a presumption of invalidity. 

It is not difficult to show that Justices Clifford, Strong, and Field 
advisedly and consistently concurred in Justice Miller's conclusion in 
the Semmes case. The limitation in the Semmes policy was inserted 
by the insurance company for its own benefît. Any doubt as to the in- 
tent shown thereby had to be decided against the insurance company. 
The intent shown by the clause was that lapse of time should raise (a 
conclusive) presumption against the validity of the claim of the in- 
sured. If there was any intent to secure repose, to bar the action 
merely because of delay in suing, such intent at the utmost had to be 
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raised by most doubtful implication. The two rules of construction — ' 
"expressio unius" and "contra proferentem" — clearly prevented the 
clause from being read as showing both thèse intents. Holding the 
view that they did as to the two intents shown by statutes of limitation, 
it is obvious that Justices Clifford, Strong, and Field could not hâve 
held the Semmes contract to be similar or analogous to a statutory 
limitation. 

So far as I am advised, there is no binding décision of the question 
now under considération. Each side has cited some more or less per- 
suasive authorities. No attempt will be made to cite a full list of thèse 
authorities. As to those supporting, or tending to support, the con- 
tention of the insurance company, it is sufficient to mention Vette v. 
Clinton Ins. Co. (C. C.) 30 Fed. 668 ; Steel v. Phénix Ins. Co., 51 Fed. 
715, 2 C. C. A. 463 ; 1 Wood, Lim. (2d Ed.) pp. 100, 103, and 
cases there cited ; Killips v. Ins. Co., 28 Wis. 472, 9 Am. Rep. 513, 514 ; 
note Little v. Phœnix Ins. Co., 35 Am. Rep. 106, 107. Of the au- 
thorities relied on by counsel for the plaintifï, I shall mention only those 
that seem to me to be most pertinent. They are : 111. Ins. Co. v. Baker 
(III.) 28 N. E. 627 ; Galloway v. Standard Ins. Co. (W. Va.) 31 S. E. 
969 ; Earnshaw v. Sun Ins. Co., 68 Md. 465, 12 Atl. 884, 6 Am. St. 
Rep. 460, 465 Of the Maryland case it is to be noticed that the court 
regards the opinion in the Semmes case as drawing a distinction be- 
tween statutory limitations and ail contract limitations, and seems to 
base the décision on this supposed distinction. The West Virginia 
case also relies on this supposed distinction, and it was moreover 
treated as a case in which a promise to pay by the insurer was the act 
which waived the limitation. 

I shall not pause to discuss the différence between a new promise to 
pay and a mère request that suit be temporarily deferred. In the case 
at bar, on the whole of the évidence, I think that the utmost that can 
be successfully contended is that Mr. Cabell in efïect requested that 
suit be not brought until he could investigate Stanley's âge and reach 
a conclusion on that point satisfactory to his company. After this 
investigation had been made, there was an ofïer of compromise (which 
présupposes a probability of future litigation, if not accepted) and a 
counter , proposition of compromise, ail of which treaties were, as I 
regard it, brought to an end on August 16, 1904. Throughout the 
entire correspondence, the possibility that litigation might be necessary 
to settle the rights of the parties seems to hâve been recognized. 

The question before us is "at large" and must be settled according 
to the view that is most reasonable. It has already appeared that I 
regard the stipulation hère as a contract limitation, which is quite 
analogous to a statutory limitation. In Vette v. Clinton Ins. Co. (C. 
C.) 30 Fed. 668, the language of the policy was: 

"That no suit or action * * • shall be sustainable • * * nnless 
such suit or action shall hâve been commenced within six months after the 
loss shall hâve occurred." 

Judge Thayer said : 

"The clause in question Is a spécial statute o£ limitations, ereated by con- 
tract between the parties. • * ♦" 
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It isjclear that, it makes no flifference what view may be taken of 
the policy . to be ascribed to the L,egislature in enacting statutes of 
limitation. The stipulation at bar is so expressed as to make it exactly 
équivalent, to, a private "st^tute of limitation." If the analogy between 
the limitation in the ppliçy at bar and the ordinary statutory limitation 
is perfect, the inferenceseems irrésistible that the effect lof the limita- 
tion is iri justice and in reason merely suspended by a temporary ob- 
struction to suit, or by acts of the insurer which should hâve only tem- 
porarily induced the insured to delay bringing suit. It is true that 
statutory laws on the subject of limitation usually expressly provide 
that delays caused by the défendant shall suspend the running of the 
limitation. But such prdvisos are, I think, merely in afifirmation of 
pre-existing doctrines of law derived from the principles of équitable 
estoppel. To the eflect that acts of a défendant, causing" the plain- 
tiff to delay suit, which are not embraced in the statute law, may be re- 
lied on as suspending the running of the statutory limitation both at 
law and in equity. See 4 Minor's Insts. (3d Ed.) 623, and the 
numerous authorities there cited; Wood v. Carpenter, 101 U. S. 135, 
139, 25 L,. Ed. 80r. 

But, whether the abbveAinentioned analogy be perfect or not, I 
think the same conclusion must in reason be reached without regard to 
the analog^^ The theory of implied waiver in cases such as this, which 
is, I think, the same as estoppel in pais (16 Am. & Eng. Ency. [2d. Ed.] 
935), is that the party clàiming the benefit of the waiver or estoppel 
has a right to draw reasonable inferences from the words or acts of 
his adversary, and that the adversary be required to abide the f air re- 
suit of such inferences. The law of estoppel in pais comes from- 
equity. Tt arises from the righteousness of insisting upon "fàir play." 
There can then be littlè or no reason in carrying the estoppel beyond 
the efîect which the party clàiming its benefit reasonably gave, or 
should hâve given, to the acts creating the estoppel. In the case at bar 
there was never an unconditional promise by the insurance company 
to pay the claim. As before said, a request for a tempotary delay in 
bringitig suit may hâve been inferred from the letters of Mr. Cabell. 
But this is the utmost that could reasonably hâve been inferred. No 
reason occurs to me why the insurance company should hâve intended 
to abandon and surrender for ail time the benefit of the limitation. A 
mère désire for time in which tô investigate the question as to Stan- 
ley's âge, or for time to consider compromising the dispute, seems a 
very insufficient considération for the absolute and permanent abandon- 
ment of so important a right as i s that given it by the 30-day limita- 
tion. And no good reason suggests itself why the insured should hâve 
supposed that so important a right was intended tp be absolutçly and 
finally abandoned, when a mère temporary suspension answered every 
purpose of either party. 

There is no doubt but that the parties could hâve expressly agreed 
that the opération of the limitation clause should be temporarily .sus- 
pended. If so, I see no reason why an implied agreement to the 
same eiïect should not becreated by, or deduced from, acts or words 
which reasonably import nothing more than such an implied agrée- 
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ment. It is true the contract does not contain any stipulation concern- 
ing any delay other than that between April 15 and May 15, 1904. 
But a State of affairs bas arisen, concerning wbicb tbe parties bave not 
expressly contracted. Tbe rigbt on tbe part of tbe insured to avoid tbe 
effect of the delay between tbe two dates mentioned above arises wbolly 
from a doctrine of law wbich is distinctly équitable in cbaracter. It 
seems reasonable, therefore, to apply a doctrine similarly équitable in 
cbaracter to the contention of the insured that greater effect must be 
given tbe acts of estoppel than it itself did give, or could reasonably 
bave given, to said acts. 

■ If I am rigbt in thinking that the reasonable inference that should 
bave been drawn by the insured from Mr. Cabell's letters was that the 
■opération of the limitation clause was to be only temporarily held in 
abeyance, then surely no principle of law requires the court to bold 
that thèse letters had the efïect of finally and forever abrogating tbe 
opération of that clause. And I am strengthened in my belief of the 
soundness of this view by the testimony showing tbe construction put 
on Mr. Cabell's letters by the insured. Until August 16, 1904, tbe 
insured did not sue, but on receipt of Mr. Cabell's letter of that date 
(copied hereinabove) the président of tbe mill company testified that 
be decided to sue. And it was evidently only the request of an un- 
autborized local agent of the insurance company that suit be deferred 
until another effort at compromise could be made that again caused 
tbe mill company to delay the bringing of the action. 

Tt is argued that Mr. Cabell's letter of August 16, 1904, is not suf- 
ficient to fairly notify the mill company that it might bave to meet, 
wben its case was tried, a contention that suit must be brought within 
30 days from that date. In the first place, Mr. Cabell did not, as it 
seems to me, hâve to anticipate that the mill company would seek to 
reopen negotiations with another agent, and delay more than 30 days 
from the receipt of bis letter before instituting suit. Again, tbe mil) 
company, in order to âvoid tbe efïect of its failure to sue by May 15, 
1904, must rely on the implication, if reasonably drawn from Mr. 
Cabell's letters, that tbe insurance company tacitly requested that suit 
be delayed. Tbe letter of August 16tb was not only on its face a per- 
fectly unequivocal and final withdrawal of such tacit request, but it 
seems clearly to hâve thus been construed bj' tbe président of the mill 
company. 

Counsel for plaintiff cited some authorities, to the efïect that an 
insurance company, after a loss, will, by insisting on one only of sev- 
eral possible défenses, lose its right to afterwards rely on any other. 
No good reason suggests itself for discussing such cases in détail. 
They are, after ail, necessarily based on the tbeory of équitable estop- 
pel, or quasi équitable estoppel, and rai se no question, in this case, 
other than that wbicb bas been considered. 
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In re TOUNG. 
(District Court, E. D. North Carolina. Oetober 6, 1905.) 

1, BANKRUPTOY — ^DlSCHABGE — Making of False Oath. 

The vérification by a bankrupt of an answer containiug a raise state- 
ment of fact does not constltute the making of a false oath in the pro- 
ceeding, which deprives him of the right to a discharge, where the answer 
was filed after the time allowed by the bankruptcy act and was not con- 
sidered. 

2. SaME TBANSFEE of PEOPEBTY WITH iNTEiMT TO HiNDER AND DELAT CREDI- 

TOBS. 

Evidence consldered, and held to sustaln objections to a bankrupt's dis- 
charge on the grounds (1) tbat he had eommitted an offense punishable 
by imprlsonment in the making of a falsè oath in the vérification of a mo- 
tion flled In the bankruptcy proçeedings, and aiso (2) that he transferred 
property witbin four months prier to the flling of the pétition against 
him and while insolvent, wlth intent to hinder, delay, and defraud hia 
creditors. 

In Bankruptcy. On bankrupt's application for discharge and objec- 
tions thér^to. 

Godwin & Davis and Stewart & Godwin, for petitioners. 
J. C. Clifford and D. T. Oates, for bankrupt. 

PURNELL, District Judge. This cause coming on to be heard on 
the report of the spécial master herein ùnder district rule 8 in bank- 
ruptcy (33 C. C. A. xi), and being fully heard and argued by counsel, 
and duly considered, it is ordered that the report of the spécial master 
herein, as follows, both as to findings of facts and conclusions of law, 
be, and the same is hereby, in ail respects çonfirmed : 

"First. The first spécification in opposition to discharge does not purport to 
set out an objection to the granting of the discharge. 

"Second. 'That such application should not be granted because of the follow- 
ing facts: That during the pendency of thèse proçeedings in bankruptcy 
against said E. F. Young, and before a notary public authorized by law to 
admlnlster oaths, the said E. F. S'oung did knowingly and fraudulently take 
and subserlbe a false oath in and in relation to said proçeedings in bank- 
ruptcy, to wit, in a paper writlng and pleading by him designated as a further 
défense to the original pétition in bankruptcy, and article 7 thereof, viz : 
"That the conveyance of February 4, 1904, to D. F. Hodges, for $569, and duly 
recorded on February 18, 1904, In Book 162, p. 229, of the records of Harnett 
eounty, N. C, was not an act of bankruptcy as alleged. nor witbin the mean- 
ing of the statute relating to bankruptcy, in tbat the said land was sold by 
the respondent to said Hodges upon crédit for the considération of $569, for 
which the said Hodges executed and delivered to the respondent his promissory 
note for the sum of .$569, secured by a mortgage deed of even date wlth said 
conveyance, conveying to the respondent the said tract of land, which said 
mortgiige has been duly recorded in the register's office of Harnett eounty, N. 
C, which promissory note and mortgage the respondent still holds, and which 
is yet due, no part of the same having yet been paid" — your objectors specify- 
ing that said allégation and oath is false in fact, for that, at the time same was 
made and taken, the note and mortgage therein alleged were not held by the 
said bankrupt' 

"The undersigned finds the following facts upon the second spécification: 

"(1) That article 7 of the further answer, referred to in the above spécifi- 
cation, Is therein eorrectly quoted. 

"(2) That tbis said further answer was verifled by bankrupt on August 
18, 1904. 
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"(3) That at the time of this veriflcation, to wlt, Augiist 18, 1904, the bank- 
rupt had dlscounted ail of the Hodges notes, except one, wlth Geo. L. Canady, 
who indorsed the same to the First National Bank. One was turned over to 
the trustées. 

"(4) That the statement contained in the seventh section of the fourth 
answer, to wlt, 'That the bankrupt at the time of the vérification of said fur- 
ther answer held the said notes in his possession,' was false. 

"(5) That the said further answer was filed four days after the time per- 
mitted for the flling of an answer wlthin the bankruptcy act, and upon a final 
hearing in the matter before the district judge it was ordered and adjudged 
that this answer was net properly iiled. 

"The undersigned concludes as a matter of law, as follows: 

"That as the further answer, which contained the false statement, was filed 
after the time allowed by the bankruptcy act, and was not considered, It was 
not material then to the issue before the court, and he recommends that the 
second spécification In objection to discharge be overruled. (Objeetors except 
to the above conclusion of law.) 

"Third. The third spécification In objection to discharge was abandoned by 
the objeetors. 

"Fourth. 'That such application should not be granted because of the follow- 
ing facts: For that In this proceeding in bankruptcy the said E. F. Young, 
before a person authorized to administer oaths, did knowingly and fraudulent- 
ly take and subscribe a false oath in relation to said proceeding in bankruptcy, 
viz., in a paper writing and pleading designated by said bankrupt as his mo- 
tion to dismIss, and in article 1 thereof, to wit: "* * * It is not true 
that the respondent moVed from the state or concealed hlmself for the pur- 
pose of avoidlng servies of the subpœna or other process, or that he in fact 
attempted to avoid service of the same. It is a fact that on Monday, the 6th 
day of June, without having knowledge or Intimation that any créditer had 
filed a pétition asklng that he be adjudged a bankrupt, and without knowl- 
edge of any facts that would put him on notice of same, he left his home and 
went to Norfolk, Va., upon urgent business * * *" ' — your objeetors spec- 
ifying and alleging that said allégation is false in fact, in that it is res ad- 
judleata In this proceeding that said E. F. Young was aware of the fact that 
pétition in bankruptcy had been by credltors filed agalnst him in this court, 
and that such knowledge came to him on the evening of June 5, 1904, and 
such judgment and flnding 'is particularly and speciflcally hère pleaded and 
alleged.' 

"The undersigned flnds the following facts upon the fourth spécification : 

"(1) That 80 nmch of the flrst section of the bankrupt's motion to dismiss, 
filed ,Tune 29, 1904, as is pertinent to this spécification Is correctly quoted in 
the above spécification. The motion to dismiss was duly verlfled by E. F. 
Young, before Robt. R. Boyd, notary public, on June 29, 1904. Said motion 
to dismlss is herewith sent and marked 'G.' The answer to the said motion to 
dismlss was flled 'H' in due time, to wit, July 2, 1904, and the flrst section la 
traversed. 

"(2) That E. F. Young, the bankrupt, left Dunn, and the state of North 
Carolina, on the 6th day of June, 1904, for the purpose of avoidlng service of 
process. 

"(3) That at the time he had knowledge of the fact that bankruptcy pro- 
ceedings had been instituted agalnst him. 

"(To this third finding of fact the bankrupt excepts.) 

"(4) That at the time the said motion to dismiss was flled, service of sub- 
pœna and pétition in bankruptcy had been made by Personal service on the 
25th day of June. 

"The undersigned concludes as a matter of law as follows : 

"That the bankrupt has committed an offense punishable by imprisonment 
under Bankr. Act, July 1, 1898, c. 541, § 29b (2) 30 Stat. 554 [U. S. Comp. 
St. 1901, p. 3433J, 'made a false oath * * * in relation to any proceeding 
in bankruptcy, • * ♦ 'and he therefore recommends that the fourth spéc- 
ification in objections to discharge be not granted. 

"Fifth. The undersigned will proceed to flnd the facts under the fifth, sixth, 
seventh, eighth, and tenth spécifications, but as the légal efCect of ail thèse 
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spécifications Is the same, the coneluslôus of law bearlng upon ail of said spéc- 
ifications wlll appear jùst after the tenth spécification. 

" 'That such application should not be granted because of the followlng 
facts : That within the four months Immediately preceding the flling of the 
pétition in bankruptcy agalnst said E. F. îonng, to wlt, on the 5th day of Feb- 
ruary, 1904, the said B. -F. Young did transfer unto said J. C. ClifCord, trus- 
tée and attorney for the county of Harnett, certain land and property belong- 
Ing to him, tHe said E. F. Young, with intent by such transfer to hinder, delay, 
and defraud his creditors, such transfer and conveyauce being of record in 
Harnett county, said state, in Book 101, p. 16, and your objectors particularly 
and speclfically plead that this objection and allégation of objection is res 
adjudicata in this proceeding, Judgment having been rendered thereon, and 
said B. F. Young declar^d an involuntary bankrupt' 

"The undersigned flnds the followlng facts upon the flfth spécification : 

"(1) That on the lOth day of February the bankrupt executed a mortgage 
to J. C. Cllfiford, trustée and attorney for the county of Harnett, conveying 
tlie home tract of land and house thereon. The mortgaga was given to secure 
an indebtedness of the Merchants' & Farmers' Bank In the sum of $5,000 to 
the county of Harnett, said indebtedness having arisen as foUows : For money 
deposited in the Merchants' & Farmers' Bank by the county of Harnett, said 
B. F. Young being chairman of the board of county commissioners of Harnett 
county, and président of the Merchants' & Farmers' Bank. 

"(2) That, had the mortgage remained operative, the effeet would havc 
been to hinder and delay the other creditors of the bankrupt In the collection 
of the indebtedness due them, and that the bankrupt intended it should havc 
this efCect. 

"(3) That the said E. F. Young was insolvent at the tlme said eonveyance 
was made. 

"(To this third finding of fact the bankrupt, through hls attorneys, objects 
and exeepts.) 

"Slxth. 'That such application should not be granted because of the follow- 
lng facts: That within the four months Immediately preceding the flling of 
the pétition in bankruptcy agalnst said E. F. Young, to ■wit, on the 4th day of 
February, 1904, the said E. F. Young did transfer uuto J. C. ClifCord a certain 
pièce or parcel of land, recited as four and one-half acres, and being land prop- 
erty belonging to said E. F. Young, with intent by such transfer to hinder, de- 
lay, and defraud his creditors, such transfer and eonveyance being of record in 
Harnett county, said state, in Book 162, p. 205, aud your objectors speeifically 
plead and allège that the matter contained in this spécification of objections 
is res adjudicata in this proceeding, judgment having been rendered thereon 
and said E. F. Young declared an involuntary bankrupt' 

"The undersigned flnds the followlng facts upon the sixth spécification : 

"(1) That on the 4th day of February, 1904, the same bankrupt eonveyed 
unto J. C. Clifford a tract of land, the said deed being recorded on the lOth 
day of February, 1904, lu Book 1C2, p. 205, records of Harnett county. 

"(2) That the said eonveyance was made to pay Mr. Clifford money due 
him by said bankrupt. 

"(3) That the said B. F. Young was Insolvent at the time said eonveyance 
was made. (To this third flndlug of fact the bankrupt, through his attorneys, 
objects and exeepts.) 

"(4) That the effeet of said eonveyance to J. C. Clifford was to hinder and 
delay the other creditors of said bankrupt in the collection of amounts due 
them, and that the said transfer was made with this Intent. 

"Seventh and Elghth. 'That such application should not be granted because 
of the following facts: That within the four months immediately preceding 
the flling of the pétition in bankruptcy against said E. F. Young, to wit, on the 
12th day of February, 1904, the said B. F. Young did transfer unto Chas. W. 
Priddy & Co. certain land and property belonging to him, with intent by such 
transfer to hinder, delay, and defraud his creditors, to the advantage and with 
such intent of preferring certain of his creditors over and above the others, 
which such transfer or eonveyance is of record in the county of Harnett, In 
Book 161, p. 446.' 'That such application should not be granted because of tlie 
following facts : 'That within four months immediately preceding the flling 
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of the pétition In bankruptcy against sald E. F. Young, to wlt, on the 9th day of 
February, 1904, the sald E. F. Young dld transfer unto J. T. Maddry certain 
land and property belonging to the sald E. F. Young, wlth intent by such 
transfer to hinder, delay, and defraud his credltors, to the advantage of and 
wlth intent to prefer certain of hIs credltors over and above the others, and It 
is specifically pleaded and alleged that the matter set ont In this spécification 
of objection is res adjudicata in thls proceeding, judgment havlng been entered 
and adjudication of involuntary bankrupt made upon an allégation of like na- 
ture in the original pétition filed In this proceeding.' 

"The undersigned flnds the followlng facts upon the seventh and eighth 
spécifications : 

"(1) That the conveyance was made to Chas. W. Prlddy & Co. on the 12th 
day of February, 1904, and recorded on the 12th day of February, 1904. That 
the sald conveyance to J. T. Maddry was mada on the 9th day of February, 
1904, and recorded on the 13th day of February, on the recorda of Harnett 
couuty. The considération of the conveyance to Chas. W. Prlddy & Co. being 
$2,000, and the considération of the conveyance to J. T. Maddry being $3,500. 

"(2) That the property was sold for cash, and the purchasers, by direction 
of sald E. F. Young, paid the purchase money direct to the Murchison National 
Banlv, to be applied upon papers of the Merchants' & Farmers' Bank upon 
whlch B. F. Young was surety, and that the money was so applied. 

"(3) That the effect of sald transfer was to hinder and delay the other cred- 
itors in the collection of indebtedness due them, and that sald transfers were 
made wlth such intent. 

"(4) That at the tlme of sald transfers the said E. F. Young was Insolvent. 
<To the thlrd and fourth flndlngs of fact the bankrupt, through his attorneys, 
f'xcepts.) 

"Ninth. 'The ninth speelflcation In objection to discharge was abandoned 
!>y the objectors. 

"Tenth 'That such application should not be granted because of the foUow- 
ing facts: That within four months Immedlately preceding the fillng of the 
Iietitlon in bankruptcy against sald E. F. Young, to wlt, on February 11, 1904, 
the said B. F. Young dld transfer unto P. J. Jeffreys certain land and property 
belonging to the sald E. F. Young, wlth Intent by such transfer to hinder, de- 
lay, and defraud hls credltors, to the advantage of and wlth intent to prefer 
certain of his credltors over and above the others, and It specifically pleaded 
and alleged that the matter set out In this spécification of objection is res ad- 
judicata in this proceeding, as speclfied in article 8 thereof, and such transfer 
or conveyance is alleged as of rec-ord in Harnett county in Book 162, p. 202.' 

"The undersigned flnds the followlng facts upon the tenth spécification : 

"(1) That the mortgage to P. J. Jeffreys was dated December 31, 1903, 
probated on February 9, 1904, and recorded on the lOth day of February, 1904. 

"(2) That the efCect of sald transfer -was to hinder and delay the other 
creditors in the collection of their indebtedness, and that said transfer was 
made wlth such intent. 

"(S) That at the time of the maklng of sald transfer, the sald E. F. Young 
was insolvent. (To the thlrd and fourth flndlngs of fact the bankrupt, 
through bis attorneys, objects and excepts.) 

"Tlie undersigned concludes as a matter of law as follows: 

"That the transfers above referred to fall within the scope of section 14b (4) , 
as amended by Act Peb. 5, 1903, c. 487, § 4 [U. S. Comp. St. 1903, p. 411], whlch 
provides that a bankrupt shall not receive a discharge, 'if at any time subsé- 
quent to the flrst day of the four months Immediately preceding the flling of 
the pétition, transferred * * • any of hls property wlth intent to hinder, 
delay, or defraud his credltors,' and he therefore recommends that the dis- 
charge be not granted. 

"Eleventh. 'That such application should not be granted because of the fol- 
lowlng facts: For that the said E. P. Young, with intent to hinder, delay, 
and defraud hls creditors, did knowlngly and fraudulently conceal certain 
property belonging to him, and described and designed, as that portion of a 
certain tract of land known in Harnett county and in this proceeding as the 
"Surles Tract," allotted and laid ofC to the widow of the late J. C. Surles as 
her dower ti'act, and containing about 233 acres, more or less, and in which the 
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saia œ. F. Young pwned tbe fee at the time of tbe Institution of thèse proeeed- 
ings in ttankruptey, and at the tlme the sald E. F. Young prepared and filed in 
this proceeding his schedule of assets and liabiljties, frorn whlch schedule the 
sald E. F. Young left off sald "Surles Dower Tract," which is of a value, your 
objectors are Informed and believe, of about $3,000.' 

"The undersigned finds the follovvlug, f acts upon the eleventh spécification : 

"(1) That the following appears in the schedule of sald bankrupt 'J. 'C. 
Surles land, în the northern part of Dunn, about 140 acres, estimated value 
$5,000.' 

"(2) That the total amount of acres in the 'Surles Tract' was 340, and that 
of this 340 acres about 200 acres had been allotted to Mrs.- Surles as her 
dower, and she owned a life esta te therein, and the remainder being in the 
bankrupt B. F. Young ; that the sald Mrs. Surles, widow, is about 65 years 
old; aud that the fee simple to the dower tract is worth in the neighborhood 
of $3,500. 

"(3) That the said E. F. Young, bankrupt, held ail of this Surles land by 
one sherifC's deed; he purchasing the whole property at the exécution sale. 
La ter he brought an action of ejectment on the sherifï's deed, which resulted 
in his favor. , 

"(4) That Young did not hâve possession of the 200-acre dower tract. 

"(5) That he failed to schedule his Interest in the 200 acres tract of dower 
land. 

"The undersigned concludes as a matter of law as fcllows: 

"That there is not sulficient évidence to justify the flnding that the failure 
to schedule the dower tract was with Inteut to hinder, delay, and defraud his 
creditors, or that he knowingly and frauduleutly concealed the said property, 
and he therefore recommends that this spécification be overruled. 

"Twelfth. 'That such application should not be granted because of the fol- 
lowing reasons : For that the said B. F. Young, did in this proceeding know- 
ingly and frauduleutly take and subscribe a false oath in and in relation to 
said proceedings in bankruptcy, in that he failed to inejude on his said sched- 
ule of assets the land described in article llth thereof, and did make oath that 
the property listed in said schedule was a true, full, and correct schedule of 
ail his property of whatsoever nature! and description.' 

"Section 14 of Act July 1, 1898, c. 541, 30 Stat, 550 [U. S. Comp. St. 1901, 
p. 3427], pro vides that a discharge shall not be granted when the bankrupt 
bas committed an offense punishablo by imprisoument as herein provided, and 
section 29 provides that a bankrupt shall be imprisoned upon conviction of the 
offense of having knowingly or frauduleutly made a false oath in or in rela- 
tion to any proceeding in bankruptcy. In the opinion of the undersigned, the 
évidence is not sufficient to justify the flnding that the bankrupt knowingly 
and frauduleutly made a false oath when he listed the Surles land at 140 acres, 
instead of 340, and he therefore recommends that this spécification be over- 
ruled. 

"First and Second. 'For at the time of flllng the schedules herein the bank- 
rupt failed and omittea to include an Indebtedness to A. P. Fowler in the sum 
of $1,000 or more, and did fail and omit to schedule said Fowler as a creditor 
of his estate, thereby then and there taking and subscribing a false oath to 
the effect that such schedules contained a full and complète statement and 
list of ail of his creditors and liabilities whatsoever. 

'For that at the time of the filing of the schedules herein the bankrupt 
failed and omitted to include an indebtedness to B. A. Jones in the sum of 
$1,000 or more, and did fail and omit to schedule said E. A. Jones as a creditor 
of hia estate, thereby then and there taking and subscribing a false oath to 
the effect that such schedules contained a full and complète statement and list 
of ail of his creditors and liabilities whatsoever.' 

"The undersigned flnds the following facts upon the flrst and second spécifi- 
cation : 

"(1) That the bankrupt was Indebted to E. A. Jones and A. F. Fowler, each. 
in the sum of $1,000. 

"(2) That he knowingly and frauduleutly made false oath when he failed 
to schedule this indebtedness. 
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He therefore reeommends that thèse specijHcations should be sustalned. (The 
bankrupt through his attorneys objects and escepts to thls flnding of fact and 
conclusion of law.) 

"Third. 'For that the bankrupt In this proceedlng did withln four months 
immediately preceding the flling of an iuvoluntary pétition In bankruptcy 
against hlm, transfer to A. B. Thomas property at that time belonging to hini 
with Intent to hlnder and defraud his creditors.' 

"The undersigned finds the follovving facts upon the third spécification : 

"(1) That within the four months preceding tlie Institution of bankruptcy 
proceedings against him, the bankrupt transferred to Mrs. A. B. Thomas, as 
security for a loan, which she had made to the bankrupt and M. T. Youiis, 
for $000, the following property: 'Two shares of the Dunn Oil Mill Stock, 
$200 ; and four notes from Wm. Munds, land security, $400,— making $600.' 

"(2) That the sald bankrupt was insolvent at the time of the making of the 
said transfer. 

"(3) That the efifect of said transfer was to hinder and delay the other cred- 
itors in the collection of their indebtedness, and that the said transféra were 
made wlth this intent (To the second and third findings of fact hankrupt 
excepts. ) 

"Ile therefore concludes that this spécification should be sustalned, and that 
the discharge be not granted. 

"[Slgned] S. H. MacRae, Spécial llaster." 

And it appearing to the court, upon investigation of the merits of 
the application herein, that the said bankrupt has (1) committed an 
offense punishable by imprisonment as provided in the act of July 1, 
1898, as amended by Act Feb. 5, 1903, c. 487 [U. S. Comp. St. Supp. 
1903, p. 411], entitled "An act to establish a uniform System of bank- 
ruptcy throughout the United States," and (2) that within four 
months preceding the fiUng of the pétition he transferred and con- 
cealed his property with intent to hinder, delay, or defraud his cred- 
itors, it is ordered, adjudged, and decreed that the objections of cred- 
itors and parties in interest herein to the application of the said E. F. 
Young, bankrupt, for a discharge from his debts be, and the same are 
hereby, sustalned, the prayer of said pétition denied, and the discharge 
refused, and that the olîjecting creditors herein recover and hâve judg- 
ment against the bankrupt for the costs and disbursements upon the 
said bankrupt's pétition for discharge, including an allowance of $25 
to the spécial master for services herein rendered, the said costs to 
be taxed by the clerk of this court on the certificate of said spécial 
master. 



In re GmROY & BLOOMFIELD. 
(District Court, S. D. New York. September 26, 1905.) 

No. e,8G5. 

1. BANKETJPTCy ORDEE TO SUREENDEB PrOPEETY — SUÎTICIENCT OF PeOOF. 

It Is only in clear cases, in which the proof is décisive, that a court 
of bankruptcy is justifled in making a peremptory order requirihg a third 
person to surrender property as assets of a bankrupt's estate, and such 
an order will not be made, where such person dénies the recelpt of the 
property and the only évidence to establish that fact is the testimony of 
interested witnesses, unsupported by documentary or corroborative proof. 
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2. Same — Evidence Considebed. 

Evidence consldered, and hetd to fully establlsh the existence of a 
scheme, partlcipated in by an alleged creditor of an iusolvent flrm and her 
attorney and others, to secure a préférence to such créditer in anticipation 
of the flrm's bankruptcy, and in pursuance of wtiich, under advice of the 
attorney, the greater part of the flrm assets were removed and disposed of 
or concealed, in fraud of its creditors ; but such évidence helcL not suffl- 
ciently clear and décisive as to the disposition made of such property 
or its proceeds to warrant a summary order requiring the attorney to sur- 
render the saine to the flrm's receiver in bankruptcy. 

In Bankruptcy. On motion to confirm referee's report. 

Bird & Tarbox and A. Gordon Murray, for receiver. 

Arthur Furber and Abraham A. Joseph, for respondent Joseph. 

HOLT, District Judge. This is a motion to confirm a referee's re- 
port, finding that Abraham A. Joseph, an attorney ôf this court, 
■sliould be ordered to deliver to the receiver certain property and money 
belonging to the bankrupts' estate. Gilroy & Bloomfield, the bankrupts, 
were manufacturers of cloaks and suits in this city. Tobias Korn was 
formerly in the same business in this city, and went into bankruptcy 
in the fall of 1903. In January, 1904, Rosie Korn, the wife of Tobias 
Korn, claims to hâve loaned to Gilroy & Bloomfield about $9,000. Her 
husband, Tobias Korn, thereupon became connected with the busi- 
ness of Gilroy & Bloomfield, and it is a question whether Mrs. Korn 
becarne, by this transaction, a creditor or a partner. A man named 
Feinman, who was emplôyed by Gilroy & Bloomfield, was a friend of 
Korn, and claims to hâve brought about the connection between Gilroy 
& Bloomfield and the Korns and to hâve loaned Mrs. Korn about $2,- 
300, to be used by her as part of her alleged loan. Shortly after the 
money was advanced the Korns consulted Joseph, claiming to hâve 
discovered that they had been induced to advance the money by fraud. 
Joseph advised them to keep their discovery a secret, and to endeavor 
to get back their money out of the business. Thereafter certain 
amounts were paid to Mrs. Korn, until the amount which she claims to 
be due her was reduced to about $5,000. On March 18, 1904, Joseph 
drew a bill_of sale to Mrs. Korn of the assets of the firm of Gilroy & 
Bloomfield, and had Gilroy exécute it. He applied to Bloomfield to also 
exécute it, but Bloomfield refused. The firm had been insolvent for 
some time before, and Joseph admits that he knew it. The next day, 
Saturday, March 19th, Bloomfield brought a suit in the state Suprême 
Court, asking for a dissolution of the partnership and the appoint- 
ment of a receiver. On that morning Joseph went to the office of 
Gilroy & Bloomfield. He called up the clerk of this court on the télé- 
phone and asked if any pétition in bankruptcy had been filed against 
the firm, and was told that none had been filed. He then sent his clerk 
to the office of the clerk of this court, with instructions to wait there 
until after 12 o'clock, when the office closed, and then téléphone him 
whether any such pétition had been filed. After 12 his clerk tele- 
phoned him that the office was closed, and that no pétition against 
Gilroy & Bloomfield had been filed. Thereupon Joseph gave orders to 
hâve ail the employés of the firm dismissed, and they ail left. He put 
his clerk on guard at the front door. He then directed Feinman to 
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Select certain goods to be applied toward the payment of Mrs. Korn's 
claim. Feinman thereupon selected and took away for that purpose 
goods of the value of about $3,000. Joseph advised Gilroy to send 
another lot of goods to a man named Altschul, a sponger. Trucki 
were obtained, and goods were sent to Altschul that afternoon of the 
value of about $4,500. Gilroy also sold to a man named Taylor that 
morning goods to the value of about $1,200, which were also removed. 
The goods so removed that day constituted almost the entire stock of 
Gilroy & Bloomfield. On Monday a pétition in bankruptcy was filed 
against the firm, and a receiver was appointed. In June, 1904, a pro- 
ceeding was brought in this court upon a pétition of the receiver, and 
an order issued requiring Rosie Korn, Tobias Korn, Abraham A. 
Joseph, and David L. Feinman to show cause why they should not be 
directed to deliver to the receiver the property taken away by them. 
The matter was referred to a référée to take testimony and report. 
Upon his report an order was made dismissing the proceedings as to 
Joseph and Tobias Korn, and directing Rosie Korn and Feinman to 
turn over to the receiver certain property or pay $2,650, the proceeds 
thereof. After this order was entered and served upon Mrs. Korn and 
Feinman they went to the receiver and stated that they had not the prop- 
erty or the proceeds, but that they had been delivered to and were 
held by Joseph. Thereupon an order was made reopening the pro- 
ceedings as against Joseph. Evidence bas been taken before the 
référée, and he has made a report, holding that Joseph received cer- 
tain goods and money amounting to $7,500. This motion is made to 
confirm this report. 

The order reopening the case referred the matter back to the référée 
■'for further examination, testimony, and report as to so much of the 
prayer of said petitioner as relates to the respondent Joseph, and for 
such other and further relief as may be just." Under the last clause 
of this order the référée, in his report, has charged some of 
the parties, other than Joseph, with certain amounts, but I 
think it clear that as to them the report should not be confirmed. None 
of the other parties received notice of the rehearing, or were présent 
or represented upon the rehearing, and I think that no liability, in ad- 
dition to that imposed by the fîrst order, can be properly imposed upon 
them in this proceeding. 

Upon the question of the liability of Joseph I hâve given careful 
considération to the évidence. The référée has found that Joseph is 
chargeable with the goods which were sent to Altschul or S4,500, their 
value, with $1,750, alleged to hâve been delivered to him by Mrs. 
Korn, and with $1,250, alleged to bave been paid to him by Gilroy, 
making in ail $7,500. A very large amount of testimony has been taken, 
but a comparatively small amount of it has any direct bearing upon the 
question whether thèse goods and this money were actually deposited 
with Joseph. 

In respect to the goods sent to Altschul, the only évidence that Joseph 
holds them is Gilroy's testimony that on March 24th he gave Joseph 
an order, dated March 19th, at Joseph's suggestion, made out to bearer, 
for the goods, and Altschul's testimony that those goods were on 
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March 21 st delivered by Altschul on the order to a truckman. The 
truckman is not produced. There is no évidence showing what the 
truckman did with the goods or where the goods are now. Gilroy does 
not testify whether he ever afterwards asked Joseph or learned from 
any source where thèse goods were or what had become of them. 
Joseph dénies absolutely that he ever received the order or obtained 
the goods. 

On the question of the alleged payment of the $1,750 in cash by Mrs. 
Kom to Joseph the évidence is confused and conflicting. In the af- 
fidavit made by Mrs. Korn, upon which the case was reopened, it is 
stated that this $1,750 was paid to Joseph on or about April 5, 1904, 
at his office, 302 Broadway, New York. In the évidence taken before 
the référée, Mr. and Mrs. Korn and Feinman at iîrst fixed upon that 
time and place as the time and place at which the payment was made. 
It having been subsequently proved that Mrs. Korn received an in- 
jury toherknee in the latter part of March, which confined her to her 
house until the latter part of April, thèse witnesses changed their 
testimony and said that the payment was made after the Ist of May, 
at Joseph's new office, at 350 Broadway ; he having moved his office on 
the Ist of May from 302 to 350 Broadway. Mrs. Korn and Feinman 
testified that this $1,750 was money which Feinman had received upon 
the sale of some of the goods which had been given him, and that he 
had given the money to Mrs. Korn, and she had placed it in the safe 
deposit vaults of the Mount Morris Bank, where she had a box. Les- 
ser, who bought the goods from Feinman, testiiîed that he did not give 
the money to Feinman, but gave it to Mr. Korn. Mrs. Korn testified 
that the money remained in the safe deposit vaults until the day she 
took it down to Joseph's office, and that on the morning of the day 
of payment she went to the safe deposit vaults and took the money out, 
and went, with Feinman, to Joseph's office, where she paid it to Joseph ; 
he promising to hold it in trust, and either to pay it to the receiver, if 
so ordered, or to return it to her, if not so ordered. Feinman testified 
that Joseph promised to return it to him (Feinman) on account of the 
$2,300 advanced by him, if it was not ordered to be paid to the re- 
ceiver. Feinman's story is that, on the morning the money was to be 
paid. he went to Korn's house and rang the bell, and Mrs. Korn put 
her head out of the window and said she would dress and come 
along with him, that she was not fully dressed at that time, and that he 
did not go into the house, but waited outside until she came dovifu, and 
they then went direct from the house to Joseph's office, and did not go 
to any safe deposit company to get the money. The manager of the 
safe deposit company testified that he had charge of the safe deposit 
vaults, that it was his custom to make an entry on the books of the 
company of every call made by any person at the vaults, and that the 
only entries of any visits by Mrs. Korn to the vaults were on Decem- 
ber' 7, 1903, December 12, 1903, and June 6, 1904, when the box 
was given up. Mr. and Mrs. Korn and Feinman ail concur that the 
$1,750 was paid in bills and no receipt taken. No explanation is 
given why in May, about six weeks after the bankruptcy, and nearly 
as long a time after this money had been safely on deposit in a safe 
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deposit vault, Joseph should hâve suggested that the money had better 
be given to him to hold, except his alleged statement that they might be 
ordered to surrender it to the receiver. The first proceeding brought 
by the receiver to compel restitution was not begun till June. Joseph 
dénies absolutely that the $1,750 was ever given to him, or that anything 
of the kind ever took place. 

In respect to the alleged payment of $1,250 by Gilroy to Joseph, 
Gilroy testified that at varions times, beginning March 19th, and for 
several weeks thereafter, he paid Joseph différent amounts, aggregat- 
ing $1,250, and that ail the payments yveve in bills, and no receipts 
v/ere taken. Joseph admits that he received from Gilroy, on Saturday 
and Sunday before the bankruptcy, $300 for légal services, and that he 
subsequently received $100, which Gilroy borrowed from Altschul, and 
he dénies that he received any more money from Gilroy. Of course, if 
Joseph's story is true, the $300 paid him for légal services before the 
bankruptcy, even if paid in anticipation of bankruptcy, may be re- 
examined by the court on the pétition of the trustée, pursuant to the 
provisions of section 60d, c. 541, Act July 1, 1898, 30 Stat. 562 [U. 
S. Comp. St. 1901, p. 3446], but, in my opinion, would not be liable 
to be summarily ordered to be repaid, except after an investigation of 
the question whether the fee was unreasonable, and, as to the $100 
which Joseph says was the proceeds of a loan made to the bankrupt 
after the bankuptcy, if that testimony is true, that amount, of course, 
was no part of the estate in bankruptcy. 

Upon such évidence I cannot bring myself to the conclusion that a 
summary order ought to be made. It is a serious case. Gilroy, Fein- 
man, the Korns, and Joseph ail entered into a scheme to prefer Mrs. 
Korn, if she is a creditor having a valid debt,. and to hide ail the prop- 
erty from the creditors, and they hâve successfully donc so. Joseph 
planned the détails and supervised the opération of the scheme, and is 
the one most responsible morally for the wrong done to the creditors ; 
but, in my opinion, it will not do to make summary orders against 
third parties upon such évidence as this. Feinman and Mrs. Korn, 
having been ordered, in the first proceeding, to pay back a portion of 
this property, promptly made an alleged confession to the receiver, as- 
serting that the goods and the proceeds had ail been given to Joseph to 
hold. The proceedings against Joseph are based substantially on their 
évidence and that of Gilroy. That the goods and their proceeds may 
hâve been given to Joseph to hold seems, perhaps, not improbable, but 
the évidence offered in this case against Joseph is, on its face, full of 
contradiction and improbabilities. It is given by witnesses who admit 
that they were engaged in a deliberate attempt to conceal the property 
and cheat the creditors, upon whose veracity presumably no reliance can 
be put. Their testimony differs radically from that given on the first 
proceeding, and is given to exculpate themselves from the liability im- 
posed upon them in that proceeding. And yet there is much in the 
story which seems probable. I think that, if the case had been tried by 
a jury, they might probably hâve found a verdict against Joseph for 
the same amount with which the référée has charged him. But the 
difïiculty is that this proceeding is not a trial before a jury, or upon 
140 F.— 47 
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issues before a court, but is a summary proceeding, and in my opinion 
the law never intended that a peremptory order shoùld be made in a 
summary proceeding against a third party on such évidence as this. 
It is only in clear cases, in which the proof is décisive, that the court 
is justified in making a peremptory order of this kind, especially against 
a third party, and he an officer of the court. I do not recall any case 
m which such an order ha« been made, where the fact of the original 
receipt of the property is denied, and particularly where the only proof 
that it was ever received is the mère oath of interested witnesses, un- 
supported by corroborative or documentary proof. It would be a 
dangerous précèdent to establish, if bankrupts, charged with conceal- 
ing assets, could simply, by asserting that their attorney had taken the 
property, make him liable to orders of this kind upon their unsupported 
testimony. The simple truth is that the receiver in this case has mis- 
taken the remedy. He and his attorneys hâve given great labor and at- 
tention to this case, and are entitled to commendation for their efforts, 
and ît is with regret that I find myself unable to confirm the referee's 
report, for Joseph ought to be legally liable for ail the property which 
has disappeared. It is a serious defect in the bankrupt law that it 
contains no adéquate provisions for criminal punishment for the fraud- 
ulent concealment of property in contemplation of bankruptcy. There 
is no class of questions in bankruptcy which give rise to so much dif- 
ficulty as thèse summary proceedings to compel the return of property 
or money to the trustée. It f requently hàppens that, while the évidence 
is such as to make it quite probable that the trustée is entitled to the 
property, an order cannot be made because of the want of certaint-y 
and çonclusiveness in the proof. Attorneys for trustées should not 
bring such proceedings without having décisive évidence to support 
them. In ail cases of doubt, a plenary suit is the proper proceeding. 
Such a suit may still be brought in this case, and any order made in 
this proceeding may provide that it is without préjudice to such a suit. 
But, although, in my opinion, the évidence in this case does not jus- 
tify a peremptory order that Joseph pay over this money, the évidence 
does tend to show professional misconduct on his part in this proceed- 
ing of so grave a character that it shoùld be made the subject of fur- 
ther investigation. His claim is substantially that, until actual pro- 
ceedings in bankruptcy were begun, it was légal for the firm of Gilroy 
& Bloomfield to turn over their property tp Mrs. Korn in payment of her 
claim, and that, although such payment might be a préférence under 
the bankrupt act, liable to be set aside in a suit by a trustée, it was 
entirely valid when made, and he was justified in advising it. But he 
advised, not only the transf er of property with which to pay Mrs. Korn, 
but a substantial sécrétion and concealment of most of the rest of the 
property. Even assuming that nothing that he did before the pétition 
in bankruptcy was fàled was illégal, he continued, after the pétition 
w'as filed, advising and assisting in carrying out the gênerai scheme for 
the concealment of the property and for preventing ifs application to 
the payment of the bankrupt's debts. His conduct was, in its nature, 
similar to that of a lawyer who knowingly lends his professional as- 
sistence to thieves in concealing property which they hâve stolen. 
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Moreover, the testimony which he gave, when examined under oath 
before Commissioner Alexander, appears to be, in many respects. 
entirely irreconcilable with the testimony which hç has given before 
the référée in this case, and with many of the conceded facts in the 
case. In view of ail thèse facts, I direct that the facts in this case be 
submitted to the grievance committee of the Bar Association of this 
city, for the purpose of considering whether proceedings shall be in- 
stituted against Joseph for his disbarment f rom the state courts and 
from this court. The receiver is also directed to give careful con- 
sidération to the question whether there are any civil or criminal pro- 
ceedings which can be brought against any of the parties to the pro- 
ceedings, by which substantially the whole of this estate has been ab- 
stracted and concealed. 



In re OWINGS, 
(District Court, E. D. North Oarolina. September 29, 1903.) 

1. BANKRUPTCY— HOMESTEAD EXEMPTIONS— CONSTRUCTION OF STAIB LAWS. 

ïhe provision of Const. N. C. art. 10, § 2, exemptlng from sale on exécu- 
tion tlie homestead "owned and occupied by any résident of this state and 
not exceedlng the value of one thousand dollars," is applleanie only to 
lands within the state; and a court of bankruptcy is not authorized to 
set off as a homestead to a bankrupt, who is a résident of North Caro- 
llna and domiclled therein, lands in another state. 

2. Same — JUKisDioTioN TO Set Off Homestead — Land in Another District. 

A court of bankruptcy is without jurisdietion to allot to a bankrupt, 
domiciled within Its district, a homestead in lands situated in another 
district. 

In Bankruptcy. On review of order of référée. 
R. A. Nunn, for creditors. 
Ernest M. Green, for bankrupt. 

PURNELL, District Judge. No other counsel appeared or fîled 
briefs, though the record shows several attorneys were before the 
référée, and this court has waited many days for briefs to be filed. 

Pétition to hâve homestead allotted in land owned by bankrupt, lying 
in the state of Maryland. Appeal and certificate from référée. D. A. 
Owings, residing and certified as having his domicile in Newbern, 
N. C, was duly adjudged a bankrupt. The trustée refused to allot the 
bankrupt a homestead exemption in lands scheduled by him, located 
in the state of Maryland, to which refusai the bankrupt excepted, and, 
upon a hearing before the référée the trustee's report was overruled, 
and the homestead asked for in lands so scheduled, lying in Maryland, 
ordered to be allotted. The creditors petitioned for a review of this 
order of the référée. 

The fédéral statutes make no exemptions, except of arms, ammuni- 
tions, and accouterments provided for in section 1638, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 1122]. In the act creating a uniform System 
of bankruptcy (Act Tuly 1, 1898, c. 541, § 6, 30 Stat. 548 [U. S. Comp. 
St. 1901, p. 3424]), it is provided: 
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"Thls aet shall not affect the allowance to banUrupts of the e^emptlona 
which are prescrlbed by the state laws in force at the time of the flUng of 
the pétition in the state wherein they hâve had their domicile for the six months, 
or the greater portion thereof immediately preceding the flling of the pétition." 

The fédéral statut© has thus adopted the state laws in regard to 
exemptions ; and in determining daims of bankrupts to exemptions 
the court pf bankruptcy will foUow the construction plaçed upon such 
laws by fhe highest court of the state, so far as they hâve received a 
construction, and beyond that will apply to them the gênerai, estab- 
lished rules of construction. Richardson v. Woodward, 104 Fed. 873, 
44 C. C. A. 235, 5 Am. Bankr. Rep. 94; Steele v. Buell, 104 Fed. 968, 
44 C. C. A. 287. 

It will be noted the act uses the word "domicile," and two things 
must concur to establish a domicile — ^the fact of résidence, and the in- 
tention of remaining. Thèse two must exist, or hâve existed, in com- 
bination. Shelton v. Tiffin and Perry, 6 How. 162, 12 L. Ed. 387. In 
the state Constitution the words "résident of the state" are used. In 
re Dinglehoef (D. C.) 109 Fed. 866, 6 Am. Bankr. Rep. 242. Both 
words are used in their légal sensé and advisedly. The bankrupt seems 
to rely on an expression found in Loveland on Bankruptcy, 424, which 
cites as aùthority, and the only aûthority, In re Stevens, Fed. Cas. No. 
13,392, 2 Biss. 373, where it is said, if the property is exempt under 
the laws of the state, of the bankrupt's domicile, it is exempt wherever 
it is situated. This is in confbrmity with the décisions and the statute 
that the act shall not afîect exemptions allowed by the state where- 
in thé bankrupt had his domicile. 

Article 10, § 2, Const. N. C, provides : 

"Every homestead, and the dwellings and buildings used therewith, not 
exceedlng in value one thousand dollars, to be selected by the ovvner thereof, 
or in lieu thereof, at the option of the owner, any lot in a city, town or vil- 
lage, with the dwellings and buildings used thereou, owned and occupled by 
any résident of this state and not exceedlng the value of one thousand dol- 
lars, shall be exempt from sale under exécution, or other final process obtalned 
on any debt. But no property shall be exempt from sale for taxes, or for pay- 
ment of obligations contraeted for the purchase of said promises." 

This section of the Constitution has been before the Suprême Court 
of the state many times. In Joyner v. Suggs, 132 N. C. 580, 44 S. E. 
122, the décisions of that court are reviewed at some length ; and while 
it was not the point in the case, the court, speaking through Justice 
Walker, on aùthority of former décisions, says: 

"This article of the Constitution créâtes no new estate. It only exempts 
from sale for debt property for the benefit of the debtor and his family. The 
framers of the Constitution," says the court, "mean exactly vrhat they said and 
ordained, that a certain part of the real property of the debtor should be set 
apart for his use and occupation, where he might dwell with his family in 
peace and contentment without any creditors to molest or make him afraid, 
so long as he might live, and to extend the beneflt of the exemption to the ^ 
wife during her life, etc. » ♦ • The leading idea, if not the only one, was 
to create an exemption, and not an estate, and an exemption, too, for a limit- 
ed period, leaving the estate, which the debtor already had in the land, unim- 
paired." 

No new estate is created. This seems to be a provision for rési- 
dents of the state of North Carolina, and applicable to property in North 
CaroHna. An analysis of the article of the Constitution cited justifies 
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a construction even more restricted than any which has corne under 
the notice of this court. Every homestead is exempt. Homestead 
means the place of the house or home place. Bouvier's Law Dictionary. 
(1) A home and the ground immediately connected with it; (2) the 
seat of the family (Webster), "owned and occupied by any résident of 
this State," justifying the inference that theframersof the Constitution 
had in mind occupancy, and not merely $1,000 worth of real estate, as 
is the gênerai practice and construction given to this article in the 
laying off of exemptions, and by many members of the bar. "Owned" 
— of course the debtor must own the land, for no new estate is created 
— "and occupied." The word "occupied" has as much force in this 
article of the Constitution as the word with which it is joined. This 
construction of the Constitution, and of the statutes passed in pur- 
suanbe thereof, though not the point in the case above cited, seems to 
hâve been in the mind of the court, as evidenced by the language in the 
opinion, and the décisions cited therein, and in full accord with the 
language of Justice Clark, now Chief Justice, in the concurring opinion 
in Thomas v. Fulford, 117 N. C. 681, 23 S. E. 635: 

"But It must be observed that the court could not amend the Constitution, 
and amld this confllct of décisions the path of safety is to return to the letter 
of the Constitution, 'lest we make the word of none effect by our traditions.' 
The worda to be found in the Constitution provide this — merely this and noth- 
Ing more: 'Every homestead ♦ * * not exceedlng In value one thousand 
dollars, • • * owned and occupied by any résident of this state, * ♦ » 
shall be exempt from sale under exécution.' Clearly this is a cessât executlo, 
and exemption from sale of that lot in favor of the 'owner and occupler.' 
When, by conveyance in the constltutional mode, he ceases to be owner and 
occupier, the exemption from sale ceases. Ile cannot assign and convey the 
exemption from sale to any one else, nor Is his right to a homestead forfeit- 
able. It Is Personal, and follows him as a constltutional right, to be assert- 
ed by him as long as he lives, and by his rainor chlldren, if he leaves any at 
his death, to any future lot which he may sélect as hls homestead, and as 
often as he changes his résidence by êonveylng the one he has. It is said, and 
doubtless with truth, that the constltutional convention of 1808 voted dowij 
the proposition to make the homestead a fee simple, and made it a llfe ex- 
emption, on the ground that the latter was more favorable to the debtor, for 
If the homestead were an estate in fee simple, annexed to and running with 
the land, a conveyance of it would deprive the grantor of ail future right to 
homestead, since it 'could not exeeed $1,000'; whereas If it were, as It'was 
made. a mère exemption from exécution, the debtor being authorized to con- 
vey the land [with hls wife's assent], he could assert a new homestead ex- 
emption whenever, in the requirements of our busy modem llfe, he mlght 
flnd it convenient to change hls résidence." 

"The exemption law of North Carolina has no extraterrltorial force." Balk 
V. Harrls, 122 N. C. 64, 30 S. E. 318, 45 h. R. A. 257. 

The courts of bankruptcy are expressly limited to the exercise of 
bankruptcy jurisdiction within their territorial limits. Bankr. Act 
July 1, 1898, c. 541, § 2, 30 Stat. 545, 546 [U. S. Comp. St. 1901, p. 
3420]. And the Suprême Court, in Lathrop v. Drake, construing a 
similar provision in the act of 1867 (14 Stat. 517, c. 176), says : 

"When the act says they shall bave jurisdiction within their respective dis- 
tricts, It means the jurisdiction Ig to be exercised in their respective juris- 
diction." 

This opinion is later cited in Re Burbank, 93 U. S. 179, 23 L. Ed. 542, 
and the authorities are well collated in Bear v. Chase, 99 Fed. 923, 40 C. 
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C. A. 183. Section S, subd. 11, Bankr. Act July 1, 1898, vests the court 
with jurisdiction to détermine daims of bankrupt for the exemption, 
and subdivision 10, to confirm referee's findings, etc. ; but this does not 
extend the jurisdiction of the court beyond the territorial limits to 
which this jurisdiction is expressly confined by the act. There is ample 
authority for the institution of ancillary proceedines in other jurisdic- 
tion, where the court would hâve jurisdiction of the property. While 
the law of the domicile would be followed by that court, it wrould be 
necessary for this court to hâve jurisdiction, both of the property and 
of the person. As said by Judge Shiras, In re Schrom (D. C.) 97 Fed. 
760, the property is not within the proper territory of the jurisdiction 
of this court, and this court can exercise no control over such property. 

Reverting again to the case cited and relied on, In re Stevens, the 
opinion was delivered by District Judge Hopkins, of the Western Dis- 
trict of Wisconsin, and was in regard to personal property which had 
been attached in the state of Illinois. The opinion bears date October, 
1870. This property was exempt under the laws of Wisconsin, but was 
not exempt under the laws of Illinois, which attachments are over- 
ruled by an express act of Congress. The creditors appeared in the 
District Court, thus submitting their claims to its jurisdiction, and 
upon this point it is in full accord with the présent law. The case at 
bar concerns real estate lying within another jurisdiction; and, while 
ail of the property of the bankrupt is vested in the trustée (section 70, 
30 Stat. 565, 566 [U. S. Comp. St. 1901, p. 3451] ; In re Engle [D. C] 
105 Fed. 893), under the act of Congress to take charge of it or sub- 
ject it to sale, "reduce to money the property of the estate," as required 
by section 47, subd. 2, Act July 1, 1898 (30 Stat. 557, c. 541 [U. S. 
Comp. St. 1901, p. 3438]), it would be necessary for the trustée to com- 
mence ancillary proceedings in the jurisdiction where the property lies. 

As intimated, there is great doubt whether the bankrupt would be 
entitled to a homestead exemption to property lying beyond the 
State, without occupancy; and, having his domicile in North Carolina 
under the bankrupt act, and his résidence in North Carolina under 
the state Constitution, it is difficult to see how he can occupy this land 
in the state of Maryland, though it may be so. If the bankrupt bas the 
mind to return to Maryland, and does not combine with résidence 
in this district the intention of remaining, he has no domicile in this 
district or state, and could not claim a North Carolina homestead under 
the section of the bankruptcy act invoked, the law of the domicile. If 
he does intend to remain, he cannot "occupy" the land in Maryland, 
and one of the essentials under the law of his domicile is lacking. The 
land is not exempt under the Constitution and laws of North Carolina. 
In the opinion of the court for the reasons stated, this court has no 
jurisdiction to allot a homestead exemption in lands lying in Maryland, 
and, under the laws of North Carolina, even if the court had jurisdic- 
tion, the bankrupt is not entitled to such exemption. 

It is therefore considered and decreed that the référée be reversed, 
and his order to the trustée overruled. The trustée in this case was cor> 
rect in his construction of, and the référée was mistaken as to, the law. 
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THE JUMNA, 

(District Court, S. D. New York, September 8, 1905.) 

1. Collision — Liability— Faxjlts of Navigation. 

Légal liability for damages for a collision does net Becessarlly arîse 
from acts or omissions which may hâve caused, or might bave prevented, 
tbe collision ; but a fault of navigation imposing such liability mnst be 
one wUlch was clearly bad seamanship at the time, Irrespective of its re- 
sults. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dig. Collision, § 16.] 

2 Same— Tow AND Steamship Beinq Moved fkom Pieb— Inévitable Accident. 
Wbile three tugs were engaged in moving a steamsbip from a pier in 
East river, a short distance above Brooklyn Bridge, to a point below the 
bridge, and after they bad reached about the middle of the river and 
had exchanged signais with a tug coming up the river vrith tows to pass 
starboard and starboard, the hawser by whlch tbe forward tug was pull- 
ing the stem of the steamship around to head her downstream broke, 
and a collision resulted between her and the upward-bound tows, and the 
latter were also driven against the piers on the Manhattan slde and in- 
juries were caused to both vessels and piers. HeU, under ail the facts 
and circumstances shown, that there was no légal fault on the part of any 
of the vessels, but that the collisions were the resuit solely of the break- 
Ing of the hawser, which was attributable in a légal sensé to Inévitable 
accident. 

3. Same — Manneb of Making up Tow. 

A tug passing up East river, in the vleinity of Brooklyn Bridge, with 
three tows arrangea on tvvo lengths of hawser, the whole extending to a 
length of 800 or 900 feet, cannot be held liable for a collision between 
her tows and another vessel, solely on account of the manner irr vvhieh 
the tow was made up, sinœ, while such a long tow Is more unmanageable 
than a shorter one, and imposes the duty of extrême care on the tug in 
such waters, it is neither illégal nor unusual. 

In Admiralty. Suits for collision. 

Win g, Putman & Burlingham (Charles C. Burlingham, of counsel), 
for the Gypsum King, the Gypsum Emperor, and the J. B. King & Co. 
No. 19. 

James J. Macklin, for the McCaldin Brothers and the J. S. T. Stran- 
ahan. 

Butler, Notman & Mynderse ( Wilhelmus Mynderse, of counsel), for 
the W. Freeland Dalzell. 

Convers & Kirlin (J. Parker Kirlin, of counsel), for the Jumna. 

Henry W. Taft (Joseph H. Choate, Jr., of counsel), for New York, 
New Haven & Hartford R. Co. 

HOLT, District Judge. Thèse suits are brought to recover damages 
for certain collisions which followed the breaking of a hawser while 
the steamship Jumna was being towed in the East river, on Decem- 
ber 7, 1904. The Jumna that morning was lying in the East river 
at Arbuckle's Wharf, Brooklyn, about a quarter of a mile above the 
Brooklyn Bridge. The McCaldin Bros. Co. had contracted with the 
captain of the Jumna to provide three tugboats to move the Jumna 
from Arbuckle's Wharf to the Erie Basin, South Brooklyn. The Mc- 
Caldin Bros. Co. accordingly that morning sent three tugboats to the 
Jumna — the McCaldin Brothers, the James S. T, Stranahan, and the 
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W. Freeland Dalzell. The Jumna lay at the end of the pier, headed 
down the river. There was a projection out into the river from the 
lovsrer end of the pier, malcing a jog or pocket, in which the bow of 
the steamer lay. The Dalzell took a hawser from the starboard choclc 
of the steamer. The Stranahan was made fast to the starboard quar- 
ter of the steamer, and the McCaldin Brothers was made fast alongside 
of the Stranahan. Capt. Howe, the pilot of the McCaldin Brothers, 
went on the bridge of the Jumna to generally direct the opération of 
the removal. The Stranahan and the McCaldin Brothers first moved 
the steamer back a littlé, so that her stem cleared the projection on 
the pier, and then the Dalzell headed out into the stream, towards the 
New York end of the bridge, and towed the Jumna out to about the 
middle of the river. The tide was strong flood, and, as the river changes 
its direction a little at the bridge, so that a flood tide above the bridge 
sets over towards the New York shore, the efïect of the tide upon the 
steamer increased as she approached the middle of the river. After 
the steamer arrived at about the middle of the river the Dalzell gradu- 
ally began working across the bow of the Jumna and heading towards 
Brooklyn, with the intention of pulling the bow of the Jumna around 
and going down the river, and the McCaldin Brothers cast oiï from the 
Stranahan, with the intention of going around the stern of the steam- 
er and making fast on her port quarter. About this time the pilot on 
the Dalzell noticed a tug and tow coming up the river, under the 
bridge. The tug was the Gypsum King. She had in tow, on a hawser 
of about 40 fathoms, the schooner Gypsum Emperor and a barge, the 
J. B. King & Co. No. 19, side by side, the barge being the starboard 
boat, and trailing behind them, on another hawser of about 40 fath- 
oms, was the schooner Calabria. When the Gypsum King was about 
under the center of the Brooklyn Bridge, and about 600 feet from the 
Dalzell, the Dalzell gave a signal of two whistles, indicating an in- 
tention to pass starboard to starboard, and the Gypsum King replied 
with two whistles, assenting to the proposed maneuver. Thereupon 
the Dalzell worked steadily over, heading more and more towards the 
Brooklyn shore, endeavoring to pull the head of the steamer around. 
But the tide was strong, the tug McCaldin Brothers had not yet got 
made fast on the port quarter of the Jumna, and not much impression 
as yet had been made on the course of the steamer, which was still 
heading down and across towards the New York shore, when suddenly 
the hawser leading from the Dalzell to the Jumna parted near the 
stem of the Jumna. Capt. Howe directed the McCaldin Brothers to 
go back to the starboard side of the steamer forward and push against 
the steamer, and the Dalzell turned around and went back around the 
steamer's stern to co-operate. Meanwhile the Stranahan backed, at- 
tempting to carry the Jumna back, but the effect of the Stranahan's 
backing seemed to be principally to turn the steamer's head more di- 
rectly across the stream, and the tide carried her over somewhat 
toward the New York shore. As soon as the hawser broke, the Gyp- 
sum King starboarded her wheel, and the men on the boats in her tow 
did the same. The Gypsum King kept on at full speed and safely 
passed the Jumna, between her and the New York shore, but the barge 
No. 19 came in collision with the Jumna, on her port bow, causing ser- 
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ious injuries both to the Jumna and the barg-e. Immediately after the 
collision, and after the barge and schooner had worked along in front 
of the steamer, the Gypsum King started ahead on her hawser, at full 
speed, in an effort to haul the boats in her tow clear of the New York 
piers. The effort, however, was unsuccessfui, and both the Gypsum 
Emperor and Barge No. 19 came in collision with Pier No. 38, leased 
by the New York, New Haven & Hartford Railroad Company, caus- 
ing serious damage to the pier and to the two vessels. Then the Cal- 
abria came on with the tide, and struck the stern of Barge No. 19 with 
her stem, damaging both the Calabria and Barge No. 19. One of thèse 
suits is brought by the J. B. King Transportation Company, the owner 
of the tug Gypsum King and owner or charterer of the boats in her 
tow. Another of the suits is brought by the Mercantile Steamship 
Company, Limited, the owner of the steamship Jumna. Another of 
the suits is brought by the New York, New Haven & Hartford Rail- 
road Company, to recover for damages to the pier. Ail thèse suits 
hâve been tried together. 

It is easy, after such an accident, upon a minute scrutiny of the facts, 
to discover certain acts or omissions, without which the collision might 
not hâve occurred. But légal liability for damages does not neces- 
sarily arise from such acts or omissions. A fault of navigation impos- 
ing légal liability for a collision must be one which was clearly, at the 
time, bad seamanship, irrespective of its results. Various faults are 
claimed to bave been committed in this case. It is claimed, in the 
first place, that the steamer should not hâve been moved at ail until 
slack water, but there is no proof that vessels of that size cannot be 
moved safely, and are not habitually moved safely, in the East river, 
without waiting for slack water. It is asserted that it was a fault not 
to take the Jumna out stern first, and then, after she was clear of the 
pier, to take her straight down the river, without turning her bow 
around. But there is no évidence that the manner in which she was 
taken out was unusual, and there is évidence that there was a project- 
ing pier and a steamer lying back of her stern, which might hâve in- 
terfered with her being safely taken out stern first. In other words, 
the question of the method of taking her out was one of judgment 
on the part of Capt. Howe, who was supervising the opération. It 
is claimed that the vessel should not hâve been taken out so far into the 
river before her head was turned down toward the Brooklyn shore. 
But while, in view of the strength of the tide in the middle of the river, 
it perhaps might bave been somewhat wiser to bave turned the Jumna 
down the river sooner, I cannot think that the neglect to do so amount- 
ed to such a substantial fault of navigation as to impose liability for 
this accident. The statute requires vessels navigating the East river 
to do so near the middle of the river. The river at that point is only 
about 1,500 feet wide, and I think that the évidence shows that the 
Dalzell worked over toward the Brooklyn shore and began the attempt 
to haul the bow of the Jumna around at about the proper time to do so. 
It is claimed that the Dalzell was in fault for giving a signal of two 
whistles to pass starboard to starboard, and that the Gypsum King 
was in fault in acquiescing and giving two whistles in reply. I think, 
on the évidence, that at the time thèse whistles were sounded the Gyp- 
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sum King had the Dalzell and the Jumna a little on her starboard hand, 
but I do not think that the starboard hand rule applies with full force 
to, this case. The Jumna was being taken out from her dock, and had 
not yet entered upon her intended course. It must hâve been apparent 
to the, Gypsum King that the Dalzell was in the act of hauling the bow 
of the Jumna around, and that her course was intended to be down 
the river. There were several vessels between the Gypsum King and 
the New York shore, and, in the position in which the two flotillas 
were, I think it woûld hâve been impracticable and dangerous for them 
to attempt to pass port to port. Almost ail the witnesses experienced 
in navigation admitted that two-whistle signal was correct, that the 
proper maneuver under the circumstances was for the vessels to at- 
tempt to pass starboard to starboard, and that they would hâve so 
passed in safety if the hawser had not broken. It is alleged that the 
Jumna was at fault for furnishing a poor hawser. The évidence of 
the experts on ropes, as to the quality of the hawser that broke, is quite 
conflicting. I think, however, that the évidence preponderates that 
this was a good hawser. At ail events, there is no évidence, in my 
opinion, that the officers of the Jumna or the pilot of the Dalzell had 
any reason to believe or suspect that it was not a good hawser. It 
was only six months old ; it was made of good material ; it was, if any- 
thing, a little larger than the usual size of hawsers used for such a 
purpose. Some of the witnesses for the Jumna assert that the Dal- 
zell improperly subjected the hawser to a sudden jerk or jump, and 
that that was the cause of ,its breaking. I think that the évidence pre- 
ponderates that the strairi on the hawser was steady and continuons 
for some time before it broke, and that there was no fault in the man- 
agement of the Dalzell which caused the rope to break. It is claimed 
that the Dalzell had hauled over into a position too far back of the 
bow of the Jumna, so as to produce an undue strain on the hawser, but 
I do not think that the évidence establishes that the Dalzell in that 
respect adopted any unusual or improper position or course of pro- 
cédure. 

There are two alleged faults in respect to which I hâve felt consid- 
érable hésitation. One is the neglect of the tug McCaldin Brothers 
to make fast on the port quarter of the Jumna before the hawser 
broke. The Jumna had employed three tugs to move her. She was 
not to be under her own steam, and was to dépend entirely upon the 
auxiliary power of the tugs. She was entitled, therefore, to the serv- 
ice of three tugs, and she was entitled to hâve them render that serv- 
ice in the most effective manner. The évidence is clear that, after the 
steamer got out clear of the pier, the two tugs, the Stranahan and the 
McCaldin Brothers, could act more efficiently by having one made fast 
on each quarter, instead of both being made fast on one quarter side 
Ijy side. In the former situation, if one tug worked its propeller for- 
ward and the other backward, they could assist materially in turning 
the steamer, and, in that situation, they could, in ail respects, exercise 
a more efficient control over the steamer. I think that if the McCaldin 
Brothers had been made fast to the port quarter of the Jumna, while 
the Stranahan was made fast to the starboard quarter, there is some 
likelihood that they might hâve afforded such assistance to the Dalzell 
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in gettîng the steamer's bow around, that the hawser might not hâve 
broken, and also that, after the hawser did break, they might hâve 
succeeded in backing the Jumna, or holding her from being swept 
over towards the New York shore by the tide, so as to hâve avoided 
the collision. But the McCaldin Brothers could not go on the port 
quarter until the steamer was safely clear of the pier and there was 
adéquate room to go around her stern. It would not take long for the 
Jumna, after she left the pier and got under headway, to reach the 
middle of the river. The proof is that Capt. Howe, after the steamer 
got clear of the pier, ordered the McCaldin Brothers to change her 
position and make fast on the port quarter, and that the tug endeavored 
to do so, and had got around on the port quarter, but before she could 
make fast the hawser broke. Some claim is made that the McCaldin 
Brothers left the Jumna and went ofï on other business for a while, 
but I think the évidence is clearly to the contrary. Upon the whole, 
1 do not think that the évidence establishes that there was any such 
delay in her casting ofif from the Stranahan and getting into proper 
position and making fast on the port quarter of the Jumna as would 
justify a fmding that she v;as guilty of négligence in that respect, mak- 
ing her liable for the collision. The other alleged fault, in respect to 
which I hâve also felt considérable hésitation, relates to the makeup 
of the tow of the Gypsum King. It is claimed that the Gypsum King 
was coming up the river at too great a speed, but I do not think that 
the évidence establishes that charge. I hâve felt, however, considér- 
able doubt whether the Gypsum King ought not to be held responsible 
for the length of her tow, and the way in which it was arranged. 
The entire iîotilla must hâve been about 800 or 900 feet in length, more 
than half the width of the river at that point. I think it would hâve 
been safer if the towing hawsers had been shorter, and probably the 
fact that the Calabria was trailing after the barge No. 19 and the 
Gypsum Emperor made them somewhat less responsive to the star- 
board helm than they would hâve been if the three boats in tow had 
been side by side. I doubt, however, whether it would hâve made 
very much différence, and, if the three boats had been side by side, 
it seems probable that at least two boats might hâve been injured in 
the collision with the Jumna, instead of one. The practice of towing 
on such long hawsers, in such a narrow and crowded part of the river, 
has often been criticised by the courts, but Congress bas never prohib- 
ited the practice, and such a method of towing is usual in this harbor. 
A tug which makes up its tow in such a manner undoubtedly is bound 
to a high degree of care ; but, such a method of making up a tow being 
usual and not being illégal, I am not able to see that the tug should be 
held liable for the collision simply because such a long tow is inherent- 
ly more unmanageable than a shorter one. The tug was bound, in its 
navigation, to use extrême care ; but, as I fail to see in this case that 
a proper degree of care was not used, I can see no justice in holding 
this tow liable in this case simply because of the accident. If it was 
not a légal fault to make up the tow in such a manner originally, it 
did not become a légal fault because a collision occurred. 

Upon the whole, imder ail the circumstances of the case, I am not 
able to see that there was any actual fault in the navigation of thèse 
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vessels down to the time that the hawser broke. Almost ail the wît- 
nesses, experienced in navigation, assert that the sole cause of the 
collision was the breaking of the hawser. After the hawser broke it 
seems to me that ail that occurred was in a légal sensé inévitable. It is 
asserted that the Gypsum King should hâve cast off her line, and that 
the vessels in tow should hâve dropped their anchors. That possibly 
might hâve produced a better resuit, and might not. It was a question 
si judgment. The collision was imminent; ail the parties were acting 
in extremis ; whether the tug should cast off her line and leave the ves- 
sels in the tow to shift for themselves, or should go ahead at full speed 
and try to haul them clear of the New York piers, was a question of 
judgment; and an error of judgment, if one was committed, which I 
doubt, ought not to be considered, under such circumstances, a fault. 

Upon the whole, in my opinion, there was no légal fault in the navi- 
gation of any of the vessels, but the collision was the resuit of an 
inévitable accident, in the sensé of the admiralty law. My conclusion 
:s that ail the libels should be dismissed, with costs to the McCaldin 
Brothers and the Stranahan, and to the Dalzell, against the parties 
who hâve made claims against them, respectively. 



UNITED STATES v. ÏEUNG CHU KBNO, 

(District Court, D. Montana. September 2, 1905.) 

No. 1,054. 

Â.UENS — Pboceedino pob Déportation- of Chinesb Peeson — Effect of Dis- 

, CHAEGE BY COMMISSIONEE. 

A United States commissloner exercises spécial autliorlty In Chinese 
cases, and where a Chinese person charged wlth being unlawfully In the 
United States bas had a bearing regular in form before a commissloner, 
who bas adjudged that such person Is entitled to be and remain wlthin 
the United States and bas ordered bis discharge, the décision is determi- 
native of the issue, and such person cannot be agaln apprehended and pro- 
eeeded against upon a complalnt flled In the District Court of the same 
district upon substantlally the same facts. 

[Ed. Note. — Citlzenshlp of the Chinese, see notes to Gee Foolf Sing v. 
United States, 1 O. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 
332.] 

Proceeding for Déportation of Chinese Person. 

Cari Rasch, U. S. Atty., and J. Miller Smith, Asst. U. S. Atty. 
Sanders & Sanders and Edwin S. Booth, for défendant 

HUNT, District Judge. Yeung Chu Keng, a Chinese person, was 
arrested on the 2Sth of April, 1905, at BilHngs, Mont., charged with 
being unlawfully within the United States, in violation of the act 
of Congress approved May 6, 1882, and the acts amendatory thereto 
and supplementary thereof. The Chinaman was taken before F. P. 
Sterling, a United States commissioner at Helena, Mont., where he 
pleaded that he was not unlawfully within the United States, but 
lawfully therein, and entitled to be and remain in the United States. 
Upon May i6th the matter was heard by United States Commissioner 
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Sterling, the government being represented by the assistant United 
States district attorney for the district of Montana, and the défendant 
by his counsel. After hearing the évidence, the commissioner decided 
that the défendant was entitled to be and remain in the United States 
and ordered that he be discharged. Immediately after the order of 
discharge had been made by the United States commissioner, the de- 
fendant was arrested again by a Chinese inspecter of the United States 
Immigration Service, and a complaint was filed in this court, charging 
that the défendant, a Chinese person, was unlawfully in the United 
States of America, in violation of the Chinese exclusion act approved 
May 6, 1882, and the acts amendatory thereof and supplementary there- 
io, and praying for a warrant of appréhension. The défendant was 
apprehended and brought before this court. 

Through his counsel, he has interposed what is styled a "plea in 
bar," wherein are recited the facts of his first arrest, of his trial and 
hearing before the United States commissioner, of the détermination 
of the commissioner that he was entitled to remain in the United States, 
of his discharge, and the fact of his arrest by warrant issued out of 
this court. The défendant then sets forth that United States Com- 
missioner Sterling, before whom défendant was taken in the original 
action and the issue joined thereon, had concurrent, original, final, and 
-complète jurisdiction of the said matter with the judge of this court, 
and that upon the défendant being taken before such commissioner, 
and the issue of his right to be and remain in the United States having 
been tried and determined, the jurisdiction of the commissioner became 
exclusive, and this court and the judge thereof hâve no jurisdiction to 
hear and détermine the question of the right of the défendant to be and 
remain in the United States ; hence, that the judgment of the commis- 
sioner is a bar to the further prosecution of this action. The défendant 
appends to his plea a certified copy of the proceedings before Commis- 
sioner Sterling in the investigation had by that officer. 

It .ippears from the reasons given in the opinion of the commissioner, 
which is certified, that the défendant ofifered a certificate issued under 
the treaty between the government of the United States of America, 
and the government of China, in conformity with section 6 of the act of 
Congress of the United States, approved July 5, 1884 (23 Stat. 116, c. 
220 fU. S. Comp. St. 1901, p. 1307]). The commissioner held that the 
certificate showed the identification of the défendant at the time of his 
landing, and that he believed from the évidence of the défendant him- 
self that he was a merchant, notwithstanding that the certificate showed 
that the défendant was a salesman and accountant, instead of a mer- 
chant; that at the time défendant secured his certificate, he was in 
fact a merchant, and had an interest in a large mercantile establishment at 
Hong Kong ; and that he went to San Francisco as a merchant, and as- 
sumed charge of a grocery house which had been left to him and his 
brother under the last will and testament of his father. 

The district attorney makes no point upon any informalify of the plea 
interposed by the défendant. Nor is there any question in the case of 
fraud or misconduct or abuse on the part of the commissioner. It is 
also agreed that the court may pass upon the single question whether, 
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after a Chinese person charged with being unlawfully in the United 
States has had a iîearihg reguïar in f orm beîore a United States commis- 
sioner, and it has been adjudged by the commissioner that such Chinese 
person is "entitled to be and remain within the United States," and after 
the commissioner has made an order discharging such person, he may 
again be apprehended and proceeded against upon complaint instituted 
in a District Court of the United States in the district in which the com- 
missioner has exercised such authority as is just referred to. I shall 
hold that he cannot be, where the proceeding before the commissioner 
appears to hâve been regular, and a hearing has been had, and a décision 
regularly made. The ruling of the commissioner may hâve been er- 
roneous — that is, against the évidence or contrary to law; but, in the 
absence of sqme showing of fraud or gross irregularity amounting to 
positive abuse, his judgment must be regarded as a détermination of the 
issue. 

This conclusion is reached after considering that the proceeding to 
inquire into the status of a Chinese person charged with being unlaw- 
fully within the United States is intended to be summary in its charac- 
ter. The, commissioner . has the same power and authority that the 
judge of this court would hâve in such an investigation. His function 
is that of a judicial ofBcer, aiding to ascertain contested facta on which 
the alien's right to be in the country has been made by Congress to dé- 
pend. Fong Yue Ting v. United States, 149 U. S. 698, 13 Sup. Ct. 
1016, 37 L. Ed. 905. Congress piight hâve intrusted the final déter- 
mination of the facts on which the right to remain in the United States 
dépends, to executive officers, and their judgment of the existence of 
those facts might hâve been made final. It has not done so, but the 
fact that it has authorized judicial investigation does not justify the 
opinion that repeated investigation may be had, where the status of the 
Chinese person has been once regularly investigated, and he has been 
dischargedj and the govemment seeks another investigation upon sub- 
stantially the same facts as it relied on in the first inquiry. 

The Suprême Court held, in Nishimura Ekiu's Case, 142 U. S. 
651, 12 Sup. Ct. 336, 35 L. Ed. 1146, that while Congress might author- 
ize courts to investigate and ascertain the facts upon which an alien's 
right to land was made by the statutes to dépend, "yet Congress might 
intrust the final détermination of those facts to an executive officer, and, 
if it did so, his order was due process of law, and no other tribunal, 
unless expressly authorized by law to do so, was at liberty to reexamine 
the évidence on which he acted, or to controvert its sufficiency." And 
again in Fong Yue Ting's Case, supra, the court held that the proceed- 
ing is but a method of enforcing the return to his own country of an 
alien who has not complied with the conditions upon the performance 
of which the national government, acting through the proper depart- 
ment, has determined that hiS continuing to réside in the United States 
shall dépend. 

The power tô exclude or expel aliens, being a power affecting inter- 
national relations, is vested in the political departments of the govern- 
ment, and is to be regulated by treaty or by act of Congress, and to be 
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executed by the executive authority, according to régulations establish- 
ed, except so far as the judicial department bas been authorized by 
treaty or by statute, or is required by the Constitution, to intervene. 
Fong Yue Ting v. United States, 149 U. S. 709, 13 Sup. Ct. 1016, 37 
L. Ed. 905. We read that the executive authority alone under treaty 
stipulations was once exercised by the Président in certain instances, 
involving the surrender of persons found in this country charged with 
crime in another. Congress, however, later on provided for preliminary 
examinations before a judge or commissioner ; but the authorities are 
that in such cases the sufficiency of the évidence on which he acts can- 
not be reviewed by any other tribunal, except as permitted by statute. 
In re Oteiza, 136 U. S. 330, 10 Sup. Ct. 103 1, 34 L. Ed. 464. The 
reasoning of the Suprême Court regards investigation into the status 
of Chinese persons as comprehended within those matters which Justice 
Curtis, in Murray v. Hoboken Co., 18 How. 272, 15 L. Ed. 372, dis- 
cussed as "involving public rights which may be presented in such form 
that the judicial power is capable of acting on them, and which are 
susceptible of judicial détermination, but which Congress may or may 
not bring within the cognizance of the courts of the United States, as it 
may deem proper." 

The proceeding before a commissioner or judge, as provided for 
in section 6 of the act of May 5, 1892 (27 Stat. 25, c. 60 [U. S. Comp. 
St. 1901, p. 1320]), is in no proper sensé a trial and sentence for a 
crime or ofifense ; nor is an order of déportation a punishment for crime. 
The whole proceeding is a method for the ascertainment of a fact, 
whether certain conditions exist. Upon what conditions aliens shall be 
permitted within the United States is a question to be determined by 
the political department of the government. United States v. Ju Toy, 
198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040. If, when a Chinese 
person is discharged by a United States commissioner after heairing, 
another complaint may be laid before a United States District Court or 
judge, based upon the same facts, it is in effect a re-examination into 
the facts. If one re-examination may be had, why not several before 
différent commissioners ? As shown, this cannot be had, where discre- 
tionary power is vested in an executive authority, unless authorized 
by statute; and by analogy, where, as in Chinese déportation cases, 
judicial aid is invoked to ascertain facts in aid of the exercise of polit- 
ical and executive measures, if it bas been regularly pursued, I do not 
believe that another ascertainment is permissible, unless fraud or abuse 
is relied on. Certainly there is no express power given by statute to 
this court to revise a décision by a commissioner in a Chinese case, 
where the défendant bas been discharged (no appeal even is given to 
the government), and in the absence of such express power of revision 
this court does not possess authority to do that which in practical effect 
is revision. 

I therefore hold that a commissioner exercises spécial authority in 
Chinese cases. ' Where, after a hearing regularly had, he finds and ad- 
judges the Chinaman not lawfully entitled to be or remain in the United 
States, he shall order déportation. Where he fails soto find,the log- 



752 140 FEDERAL REPOETBB. - 

îcal resuit îs release from the charge, and unlessfraud or abuse ontHe 
commissioner's part is shown, no right of reviéw exists in this court. 
In re Wood ( D. C. ) 95 Féd. 288. 
The proceeding is dismissed. 



In re WELLS. 

'(District Court, M. D. Pennsylvania. November 9, 1905.)] 

No. 634 

1. Sales— Conditions — Sau; ob Bailment. 

: Whether a transaction by which goods are placed by one party In the 
hands of another to be sold is a bailment or a sale dépends on its inhérent 
cbaracter and purpose, and it Is immaterial what name is glven to It, or 
that it is an agreed condition that title shall not pass until payment is 
made. 
[Ed. Note. — For cases In point, see vol. 43, Cent. Dig. Sales, §§ 7-11.] 

2. Bank±iupTct— Réclamation of Propebït— Conditional Sale— Consigned 

AcaouNî. 

The bankrupt for a number of years had dealt In silk thread which she 
purchased from claimants. Having fallen behind In her payments, it 
was arranged that thereafter the goods shonld be "consigned" to her, and 
that the goods on hand should be Invoiced and credited on her gênerai in- 
debtedness and charged to her on "consigned account." She was to re- 
port monthly the goods on hand and the amount sold, paying for the latter 
at the regular wholesale priées at which the goods were billed to her. It 
was' further agreed that the goods should remain the property of claim- 
ants and subject to thelr order. No restriction was made on the manner 
of selling, or the priées to be charged by her, and she kept no separate ac- 
count of receipts from goods sold. Held, that as to her creditors the trans- 
action was a sale, and that the goods on hand at the time of bankruptcy 
could not be reclaimed, whether they were on hand when the arrangement 
was made or received thereafter. 

In Bankruptcy. Sur pétition of New London Wash Silk Company 
for réclamation of certain property. 

F. E. Beers and R. L. Grambs, for petitioners. 
A. V. Bower, for trustée. 

ARCHBALD, District Judge. There is no particular magîc în the 
term "consigned" or "consigned account." In a sensé ail goods shipped 
to another are consigned to him. The question is what was the in- 
hérent character of the transaction, which dépends upon the purpose of 
it. Were the goods put in the hands of the one party by the othe*, 
to be sold for him and on his account, creating the relation of principal 
and factof ; or were they turned over to such party, to be treated and 
disposed of as his own, being responsible to the other simply for the 
price? In the one case we hâve a trust or bailment, the goods through- 
out being those of the consignor or principal, as well as the moneys 
received for them. In the other there is a sale ; the superadded con- 
dition, sometimes appearing, that the title shall not pass until the goods 
are paid for, amounting to nothing as a restriction upon it. The 
cases of McCullough v. Porter, 4 Watts & S. 177, 39 Am. Dec. 68» 
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and Keystone Watch Co. v. Bank, 194 Pa. 535, 45 Atl. 328, are examples 
of the one class ; and Thompson v. Paret, 94 Pa. 275, Peek v. Heim, 
127 Pa. 500, 17 Atl. 984, 14 Am. St. Rep. 865, and Braunn v. Keallv, 
146 Pa. 519, 23 Atl. 389, 28 Am. St. Rep. 811, of the other; of which 
Thompson v. Paret and Peek v. Heim are particularly significant; 
the arrangement there being denominated a consignment, but this 
being held ineffectuai to disguise the real character of the transaction. 
The subject is well disposed of in 24 Am. & Eng. Encycl. Law (2d 
Ed.) 1026, where it is said: 

"In case of goods consigned to be sold for the consignor, who Is to regulate 
the priée and terms of sale, the factor is an agent, and the contract one of 
ballment. And thls Is so, though the consignment is made on a del credere 
commission. If, however, the consignée or factor is to sell upon terms fixed 
by himself, and is bound to pay to the consignor a fixed price, the contract 
is one of sale." 

In the présent instance, the bankrupt, Harriet E. Wells, and the 
firms of which she had been a member, had handled the silk thread of 
the claimants, the New London Wash Silk Company, for a number of 
years. In September, 1904, however, having fallen behind in her pay- 
ments and become considerably indebted to them, it was arranged that 
thereafter the goods should be "consigned" to her — as it was said — in- 
stead of being sold to her in the regular way. It was further provided 
that she should take an inventory of those which she had on hand, which 
were to be thereupon credited on her gênerai indebtedness and charged 
to her on "consigned account," and be thereafter regarded as held in that 
way. With respect to thèse, and those which were subsequently re- 
ceived, she was to report monthly the amount she had on hand and the 
sales which she had made, paying for the latter the regular wholesale 
priées, at which the goods were billed to her. It was urged by the 
silk company that the money received f rom sales should be kept separate, 
but this Mrs. Wells declined to accède to, as being impracticable. Il 
was stiputated, however, that the goods should remain the property of 
the company, and that they were to be at liberty at any time to come and 
take them. At the time of this arrangement Mrs. Wells had on hand 
goods to the amount of $168.95, and some $485.87 were subsequently 
sent her, making a total of $654.82. Of this, at the time she went 
into bankruptcy, April 14, 1905, she had sold $448.73, and had paid to 
the silk company on account at various times $172.38, leaving $482.- 
44 to be accounted for, on the strength of which the balance in her 
hands at the time of her bankruptcy, amounting to $206.09, is now 
claimed. 

The right to this, as pointed out above, dépends, not on what the 
transaction was called, but on what was its real character. Were the 
goods sent to Mrs. Wells by the silk company to be sold on their 
account, she merely acting as their factor or agent in disposing of 
them ; or, in making sales did she act for and on her own account, real- 
izing what she could, and being answerable to them only for the whole- 
sale price ? It seems to me that there can be but one answer to this 
inquiry. As to goods which she had on hand September 8, 1904, at 
the time of the supposed change in her relation to the silk company, 
there could be no such shifting over from one account to the other, 
140 F.— 48 
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as was attempted. She had numerous creditors, whose debts are 
still unpaid, and the title to the property which she had could not be 
made a mère matter of bookkeeping in this way. Nor can it be 
determined, or at least it bas not been, how much, if any, of thèse 
goods are to be found among the two hundred and odd dollars worth 
now in controversy. But, without stopping over this, as to ail the 
goods covered by the so-called consignment account, on hand at the 
time or subsequently sent her, it is clear that they were deâlt in and 
disposed of by Mrs. Wells as her own. Upon their receipt they were 
mingled with hçr other stock, and not kept separate as would be ex- 
pected in the case of commission goods, although it is possible that 
they could hâve been identified by the tags upon them, if it became 
necessary, as could, however, other things in the store, with little 
doubt. But, more than this, they were invoiced and charged to her by 
the silk .company, at deiinite priées, and sold by her on her own ac- 
count, at such figures and to such parties as she saw fit, over which 
the silk company had no control, except as they might hâve taken 
away the handling of their goods, if she eut under their minimum re- 
tail price. It is true that she was to report the sales made each 
month, and make payments in accordance therewith (an arrangement, 
however, that was only very sparingly complied with or enforced), 
and was simply to be responsible for what she sold. But the money 
received was not to be kept separate, and the only purpose of the pro- 
vision, that she should make monthly reports, was apparently in order 
to keep track of her sales, and thereby fîx the amount for which 
she was to account. Nor does it add any particular strength to the 
case that the goods were to remain the property of the silk com- 
pany until paid for. This was an unnecessary stipulation, if the 
transaction was in reality a bailment, and raises the suspicion that in 
resorting to it the claimants had their doubts. At most it was an at- 
tempted condition by which the better to secure the price, enforce- 
able no doubt between the parties, even to the extent of retaking the 
goods, but worthless as to creditors, and so of no avail hère. Neither 
does it afifect the character of the transaction that Mrs. Wells was 
only to be responsible for what she sold, having the privilège — or 
being obliged^ if you will — to return what she did not. On the other 
hand, she had the right to retain the whole by paying the price, which 
practically made out what is known in the l^w as a case of "sale or re- 
turn," in which the title passes to the party to whom the goods are 
delivered, subject to the option of returning them if he so desires. 
Moss V. Sweet, 16 Q. B. 493 ; Hunt v. Wyman, 100 Mass. 198 ; Hick- 
man v. Schimp, 109 Pa. 16; In re Miller & Brown (D. C.) 135 Fed. 
868. While, then, in some aspects the case may be a close one, it 
is to be remembered that the burden is on the claimants, and under ail 
the circumstances does not seem to me to hâve been met. 
The pétition is dismissed, with costs. 
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THE DE GAMA. 

(District Court, S. D. Alabama. November 2, 1905.) 

No. 1,092. 

COIXISION — LiABILITT OF VeSSEL IN TOW. 

A vessel in tow Is not llable for a collision wlth another vcssel. wlieth- 
er caused by the fault of the tug or otherwise, uniess some fault or nég- 
ligence on her own part is sbown, or uniess the navigation of both berself 
and the tug was under the direction of her oflicers or pilot. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dig. Collision, § 72.J 

In Admiralty. Suit for collision. 

Pillans, Hanaw & Pillans, for libelant. 
Gregory L. & H. T. Smith, for claimant. 

TOULMIN, District Judge. It is well settled that vessels engaged in 
commerce are liable for damage occasioned by collision on account of 
ihe négligence, want of care, or skill on the part of those employed in 
their navigation. But conséquences of this kind do not follow, where 
the person committing the fault does not, in fact or by implication of 
law, stand in relation of agent to the owners of the colliding vessel. By 
employing a tug to transport their vessel from one place to another, the 
owners of the tow do not necessarily constitute the master and crew of 
the tug their agents in performing the service. The Clarita, 23 Wall, i, 

23 L. Ed. 146. It is the duty of a tug with a tow to take ail necessary 
précautions to avoid a collision with vessels at anchor or moored at a 
Vv^harf in a proper place and manner, not only with the tug, but with 
the tow. The Isaac Tillyer (D. G.) loi Fed. 478. 

The relation between tug and tow, under the American décisions, 
under ordinary circumstances, is that of independent contractor, not that 
of principal and agent. In other words, the tug is not the servant or 
employé of the tow, and therefore the tow is not responsible for the 
acts of the tug. If the tow collide with some vessel during the voy- 
age, it is not liable for the damage caused thereby, uniess some négli- 
gence contributing to the collision is proved against the tow, or uniess 
the officers of the tow were directing the navigation. Sturgis v. Boyer, 

24 How. 1 10, 16 L. Ed. 591 ; The Glarita, supra. If the tow is towing 
at the end of a hawser, the liability would be upon the tug, if the tow 
steered properly. Dutton v. The Express, Fed. Cas. No. 4,209. 

In the case of The Civilta and The Rèstless, 103 U. S. 699, 26 L. Ed. 
599, a steam tug was towing a ship by a hawser. There was a pilot 
upon the ship, to whose orders the tug was subject. He, however, gave 
none. The ship struck a schooner and sunk her. The court held that 
the ship and tug, being in the contemplation of law but one vessel under 
steam, were bound to keep out of the way of the schooner, and were 
liable for the damages which she sustained, and said: 

"Both vessels were under the gênerai orders of the pilot on the ship, but 
it Is expressly found as a fact that the tug actually recelved no orders from 
him. * * * Both vessels were responsible for the navigation, as bas al- 
ready been seen — the ship because her pilot was in gênerai charge; and the 
tug because of the duty which rested on her to act upon lier own responslbility 
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in the situation in whicli slie was placed ; • • • and tlie ship because her 
pilot, who was in charge both of the ship and the tug, neglected to give the 
necessary directions to the tug, wheu lae saw or ought to hâve seen that no 
précautions \yere taken by the tug. to avoid the approachlng danger." 25 Am. 
& Eng. Encyc. of Law (2d Ed.) 936. 

There is no négligence contributing to the collision proved against 
the tow. There is no évidence that the ciBcers of the tow had charge 
of or wère directing the navigation of the tug and tow, or that the tow 
had a spécial pilot aboard. ■ The tow was being towed at the end of a 
hawser, and there is co évidence that the tow did not steer properly. 
There is no évidence that the tug was not properly equipped and man- 
ned. The évidence is not clear or entirely free from doubt that the 
vessel in tow was using her steam, except that, when it was apparent 
that she was in danger and a collision was imminent, she used her pro- 
peller "backwards," indicating, Ithink, that she was taking some pré- 
cautions to avoid the conséquences of the négligence, want of care, or 
skill on the part of the tug, if any, which it was her duty to do, if she 
could; but it was too late to arrest her headway. 

It appears that the tug undertook to dock the vessel in tow in the 
slip just north of the barges collided with, and, failing to do so, made 
an effort to land her in the slip immediately south of the barges. From 
some cause, not clearly shown, the tug could not or did not properly 
handle or control the tow, and the collision occurred. Whether this 
resulted ^ from the négligence, want of care, or skill on the part of the 
tug in giving the tow too much headway^ or from the "fresh northeast 
wind" which, it is shown,' was blowing at the time, or from a combina- 
tion of both, I am unable to say from the évidence in the case. 

In view of the rules of law referred to and of the évidence, my con- 
clusion is that the libelant has failed to make a case against the De 
Gama. The libel must therefore be dismissed. 



. MORRIS V. CLARK CONST. CO. 

(Circuit Court, D. South Carollna. November 10, 1905.) 

Removal or Causes— JuKisDiCTiON of Fedebal Court— Suits Between Non- 

EESIDËNTS. 

An action, brought in a state court by an alien against a citizen and 
résident of another state, may be renioved into the fédéral court by the 
défendant where the reqiiisite amount is involved; the statutory pro- 
vision prescribîng the districts In wliich euch siuits shall be brought in a 
fédéral court being in the nature of Personal exemption In favor of the 
défendant, which he may waive, and does waive by the removal. 

On Motion to Remand to State Court. 

Legare & Holman, for plaintiiï. 
Smythe, Lee & Frost, for défendant 

BRAWLEY, District Judge. This is a motion by the plaintiff to 
remand this case to the state court, wlience it was removed by the de- 
fendant company. The plaintiff is an alien, and the défendant company 
is a corporation chartered under the laws of Illinois. 
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Act Aug. 13, 1888, c. 866, 35 Stat. 433 [U. S. Comp. St. 1901, p. 
508], passed to correct the enrollment of Act March 3, 1887, c. 
373, 2é Stat. 553, which détermines the jurisdiction of the Circuit 
Courts of the United States, provides that such courts "shall hâve origi- 
nal cognizance concurrent with the courts of the several states of al! 
suits of a civil nature at coramon law or in equity, where the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value of 
$2,000, in which * * * there shall be a controversy between citizens of 
différent states, or a controversy between citizens of a state and foreign 
States, citizens or subjects," in which is involved the requisite jurisdic- 
tional ainount above stated. It is further provided that "where the 
jurisdiction is founded only on the fact that the action is between citi- 
zens of différent states, suits shall be brought only in the district of 
the résidence of either the plaintiff or the défendant." Section 3 of the 
same act provides that "suits of a civil nature, of which the Circuit 
Courts of the United States are given jurisdiction by the preceding 
section, and which are pending in any state court, may be moved into 
the Circuit Court of the United States for the proper district by the 
défendant or défendants therein being nonresidents of that state." 

The ground upon which the motion to remand rests is that, the 
plaintiff being an alien and the défendant company a citizen of Illinois, 
this court has no jurisdiction. It is conceded that, if the défendant 
company was a citizen of South Carolina, the alien plaintiff could 
hâve brought his suit in this court, and its jurisdiction to détermine 
the controversy could not be disputed, for it would be a controversy 
between citizens of a state and foreign states, citizens, or subjects, 
of which the Circuit Courts of the United States hâve original cogni- 
zance by the terms of the statute ; but, inasmuch as the défendant com- 
pany is not a citizen of South Carolina, it could not be sued outside of 
the district of its résidence without its consent. But it has been decided 
by the Suprême Court of the United States in numerous cases that that 
is a, Personal privilège of the défendant and may be waived. In Ex 
parte Schollenberger, 96 U. S. 369, 24 L. Ed. 853, Chief Justice Waite 
says : 

"The act of CJongress preserlbing the place where a person may be sued Is 
not one affecting the gênerai jurisdiction of the courts. It is rather in the 
nature of a Personal exemption in faveur of the défendant, and is one which 
he may waive. If the citizenship of the parties is sufHcient, the défendant 
may consent to be sued anywhere he pleases, and certainly jurisdiction will 
not be ousted because he hàs consented." 

And the same court, in Railroad Company v. Davidson, 157 U. S. 
208, 15 Sup. et. 565, 39 L. Ed. 672, says: 

"It is true that by the first section, where jurisdiction is founded on the di- 
versity of citizenship, suit is to be brought only in the district of the résidence 
of the plaintiff or défendant, and this restriction is a Personal privilège of the 
défendant and may be waived by him." 

By filing its pétition for removal the défendant company has waived 
its privilège of being sued only in the state of its résidence, and is 
estopped, therefore, from making any question as to the jurisdiction of 
this court. 

The précise question was decided by Judge Ross in Stalker v. Pull- 
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man's Palace Car Company (C. C.) 81 Fed. 989, where the plaintifï, a 
British subject, commenced a suit in the state court of California against 
the défendant company, a corporation organized under the laws of the 
State of Illinois, which had removéd the case to the United States Circuit 
Court. Motion to remand was denied on the authority of Raiiroad 
Company v. Davidson, above cited. Judge Simonton, in this court, in 
the V. C. Chemical Company v. Sundry Insurance Companies (C. C), 
108 Fed. 453, held that "an action brought by the Virginia corporation 
in the state court against a corporation of another state was removable 
into the fédéral court at the instance of the défendant corporation, not- 
withstanding that neither the défendant corporation nor the plaintifï 
corporation is a résident of South Carolina," and says : 

"The right of removal Is glven -wholly to the défendant, wlthout any référ- 
ence in a remote degree to the plalntiff or his wishes, so no waiver on the 
part of the plaintifC is necessary or proper." 

The principle is that a défendant corporation, which, by the judiciary 
act, can be sued only in the state of its résidence or in the state where 
the plaintifï résides, may waive its privilège, and by its pétition for re- 
moval is held to hâve waived its privilège of being sued in the state of 
its résidence. The fact that the plaintiff hère is an alien does not seem 
to me to afïect the question. Not being a résident of any state, his right 
to bring a suit in the United States court is probably limited to the state 
of the defendant's résidence ; but, as the défendant company has waived 
that privilège, as under the authorities it has a right to- do, this court has 
jurisdiction, and the motion to remand must therefore be denied. 



In re FAGAN. 

(District Court, South Carolina. November 10, 1905.) 

Bahkbitptcy — ^TiME roB FiLiNG Claims — Statutoby Limitation. 

While Bankr. Act 1898, c. 541, § 57n, 30 Stat. 561 [U. S. Comp. St. 
1901, p. 3444], providing that "claims shall not be proved against a bank- 
rupt estate subséquent to one year after the adjudication," is an abso- 
lute bar to the proving or allowance of a claim after the expiration of a 
year, where the créditer Is chargeable with any lâches, it must be eon- 
strued in the light of the main purpose of the act, which is to secure 
an equal division of assets between bona flde credltors, and should not 
be held to bar a just claim, which, owing to peculiar circumstances, 
could not hâve been proved withln the year. 

Same. 

A créditer recelved payment of its claim in good faith within four 
months prlor to the bankruptcy of the debtor, but at suit of the trustée 
was compelled to repay the amount as a voidable préférence; the fund 
so recovered constituting the only assets of the estate which came into 
the hands of the trustée for distribution. Final judgment was not ren- 
dered untll more than a year after the adjudication, and the eredltor 
promptly paid it and filed proof of its claim against the estate. Its just- 
ness was undisputed, and no objection to its allowance was made by any 
other créditer. Held, that under the circumstances, and In view of the 
fact that the créditer had no provable claim untll payment of the judg- 
ment, it was not barred by Bankr. Act 1898, c. 541, § 57n, 30 Stat. 561 
[U. S. Comp. St. 1901, p. 3444]. 
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In Bankruptcy. On review of décision of referee. 

M. F. Ansel, for claimant. 
B. A. Morgan, for creditors. 

BRAWLEY, District Judge. This is a review of the décision of the 
referee disallowing the claim of the People's Bank of Greenville against 
the estate of the bankrupt, the said claim having been presented more 
than a year after the adjudication in bankruptcy; the referee holding 
that the terms of section 57n (Act July i, 1898, c. 541, 30 Stat. 561 [U. 
S. Comp. St. 1901, p. 3444]) were mandatory, and prohibit the allow- 
ance of any claim after the expiration of a year from the adjudication, 
citing numerous authorities which hold that this provision is an abso- 
lute prohibition against proof and allowance of claims when presented 
after the expiration of one year. The terms of the section are as fol- 
lows: 

"Claims shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication, or if they are liquidated by litlgation and the 
final judgment thereln is rendered within 30 days before or after the expira- 
tion of such time, then within 60 days after the renditlon of such judgment." 

The language is unqualified, and there is a uniformity of décisions in 
the District Courts holding that creditors who hâve negligently failed 
to make proof of their claims within one year after the adjudication are 
barred. The only question is whether thèse cases should govern in a 
case like this, where the circumstances are peculiar. They rest upon 
the gênerai principle that the whole scheme of the bankrupt act contem- 
plâtes a speedy winding up of the estâtes oi bankrupts, and tardy 
creditors ought not to be allowed to defeat the object of the act by a nég- 
ligent delay in the proof of their claims. 

Fagan had been adjudged a bankrupt in involuntary proceedings in 
1902. He was a merchant doing business in Greenville, and within four 
monthsof the commencement of the proceedings in bankruptcy against him 
had sold out his stock of goods, upon which the People's Bank had a 
mortgage for something over $2,000, to one Stradley for about $3,500, 
and out of the purchase money the debt of the People's Bank was paid. 
'Oscar Hodges, the trustée of the bankrupt, commenced a suit in the 
State court against the People's Bank to recover the money so paid, on 
the ground that it was a preferential payment and in violation of the 
bankruptcy law. The case was referred to a referee, who held that the 
payment was not in fraud of the act, but upon exceptions to his report 
the same was reversed by the Circuit Judge. The bank was ordered to 
pay over the money to the trustée, and this judgment was subsequent- 
ly affirmed by the Suprême Court of the state. The bank paid over 
to the trustée the amount theretofore received by it, and within 30 days 
filed its proof of claim with the referee to share with other creditors in 
the bankrupt estate. It appears that the whole estate of the bankrupt 
in the hands of the trustée for distribution consists of the money so 
paid. No question is made as to the bona fides of the indebtedness to 
the bank ; but the referee, suo motu, refused to allow the claim to be 
proved, for the reasons already stated. 
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The exceptions raise two questions: First, that under section S7d 
claims shall be allowed unless objection to their allowance shall be made 
by parties in interest, and, as none of the creditors objected, the référée 
should not of his own motion hâve rejected the daim, it being submit- 
ted that, the limitation of section S7n being in the nature of a statute 
of limitations, it must be especially pleaded, and should not be consider- 
ed by the court of its own motion ; and the second ground is that there 
was no undue delay in presenting the claim after the end of the litiga- 
tion, and that, it being admitted that the claim is justly due, the People's 
Bank is entitled to share pro rata with other creditors. 

The fundamental principle of the bankruptcy law is that creditors are 
entitled to share equally in the bankrupt estate, and in constrùing its 
varions provisions courts cannot ignore this principle. The provisions 
for winding up estâtes within one year are ail made in the interest of 
creditors, _and, as stated, there is a uniformity of décisions that creditors 
lose their rights by lâches in failing to prove their claim within the 
year allowed for administration. The Suprême Court of the United 
States has lately held, in Keppel v. TiiEn Savings Bank, 197 U, S. 356,. 
25 Sup. Ct. 443, 49 L. Ed. 790, that : 

The "creditor of a bankrupt who has received a merely voidable préfér- 
ence, and who has in good falth retalned such préférence until deprived there- 
of by the judgment of a court upon a suit of the trustée, can thereafter prove 
the debt so voidably preferred." 

Under that décision there can be no doubt, therefore, that the bank 
can lawfully prove its debt. Can this right be lost within one year af- 
ter the adjudication in bankruptcy, as the référée has decided? Has 
the administration of the estate been hindered or delayed by its lâches ? 
Clearly not, because there was no estate in the hands of the trustée for 
distribution prior to the final judgment of the Suprême Court, and with- 
in 30 days thereafter its claim was submitted to the référée in due form. 
Prior to that judgment the bank had no daim which it could prove. Its 
debt had been paid, and it had no claim against the bankrupt estate. 
Shall it therefore be barred from any participation in the estate of the 
bankrupt because it has not donc what it was impossible for it to do, 
to wit, prove a claim which did not exist? To refuse to allow the bank 
to prove its claim will be in effect to hold that it has forfeited ail right 
to participate in the estate of the bankrupt, because it has litigated its 
rights to uphold the payment of its debt made prior to the adjudication. 
This the Suprême Court, in the Keppel Case, has held cannot be donc ; 
that it is the privilège of a citizen to submit his claims to judicial tribu- 
nals without subjecting himself to penalties of an extraordinary charac- 
ter ; and that the right to prove its lawf ul claim against the bankrupt 
estate was not forfeited simply because it elected to put the trustée to 
proof in a court of the existence of the facts made essential by the law 
to an invalidation of the préférence. That the debt due the bank is 
bona fide, and that it is a lawful claim against the bankrupt estate is un- 
disputed, nor is it questioned that its litigation was in good faith. 

Such being the case, it seems to me that under the well-settled rule 
that so long as a fund is undistributed a court may allow a just claim to 
participate in the distribution, notwithstanding the fact that by its previ- 
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ous orders ail daims were required to be proved by a certain day or 
be barred, the bank ought to be allowed its pro rata share in the fund 
in the hands of the trustée. No lâches can be imputed to it, for it 
proceeded without delay to make its claim after the final judgment, and 
its case, therefore, does not seem to me to be governed by the principle 
which controUed in the numerous cases cited by the référée, in ail of 
which the creditors held to be barred had been guilty of some neglect 
in proving their claims, and were barred by the express limitations of 
section 5 7n. In this case the bank could not hâve proved its claim 
within the time limited without a surrender of rights upon which it was 
its privilège to ask the judgment of the court, and until the final adju- 
dication of such rights it had no claim which it could présent. The 
reasons for the rule requiring proofs of claims within 12 months fail- 
ing, I am of opinion that the rule itself fails, and section 57n, therefore, 
does not seem to me to be operative in this case. I hâve not been able 
to find any authorities to sustain this view, and this décision must there- 
fore rest upon the gênerai principle, which lies at the foundation of the 
bankruptcy act, that ail creditors are entitled to share equally in the 
estâtes of bankrupts. 

The judgment of the référée is reversed, and the case remanded to 
him, with instructions to proceed in accordance with this opinion. 



In re BERMAN. 

(District Court, N. D. Ohio, W. D. November 17, 1905.) 

No. 942. 

Bankbtjptcy — Claim of Exemption — Amendment of Schedtji.es. 

Where a bankrupt undertook In good falth to daim In his sehedulea 
an exemption allowed hlm by the statute of the state, but failed to make 
the claim In the form required by the statute by describing the property 
clalmed, In conséquence of which it was ail sold by the trustée, he may 
be permltted to amend bis schedules thereafter, so as to claim the ex- 
emption from its proceeds. 

In Bankruptcy. On review of décision of référée. 

Simon A. Grossner, for bankrupt. 
Chittenden & Chittenden, for trustée. 

TAYLER, District Judge. On December 37, 1904, Berman filed 
his pétition to be adjudged a bankrupt. In the schedules he made a 
claim for exemptions in the f oUowing terms : 

"Ali household goods and wearing apparel and ornaments of the person, as 
provided for under section 5430, $200 ; and $500 In lieu of homestead exemp- 
tion as provided for uuder section 5441 of the Revised Statutes of the state 
of Ohio." 

The assets of the bankrupt consisted of a stock of merchandise and 
store fixtures, which were sold in bulk for the sum of $8,585. There 
was also cash turned over, amounting to $2.75. The trustée turned 
over to the bankrupt, under his claim of exemptions, the household 
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fumiture and wearing apparel of the value of $200, and currency 
amounting to $2.75, but refused to turn over any further money, on the 
ground that the daim made in the schedule covered only the f unds 
which were turned over to the trustée, and could not be satisfied out of 
the proceeds of the sale of the stock of goods. This détermination of 
the trustée was approved by the référée, and, upon pétition for review, 
the décision of the référée was affirmed. Thereafter the bankrupt ask- 
ed leave to amend his schedule, so as to put it in such shape as to permit 
a claim of exemption out of the proceeds of the sale. This amendment 
the référée refused, and upon pétition for review the question is now be- 
fore this court. 

The answer is not free from diffîculty ; but, upon considération of the 
bankruptcy law, and the principle underlying the requirement that the 
bankrupt shall make his demand in due time, and the right to amend his 
schedules, I hâve come to the conclusion that, in a case like this, such 
an amendment ought to be permitted. It is perf ectly apparent that the 
bankrupt intended that his exemption of $500 should be allowed out of 
the proceeds of the salé of this personal property, for there was no other 
fund, except the $2.75, out of which it could be specifically allowed. 
There was, therefore, if the previous décision of the court was right, 
an error on the part of the bankrupt, or of his counsel, in assuming 
that, to claim an exemption of $500 in the form in which it was claim- 
ed, the exemption could be allowed ; but the intention to insist upon it 
is quite as apparent. There is no évidence of fraud on the part of 
the bankrupt, or that any third party would be injured by the allow- 
ance of the amendment. 

In some form or other, this question has come before the courts in a 
number of cases. In Re Dufify, 118 Fed. 926, 9 Am. Bankr. R. 358, 
Judge Archbald, in the District Court for the Middle District of Penn- 
sylvania, held that the bankrupt should set out in his schedules the 
exact property which he elects to take as exempt, but that the schedules 
are amendable in this respect. In the case of Moran v. King et al., m 
Fedi 730, 49 C. C. A. 578, the Circuit Court of Appeals for the Fourth 
Circuit refused to the bankrupt the right to amend his schedule. Li 
that case the bankrupt had intelligently described the articles which 
he claimed as exempt. He claimed ail that he desired to claim, and 
was under no mistake as to his rights. Later he undertook to amend 
his schedules, in order that he might also claim the $2,000 exemption 
permitted in some circumstances under the law of Virginia, but declar- 
ed that he made this claim of exemption in order to turn the property 
over to certain creditors. On page 733 of m Fed., page 581 of 49 C. 
C. A., the court say: 

"It Is évident that the bankrupt, when he flied his schedules and made 
claim to exemption, had it in mind to set apart only such of his property as 
would inure to the benefit of himself and f ainily ; but later on he conceived 
the idea of favoring certain of his creditors to the exclusion of others, and 
It then occurred to him to enlarge his claim for exemption, for the purpose, 
as stated in his pétition, of carrying out his agreement with thèse creditors." 

The chief difficulty arises out of the statement of the law as declar- 
ed in Moran v. King et al., m Fed. 733, 49 C. C. A. 581, as follows: 
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"The bankrupt, having exerclsed his privilège and made his sélection of 
exempted property, the tltle to his entire estate, except the property selected 
as exempt, passed to the trustée, to be .admlnistered for the benefit of credit- 
ors under the provisions of the bankruptcy act; and the tltle thus vested in 
the trustée cannot now be disturbed by setting apart further exemptions." 

This is undoubtedly true, as a gênerai principle ; but I know of no 
infirmity in the power and jurisdiction of the bankruptcy court to say 
that, even though, in the strict sensé, it be true that the title to the 
property is vested in the trustée, that court may not, under circum- 
stances where justice may be done and where the humane policy of the 
law can be made effectuai, permit the bankrupt to carve out of the pur- 
chase money derived from the body of his estate the amount of exemp- 
tion which he undertook to claim in his schedules, where he has other- 
wise been guilty of no wrongdoing or neglect. 

This principle is also declared in Re Falconer, iio Fed. m, 49 C. 
C. A. 50, decided by the Circuit Court of Appeals for the Eighth Cir- 
cuit. The court allowed the amendment of the bankrupt's schedules, 
and said: 

"No bankrupt should be deprived of his exemption by a narrow and strict 
interprétation of laws whlch were passed for his benefit and prompted by a 
wlse and humane public policy." 

The doctrine is also laid down in Loveland on Bankruptcy (2d Ed.) 

P- 433- 

It may be that in certain cases, dépendent upon circumstances, 
a charge ought to be made against the bankrupt for his proportionate 
share of the cost of converting the property into cash. His exemption, 
if properly claimed in his first schedule, would, of course, hâve reached 
certain tangible property; and therefore the trustée would hâve been 
to no expense in converting it into money. 

I therefore conclude that, while there are funds in the hands of the 
trustée, distributable among gênerai creditors, the bankrupt, who has 
endeavored in his schedules to claim the $500 exemption which, under 
section 5441 of the Revised Statutes of Ohio, he is entitled to claim, 
but has failed to make that claim in the form provided by law, may 
amend his schedules so as to make that claim effective. 

The décision of the référée is therefore reversed, and the bankrupt 
may bave leave to amend his schedules accordingly. 



LAMONT, CORLISS & CO. v. HERSHET. 

(Circuit Court, M. D. Pennsylvanla. November 7, 1905.) 

No. 14. 

1, Teade-Maeks and Teade-Names — Dneaib Compétition — Grounds foe Re- 

MEF. 

To make out a case of unfair or fraudulent compétition there must 
be an actual wrongful Intent to decelve the public into the bellef that the 
goods of the one party are the goods of the other, accompanied by such 
acts and devices as are likely to do so, or such duplication in form and 
dress of the one by the other as vplU produce a confusion calculated to 
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brlng thls about, of whleh the party complained against Is convicted of 
belng wllling to hâve the beneflt: 

CM. Note.— For cases In polat, eee vol. 46, Cent Dlg. Trade-Marks 
and Trade-Names, §§ 79-86. 

Unfair compétition, see notes to Scheuler v. Muller, 20 C. C. A. 165; 
Lare v. Harper Bros., 30 C. C. A. 370.] 

2. Same— Preliminaby Injunction. 

On an application for a prelimlnary injunction against alleged unfair 

compétition in the dress of goods, it should be cleûr that the complaiuant 

bas an established and exclusive right to pack and dress his goods in the 

. way he asserts, on which the défendant is deceptlvely trying to trade. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dlg. Trade-Marks 

and Trade-Names, § 108.] 

3. Same — Deess of Chocolaté. 

The showing made of unfair compétition, based on the alleged similar- 
ity in. sliape and style of packages and color and style of wrappers in 
which chocolaté is put up for the market by complainijnts and défendant, 
respectively, heîd Insufficient to warrant the granting of a preliminary 
injunction. 

In Equity. Suit for unfair compétition. On motion for prelimi- 
nary injunction. 

Frederick S. Duncan, for complainants. 

John C. Johnson and John E. Snyder, for défendant. 

ARCHBALD, District Judge. To make out a case of unfair or 
fraudulent compétition — an efïort, in other words, to steal the trade 
built up by another — there must be an actual wrongful intent to de- 
ceive the pubhc into the beUef that the goods of the one party are the 
goods of the other, accompanied by such acts and devices as are likely 
to do so, or such duplication in form and dress of the one by the other 
as will produce a confusion- calculated to bring this about, of which the 
party complained against is convicted of being willing to hâve the bene- 
fit. Elgin Watch Co. v. Illinois Watch Co., 179 U. S. 665, 21 Sup. Ct. 
270, 45 L. Ed. 365 ; Coats v. Merrick Thread Co., 149 U. S. 562, 13 
Sup. Ct. 966, 37 L. Ed. 847; Howe Scale Co. v. Wyckoff, 198 U. S. 118, 
25 Sup. Ct. 609, 49 L. Ed. 972; Reddaway v. Banham (1896) App. 
Cases 199; Draper v. Skerrett (C. C.) 116 Fed. 206; Stevens Linen 
Works v. Don (C. C.) 121 Fed. 171; Allen B. Wrisley Co. v. lowa 
Soap Co., 122 Fed. 796, 59 C. C. A. 54; Heide v. Wallace (C. C.) 129 
Fed. 649; American Clay Mfg. Co. of Pennsylvania v. American Clay 
Mfg. Co. of New Jersey, 198 Pa. 189, 47 Atl. 936. An inference to 
this efïect is justified ^yhere, on the party's attention being called to the 
subject, he unreasonably persists in holding to the imitative dress which 
hehas givento his goods, however innocently intended, atthe outstart. 
Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 
L. Ed. 118; Van Houtenv. HootohCocoa Co. (C. C.) 130 Fed. 600. Butin 
ail this, déception, likely and intended, either actively or constructively, 
must exist before there is ground for interférence. The basis claimed 
for it hère is the alleged similarity in shape and size of packages and 
color and style of wrappers in which the common commodity — milk 
chocolaté, extensively manufactured by both parties — is put up. But 
the éléments of the combination by themselves, whatever may be said 
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of them in conjunction, are o£ the most common and ordinary character, 
and the connection in which they are employed entirely obvious and 
natural. Chocolaté has long been put up in flat, oblong pièces, as well 
as in rounds or squares ; and that one party has hit upon a convenient 
size in which thèse are inclosed, retailing at a certain price, by no means 
stands in the way of another's adopting it. Chocolaté or maroon color- 
ed wrappers, moreover, are a very natural suggestion for a chocolaté 
product, and gilt or silver lettering is about ail that will show on it. I 
do not mean to say that in what has thus been brought together by 
the complainants there may not be ground for the monopoly which they 
daim, justifying the charge of imitation and infringement on the part 
of thé défendant which is made. There is no doubt considérable chance 
for confusion on the part of a careless public in the points of resem- 
blance alluded to, as the incidents brought forward by the complainants 
go to show. But where, in order to make out a case for relief, depend- 
ence is placed on things so common as those which we hâve hère, which 
are ordinarily open to anyone to use, which may be innocently employed, 
and which, with différent manufacturers laying claim to various modifi- 
cations, it is not easy to entirely avoid, on application for a preliminary 
injunction it should be clear that the complainants hâve an established 
and exclusive right to pâck and dress their goods in the way they assert, 
on which the défendant is deceptively trying to trade. I do not wish to 
say too much at this stage of the case, lest I should prejudge that which 
may be subsequently proved. But, on the other hand, I am not willing 
to take an advanced position, as it seems to me I am asked to do, which 
may not be able to be sustained. As the case now stands, there is noth- 
ing, so far as I can see, to show that, whatever use has been made by the 
complainants of the size and shape of packages and the color and style 
of wrappers which they employ, the confection which they sell will not 
be taken by the public just as readily in another kind of dress, or that 
the one has become so identified with the other that any one who adopts 
it is necessarily convicted of trying to steal their trade. The defend- 
ant's goods are plainly and conspicuously marked with his name, as the 
complainants' are with theirs, and while it is true that both are in gilt 
letters, the lettering, as well as the accompanying décoration, is distinct 
and différent in each. As to the croquette size package, with respect to 
which there is the strongest showing and the greatest complaint, the de- 
fendant avers that he has stopped its manufacture for some time, and 
although this might not be sufficient to stay the action of the court, if a 
clear case of infringement was made out, it is not without its weight 
hère. 

Under ail the circumstances, I am not convinced that this is a case for 
a preliminary injunction, and the motion is therefore refused. 
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JACOBS V. GLUCOSE SUGAR REFINING COi 

(Circuit Court, S. D. lowa, Davenport Division. October 13, 1905.) 

No. 9. 

Abatement — Death of Party — Cause of Action toe Peksonai, Injdbibs — 
United States Couuts — Authokity of Décisions of State Coubts. 

Under the lowa statutes aDd the décisions of the Suprême Court of the 
State thereunder, both of which are binding on a fédéral court, damages 
for pain and suflferlng- resulting from a Personal injury caused by the 
négligence of another are not recoverable in an action brougbt by the légal 
représentatives of the injured person after his death. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dlg. Abatement and 
Eevival, §§ 261, 262; vol. 13, Cent. Dig. Courts, § 957.] 

At Law. On motion to strike out portion of pétition. 

Ely & Bush and M. J. Wade, for plaintiff. 
Cook & Dodge, for défendant. 

McPHERSON, District Judge. The pétition is in two counts, the 
first of which states that March 3, 1905, Carsten Jacobs received an in- 
jury by reason of defendant's négligence, from which he died March 
15, 1905. The second count sets forth the same facts, and "that by 
reason of said injuries said Carsten Jacobs was damaged in the sum of 
$5,000, for loss of time and earnings from the time of said injuries 
up to his death, and for pain and suffering, mental and physical, and for 
médical care and attendance." There is no allégation that Carsten 
Jacobs brought an action on account of said injuries. It is conceded 
that he did not. Défendant moves to strike out the words "and for 
pain and suffering, mental and physical." 

Jacobs survived his injuries 12 days, during which time he suffered 
mental and physical pain by reason of said injuries, occasioned, as is 
alleged, by defendant's négligence. So the question is, can the execu- 
tor of his estate recover, in an action for the first time instituted after 
the death, for such pain and suffering for the 13 days? I doubt 
whether in this case it is a practical question of much importance. 
But with that I hâve nothing to do. If upon the whole case the dam- 
ages are a question for the jury, then this alleged élément of damages 
is or is not for the jury, according as this motion is ruled. 

At common law, an action for the death of a human being could not 
be maintained. Such an action now is dépendent upon the state 
statutes. That such an action is controlled by the statutes of the 
state where the injury resulting in death is inflicted, and the money 
recovered therefor must be distributed according to the laws of such 
state, I suppose are not longer open to discussion. Therefore this 
question is to be determined by the statutes of lowa, as construed by 
the lowa Suprême Court. Those décisions furnish the rules of con- 
struction for this court, and which this court follows. But, if the lowa 
Suprême Court has not spoken to the point, then this court must adopt 
such construction as seems proper. 

In Muldowney v. Railroad, 36 lowa, 463, it was held that the admin- 
istrator could recover for such pain and suffering. But in that case 
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the injured party instituted the action, and after his death the ad- 
mmistrator was substituted as plaintiff. It is said in the opinion that 
a différent rule exists if the action is not brought until after death, and 
Uonaldson v. Railroad, 18 lowa, 288, 87 Am. Dec. 391, is cited as 
authority for such dictum. The case in 18 lowa does not se rule. The 
trial court so instructed the jury. But that instruction, favorable to 
the défendant, was not appealed from. It was a case on defendant's ap- 
peal, and it cannot be said that an instruction favorable to défendant 
is the law of the state or a ruiing by the Suprême Court of lowa, 
simply because there was an affirmance of the judgment. Rose v. 
Railroad, 39 lowa, 246, is often quoted as bearing upon this question. 
But it does not. Inferentially it seems that the death was instantaneous. 
At ail events the question was, what was the loss to the estate ? 
^ Dwyer v. Railroad, 84 lowa, 479, 51 N. W. 244, 35 Am. St. Rep. 
o22, is, in my opinion, in point. That was a case in which 30 days inter- 
vened between the injury and the death, during which time the injur- 
ed party suffered pain. That fact was pleaded, and over defendant's 
objection was submitted to the jury. The jury made spécial findings, 
one of which was the loss the estate had suffered by reason of the 
death, and the other was damages for such pain and suffering for the 
30 days. Judgment was rendered on both spécial verdicts. On de- 
fendant's appeal, the lowa Suprême Court held there could be no recov- 
ery for the pain and suffering for the 30 days. Counsel for plaintiff in 
the case at bar correctly says that in the case cited the damages for 
pain and suffering were pleaded in the same count as were the dam- 
ages the estate had sustained. But after much considération I am un- 
able to believe that any question of pleading was involved. In that 
case the défendant made no point that two causes of action were 
pleaded in one count. The point made by defendant's counsel in that 
case was that such damages were not recoverable in a case first brought 
after the death of the injured party. The défendant, being defeated by 
Ihe trial court on that question, again pressed the point to the lowa 
Suprême Court, and that court held in such a case that such damages 
were not recoverable. And the opinion shows that the question was 
fully considered, and it cannot be said that the opinion was either 
dictum, or that a question of pleading was involved. The case of 
Union Mil! Company v. Prenzler, 100 lowa, 540, 69 N. W. 876, is of 
no value in the case at bar, other than by argument and dictum, it ap- 
pears that the writer of the opinion still adhered to the views ex- 
pressed in the other lowa cases which I hâve cited. 

Plaintiff's counsel contend with much force that under an lowa 
statute ail causes of action survive, despite the death of the person 
entitled to the same ; and he rightiy contends that had Jacobs survived 
he could hâve maintained the action for pain and suffering. Under this 
statute I am not able to see why he did not hâve a cause of action and 
his estate another. And whether such recoveries would be paid over to 
the same person in the same right, with or without the same exemp- 
tions, in my opinion, is of no importance. The proper probate court 
would take care of that question. Suppose that at the end of five days, 
when it was not known that Jacobs would die from his injuries, the 
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attending physician had negligently or willfully given Jacobs a poison, 
from which he died within a few minutes? Can any lawyer say that 
the administrator could not maintain an action against the défendant 
herein for pain and suffering, and another action against the physician 
for damages to the estate? And if this be so, then by what logic or 
reasoning can it be said that two actions cannot be brought against 
one wrongdoer, the one for pain and sufïering and the other for 
damages to the estate ? Both are actions for compensatory damages. 
The one survives to the administrator under one statute, and the other 
is given to the administrator under another. 

If this were an original question, I would allow the administrator 
to seek to recover for pain and suffering. In other states there is a 
conflict of authority upon the question. Railroad v. McElwain (Ky.) 
34 S. W. 236, 34 L. R. A. 788, 56 Am. St. Rep. 385 ; Sweetland v. 
Railroad (Mich.) 75 N. W. 1066, 43 L. R. A. 568; Hulbert v. Topeka 
rCC.) 34 Fed. 510; Dolson v. Railroad (Mich.) 87 N. W. 629; 
Brown v. Railroad (Wis.) V N. W. 748, 44 L. R. A. 579. I pass 
those cases, and recur to the original premises, and that is that none 
of thèse matters were subject to suit at common law, but are controlled 
solely by the lowa statutes. And the décisions of the lowa Suprême 
Court construing those statutes are binding upon and must be followed 
by' this court. The question is not one of argument nor reasoning, but 
is one as to what the lowa Suprême Court has ruled. 

Believing that the case of Dwyer v. Railroad, 84 lowa, 479, 51 
N. W. 244, 35 Am. St. Rep. 322, is of binding authority upon this court, 
and that the ruling was adverse to the contention of plaintiff's counsel 
in the case at bar, the motion of défendant to strike from the pétition 
ail allégations as to pain and suffering is sustained. 



G. & C. MERRIAM CO. v. UNITED DICTIONARY CO. 

(Circuit Court, N. D. Illinois, E. D. December 18. 1905.) 

No. 27,731. 

Copyrights — Infeingement — Peesons Entitled to Sue. 

One who publishes a copyrighted book in the United States, contatn- 
ing due notice of copyright, but who subsequently takes the plates from 
which It wap printed, and which were made from type set in this country, 
to England, and there publishes from said plates another édition of the 
book, intentionally omttting therefrom the notice of American copyright, 
cannot maintain a suit for infringement of copyright against another who 
imports a copy of the English book and reprodùces it in the United 
States; the foreign copy, lawfuUy Imported, being in légal efCect a publi- 
cation made In this country without the copyright notice, within the 
meaning of Rev. St. § 4902 [U. S. Comp. St. 1901, p. 3411], whlçh makes 
Buch publication a bar to a suit for infringement 

In Equity. Suit for infringement of copyright. On final hearing. 

Charles N. Judson, William B. Haie, Frank F. Reed, and Edw. S. 
Rogers, for complainant. 

James H. Peirce and George P. Fisher, Jr., for défendant. 
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KOHLSAAT, Circuit Judge. The question in this case is whether 
one who publishes in this country a copyrighted book, containing due 
notice of copyright, and who subsequently takes the plates, which are 
made from type set within the United States and which were used in 
printing said copyrighted book, to England, and there, in conjunction 
with another publisher, pubHshes another édition of the book from said 
plates, intentionally omitting therefrom the notice of the American 
copyright, can maintain a suit for infringement against another, who 
imports a copy of the English book and proceeds to reproduce the 
same. 

The only limit, for the purposes of this hearing, placed upon the 
right of the English publisher, is contained in a written contract with 
him to the effect that he should not import the book or sell it for the 
purpose of importation into the United States. No breach of this con- 
dition is asserted. Défendant imported a copy of the English publica- 
tion "for use" as he states, and "not for sale" for the purpose of repro- 
ducing it in the United States. So far as the record shows, this and 
another subsequently imported by défendant were the only volumes of 
the English édition in the country. Défendant thereupon proceeded 
to photograph the book, and make plates therefrom in this country, 
and to reproduce said imported book. The bill herein was filed to 
restrain défendant from such act. The cause is now before the court 
on final hearing. 

The copyright act prohibits the importation of a book not made 
from plates from type set in the United States during the life of the 
copyright, but contains no prohibition as to a book made from type set 
in this country, as was the case hère. In the latter case there is no 
restriction placed upon importation, except that imposed by the revenue 
act, which it is not necessary hère to consider. So far as disclosed in 
the agreed statement of facts, the two books in question were right- 
fully in the possession of défendant, as much so as though complainant 
had in person delivered the same to it without condition. If such an 
act constituted a publication, within the terms of Rev. St. § 4962 [U. S. 
Comp. St. 1901, p. 3411] , which provides that no person shall maintain 
an action for the infringement of his copyright, unless he shall give 
notice of his copyright by inserting in the several copies of every édi- 
tion published the words prescribed by the section, then complainant 
lolls within the prohibition, and cannot maintain this suit. I can see 
no distinction in légal effect between the status of the imported book 
under the above circumstances, and that of a book published in this 
country from plates made hère, which omits the requirements of 
notice prescribed in said section 4963. Any person desiring to take 
advantage of the copyright law must foUow its provisions strictly. 
Wheaton v. Peters, 8 Pet. 593, 8 L. Ed. 1055 ; Thompson v. Hub- 
bard, 131 U. S. 123, 9 Sup. Ct. 710, 33 L. Ed. 76; Osgood v. Aloe 
Instrument Co. (C. C.) 83 Fed. 470. It was held in Gottsberger v. 
Aldine Pub. Co. (C. C.) 33 Fed. 381, that a sale of one volume con- 
stituted a publication, and came within the prohibition of the copy- 
right statute. In the case of Larrowe-Loisette v. O'Loughlin et al. 
(C. C.) 88 Fed. 896, the court decided that one claiming copyright. 
140 F.--49 
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coùid not free himself from the strict terms of the statute by disposing 
of or printing bodks in which copyright is claimed, to be used by 
others under à contract which bound them not to disclose the contents. 

The volumes in question amounted in my opinion to such a publica- 
tion as will bar complainant from maintainihg this suit. What might 
hâve beeh the effect if the English édition had rétained the notice of 
copyright appearing in the American édition need not be discussed. 
Such a notice was of no moment in England, and might, conceivably, 
hâve been deemed detrimental to the sale of the book. The equities 
of the situation are with complainant, and it is with regret that I find 
myself driven to a légal conclusion which ignores them. The remedy 
rests with Congress, and not with the courts. 

Thé bill is dismissed for want of equity. 



THE EMMA B. 

(District Court, D. New Jersey. July 29, 1905.) 

Admiealtt— SriT foe PAETirioN — Seizurk of Vessel. 

In &' suit between equal part owners for partition of a schooner which 
Is In commission, the vessel" will not be seized and kept In custody of the 
marshal under expense, provided the respondent will give a bond for her 
dellyery suffirent to protect the Interest of libelant. 

[Éd. Note. — For cases in point, see Vol. 1, Cent. Dig. Admiralty, §454.] 

In Admiralty. Suit for partition of vessel. On rule to show cause. 

Àvery F, Cushman and James D. Dewell, Jr., for libelant. 
James Parker, for claimant. 

CROSS, District Judgé. Under the facts disclosed in this case upon 
the argufrtent, and from the afifîdavits submitted, I see no reason 
why the schooner Emmà'B. should be seized at this time and held 
by the marshal under expense , until the final decree of the court 
herein. The; schooner is nbw in commission, and, according to the 
af5fidavit 6f. thé respondent, purstjant td an agreément between the 
owners therëof. This statément is denied by the libelant. I think, 
howèVér, the. bond filed is insufificient in amount, and that the con- 
dition should be changed.' The petial sum fehould be tWice the value 
of a one-hàlf interest of the schooher. 

If, 'therefore, the respondent shall file a bond to the marshal of 
this district, within 10 days, with sufficient sureties, in the pénal 
sum of $4,000, 'containing récitals likethose in the présent bond, and 
upon condition that, if the said Harry H. Maddox shallabide by 
and perform the decrees of this Court in said matter in ail respects 
and shall deliver Said schooner Etrtma B. into the custody ôf the said 
marshal within lÔ days after a dècree t& that effect shall be entered, 
if any such shall be entered; 'then this obligation to be void, other- 
wisé the satee shall bè atid fémain in full force and virtue, theh upon 
the filing ôf such bond the rule to show cause will be discharged; 
«Jtherwise, it will be made absblute. '. ; 
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'(District Court, D. New Jersey. January 8, 1908.) 

AOMIBALTY — ^JUEISDICTION — ACCOUNTING IN StTIT FOB PaKTITION 01" VESSEX. 

While a court of admlralty is without jurisdiction o£ a suit to obtaln an 
accounting as such, it has jurisdiction to decree an aecountlng as Incidental 
to the principal cause of action of which it has undoubted jurisdiction as 
between the owners of a vessel, wlth respect to her past earnlngs in a 
suit for her sale for partition. 

In Admiralty. On exceptions to libel. 
See 140 Fed. 770. 

James Parker, for respondent. 

Avery F. Cushman and James D. Dewell, Jr., for lîbelant. 

CROSS, District Judge. This is a case of licitation or sale for parti- 
tion. The libelant and respondent each admittedly owns a one-half part 
of the schooner Emma B. The libel allèges that the owners are 
unable to agrée with référence to her employment, and that there is an 
irreconcilable diversity of opinion between them in respect thereto, and 
asks that the schooner be sold and the proceeds divided, and that an 
accounting may be taken between the libelant and the respondent of the 
earnings and expenses of the said schooner during the period mentioned 
in the libel, and that the proceeds of the sale of said vessel may be dis- 
tributed, as the interest of the parties may appear upon such accounting. 

The respondent has filed several exceptions to the libel, the chief of 
which,. and the only one, relied upon on the argument is expressed in 
the following language: 

"That the said libel demands an accounting between said libelant and re- 
spondent ; whereas this court is wîthout jurisdiction In admiralty to order such 
accounting." 

It was not questioned, and could not seriously be questioned, that 
this court has jurisdiction in admiralty to decree the sale of a vessel and 
distribute the proceeds of its sale, where two equal joint owners thereof 
are unable to agrée, and hâve irreconcilably disagreed as to its employ- 
ment. This being adipitted, the jurisdiction of the court as to the 
principal phase of the case is admitted, assuming, of course, that the 
allégations of the libel are true. But, granting this, the respondent 
still claims that this court has no jurisdiction in respect to the account- 
ing asked for by the libel, and cites The Orléans v. Phoebus, 11 Pet. 
175, 9 L. Ed. 677, and Ward v. Thompson, 22 How. 333, 16 L. Ed. 249, 
in support of his position. 

It is undoubtedly established that a court of admiralty has no jurisdio 
tion of accounts as such, and will not take jurisdiction of a cause solely 
for the purpose of decreeing an accounting ; but I do not find any case 
which holds that where jurisdiction is acquired on valid grounds, and 
the accounting is merely incidental to the main relief that such 
accounting will be denied. Indeed, it seems to be recognized in many, 
cases that an accounting incidental to the main question is not only per- 
missible, but may eyeij be essential to the proper administration of 
iustice; nor do I think the cases cited by the proctor of the respondent 
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are to the contrary. If the vessel were sold, and the proceeds of sale 
distributed, without an accounting, great injustice might and probably 
would be donc — injustice, too, which might hâve been avoided, and 
could only havé been àvoided, by an accounting. An accounting at 
some later date, and in some other court and proceeding, might be 
utterly inefficacious to do justice between the parties; for, once the 
funds were distributed, they might not again be brought within the 
control of the court, or, being expended, the mulcted party might not 
be able to respond to the decree of the court. Justice, therefore, seems 
to demand that an accounting should be had between the parties in this 
proceeding. A case very similar to the one in hand is The John E. Mul- 
ford ( D. C.) 18 Fed. 455. In that case the same claim was made that is 
made hère, and in the course of his opinion Judge Brown says : 

"If, as Is claimed by the libelant, thls défendant has a considérable sum in 
his hands as the proceeds of thèse earnings, it would be a very Imperfect ad- 
ministration of justice to decree to the défendant the full half of the proceeds 
of theiyessel In the registry, without any account of the excess of her earnings 
belonglng to the libelant already in this claimant's possession, and to turn 
the libelant over to a future and possibly ineffectuai action in another court 
to recover thèse earnings. There Is no want of power, as I understand, in 
this court, as a court of admlralty, to take such an account as an Incident to 
the principal cause, of whieh it has undoubted jurisdiction, when justice re- 
quires such an account In order to make a just distribution of a fund in the 
registry of tbe court" 

Thé following cases also recognize the same principle: The L,. B. 
Goldsmith, Fed. Cas. No. 8,152 ; Davis v. Child et al., Fed. Cas. No. 
3,628 ; Tunno et al. v. The Betsina, Fed. Cas. No. 14,236 ; The H. E. 
Willard (C. C.) 53 Fed. 387. See, also, Benedict on Admiralty, .§ 263a ; 
Hughes on Admiralty, § 189. 

No case has been brought to my attention, nor hâve I found any, 
parallel with the one at bar, where such relief has been denied. It 
seems clear to me that admiralty has undoubted jurisdiction of this case, 
under the circumstances alleged, and, having such jurisdiction, it can 
and ought, under the circumstances, to decree aîi accounting between 
the parties' as incidental to the main relief. 

The exceptions will be overruled, with costs, and the respondent 
directed to answer any parts of the libel excepted to, not already an- 
swered. j; 



BUÉHNB V. UNITED STATES. 

UNITED STATES v. BUEHNB. 

(Circuit Court, S. D. New Yorlç. Juné 1, 1905.) 

Nos. 3,924, 3,915. 

1. CusTOMS Duttes^Classification — Steel Wool. 

Steel wool, consistlng of the filaments or shavlngs produced by passing 
toothed knives over steel wire, is dutiablè under paragraph 135, Schedule 
O, § 1, Tarife Act July 24, 1897, c. Il, 30 Stat. 161 [U. S. Oomp. St 1901, p. 
1638], relating to "steel in ail forms and shapes," rather than under para- 
graph 193, 30 Stat. 167 [U. S. Comp. St. 1901, p. 1645], as articles composed 
of steel "not spedally provlded for." 
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2. Samb— Abticles Madi: Feom Wibe. 

Wlth référence to steel wool, an article produeed from steel wire by a 
shavlng process resulting in the destruction of the wire, helâ, that the 
proviso in paragraph 137, Schedule C, § 1, Tariff Act July 24, 1897, c. 11, 
30 Stat. 161 [U. S. Comp. St. 1901, p. 1639], prescriblng for "articles made 
from * • * steel wire" the same rate of duty that is "imposed iipon 
the wire used In the manufacture of such articles," was not intended to 
apply to merchandise of this character, Inasmuch as the duty on wire dé- 
pends upon its gauge, and the gauge of the wire used in producing the 
steel wool cannot be determlned by the customs offlcers by inspection or 
analysis. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question (G. A. 6,927, T. D. 26,061) affirmed the as- 
sessment of duty by the collector of customs at the pOrt of New York 
on merchandise imported by the Buehne Steel Wool Company. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 
Henry A. Wise, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise consists of what 
is known as "steel wool." The collector classified it for duty, under 
paragraph 193 of the act of 1897 (Act July 24, 1897, c. 11, § 1, Sched- 
ule C, 30 Stat. 167 [ U. S. Comp. St. 1901, p. 1645]), as a "nonenumer- 
ated article manufactured of steel." The Board reversed the classi- 
fication of the collector and assessed it under paragraph 135 of said 
act, 30 Stat. 161 [U. S. Comp. St. 1901, p. 1638], providing for "steel 
in ail forms and shapes, not specially provided for." The importers 
claimed that it should hâve been assessed under paragraph 137, 30 
Stat. 161 [U. S. Comp. St. 1901, p. 1639], as an article "manufactur- 
ed from round steel wire, not specially provided for." 

Paragraph 137 fixes various rates of duty for round iron and steel 
wire of varioùs sizes, respectively, "provided that articles manufactured 
from * * * steel wire * * * shall pay the rate of duty im- 
posed upon the wire used in the manufacture of such articles," and cer- 
tain additional duties. This article is not round steel wire. It is only 
manufactured from steel wire in the sensé that wires are eut up m 
order to make this product; such cutting process resulting in the 
destruction of the wire. It would be impracticable for the customs 
authorities to détermine by inspection or analysis the gauge of the 
wire from which the steel wool was manufactured. It would sêem 
that said provisd was not intended to apply to articles of this charac- 
ter, and the protest of the importers is, therefore, overruled. 

The government bases its contention on the ground that paragraph 
193 is more spécifie than paragraph 135. Ithink this question has 
already been disposed of, however, in United States y. Binney, 82 
Fed. 992, 27 C. C. A. 347, and in Boker v. United States, 97 Fed. 
205, 38 C. C. A. 114. 

Under thèse circumstances, the décision of the Board of General 
Appraisers should be affirmed. 
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MORRIS V. UNITED STATES, 

(Circuit Court, S. D. New York. June 5, 1903.) 

No. 3,182. 

CusTOMs DuTiBjg— Classification— Steel Plates— Fobm ob Shape of Steel. 
A so-called steel table, engraved, welghing nearly six tons, measuring 
12 feet by 4 feet by 6 inches, and moùnted like a table top on a frame, 
AeJd to be within thè provision in Tariff Act July 24, 1897, c. 11, § 1, Sched- 
ule C, par. 135, 30 Stat. 161 [U. S. Comp. St 1901, p. 1638], for "plates and 
steel In ail forms and shapes." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the coUector 
of customs at the port of New York on merchandise imported by 
Théodore W. Morris & Co. Note G. A. 4,650 (T. D. 31,975); U. S. 
V. Binney, 83 Fed. 993, 37 C. C. A. 347 ; Buehne v. U. S. (C. C.) 140 
Fed. 773. 

The article In controversy consisted o( a so-called steel table, engraved, 
measuring about 12 feet by 4 feet by 6 inches, welghing 11,816 pounds, and 
mounted like a table top on a frame which is moved on wheels. It is used in 
the manufacture of plate glass to straighten the plates after being roUed; the 
engraved design being Imparted to the glass during the process. The Boârd 
affirmed the action of the collecter In classifying the merchandise as a manu- 
facture of métal under paragraph 193, Schedule 0, § 1, Tariff Act July 24, 
1897, c. 11, 30 Stat. 167 (U. S. Comp. St. 1901, p. 1645), agalnst the importers' 
contention that It should hâve been classlfled under the provision in para- 
graph 135, Schedule C. § 1, c. 11, 30 Stat. 161 (U. S. Comp. St. 1901, p. 1638), 
for "plates and steel in ail forms and shapes not specially provided for." 

Jacob ï^romme, for the importers. 
D. F. Lloyd, Asst. U. S. Atty. 

HAZFL, District Judge. The décision of the Board of General 
Appraisers is reversed. 



COHEN V. PORTLAND LODGE, NO. 142, B. P. O. E. et aL 
(Circuit Court, D. Oregon. September 9, 1905.) 

No. 2,974. 

JUDQMENT^CONCLTJSIVENESS— OOIXATKEAL AtTAOK. 

A domestlc judgment Is conclusive agalnst collatéral attack only when 
the jurisdictional facts appear of record or when the court bas expressly 
adjudged that they éxist. Such a judgment is not conclusive agalnst one 
who, while' made a défendant, is not shown by the record to hâve been 
served wlth process or to hâve appeared or been defaulted. 

[Ed. Note. — For cases :ip point, see vol. 30, Cent. Dig. Judgment, § 1183.] 

In Equity. On demurfer to bill. 

Snow & McCamant, for complainant. 

Bîrnstéih & Cohen and H. H. Northup, for défendants. 

GILBERT, Circuit Judge. The complainant brought his bill to 
redeem certain real estate from a mortgage which he allèges bas 
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been foreclosed as to certain interests, but not foreclosed as to him. 
The allégations in regard to the foreclosure suit are, in substance, 
that the mortgagee brought a suit to foreclose; that the com- 
plainant was made a party défendant to the suit, and was a proper 
and necessary party thereto in order to effectually complète the 
foreclosure of the mortgaged security, but that he was never served 
vvith any process in the suit, and no appearance was ever entered 
by him to the suit, and no appearance was made for or in his be- 
half, a:nd that the court never acquired any jurisdiction over him ; 
that a decree of foreclosure was entered in said suit; and that 
the mortgaged property was sold in accordance therewith. A de- 
niurrer is interposed to the bill on the ground that the decree of fore- 
closure imports verity and is not subject to collatéral attack, in the 
absence of averments that the record in the foreclosure suit affirma- 
tively shows that the complainant was not served as a party de- 
fendant therein or did not appear therein, or that the court in 
such suit did not adjudge that he was thus duly served or that he 
appeared. 

While it is true that a foreign judgment or a judgment of a_ sister 
State which shows upon its face that' the court had jurisdiction of 
the person of thè défendant may be collaterally attacked upon the 
ground that the défendant did not in fact appear or was not served 
(Hill V. Mendenhall, 21 Wall. 453, 22 L. Ed. 616; Thompson v. Whit- 
man., 18 Wall. 457, 21 L. Ed. 897 ; Knowles v. Gaslight & Coke Co., 19 
Wall. 58, 22 L. Ed. 70; Reinach v. Atlantic & G. W. R. Co. (C. C.) 
58 Êed. 33), a différent rule prevails as to collatéral attacks upon 
domestic judgments. Of such it may be said in gênerai that if a 
s-.iperior court of gênerai jurisdiction expressly finds the existence 
of the necessary jurisdictional facts, or if those facts otherwise ap- 
pear of record, the contrary may not be proven in a collatéral 
proceeding. Westerwelt v. Lewis et al., 2 McLean, 511, Eed. Cas. No. 
17, 446 ; Smith v. Pomeroy, 2 Dill. 414, Eed. Cas. No. 13,092 ; Coït v. 
Coït (C. C.) 48 Eed. 385 ; United States v. Gayle (D. C.) 45 Eed. 
107. 

But in the présent case there is nothing alleged in the bill upon 
which it appears that the court in the foreclosure suit f ound the 
jurisdictional facts as to this complainant, or entered a default 
against him, or rendered judgment against his interest in the prop- 
erty. Ail that the bill allèges in that regard is that he was made a 
party défendant, that he was a necessary party, and that a decree of 
foreclosure was entered. In addition to this, it distinctly allèges that 
the complainant was not served, that he made no appearance in the 
case, and that no appearance was made on his behalf. The truth of 
those averments being admitted by the demurrer, it will not be pre- 
sumed that the court erroneously found otherwise, or that any officer 
of the court made a false return. A domestic judgment is conclusive 
against collatéral attack only when the jurisdictional facts appear of 
record: or when the court has expressly adjudged that they exist. 

The demurrer will be overruled. • 
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DUPREB et al. V. LEGGETTj'E et al. 

(Circuit CoTirt, E. D. Notth Carolîna. Septembier 19, 1905.) 

CODBTS — United States Couets — Jukisdictionai. Aveements in Pleadings — 
.' Amount in Controvebsy. 

A bill to reeover an Interest in lands of a décèdent, In whlch the only 
allégation with respect to the amount or value In controversy is that 
"complainants are inforjnèd and believe thïit the wUole of said lands 
• * * are worth $12,000, and the amoùnt demanded by them herein is 
more than $2,000," is argumentative, leaving the court to make a calcula- 
tion, and does not méet the statutory requlrement to give a fédéral court 
Jurisdiction. 

[Ed. Note. — Jurisdlction of circuit courts as determined by the amount 
In; controversy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent- 
Stribling Shoe Co. v, Roper, 36 C. G. A. 459.] 

In E(ïmty. 

Rountree & Carrànd Wells & Wells, for complainants. 
Russell & Ûore, for défendants. 

RÛRNELLi District Judge. ■ The bill allèges that the complainants 
are résidents and citizens of the state of Mississippi, except John and 
Annie Driggs, who réside in and are citizens of the state of Tennessee, 
and the défendants are citizens of North Carolina. Complainants 
allège that they are entitled to a one-third interest in the estate of 
Edward C. Yellowly, who died in Pitt county N. C, in the year 1885, 
seised and possessed of certain lands described in the bill. The bill is 
highly argumentative, and does not conform to the rules in equity. To 
some extènt it is offensive in the use of such expressions as "the com- 
plainants state to the cotirt," the "court will observe," etc., and does 
not follow the forms prescribed for pleadings in equity. In the 
decree overruling the demurrer when this cause was before the court 
(124 Fed.700) jt is said: 

"When it Is properly before the court, the bill will be examlned as requîred 
by the act of Congress 1888, and, if the jurisdictlonal facts do not afBrmatlvely 
appear in the record, the bill will be dismissed. Bâtes, Fédéral Equity Pro- 
ceedlngs, § 11; U. S. Comp. St. tlt. 13, p. 511; Act March 3, 1887, c. 373, § 6, 
24 Stat. 555; Act Aug. 13, 1888, c. 866, § 6, 25 Stat. 436." 

After this an amended bill and answer were filed, and dépositions 
taken. An èxamination of the original bill of 28 pages and the amended 
bill of 30 pages typewritten matter shows the only expression to be 
found setting forth the matter in dispute, exclusive of interest and 
costs, is on page 27 of the amended bill, as f ollows : 

"Complainants are Informéd and believe that the whole of said lands, sit- 
uated as they are, adjoinlng an Incorporated town and improved as they are, 
are worth $12,000, and the amount demanded by them herein is more than 
$2,000." 

Thê jurisdlction of the court being strictly statutory, the words of 
the statutes or form prescribed should be followed. In the prayer for 
relief there is nothing to aid the bill or to show the amount in con- 
troversy, nor is there a demand for any amount. 

Looking to the record, in the dépositions of W. L. Brown and I. C. 
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Sugg the value of the land is fixed at $10,000 ; but, he adds, several 
houses hâve been erected thereon, and the value much enhanced since 
the sale. The déposition of Gov. Thos. J. Jarvis fixes the value of the 
land at the time of the sale ( 1887) at $4,000 or $5,000, and the land 
sold at that time for $4,100. Emily Harrington, who purchased the 
iand at the sale, says she paid $3,100 for it. Having purchased at a 
judicial sale, and holding at least under color of title, allowance would 
be made to parties who purchased and now hold the land for better- 
ments. This leaves the court to make a calculation, and is not in ac- 
cordance with the statute fixing the amount which gives the court 
jurisdiction affirmatively, and undcr the statute the bill must be dis- 
missed. 

There are several other matters which it is not deemed necessary 
now to State touching the question of jurisdiction, which would re- 
quire this termination of this suit. The court has no jurisdiction. 

It is therefore considered, adjudged, and decreed that the bill herein 
be dismissed, and the défendants recover their costs, to be taxed by 
the clerk. 



CURTIS V. CLEVELAND, C, C. & ST. L. RY. CO. et al. 
(Circuit Court, E. D. Illinois. October 20, 1905.) 

1. Railroads — LiABrLiTY OF Lessob for Négligence of Lessee. 

The mère leasing by one railroad company to another of Its right of 
way, track, turnouts, and stations does not ipso facto create a liabillty 
on the part of the lessor for négligence of the lessee in Its own exclusive 
use of operating appliances on such track and right of way. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, §§ 
802-804.] 

2. Removai. of Causes — Joint or Sevehaele Action. 

The déclaration. In an action In a state court by an employé of a rail- 
road Company which is a citizen of another state, operating a railroad 
under a lease from a local company, agaiust both lessor and lessee, to re- 
cover for Personal injuries alleged to hâve resulted solely from the nég- 
ligence of the lessee In operating a train with improper and defective 
equipment, does not state a joint cause of action against the défendants, 
but a single cause of action against the lessee alone, and the action is re- 
movable by such défendant. 

3. Courts — -United States Courts — Following State Décisions. 

The question whether a lessor railroad company is liable for the négli- 
gence of its lessee In the opération of trains on its road, in the absence 
of any state statute on the subject, is one of gênerai law, as to which a 
fédéral court is not bound by the décisions of the highest court of the 
state in determining whetlier or not a cause is removable from a court of 
the state, but is governed by the rule established by fédéral décisions. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson v. Perrin, 11 C O. A. 71 ; Hill v. Ilite, 29 C C. A. 553.] 

On Motion to Remand to State Court. 

Dundas & O'Hair, for plaintiff. 
George F. McNulty, for défendants. 

WRIGHT, District Judge. This is an action on the case by the plain- 
tifï against the défendants for personal injuries, while employed as a 
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brakeman, in conséquence -of the alleged liegligencé of the défendants. 
The action was commenced in> the state court. The Cleveland, Cincin- 
nati, Chicago & St. Louis Railway Company, being a corporation or- 
ganized in a différent state from the one in which the suit was begun, 
applied to the state court, for a removal of the cause to this court on the 
ground of a separable cause of action from its codefendant, a local cor- 
poration. The- state court or dered the removal to this court, and upon 
the filing of the transcript of the record herein the plaintifï moved this 
court to remand the cause to the state court, and in support of this 
motion it has been argued that the cause of action is joint as to both de- 
fendants, and not severable. 

The déclaration avers that plaintiff, at the time of his injury, was in 
the empby of both défendants. The négligence charged consîsts whol- 
ly in inefficient opération of the train in conséquence of improper equip- 
ment, but the motion to remand the cause; has been submitted for dé- 
cision upon a stipulation as to the facts wherein it is recited, in effect, 
that plaintiff was injured on the track and right of way owned by the 
local corporation, which latter had leased said right of way and ap- 
purtenances to the Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company, and before and at the time of the injury to the plaintiff the 
railroad was exclusively operated by the lessee, which' was in control 
and employed ail employés, trainmen, engineers, brakemen, and switch- 
men who operated the railroad or any part thereof ; that at the time 
of his injury the plaintiff had been employed by, and was in the employ 
of, the lessee company, was paid by it, and had signed an application 
to be eftiployed by it, and was not in the employ of the lessor company, 
unless the court décides, as a matter of law, that employment by the 
lessee operated as an employment by the lessor also; that the engine, 
cars, and equipment of the train, including the air brakes, were owned, 
operated, and controlled exclusively by the lessee, whose duty it was to 
keep the same in repair, and the lessor company had no control, unless 
this court décides that its ownership of the track and right of way by 
opération of law conferred such control upon it. It does not appear 
that it is claimed or chargçd that the track or right of way was in fault 
in contributing to the plaintiff 's injury, and it is conceded the lease 
between the two corporations was duly authorized by the laws of Il- 
linois. No stipulation contained in the case is shown by which the 
lessor company assumed Hability for the négligence of the lessee, nor 
does it appear there is any requirement of that nature in the statutes 
of the state by v^hich the leasing is authorized. 

The question for décision, therefore, is whether the mère leasing 
of the right of way, track, turnouts, and stations to be used and oper- 
ated exclusively by another ipso facto reserves or créâtes a liability 
against the lessor for the négligence of the lessee in its own exclusive 
use of operating appliances owned and controlled by it upon the track 
and right of way possessed and used under the terms of the lease. The 
Suprême Court of Illinois has decided (Railway Co. v. Hart, 209 111. 
414, 70 N. E. 654, 66 L. R. A. 75) that both lessor and lessee companies 
are liable for such négligence, and that a joint action may be maintained 
against them for damages. The weight of fédéral décisions establish 
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the contrary rule. Yeates v. I. C. R. R. Co. (G. C.) 137 Fed. 943, and 
cases cited. It is argued, however, in the présent case that, because the 
rule of Illinois créâtes or recognizes the joint liability of lessor and 
lessee, for the purpose of removal the fédéral jurisdiction should follow 
the State court. In other words, there being a joint action in the state 
court, according to the décision of its highest authority, the fédéral 
court should recognize and give it efïect. The rule of law in ques- 
tion is not local, or the effect of a statute, or its construction, but exista 
as a gênerai rule of the common law, which the fédéral courts détermine 
for themselves. One of the benefits secured through fédéral jurisdic- 
tion is the uniform and equal administration of -the law affecting the 
rights of citizens of diflEerent states, and, if we were required to fol- 
low the décision of local courts upon questions not arising upon the stat- 
utes of the state, with great respect to the state courts, be it said, there 
would be more or less discord and uncertainty in the décisions. It 
would be an anomaly, were this court required to hold the law différent 
from its own judgment of what it is, except in obédience to superior 
authority, in order that the jurisdiction of the state court may be sus- 
tained and its own jurisdiction defeated. Because no liabiUty rests on 
the local corporation for the négligence charged, the action against the 
Cleveland, Cincinnati, Chicago & St. Louis Railway Company is in 
légal effect single, and for such reason clearly removable to this court. 
The motion of the plaintiflf to remand the cause to the state court is 
overruled. 



TWEEDIE TRADING CO. V. DENE STEAM SHIPPING CO., Limited. 
(District Court, S. D. New York. October 9, 1905.) 

1. Shippinq — Chabteb Pabtt — Delat in Deliveby of Vessel. 

The owncr of a vessel Is not llable to a charterer for delay In deliver- 
ing the vessel, owlng to the makiiig of repairs rendered neeessary by her 
stranding while on the way to the port of delivery, where good faith and 
reasonable diligence were shown in prosecuting the vpork. 

2. Samb — Making Vessel Seawoethy — Cost op Lining foe Cabgo of As- 

PHALT. 

The owner is llable for the cost of lining a vessel and of removing the 
same, where, owing to her construction, it was neeessary to render her 
seaworthy for the earriage of a cargo of asphalt, which was in contem- 
plation when the charter was made. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Shlpping, S 158.] 

In Admiralty. Suit by charterer against owner for damages. 

Wheeler, Cortis & Haight, for libelant. 
Convers & Kirlin, for respondent. 

ADAMS, District Judge. This action, in some of its aspects, is a 
sequel of the Dene Steam Shipping Company, Limited, the owner of 
the steamship Myrtledene, v. Tweedie Trading Company, 133 Fed. 
589, where suit was brought to recover from the latter hire of the 
steamship amounting to $2,486.70. There was no dispute as to the 
amount of hire then due and the défense was grounded upon the al- 
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leged existence of certain offsets, amounting to $3,180.95, arising out 
of various expenses incurred by the charterer, the présent libellant, 
in connection with the cliarter. The défense was sustained and the 
amount of the charterer's claim established by stipulation, leaving 
$320.76 due the libellant for which a decree was duly entered and sub- 
sequently appealed from by the libellant. 

The présent action was brought by the charterer to recover (1) the 
losses and expenses incurred by it in conséquence of the condition of 
the vessel by reason of the failure of the respondent to use due dili- 
gence in prosecuting certain repairs, which were made necessary by 
delay in delivering the vessel under the charter of December 10, 1903, 
described in the former action. The claim for the cause just stated 
amounts to $3,500. Another claim (2) was the cost of lining the ves- 
sel so as to render her fit to carry a cargo of asphalt and the time lost 
in doing it, amounting to $566.87. Still another claim (3) was the 
cost pf removing the lining and the time lost thereby, because the own- 
er refused to accept re-delivery until the lining was removed, amount- 
ing to $189.30. 

1. When the charter was made the vessel was on a passage from 
Hamburg to Fernandina. The charter provided : 

; "15. That If requlred by Oharterers, time not to commence bef ore Dec. 15th, 
1902, and should Steamer not be ready for dellvery on or before December 
31st, 1902, Charterers or their agents to hâve tbe option of cancellîng thls 
charter such option to be declared Dec. 26 If steamer uuable to sail from 
Fernandina by that date." 

Prior to the departure of the vessel from Fernandina, finding that 
she would not be able to leave on time to fulfill the terms of the char- 
ter, the owner enquired of the charterer whether it proposed to em- 
ploy the vessel or to cancel the charter. The reply was that it desired 
to use her and the option of cancelling was waived. While en route 
toNew York to enter upon the charter, on the 4th of January, 1903, 
the vessel stranded on Long Island, through overrunning her distance 
in à fog, dead reckoning having been used by her navigators in the 
absence of observations. This was Sunday. With the assistance of a 
wrecking company's tugs, she was removed from the beach and pro- 
ceeded to New York, which she reached Monday, the 5th. She showed 
no évidence of injury on the outside but on the inside ail her floors 
were found to be knocked up. Being seriously damaged, it was neces- 
sary to repair her and written bids were obtained from several parties 
on spécifications prepared by the surveyors who were employed on be- 
half ofthe owner and linderwriter. Several such bids were received 
but none were accepted, and an oral bid made by the Morse Iron Works 
at the time of the opening of the writtesn bids was accepted because it 
was lower in price and called for less time to do the work than the 
others. After the receipt of this bid, some changes were made, with 
the consent of Lloyds surveyor, in the manner of doing the work, 
which, involyed putting in extra intercostals for additional strengthen- 
ing of ,the framing of the floors of the vessel. This, with other matters 
and the condition of the weather, which caused the men to work slow- 
ly, resulted in some delay, so that the steamer was not delivered in the 
14 days provided for by the contract, but there were a number of ad- 
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ditional days required, makfng altogether 26 or 27. For the delay thc 
underwriter of the owner, doubtless for its ultimate benefit, collected 
from the contractor about 9 days' demurrage at the rate of $100 per 
day. Every reasonable effort was made by the owner to get the work 
done quickiy and the delay can not be said to hâve been caused through 
its fault. 

The libellant complained of the delay that was taking place and 
asked for a delivery of the vessel at Norfolk instead of New York, as 
provided for in the charter. The owner being cabled to that efïect by 
its New York agents agreed to such course and it was pursued. The 
arrangement did not amount to a composition of the difïiculty between 
the parties and while not binding may, I think, be considered in deter- 
mining the equities between them. Without regard to it, however, 
there does not appear to hâve been any obligation on the part of the 
owner to do otherwise than prosecute the repairs with reasonable 
diligence, which the testimony shows was done. The Morse Iron 
Works at the time was in good repute and in a fair condition to 
undertake the work and its assumption of the burden of completing it 
within 14 days, was something which the owner was entitled to rely 
upon in the conduct of its business. It does not affect the présent 
question that the contractor was unable to perform its obligation with 
respect to time. The good faith of the owner clearly appears. The 
compensation exacted from the contractor was intended as indemnity 
for the loss of the vessel's time and can not be regarded as a fund 
which affects the controversy between the parties to this action. I 
conclude that there can be no recovery upon this claim. 

2. The question is Htigated as to who should pay for the expense 
of lining the ship to prépare her for the carriage of asphalt. It ap- 
pears that the owner's représentatives in New York received from 
the charterer the lumber required for such purpose and sent men 
aboard to do the work but the vessel sailed before much was accom- 
plished and the remainder was done by the crew during the voyage. 
There was no agreement as to who should bear the expense. The 
master said hç had no authority to assume it and the libellant's agent 
said that the question would hâve to be settled later. 

As the préparations were required to render the vessel seaworthy to 
carry this cargo, because of her permanent battens, it seems that she 
should bear the outlay. Ordinarily, no doubt, as the testimony shows, 
the charterer is required to furnish what may be rendered necessary 
in the way of fittings by reason of the character of the cargo, such as 
grain, for example, but where the ship, owing to her construction, re- 
quires something to be done to put her in the condition presented by 
ordinary seaworthy vessels for lawful cargo then the burden is justly 
upon her. A cargo of asphalt was lawful and it was known that this 
ship would in ail probability be employed to carry one from Trinidad. 
The permanent battens were a détriment to the carriage of this ma- 
terial and it was apparently the ship's duty to prépare herself for it. 
The matter was considered generally in the former case (133 Fed. 
593) and I find nothing in the additional testimony taken hère to 
change my conclusion with référence to the présent charter, dated 
March 31, 1903, It was therein provided : 
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"Whereas the owijers hâve presented notice to the Charter ers that owing 
to steamer not havlng proceeded to South' America on prevlous charter, they 
hold them llable for damages, now in conélderation of the exécution of this 
charter on the part of the charterers the owners agrée to walve said claim 
and they also for said considération agrée that they allow the carriage of 
Asphait On previous charter and on this charter (the charterers of course con- 
tending that they had this right anyway) and the owners agrée to waive 
their claim for damages Incurred by the steamer in fltting up for Asphait & 
In repairing. damage done to the steamer and for any loss of time incurred 
by the steamer in repairing said damage." 

It seems clear that this expense should be borne by the, owner. 

3. The remaining' claim is the expense of removing the lining. As 
the owner insisted upon this being dohe before it would accept a re- 
delivery of the vessel at the expiration of the charter party, the char- 
ter^r was: forced to incur the expense oî taking it ont, for account of 
whom it might concern. If the conchision that it was necessarily put 
in to render the vessel sCaworthy is correct, the removal was evident- 
ly the oii^ner's duty if he would not accept the vessel in the condition 
she was in at the time of re-delivery. Therefore, I must conclude that 
the work was done for the owner's aCcount and the charterer is en- 
titled tp reimbursen;ent of its expenses. 

There will be a decree dismissing the libel as to the first claim and 
providing for, a recovery in the last two, which seem to be reasonably 
well established by the testimony, but if the respondent desires further 
proof or to çontest the âmounts, a référée will be had. 



Ex parte MUNN. 

(District Court, W. D. Kentucky. September 29, 1905.) 

Courts— Habeas Coupus^JuRismciioN of Fedebal Courts— Violation of 

OONSTITUTIONAL RlOHTS. 

Under Eev. St. § 753 [U. S. Comp St. 1901, p. 592], which provides that 
"the writ of habeas corpus shall in no case extend to a prisoner in jail 
unless he is in custody * * * in violation of the Constitution or of 
a law or treaty of the United States," a fédéral court has no power on 
such a writ to discharge a prisoner çonfined for eontempt by a state court 
for refusing to answer questions as a witness, on the ground that his 
answers might incriininàte him; the provision of the fifth constitutional 
amendtaent that no person shall be compelled in a criminal case to be a 
witness ôgainst himself being a limitation solely on the powers of the 
national government and its courts and ofBcers. 

[Ed. Note. — Jurisdietion of fédéral courts in habeas corpus, see note 
to In re Huse, 25 C. C. A. 4.] 

Pétition for Writ of Habeas Corpus. 

Augiistus E. Willson, for petitioher. 
Johnson & Hieatt, fo;" respondent. 

EVANS, District Judge. It appeats, in substance, from the péti- 
tion in this case, that in a proceeding in the Jefïerson county court 
against the petitioner for the assessment of certain taxation claimed 
by the State of Kentucky, on property alleged to hâve been owned by 
the petitioner, and which it was claimed he had omitted from his sworn 
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returns thefètofore màde, he was called upon to testify as a- witness 
against himself. In the course of his examination he was asked cer- 
tain questions which he refused to answer, upon the ground that his 
answers might tend to criminate him, or, in any event, might subject 
him to a penalty of 20 per cent, upon the value of any property he 
might be shown to hâve omitted from his tax schedules. Though the 
county court ruled that his refusai was not maintainable, he, upon the 
grounds already stated, persisted, and, consequently, was adjudged to 
be in contempt of the court's authority. Having been thereupon sen- 
tenced to the county jail, he has presented his pétition for a writ of 
habeas corpus. 

Section 753 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 592], contains this provision: 

"The writ of habeas corpus shall in no case extend to a prisoner in jail, 
unless he is in cuatody * * * in violation of the Constitution or of a 
law or treaty of the United States," etc. 

The petitioner being in jail under the judgment of the state court, 
the first, and indeed, the principal question for us to détermine is : Is 
he in custody in violation of the Constitution or of any law of the 
United States? The learned counseî for the petitioner admits, and on 
its face, the pétition shows, that the chief ground upon which the ap- 
plication for the writ is made is that compelling the petitioner, as a 
witness for the state, to answer questions which will tend to criminate 
him, and subject him to a penalty, is a violation of the fifth article of 
the amendments to the Constitution of the United States, which, so far 
as applicable to this case, is in this language : 

"No person * ♦ « shall be compelled in any criminal case to be a wit- 
ness against himself." 

In the two most important cases of Boyd v. United States, 116 U. S. 
616, 6 Sup. Ct. 524, 29 h. Ed. 746, and Counselman v. Hitchcock, 142 
U. S. 580, 12 Sup. Ct. 195, 35 L. Ed. 1110, the Suprême Court has 
clearly defined the meaning of the phrase, "criminal case," and, possi- 
bly within that définition, might be included such a proceeding as that 
in the county court. But we are not called upon to consider that ques- 
tion, for the décision of the pending application must turn upon other 
considérations. 

Probably no proposition has been adjudicated with more frequency 
by the Suprême Court than that article 5, and, indeed, that ail of the 
10 first amendments to the fédéral Constitution (constituting what is 
called the fédéral Bill of Rights) were intended solely as limitations 
upon the powers of the national government, its courts and ofïîcers, 
including Congress. It was so held in Barron v. Baltimore, 7 Pet, 243, 
8 E. Ed. 672; Twitchell v. Commonwealth, 7 Wall. 325, 19 L. Ed. 223 ; 
Edwards v. Elliott, 21 Wall. 557, 22 L. Ed. 487; United States v. 
Cruikshank, 92 U. S. 552, 23 L. Ed. 588 ; Presser v. Illinois, 116 U. 
S. 265, 6 Sup. Ct. 580, 29 L. Ed. 615 ; Spies v. Illinois, 123 U. S. 166, 
8 Sup. Ct. 21, 31 L. Ed. 80 ; Talton v. Maves, 163 U. S. 382, 16 Sup. 
Ct. 986, 41 L. Ed. 196 ; Brown v. New Jersey, 175 U. S. 174, 20 Sup. 
Ct. 77, 44 L. Ed. 119 ; and in many other cases. Indeed, since the 
opinion delivered by Chief Justice Marshall in Barron v. Baltimore, 
the proposition has never been questioned. 
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The conclusion must be drawn in this case that the petitîoner is not 
in cûstody in violation of the fifth amendment, but is in custody under 
the opération of the laws of the state of Kentucky alone, upon which 
laws that amendment has no bearihg ; it having relation âlone to the 
powers of fédéral govemment and its courts and officers. In short, 
as the fifth amendment was designed exclusively as a limitation upon 
the powers, authority, and conduct of the national government, its 
stress in no wise touches the laws or the judicial tribunals of the 
State of Kentucky, and therefore it has no force for the relief of the 
petitioner. If he is in contempt of a state court, it is a matter for that 
court and other tribunals authorized to review its rulings. If he has 
any right to be exempted f rom answering the questions put to him, and 
which he refused to answer, the right to such exemption is not founded 
upon the fifth amendaient to the Constitution of the United States, but 
upon a very similar provision in section 11 of the Constitution of Ken- 
tucky, and his claim to such exemption can alone be adjudicated by the 
state tribunals. His imprisonment not being in violation of the Con- 
stitution or laws of the United States, section 753 of the Revised Stat- 
utes must control, 

It is also suggested that the action of the county court did not con- 
form to due process of law; but it seems to hâve been conformable 
to the usual practice of the state courts in cases of contempt, and there 
seems to be little force in this contention. Besides, fédéral tribunals 
will never attempt to revise possible errOrs in state court proceedings 
through the médium of a writ of habeas corpus. While they should 
unhesitatingly uphold ail the rights of the citizen, so far as they are 
fixed and guarantied by the suprême law of the land, they should al- 
ways be clear as to their jurisdiction to act in any given case. In- 
stead of being clear that I hâve any power in this case, I am altogeth- 
er confident that I bave none. 

Hence the pétition for the writ will be denied. 



CHAPMAN V. PITTSBUKG RYS. CO. 

(Circuit Court, W. D. Pennsylvania. September 27, 1905.); 

No. 17. 

Release — Damages fo? Peksonal Injtjey — Effect on Action Aoainst De- 
fendant Sepabately Liable. 

Plaintiff, while employed as a brakemau and ridlng upon the top of a 
train of freight cars, was thrown off and injured by striking against a 
trolley wire across the track, placed by défendant, a street rallroad Com- 
pany, at an unsafe distance above the ralli-oad tracks. Plaintiff was a 
meniber of the rallroad eompany's relief départaient, and on receiving 
benefits from such fund on account of his injury signed a release to the 
Company of liability therefor, as required by the terms of his contract 
Held, that such release did not operate to diseharge the défendant from 
liability, since it was not a joint tort-feasor with the railroad company, 
but its acts of négligence, if any, which reudered it liable to plaintiff, 
were separate and distinct. 
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At Law. Motion for judgment non obstante veredicto on reserved 
point. 

J. O. Petty, for plaintifï. 

Burleigh, Gray & Challener, for défendant. 

BUFFINGTON, District Judge. This is an action brought by John 
Chapman against the Pittsburg Railways Company. The statement al- 
leged the défendant operated a street railway in the city of Pittsburg 
by an overhead trolley, which crossed the tracks of the Baltimore & 
Ohio Railroad; that plaintifï was a brakeman on said railroad, and it 
was his duty to ride on top of freight cars; that "the plaintifï, by rea- 
son of the négligence and unskillful placing of said trolley Wires used 
to guy the same too low to allow plaintifï and other persons employed 
by the Bakimore & Ohio Railroad Company, and being upon the cars 
thereof, to pass under said trolley wires and wires used to guy the 
same without coming in contact therewith, was, without notice or 
warning ta him, carried against said trolley wires or the guy wires con- 
nected therewith, and was thereby thrown with great force and 
violence from the car he was on as aforesaid to the ground below." 
On the trial there was a verdict for the plaintiff which was taken sub- 
ject to the reserved question : 

"Whether the release, offered in évidence, to the Baltimore & Ohio Railroad 
Company, given by the plaintiff, and the payment of the money therein reeited 
to him, take away from the plaintiff the right of action against the défendant 
Company for damages resulting from the injurv at Rankin, Pa., on March 4, 
1903." 

After argument and careful considération, we are of opinion the 
paper in question will not warrant entry of judgment for the défendant 
street car company. Neither the pleadings nor the évidence averred or 
showed any joint négligence or joint liability of the défendant and the 
Baltimore & Ohio Railroad Company. The négligence of the de- 
fendant averred in the statement and established by the proof was the 
act of placing its wires an unsafe distance above the railroad tracks. 
This was a positive act of commission in the doing of which the Balti- 
more & Ohio Railroad Company had no part. It may be the latter 
company was also liable to the plaintifï in failing to notify him of the 
présence of the wire, but such liability, if it existed, is based on dif- 
férent grounds, namely, a négative act of omission by the railroad 
and not a positive act of commission. It suffices to say that it is not 
shown the Baltimore & Ohio Railroad Company was liable as a joint 
tort-feasor, and in the absence of such proof, the burden of showing 
which is on the défendant, a release of the Baltimore & Ohio Railroad 
Company by the plaintiff did not release the défendant. Thomas v 
Railroad Company, 194 Pa. 514, 45 Atl. 344. And not only is this 
the case, but to allow this release to nullify the verdict would be un- 
just and inéquitable on other grounds. It is not contended the re- 
lease deprived the défendant of any right it possessed or subjected it 
to any additiona! burden or liability. The défendant simply insists on 
giving a technical effect to the release, but without any equity to stand 
on. The proofs show the plaintifï contributed in wages toward the 
140 F.— 50 
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maintenance of the relief department o£ the Baltimore & Ohio Rail- 
road Company ; indeed, having been employed but a short time, ail his 
wages were retained by the company as his contribution thereto. In 
case of accident or sicitness of an employé, he draws relief from this 
fund without référence to the question of liability by the company. 
Before paying such indemnity, the company requires, in pursuance of 
a previous agreement, a release from Hability by the employé, which 
agreement the Suprême Court of Pennsylvania has held is not void as 
against public policy. Johnson v. Philadelphia & Reading Company, 
163 Pa, 137, 39 Atl. 854. Now by the terms of the release itself it ap- 
peairs that nothing was paid the plaintiff, except the indemnity due 
him frort^ the fund, and that nothing was paid for the release. More- 
over, the testimony is uncontradicted that the money was paid and re- 
ceived and the release given with the understanding by both parties 
that it was not to affect the rights of the plaintiff against the street 
x;ar company. It will therefore appear the plaintiff has never received 
any satisfaction from any source for the injury he siist^i^tied. To hold 
the release given when the indemnity was paid him Vorked a satisfac- 
tion of his claitti against' the défendant would be to give the paper an 
efïect which neither the parties or légal principles ever contemplated. 
McLarren V. Robertson. 30 Pa. 139; Pierce v. Sweet, 33 Pa. 158; 
Rapp V. Rapp, 6 Pa. 51. 

The rriotion for judgment non obstante veredicto is therefore re- 
fused, and the clerk will enter judgment on the verdict for the plain- 
tiff. 



In re POORE (2). 

(District Court, M. D. Pennsylvania. September 26, 1905.) 

No. 667. 

"BaNKBUPTCY— CONDITÎONAL PURCHASE OF PrOPEETY— RECLAMATION BT SELLEK. 

A conditlonal sale of property, whieh under the law of Pennsylvania 
subjects it to exécution in favor of creditors of thepurehaser, cannot be 
converted tnto a bailment, effective against existing creditors, by an 
agreeinent made after the property has been delivered, so as to entitle 
the seller to reclalm the same from the purchâser's trustée in bankruptcy, 
where such existing creditors remain unpaid. 

In Bankruptcy. Sur pétition of James J. McCabe for the réclamation 
of certain property. 

For a somewhat similar case in the same estate, see 139 Fed. 863. 

C. B. Little and H. A. Knapp, for petitioner. 
F. K. Tracy, for trustée. 

ARCHBALD, District Judge. This is a proceeding to reclaim cer- 
tain property, in the possession of the bankrupt, which the petitioner 
claims was merely hired or loaned. The facts are not in contro- 
versy. In October, 1903, Mr. Poore, who was just starting to equip 
his pump Works, went to Mr. McCabe, the petitioner, and wanted to 
.huy some machinery. Having known him favorably for some time and 
-desiring to accommodate him, but not seeing his way to give him crédit, 
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Mr. McCabe agreed to let him hâve what he warited, provided it could 
be arranged that the title should not pass, and that the transaction 
should stand as a loan merely. To this Mr. Poore assented, agreeing 
to sign whatever was necessary to carry it eut, and on October 13, 
1903, on the strength of it, Mr. McCabe let him hâve two machines, a 
part of the property which is now claimed. A writing was also drawn 
up, supposed to be expressive of the understanding between them, but 
it was not executed by either. A month later, on November 14th, the 
rest of the machinery was shipped, and a paper, similar in terms and 
covering the préviens shipment also, following the f orm in use by Mr. 
McCabe in such transactions, was drawn up and sent to Mr. Poore. 
who duly executed and returned it. A copy of this is given in the 
margin.i The figures named in it are the priées at which the property 

iThls agreement, made this 14th day of November, 1903, by and between 
James J. McCabe, of tbe eity, county, and state of New York, of the first part, 
and J. B. Poore (Lackawanna Pump Works) witli office and works at Scran- 
ton (Green Rldge), Penna., party of the second part, witnesseth: Whereas the 
sald James J. McCabe has this day delivered to J. B. Poore (Lackawanna 
Pump Works) the following described property, to wit: One Bullard turret 
machine, style H. One Powell planer, 30x30x6 ft 1 Bullard engine lathe, 
24x14% ft. One Le Blond engine lathe, 14x6 ft, complète with ohuck. One 
new Oesterlein No. 24 Universal milling machine. One new Prentice 20 Inch 
upright drill. One new 21 Inch, 4 3aw combination chuck. One new 22 inch, 
4 jaw independent chuck. One planer chuck. The said J. B. Poore (Lacka- 
wanna Pump Works) agrées to pay for the said property the sum of 
twenty-nine hundred and forty-eight dollars ($2,948.00) to be paid as follows : 
Cash $400, and note at 3 months from Nov. 14th, 1903, for $2,586.22 (which 
includes balance of purchase priée $2,548.00; Interest for 3 months at 6% — 
$38.22). At expiration of this note, $400 cash to be paid, and a renewal note 
of three months given for the balance, with interest. When this first renewal 
is due, $1,00000 cash to be paid and a renewal note given for the balance, 
with interest. When this second renewal note is due, one-half cash to be 
paid and a renewal note to be given at two months, with interest, for the 
balance, which third renewal note will be paid at maturity. 

And it is agreed that the said James J. McCabe does not rellnquish his 
tltle to such property, but that he shall reinain the sole owner thereof, until 
the said sum is fully paid In money, and the notes given as aforesaid or any 
renewals thereof are paid in full. 

And it is agreed that the sald J. B. Poore (Lackawanna Pump Works), 
shall keep the said property at his place of business In the city of Scranton, 
Penna., and that he will not reniove or allow any part of said property to be 
removed from sald place nor from his possession or control without thé con- 
sent of the said James J. McCabe, and that in case any of such property shall 
be removed without such consent or any default shall be made in the pay- 
ment of any of the notes or any of the renewals thereof as the same shall 
become due and payable, or exécution issued thereon or any recelver of his 
property be appointed, then the said James J. McCabe may take possession 
of said property without légal process and may enter on the promises where 
such property or any part thereof is and remove the same without any let or 
hindrance from said J. B. Poore (Lackawanna Pump Works) ; he waiving any 
and ail claims of action for trespass or damage therefor and disclaiming any 
rlght of résistance thereto. 

And It Is further agreed that, If the said James J. McCabe shall take pos- 
session of sald property without légal process because of any default as afore- 
said, he may retaln any money previously paid as and for compensation for 
the use of said property. 

And it Is further agreed that the said J. B. Poore (Lackawanna Pump 
Works) shall keep said property fully insured at thelr own expense for the 
beneflt of the said James J. McCabe, and that this agreement shall bind hère- 
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was held, and for which it would be sold, if a sale were made, and 
mémorandum billswere sent to Mr. Poore the same as though this 
were the case^— one, of the date of October 13, 1903, covering the 
first two pièces of machinery, the priée of which was $1,500, and the 
other, November 14, including the whole, at $3,948. On this some- 
thing over $900 was paid, leaving about $2,000 due at the time of the 
failure. 

The agreement which was entered into, whatever its effectiveness 
elsewhere, amounted in this state to nothing more than a condi- 
tional sale, which subjected the property to exécution at the instance 
of creditors, and so cannot be successfully asserted against the 
trustée hère. In re Butterwick, 12 Am. Bankr. Rep. 536, 131 Fed. 371. 
This is so palpably the case that there is no attempt to dispute it. It 
appears, however, that after the machinery had been in Mr. Poore's 
hands some three or four months, and he had made a payment or two 
upon it, on February 4, 1904, Mr. McCabe deemed it necessary to bave 
a new agreement drawn, which was executed by both parties, and in 
which it was agreed that the property should be leased to Mr. Poore 
for a year at a specified annual rental of $3,000, upon payment of which 
he was to hâve the right to buy for the additional sum of $80.50. At 
the end of the year a similar agreement in renewal of the first was 
entered into for a like period ; the rent being fixed at $2,000, and the 
right to buy being given upon the payment of $1. It is not necessary 
to set out thèse two agreements at length, as this is the substance of 
them, and they admittedly are, what they daim to be, contracts of bail- 
ment, good under the law of this state and effective, to hold the prop- 
erty, if they had been entered into in season. The question, however, 
is as to their validity, considering the time when this was done. 

It is testified by Mr. Poore that in October, 1903, when he got the first 
of this machinery, he was indebted to sundry parties to the extent of 
$10,800, the whole of which still remains unpaid. Also, that between 
that time and February, 1904, when the new agreement was executed, 
he became indebted to several others to the extent of nearly $600 more, 
which also bas not been paid. However it may be as to those who came 
in later, as to thèse creditors it is clear that the attempted change of 
the arrangement by which Mr. Poore became originally possessed of 
the property was of no avail. No doubt, while the matter was still exec- 
utorv, the conditions on which it was held could be readjusted. Goss 
Printing Co. v. Jordan, 171 Pa. 474, 32 Atl. 1031 ; Stiles v. Seaton, 200 
Pa. 114, 49 Atl. 774 ; In re Naylor Mfg. Co., 14 Am. Bankr. Rep. 284, 
135 Fed. 206. But not to the détriment of those creditors who either 

to the parties concerned and their respective executors, admlhlstrators, as- 
signs, and successors. 

In wltness whereof the party of the second part bas hereunto set his hand 
and seal this . J. B. Poore. 

Signed, sealed, and delivered In présence of 

G. A. Fuller. 
State of Pennsylvanla, City of Scranton, County of Lackawanna — ss. : 

On this 2.3d day of November, 1903, personally came J. B. Poore, to me 
bnowri and known to me to lie the individual described In and who executed 
the foregoing Instrument, and he acknowledged that he executed the same. 

A. O. Balley, Aid. 
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were such at the time the machinery was obtained or had become 
so since then, as to whom it had passed beyond the executory stage. 
The case is like that of Brunswick v. Hoover, 95 Pa. 508, 40 Am. Rep. 
674, where a similar attempt was ineffectually made. 

It is said, however, that the undertaking with Mr. Poore, when the 
machinery was bargained for, was that he would exécute whatever 
writings were necessary to retain title in the petitioner until it was paid 
for, and that, this being the condition on which the property was part- 
ed with, the contract of bailment, which was finally entered into, must 
be regarded as merely carrying this out. But the verbal agreement at 
the outstart, whatever it was, was merged in the writing of Noveml:)er 
14th which' followed, and it is by this that the transaction must be 
judged. After its exécution, the property having been meanwhile 
deUvered, it constituted the contract on which it was held, and, as 
already intimated, as to existing creditors and others who came in 
prior to February 4th following, it could not be changed. 

The pétition is dismissed, with costs. 



STANTON V. STURGIS et al. 

(Circuit Court, S. D. New York. November 3, 1905.) 

No. 6,248. 

1. CONTHACTS — LeOAXITY PUBLIC POLICY. 

Two contracts entered into by plalntlff on tiie same day, the flrst with 
a railroad company to construct its road for whieh he was to be paid a 
per cent, upon the cost of construction, and the second with five out of 
the seven direetors of the company by which he agreed to pay to them 
two-thirds of such per cent, are to be treated as in pari materia and as 
constituting a single contract, whieh is void as against public policy, and 
no action can be maintained to enforce either while it remains executory. 

[E'd, Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, §§ 701, 
702.] 

2. Same — Action for Bbeach — Condition Précèdent. 

Where a contract between plaintifE and a railroad company for the con- 
struction of its road provided that it should become nuU and vold after a 
certain date unless substantial and satisfactory progress had been made 
by that time in the sale of the company's stock and bonds, and that the 
primary work In negotiating such sale should devolve upon plaintiff, he 
cannot maintain an action for damages because of the failure to build the 
road, without alleging that the required progress in the sale of the stock 
and bonds had been made by the time stipulated. 

At Law. On demurrer to complaint. 

Putney, Twombly & Putney (Henry B. Twombly and Louis H. Hall, 
of counsel), for plaintifï. 

Levi William Naylor, for défendant George C. Sturgis. 

HOLT, District Judge. Upon the face of the complaint, the contract 
on which this suit is brought was, in my opinion, void. The plaintifif, 
Stanton, entered into a contract with the Central Railway of West Vir- 
ginia to construct its road, for which he was to be paid 15 per cent, upon 
the cost of construction. On the same day he entered into another con- 
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tract with five out of the seven directors of the road, by which he agreed 
to pay them two-thirdfe of such 15 per cent. Such contract is, in my 
opinion, void as being against public policy. Obviously no action could 
hâve been maintained on it by the five directors against Stanton, if 
Stanton had built thé road and received the 15 per cent. ; and I think 
that no action can be maintained on it at ail for any purpose. If it be 
claimed that this is really an action to recover the damageswhich Stanton 
suffered from not being permitted to build the road, I think that, if 
either contract is to be treated as distinct from the other, the contract 
which was violated was the construction contract made with the railroad 
Company. But I think that the true view is that both contracts, being 
made at the same time and in substance between the same persons, 
though one is executed in the name of the corporation and the other in 
the names; of a majority of the directors, are to be treated as in pari 
materia ^nd as constituting one contract, and that the whole contract 
was incapable of enforcement so long as it remained executory. If 
Stanton had built the railroad, the question whether he was entitled to 
recover the 15 per cent, profits would be a différent question. But the 
contract admittedly was not carried out. This action was brought for 
damages because it was not carried out ; and in my opinion, the contract 
being illégal, either party to it was free to withdraw from it and to re- 
fuse to carry it out, and so long as it remains executory neither party 
can ask the aid of any court to enforce it. 

There is another ground upon which it seems to me that this com- 
plaint is demurrable. The contract between Stanton and the five 
directors, provided that : 

"The contract entered Into this day between the Central Rallway of West 
Virginia and said Stanton shall ternainate and become nul! and void and of no 
validity after July 1, 1900, unless substantial and satisfactory progress has 
been made in negotiating sald bonds and stock and in putting the whole Pro- 
ject in a reasonable state of certain suceess wlthln that tlme, unless the tlme 
be extended by mutual Consent. It is understood between the parties hereto 
that the primary work of negotiating the sale of sald bonds and stock shall 
devolve upon the party of the second part [Stanton, the plaintiff]." 

The successful negotiation and sale of the bonds and stock provided 
for in the construction contract was the basis of the entire enterprise. 
If that did not take place, the road could not be built. By the above- 
quoted provisions Stanton had the primary work of negotiating such 
sale, and it was agreed that the construction contract should become null 
and void unless substantial progress had been made in selling the securi- 
ties before July 1, 1900. Stanton, being charged by the contract with 
the primary work, knows whether such progress had been made. The 
complaint contains no allégation that it had been made. I think that, in 
order to recover in this action, such an allégation was necessary. In its 
absence the presumption is that the attempts to negotiate and sell the 
securities failed, and that therefore the construction contract became 
null and void as between the parties to this action. 

My conclusion is that the demurrer should be sustained, with leave to 
the plaintiff to amend the complaint within 20 days upon payment of 
costs. 
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CASCADE FODNDRÏ CO. v. L. J. MUELLBR FURNAOE CO. 

(Circuit Court, W. D. Pennsylvanla, September 29, 1905.) 

No. 1. 

rBiAX — Questions foe Jxtet. 

The right to a jury triai, being a constitutional one, Is not to be denied, 
except in a clear case. When the facts are such that two fair-minded 
men may draw différent inferences from them, and such différent infer- 
■ences lead to différent verdicts, then the jury, and not the court, is the 
tribunal to décide which inference shall be drawn. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dlg. Trial, § 337.] 
At L,aw. Sur motion for new trial. 
J. W. Sproul, for plaintiff. 
Frank R. Gunnison, for défendant. 

BUFFINGTON, District Judge. This is a motion for a new trial. 
It is alleged the court erred in submitting the question of the plain- 
tifï's right to rescind to the jury. Under the proofs in the case, we 
are clear it was the court's duty to concède its right to hâve the facts 
submitted to the jury. It need hardly be said the right to a jury trial 
is one of high order, indeed a constitutional one, and therefore not 
to be denied except in a clear case. When the facts are such that 
two fair-minded men may draw difterent inferences from them, and 
such differing inferences lead to différent verdicts, then the jury — and 
not the court — is the tribunal to décide which inference shall be drawn. 
In this case, an intelligent jury has drawn from the facts the infer- 
ences contended for by the plaintilï, namely, that a misrepresentation 
of existing facts was made, that it was material, and that the contract 
was made on the faith of such statements. An examination of the 
proofs satisfies us that, if believed, fair-minded men might reasonably 
draw such inference and conclusion. The évidence of Àlr. Rossiter is 
express that Mr. Mueller was asked whether the pattern weights, with 
the percentage provided in the proposed contract, gave actual weight. 
"I asked him if it could be done at that weight, and he said it could be 
done at that weight, and the Walworth Run people had been doing it 
for the last fîve years, made the most positive statement on that sub- 
ject, and he was interrogated closely about it." Now there was testi- 
mony that the weight of the Walworth Run castings, instead of over- 
running 6 and 8 per cent., exceeded the pattern weight as much as Ifi 
and 18 per cent. Indeed, in view of ail the facts in évidence, of the 
situation of the parties, that plaintifï had submitted its bid on the basis 
of actual weights, the suggestion of the défendant to a change to a 
percentage above pattern weight, the inexpérience of plaintifï's oflficers 
in such castings, and the familiarity of defendant's officers with them, 
we think the question was eminently one for a jury to pass upon. It 
was denied by the witness, Mueller, that such a statement was made, 
mit that if made it was a mère expression of opinion. We think, how- 
evcr, that it might well be contended that this was a positive inducing 
statement that the Walworth Run people had for years obtained 
actual métal weight from the proposed percentage above pattern 
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weight, while there was proof that the weighing of such castings did 
not support this assertion. Aft'èr careful considération, we think no 
errer was committed in refusing to take the, case from the jury, and 
that it was submitted under proper instructions. 
The motion for a new trial is therefore refused. 



KINNEY V. BEA VER et al. 

(Circuit Court, B. D. Pennsylvanla. October 12, 1905.) 
No. 63. 

1. Pleadtng— Faii-ueb to Serve— Excuse. 

■ The court may, in Its discrétion, reliere a party from the conséquence 
of Iiis failure to serve a copy of a pleading flieâ by him on ttie opposite 
party or his attorney as required by rule 20, § 7, wliere a reasonable ex- 
cuse Is shown, as that it was tlirough inadvertence of his counsel, and 
where the pleading was subsequently served. 

2. Same— Atfidavit of Defbnse— rpjj-SEs Eeqxjibing. 

Judgment will not be granted for want of an affidavlt of défense where, 
wliilé plaintlff's suit is in forni ^^lèsTlmpsit, it àppears from an examination 
of his statement tbat the real caiièe of action is in tort, in which form 
of action no afiidavit of défense Is required. 

At Law. On motions to treat demurrers as a nullity and for judg- 
ment for want of an affidavit of défense; - 

Robert D. Kinney, for plaintiff. 
Albert B, Weimer, for défendants. 

J. B. McPHERSON, District Judge. This suit was brought on July 
26, 1904, and the plaintiiï's statement of claim was filed on the same 
day. Only two of thç défendants were served with proeess, and for 
them an appearance was duly entered on July 28th. Demurrers to 
the statement were filed on July 30th, but no copies thereof were 
served upon the. plaintiff, who was conducting his own case, and did 
not hâve an attorney of. record. This was a violation of rule 20 of this 
court, which provides in section. 7 that: 

"In ail suits a copy of the déclaration and every subséquent pleading sball 
be served by, the party, or his attorney, flling the same, on the opposite party, 
or his attorney of record." 

The rule goes on to say that, in case of failure to serve copies, "such 
déclaration or other pleading may be treated as a nullity." The plain- 
tiff invokes the application of this rule, and his motion to hâve the 
demurrers treated as a nullity bas been heard upon his pétition and the 
answer of the défendants' attorney. The answer, which is not denied, 
and is therefore to be taken as true upon this motion, avers that the 
failure to serve copies on the plaintiff was due to the oversight and in- 
advertence of counsel, and it further appears that since the plaintiff's 
motion was made copies of the demurrer bave been properly served 
upon him. Under such circumstances, I think it would be unduly 
harsh to visit upon the défendants the conséquence of their counsel's 
oversight, and 'for that reason, in the exercise of the discrétion re- 
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served to the court by the rule, the motion to treat the demurrers as a 

nullity must be refused. 

The plaintiff also moves for judgment for want of an affidavit of 
défense. Aside from the fact that the demurrers, which hâve now been 
sustained, raise questions of jurisdiction that ought to be determined in 
limine, it is apparent from an inspection of the plaintiff's statement 
that, while the form of his suit is assumpsit, the real cause of action is 
in tort, and to a demand in tort no affidavit of défense is required. The 
point has been decided by the Court of Appeals of this circuit in Kinney 
V. Mitchell, 136 Fed. 773. The motion for judgment for want of an 
afRdavit of défense is therefbre refused. 



KINNEY V. RICB et aL 

(Circuit Court, B. D. Pennsylvania. October 12, 1905.) 

No. 64. 

At Law. On motions to trëat demurrers as a nullity and for judg- 
ment for want of an affidavit of défense. 

Robert D. Kinney, for plaintiff. 
Albert B. Weimer, for défendants. 

J. B. McPHERSON, District Judge. The facts in this case are in 
ail respects similar to "the facts in Kinney v. Beaver et al. (No. 63, 
April sessions, 1904) 140 Fed. 793, in which an opinion has just been 
filed. For the reasons there stated, the plaintiff's motions to treat the 
demurrers as a nullity, and to enter judgment for want of an affidavit 
of défense, must both be reft^sed. 
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J. A. SCEIVEN CîO. V. GIRAED 00. 

(Circuit Court, S. D. New îork. September, 1905.) 

Trai^k-Maeks— Suit eobInîrïnqement— Pkeliminabt Injunction. ; 

A prellminary Injunction granted, restrainlng the use by défendant 
b(f the worcls "elàstic seam" or "stretchiseam," used by coinî)lainant as 
trade-marks to désigna te certain styles of garments maaufactured by it. 

In Equity. On motion for preliminary injunction. 

Arthur v. Briesen, for the motion. 
Louis Marshall, opposed. 

LACOMBE, Circuit Judge. Complainant may take a preliminary 
injunction against the use of the words "elastic seam" or "stretchi- 
seam," or similar words, in connection with a longitudinal yellow 
strip.inserted, as described, in the moving papers and shown in the 
exhibits. Inasmuch as the défendant is apparently extensively en- 
gaged in the manufacture of the garments complained of, a suspen- 
sion pf th^ opération of the injunction for 30 days after entry of or- 
der will be granted, in order, to giye abundant time to make neces- 
sary changes in stock on hand and in process of manufacture. This 
extension will also give défendant the opportunity to review at 
coming session of Court of Appealë, as a preferred appeal, such ses- 
sion beginning. Oçtober lOth. 



BOWKBR V. HAIGHT & FREESB CO. et al. 
(Circuit Court, S. D. New îork. géptember 4, 1905.) 

Equity— Intervention— Suit by One in Behalf of All. 

Where a suit in equity Is brought on behalf of complainant and ail 
others similarly situated, a person will not be given leave to intervene 
by separate counsel to assert a claim in ail respects similar to that of 
complainant, unless it is proposed to dispose of the cause otberwise 
than in the usual way at final hearing, so that such Intervention may 
be necessary to protect the petitioner's rights. 

In Equity. On pétition of Vagri H. Simisen for leave to intervene. 

Chas. E. Thumm, for petitioner. 
Fred'k J. Moses, opposed. 

LACOMBE, Circuit Judge. The claim set forth by the petitioner 
is in ail respects the same as that set forth in the complaint. The 
bill is brought by Bowker in behalf of himself and ail others similarly 
situated, and the suit is prosecuted in Simisen's behalf, as much as 
in Bowker's. Under thèse circumstances, there seems no good 
reason for allowing petitioner to intervene by another attorney. 
If he pleases, and will agrée to bear his ratable proportion of the ex- 
penses of litigation, he may be made a co-complainant, appearing 
by attorney and counsel now representing Bowker. If not, his peti- 
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tîon îs for the présent denied. The receivers, however, will take note 
of his name and address, and, in the event of any proposai to dispose 
of the cause otherwise than in the usual way at final hearing on 
pleadings and proofs, he should be notified, and the court will then 
détermine whether or not he should be allowed to come in by his own 
attorney, and continue the litigation. 



BOWKER V. HAIGHT & FREESB CO. 
(Circuit Court, S. D. New York. August 14, 1905.) 

LACOMBE, Circuit Judge. As to the following claims for re- 
turn of stocks and bonds in the possession of the New York re- 
ceivers, the papers are incomplète. There is no affidavit from de- 
fendant, stating whether it claims that the customer is indebted to it, 
Presumably this is because the books are in Boston or elsewhere, 
and it is thought access to thera cannot be had, as suggested in 
mémorandum filed in Re Claim of Clark Shore et al., 140 Fed. 796. 
Défendant should supply this omission. It may be that in several 
cases, it will happen, as it has already happened, that there is no 
balance due from the customer, in which case his securities should 
be promptly returned without expense to him; a disposition of his 
claim which is certainly to the interest of ail parties. The papers 
will be held till afïidavit on behalf of défendant is presented. If 
permission to examine the customer's account is refused, affidavit to 
that efïect may be submitted. Thèse claims are: Karl O. Cyrus, 
Harrison I. Colee, Chas. A. Faulkner, Théo. T. (or F.) Sargent, Wil- 
Ham H. Wilhelm, Katherine Henkel, William Leach, H. M. Wolf, 
Robert Lewis, Harry L. Martin, Oscar H. Pilgram, Fanny Daniels, 
Claire T. Fogg. 
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BOWKER V. HAIGHT & FREBSB CO. 
(Circuit Court, S. D. New York. August 14, 1905.) 

Claims of Clark Shore, William A. Remale, Arthur M. Whitcomb, 
and Dora Publes. 

Wilson R. Yard, for petitioners Whitcomb and Remale. 
Wm. P. Maloney, for petitioners Publes and Shore. 
Franklin Bien, opposed. 

LACOMBE, Circuit -Judge. It has • been the practice in this 
proceeding, when stock has been found which some one claims to 
ovvn, and the books of défendant show no charge against it, and de- 
fendant âdmits that petitioner is not indebted to it, to return the 
stock to defendant's customer without Cxpense to the petitioner. 
In previous applications, defendant's counsel has submitted an af- 
fidavit either assertirig or denying such indebtedness ; the affiant 
having examined petitioner's account in the books, in order to déter- 
mine the fact. Iii thèse four cases, however, no such affidavit is 
produced, tôr the alleged reason that defendant's représentative has 
been refused access to the books kept àt the Boston office, and in 
conséquence is unable to ascertain whether défendant makes any 
claim against petitioner or not. There must be some mistake about 
this. It may be that gênerai inspection of the books has been re- 
fused, but it is inconceivable that the recëiver has refused to allow 
examination of the accounts of individual customers, who make 
claims such as thèse. 

Defendant's counsel will, therefore, hâve such application made in 
Boston by defendant's représentative there, and embody the resuit 
in an affidavit, which willenab le the court to détermine whether a 
claim is or is not made against petitioner. ShOuld examination for 
this purpose be refused, an affidavit to such effect made by the 
individual thus excluded may be presented, and the court will then 
be able to dispose of thèse four claims in some way or other. Papers 
will meanwhile be held. 
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BOWKER V. HAIGHT & FREESE CO. 
(Circuit Court, S. D. New Tork. August 14, 1905.) 

LACOMBE, Circuit Judge. As to the following daims for return 
of stock, concededly, in each instance, the property of the claimant, 
except for Hen thereon for alleged indebtedness arising from trans- 
actions of purchase and sale, the accountants for receivers and for 
défendant are not in accord as to the balance due. The transactions 
are alleged to hâve taken place hère and the bocks were kept hère. 
The several claims are referred to John J. Townsend, Esq., as spécial 
master, to take testimony, and report what sums, if any, should be 
paid by each claimant as a condition for return of his stock. The 
master will bear in mind that this is not a gênerai investigation of 
the issues in the case as to the keeping of fraudulent books and the 
making of fîctitious entries. The présent investigation is confined to 
the entries in the account of each claimant. The investigation begins 
with the concession that the stock (or bonds) belongs, except for 
claims against it, to the customer. The. défendant will hâve an 
opportunity to show by any compétent évidence what balance is due 
to it from the customer. Should that balance not agrée with the 
balance shown by the books, the receivers will put on the stand the 
individuals who made the entries, and others if necessary, who will 
either prove their accuracy, and thus establish the claim to the extent 
shown by the books, or will show that the books do not correctly 
represent the transactions in the particular case. The master will 
report the évidence and his conclusions. Thèse claims are : M. L. 
Bernstein, William B. Bonbaker, A. A. Bemtgen, A. E. Clifïord, 
B. F. Gilman, Fred. W. Hager, Charles Perillot, Fred. A. Pithman, 
L,. C. Sisum, A. Schussler, Ellen S. White, A. H. Tompkins. 



BOWKER V. HAIGHT & FREESE CO. 

(Circuit Court, S. D. New York. August 14, 1905.) 

Claim of James Blair for return of 75 shares of U. S. Steel com- 
mon and other stocks. 

Walter P. Irwin, for petitioner. 
Franklin Bien, opposed. 

LACOMBE, Circuit Judge. The transaction through whîch thèse 
stocks came into possession of défendant took place in Philadelphia. 
The moving papers admit that there are entries in the books of de- 
fendant in Philadelphia which apparently indicate that purchases of 
stock were nlade for Blair, that défendant carried the same for 
him, and that upon closing out of the transactions he was indebted 
to défendant. The receivers hâve the certificates of stock in this 
jurisdiction, but there are no entries of the transactions in the New 
York books ofHaight & Freese Company. Defendant'scounselinsistthat 
Blair is indebted to them, while Blair 's counsel contends that the 



798 140 FEDERAL RBPOETEK. 

entries in defendant's books are fictitious, and présents the affidavit 
of an accountant appointed by receiver in Philadelphia to that 
effect. This court, however, cannot assume, in advance of substan- 
tive proof, that the entries are fictitious, nor is it concluded by the 
affidavit of a receiver's accountant. Défendant is entitled to its 
day in court on that issue, and it should not be decided on conflict- 
ing affidavits. It may appropriately be passed upon on évidence 
taken before a master, but it would seem that such master should sit 
in Philadelphia, not hère. The petitioner résides in Philadelphia, the 
transactions took place there, the books purporting to record them 
are there, the entries in them were made there by persons who 
presuinaibly lived there. 

The pétition to retUrn the certificates is therefore denied, without 
préjudice to a similar application to the Philadelphia receiver, and 
the receivers hère are directed to transmit the certificates, with a 
copy of this mémorandum, to the Philadelphia receiver. 



In re ROÏHENBERG. 

(District Court, S. D. New York. November 2, 1905.) 

BANKBXiPTcy — Petitionees in Involtjntaey pRocEEDiNas — Peovable Claims. 
The o'VNwer of a note not yet due, Indorsed by an alleged bankrupt, 
holds a probable clalm against Mm, within the meanlng of Bankr. Act 
July 1, 1898, c. 541, § 59, 30 Stat. 561 [U. S. Comp. St 1901, p. 3445], 
and may join In a pétition to hâve him adjudged an involuntary bank- 
rupt; the faet that the claim Is not allowable untll the maturity of the 
note belng immaterial. 

In Bankruptcy. On demurrer to involuntary pétition. 

Charles L. Greenhall, for bankrupt. 
Léonard Bronner, for petitioning creditors. 

HOLT, District Judge. This is a demurrer to an involuntary péti- 
tion. The question involved is whether the owner of a note not yet 
due, indorsed by the alleged bankrupt, holds a provable debt, upon 
which he could join in a pétition. It is claimed that this is a contingent 
liability, and not a provable debt, within the meaning of section 59 
(Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 
3445]). I think that it is a debt which is technically provable, but 
which cannot be allowed until, upon the maturity of the note, the lia- 
bility of the indorser is fixed. This was originally the English prac- 
tice, and substantially the practice under the act of 1867. Lowell on 
Bankruptcy, § 168. It is the practice under the présent act. Re Ger- 
son, 5 Am. Bankr. Rep. 89, 105 Fed. 891 ; Id., 6 Am. Bankr. R. 11, 
107 Fed. 897, 47 C. C. À. 49; Re Hornstein (D. C.) 122 Fed, 266. 
Under the act of 1867 the holder, of such a contingent claim could not 
be a petitioning creditor. Lowell on Bankruptcy, § 168. Butl think 
under the présent act the simple test is whether the claim is a provable 
claim. The fact that it is not yet allowable is intimaterial. 

Demurrer overruled, with leave to answer in fiye days on payment 
oï costs. 
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PARK V. NEW YORK, L. E. & W. R. R. 

In re ZWACK. 

(Circuit Court, S. D. New York. October 2, 1905.) 

Railroads — Opebation by Receivers — Claim fob Pebsonal Injubt. 

A clalm against the receivers of a rallroad company for a personal 
Injury received durlng their opération of the property permitted to be tlled 
and heard, notwithstanding the expiration of the time fixed by notice for 
flllng claims, on the ground of the Infancy of the claimant 

On Pétition of John Zwack. 

H. H. Bacon, for petitioner, 
Frédéric B. Jennings, opposed. 

LACOMBE, Circuit Judge. The lâches in this case are gross and 
unexplained. Nevertheless this court, as a court of equity, should 
be scrtipulously considerate of the rights of an infant, however negh- 
gent his guardian and relatives and the lawyers they employed may 
hâve been in caring for his interests. The judgment obtained against 
the old company, in ah action to which it was sole défendant, for in- 
juries sustained while the railroad was being operated by receivers, is, 
of course, valueless as an adjudication against the receivers, and is not 
one of the claims which the purchaser at foreclosure contracted to pay. 
The court is loath to hold that the six months' notice to présent claims 
against receivers would bar an infant when the statute of limitations 
would not, and will therefore send the petitioner's claim to the master 
to take testimony and report whether the injuries to petitioner were 
due to the négligent opération of the road while in the hands of the 
receivers, and received under circumstances which would make them 
liable, and also what amount in money would fairly compensate for 
such injuries. 



800 140 FBDEBAL BEPOBTEB. 

ELSON V. TOWN OF WATERFORD. 

(Circuit Cîoiirt, D. Connectlcut. November 2, 1905.) 

No. 559. 

Abatement and Revival— Rights OF Action which Suevive— «Action fob 

BEBSONAD iNJUEr. 

Gen. St. Conn. 1902, § 2020, giving any person injured In person or 
property by meana of a détective road or bridge a riglit of action for 
damages against tlie municipality wliose duty It is to maintain sucli road 
or bridge in repair, is not a pénal statute in such sensé that a rlght of 
action thereon does not survive the death of the person injured, 

At Law. On motion by défendant for judgment notwithstanding 
verdict. 

This is an action by plaintiff, as administrator of Jacob Elson, based 
on Gen. St. Conn. 1903, §r3020, to recover damages for an injury rè- 
ceived by his intestate by being dragged from a load of stone, on which 
he was riding on a highway, by the overhanging branches of a tree, 
which injury resulted in his death a f ew days later, There was a trial, 
resulting in a verdict for plaintiflf for $2,500. The présent motion is 
based on the case of Bartram v. Sharon, 71 Conn. 686, 43 Atl. 143, 46 
Iv. R. A. 144, 71 Am. St. Rep. 325, which held that the damages re- 
coverable under such statute are in the nature of a penalty. 

See 138 Fed. 1004. 

William A. Pew, Jr., and Walter S. Schutz, for complainant. 
Donald G. Perkins and Charles A. Gallup, for défendant. 

PIvATT, District Judge. . I do not think that the opinion of the Su- 
prême Court of the state in Bartram v. Sharon, 71 Conn. 686, 43 Atl. 
143, 46 L. R. A. 144, 71 Am. St. Rep. 225, can be tortured into an au- 
thority for so construing section 2030, Gen. St. Conn. 1902, that it be- 
comes such a pénal statute as will prevent the survival of an action upon 
it, in case of death resulting from a defective highway. Last amend- 
ment to motion in arrest denied. 

Ail former motions filed by défendant since the verdict having been 
heretofore denied, let judgment be entered on the verdict. 
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BREWSTER T. LANYON ZINC CO. 
(Circuit Court o£ Appeals, Eighth Circuit September 27, 1905.) 

No. 2,184. 

1. Mines and Mineeals— Oïl and Gas Lease— Suit to Avoid— Inadequact 

OF Considération. 

Mère inadequacy of considération or other inequality In the terms of a 
lease does not in Itself constitute a ground to avold It in equity. 

2. Same — Option to Terminate — Tenancy at Will. 

A lease for a deflnite and permissible term, but whlch reserves to the 
lessee an option to terminate it before the expiration of the term does 
not ereate a mère tenancy at will within the opération of the rule that an 
estate at the will of one party is equally at the will of the other. 

3. Same — Want of Mutuality. 

A lease given upon considération of one dollar pald at the time îs not 
wanting in mutuality merely because it reserves to one party an option to 
terminate it which it withholds from the other. 

4. Same — Sepabate Teaots Incltjded in One Lease — Express Stipulation fob 

Development. 

An oll and gas lease on three separate tracts gave the lessee two years 
within which to drill "a well upon said premises," and provided that the 
time mlght be enlarged by the payment of an annual rental from the ex- 
piration of the second year "until said well is drilled," and that if "no 
well" should be drilled "upon said premises" within five years the lease 
should be vold. Held, that the measure of diligence which the lessee was 
required to exercise in prosecuting the work of exploration and develop- 
ment during the first flve years was expressly defined, and not left to the 
implication which otherwise mlght hâve arisen from the nature of the lease 
and the other stipulations thereln, and that, a well having been drilled 
on one of the tracts during the fifth year and the stipulated rental having 
been paid from the end of the second year until that well was drilled, the 
lease was not avoidable merely because other wells were not drilled during 
the flve year period. 

5. Same — Sale by Lessob of Part of Leased Land — Subséquent Bkeach of 

Condition. 

A lessor who sells part of the leased land cannot enforce a forfeiture of 
the lease as to the land sold for a subséquent breach of condition. Quaere, 
whether the condition, being entire, is apportioned or destroyed by the 
sale. 

6. Same — Interprétation — Implication but Anotheb Name fob Intention. 

Whatever is implied in a lease is as effectuai as what is expressed. Im- 
plication is but another name for intention, and if it arises from the lan- 
guage of the lease, when considered in its entirety, and is not gathered 
from the mère expeetations of one or both of the parties, it is controlling. 

7. Same. 

Whatever is necessary to the accomplishment of that which is expressly 
eontracted to be done is part and parcel of the contract, though not spc^ci- 
fied. 

8. Same — Lease Constbued — Implied Covenant to Use Reasonable Diligence 

IN Development and Production. 

A lease which grants "ail the oil and gas" under the leased land, to- 
gether with tiJe right to enter "at ail times" for the purpose of "drilling 
and operating," to erect and maintain structures, pipe Unes, and machln- 
ery necessary for the "production and transportation" of oil and gas, and 
to use sufficient water, oil, and gas to run the necessary engines for the 
"prosecutlon of said business," which reserves to the lessor substantlal 
royalties in kind and in money on the oil produced and saved and the gas 
used off the premises, which shows that the promise of thèse royalties 

140 F.— 51 
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was the controlling inducement to the grant, and whlch, whîle expressly 
requlrlng the drilling Ot one well durlng the flrst five years, does not ex- 
pressly define the measure of diligence to be exerclsed In the work of de- 
velopment and production after the expiration of that period, contains a 
covenant by the lessee, arising by necessary implication from the nature 
of the lease and the other stipulations therein, that if, during the five 
years allowed for original exploration and development oil and gas, one 
or both are found In paying quantities, the work of development and pro- 
; duçtion shall be continued with reasonable diligence; that is, along such 
lines as will be reasonably calculated to make the extraction of oil and 
gas from the leased land of mutual advantage and profit to the lessor and 
the lessee. 

9. Same — Covenant Madb a Condition. 

Whether a covenant Is also a condition Is essentially a question of In- 
tention, and where in an oil and gas lease the covenants of the lessee are 
introduced with the statement that the grant is made "on the following 
terms," and are followed by a stipulation that the lessee's failure to com- 
ply with "any of the above conditions," shall render the lease null and 
void, this stipulation has référence to the spirit and légal efCect, and not 
the mère letter, of what précèdes, and if that by necessary implication, 
contains a covenant by the lessee to exercise reasonable diligence in pros- 
ecuting the work of development and production, such covenant is also 
a condition, a plain and substantial breach of which, in vieW of the actual 
clrcumstanees at the tllne, as distingulshed from mère expectations on 
the part of the lessor and conjecture on the part of minlng enthusiasts, 
will entitle the lessor to avoid the lease. 

10. Same— What is Reasonable Diligence— Neitheb Pabtt is Aebiter. 

■'Where the object of the opérations coûtemplated by an oil and gas lease 
is to obtain a benefit or profit for both lessor and lessee, neither is, in the 
absence of a stipulation to that efifect, the arbiter of the extent to which 
or the diligence with whlch the opérations shall proceed; but both are 
bound by the standard of what, in the circumstances, would be reasonably 
expeeted of operators of ordinary prudence, having regard to the interests 
of both. 

11. Same^Exeboisb or Reasonable Diligence — Facts— Conclusion. 

An oil and gas lease Contained a covenant, which was also toade a condi- 
tion, that the lessee would continue with reasonable diligence the work 
of development and production after the expiration of the period allowed 
for original exploration and development, if during that period oil and 
gas, one or both, were found in paying quantities. The lease covered two 
tracts, owned by the lessor, which were widely separated and embraced 
232.50 acres. Both were within a recogntzed oil and gas field. Thèse 
minerais were being prôdUced in pajang quantities from the lands sur- 
roundihg each tract. Near the expiration of the period allowed for orig- 
inal exploration and development the lessee drilled a single well on one of 
the ti'àcts, in which gas was found in paying quantlty, and thereafter 
took and maintained the position that by drilling that well and paying 
the stipulated price for gas used therefrom it acquired the right to hold 
the; leape indefinitely without fm'ther development. This situation con- 
tinued for 14 months, when the lessor elected to terminate the lease for 
breach of the covenant and condition for the exercise of reasonable dili- 
géh'Cè: Beld, that In thèse circumstMnces the prolpnged failure of the 
lessee rto continue the work of development and production, though due 
to a misHken view of the obligations. Imposed by the lease, was a plain 
, ftnd substantial breach of the covenant and condition and entitled the 
iègSprto terminate the lease. 

12. EgiriTT— Relief in Bquitt— Remedt at Law. 

A remedy at law is not adéquate; in thé sensé that it will deprive a 
' court of equity of jurisdiction, unless It !s as certain, prompt, and efficient 
to the ends of justice as the remedy in equity. 
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13. Same— Relief in Equitt against Foefeituee op Leases. 

Bquity ■wiU not relleve against a breach of condition, in respect of a 
leasehold, wliere the éléments of fraud, accident, and mlstalîe are want- 
ing and the measure of compensation Is uncertain, but -wlll allow tlie for- 
f eiture to be enf orced, if sueh is ttie remedy provided by the contract. 

14. Same — Enfoecement op Poefeittjees in Equity — Generally Eefused, but 
Utils, Not Inflexible. 

Because forfeitures are usiially harsh and oppressive, and because they 
can ordinarlly be enforeed at law, courts of equity generally refuse to aid 
In their enf orcement ; but the ruie is not absolute or inflexible. Its influ- 
ence and opération do not extend beyond the reasons whlch underlie it, 
and In cases, otherwise cognizable in equity, there is no insuperable ob- 
jection to the enforcement of a forfeiture in a court of equity when that is 
more consonant with the prineiples of right, justice, and morality, than 
to withhold équitable relief. 

15. Same— When Suit is one to Enfokce Foepeituke. 

A suit, the primary and only purpose of which is to establish a for- 
feiture as matter of record and to cancel the thing forfeited— in this in- 
stance a lease — Is a suit to give eflfect to, and fherefore to aid in, the en- 
forcement of a forfeiture, and the equity which it présents must be strong 
enough to overcome tbe gênerai indisposition of courts of chancery to- 
wards granting such relief. 

16. Mines and Minerals— Facts — Décision. 

A forfeiture of an oil and gas lease was Incurred under circumstances 
which do not entitle the lessee to relief in equity. Although actually 
terminated by the default of the lessee and the assertion of a forfeiture 
by the lessor, the lease appears, as spread upon the publie records and is 
claimed by the lessee, to be still effective as a disposai of ail the oil and 
gas in the lessor's land. It embarrasses, if it does not prevent, the exercise 
of the right to make other disposition of thèse minerals, and this at a 
tlme when they are being exhausted by the lawful multiplication and 
opération of wells on surrounding lands. The lessor is in possession, 
save of a small portion of the land oceupied by the lessee in the opération 
of a single gas well which it has drilled. The state statute permits the 
defeated party in ejectment to demand and obtain a second trial as matter 
of right. Held, that a bill disclosing thèse facts states a case which calls 
for a measure of relief not attainable at law, and which entitles the lessor 
to a decree giving effect to the forfeiture by its establishment as mat- 
ter of record and by the cancellation of the lease as a cloud upon the title. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This was a suit in equity to establish, as matter of record, the forfeiture 
of an oil and gas lease and to cancel the saine as a cloud upon coniplalnant's 
title. The suit was commenced December SI, 1901, in tbe district court of 
Allen county, Kan., and was removed into the Circuit Court on defendant'a 
pétition. To an amended bill filed February 20, 1904, défendant demurred, 
assigning as causes therefor want of equity in the bill and the existence ot 
a full, complète, and adéquate remedy at law. The demurrer was sustained, 
and, as complainant declined to amend, a decree was entered dismissing the 
bill. Complainant appeals. The facts stated In the amended bill are thèse: 

The lease was made by complainant to the Palmer Oil & Gas Company, 
October 28, 1895, and is as follows: 

"In considération of the sum of one dollar, the receipt of which Is herebj 
acknowledged, and of the covenants and agreenients hereinafter contained, 
M. L. Brewster (Widow), flrst party, hereby grants unto the Palmer Oil & Gas 
Company of Fostorla, Ohio, second party, successors and asslgns, ail the 
oil and gas under the following described premises, together with the right 
to enter thereon at ail tinies for the purpose of drilling and operating for 
oil, gas, or water, to erect, maintain, and remove ail buildings, structures, 
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pipes, pipe lines, and machinery necessary for the production and trans- 
portatlMi of oll, gas, and water: Provided, that the flrst party shall hâve 
the right to use sald premises for farming purposes except such part as ia 
actually occupied by second party, namely, a lot of land «Ituated In the town- 
shlp of lola and Elin, county of Allen, in the state of Kansas and described 
as follows, to wit: N. % of N. W. % of section 2—25—18; also 'S. 1/2 of S. E. 
% of section 5—25 — '19, less 714 acres off the west end; also S. W. % of 
section 21-^2:i — 19 section number 2 — 5 — ^21 — township number 25 — 24, range 
number IS— 19, containing three hundred and twelve and ^o/ioa acres more or 
less. , 

"The aboyç grant was made on the following terms: (1) Second party 
agrées to drill a well upon said premises within two years from this date, or 
thereafter pay to first party seventy-eight dollars annually until said well is 
drilled, or , the proiperty hereby granted is conveyed to the flrst party. (2) 
Should cil be f ound in paylng quantifies upon the premises second pai-ty agrées 
to deliver to flrst party in tank or in the pipe line with which it may connect 
the well or wells the one-tenth part of ail the oil produced and saved from 
said prêinises. (3) Should gas be found, the second party agrées to pay flrst 
party flfty, dollars annually for every well from which gas Is used off the 
premises. (4) The first party shall be entitled to enough gas free of cost for 
domestic use in the résidence on said premises as long as second party shall 
use gas ott sàld premises under this contract, but shall lay and maintain the 
service pipes at his own expense and use the gas at his own risk. The said 
party of the second part fmther to hâve the privilège of excavating for water 
and of using sufiicient water, gas, and oil from the premises herein leased 
to run the necessary engines for the.prosecution of said business. (5) Second 
party shall bury, when requested so to do by the flrst party, ail gas lines 
used to conduct gas off said premises, and pay ail damages to timber and 
crops by reason of drilling or the burylng, repairmg, or removal of lines of pipe 
over the said premises. (6) No well shall be drilled nearer than three hun- 
dred feet to any building on said premises, nor occupy more than one acre. 

(7) Second party may at any time remove ail his property and reconvey the 
premises hereby granted, and thereupon this instrument shall be null and void. 

(8) A deposlt to the crédit of lessor in the Bank of Allen County, to the ac- 
count of any of the money payments herein provided for shall be a payment 
under tlie terms of this lease. (9) If no well shall be drilled upon sald 
premises within five years from this date, second party agrées to reconvey, 
and thereupon this Instrument shall be nuU and void. (10) A failure of 
second pai'ty to comply with any of the above conditions renders this lease 
null and void." 

The lease was assigned in February, 1899, to Thomas L. Hughes, and he, In 
March following, assigned it to défendant. It covered three separate and 
distinct ti'acts. In June, 1S99, complainant sold and conveyed the tract in 
section 2 to one Holmes, who in July following sold and conveyed it to the 
lola Portland Cernent Company, which is not a party to the suit. Complainant 
continues to own the tracts tn sections 5 and 21, and lias actual possession 
thereof, save as défendant may hâve «uch occupancy of a portion of the tract 
in section 5 as is incident to the opération of the gas well thereon. No well 
was drilled during the first four years aftcr the date of the lease, but the 
stlpulated sum of $78 was paid to complainant dralng each of the third and 
fourth years. In August, 1900, during the flfth year, a well was drilled on 
the tract in section 5 from which gas Was obtained In paying quantity. Gas 
from this well has ever since been used ott the premises by défendant In its 
business of smélting and reflning ores. When the suit was commenced, which 
was 14 monthg after the expiration of the 5-year period and 16 months after 
the drilling of the single well, nothing more had been done by défendant ta 
compliance with the terms of the lease, express or implied, save that the 
required annual payment of $50 for the gas so used off the premises may 
bave been made — a matter In respect of which the blll Is uncertain. Many 
oil and' gas wells hâve been drilled in the territory adjacent to and sur- 
roundihg the tracts leased, which furuish oil and gas in paying quantities, 
and new wells are being drilled and operated in that territory. Thèse wells 
are so near to the tracts leased as to drain the same of a good portion of the 
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oïl and gas thereln, and therefore they render the lease of much less value 
to complalnant than It would hâve been had défendant proceeded with reason- 
able diligence to drill other wells and to operate the same for the mutual 
benefit of the parties. The extent of this drainage is not susceptible of 
reasonable àscertalnment, and therefore the conséquent injury to complaln- 
ant cannot be adequately compensated in damages. Défendant bas at ail 
tlmes insisted, and stlU Inslsts, that by drilUng the single well it acquired 
the right to ail the oil and gas in the leased tracts, and also the rlght to 
hold the lease indefinltely, without further development or dolng more than 
paylng annually $50 for the gas from that well used off the promises. It bas 
been and is defendant's purpose to hold the lease either for spéculative 
pnrposes or to prevent the oil and gas from being used by its rivais in busi- 
ness. Seven days before the commencement of the suit eomplainant notl- 
fled défendant in writing that she eleeted to déclare the lease terminated, 
null, and void, and demanded a surrender and cancellation of the same, but 
the demand was not complied with. As matter of convenience the défendant 
will generally be spoken of as the lessee, although It is in fact an assignée. 

Baxter D. McClain, Travis Morse, L,. W. Keplinger, and C. W. 
Trickett, for appellant. 

Altes H. Campbell, Chas. E. Benton, and John F. Goshorn, for ap- 
pellee. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

Before considering the principal questions arising on this appeal, 
attention will be given to some matters set forth iù the bill and not 
mentioned in the foregoing statement, One of thèse is an alléga- 
tion to the effect that the lease was fraudulently procured, because in 
the negotiations which resulted in its exécution the eomplainant was 
represented hy, an agent who was also, and without complainant's 
knowledge, acting as the agent of the lessee. Referring to this, coun- 
sel for the eomplainant say in their brief : 

"No reflection is intended. We know him [the agent] to be a strictly 
honorfible man, and we believe complainant's rights were fully protected." 

This is a practical withdrawal of the charge of fraud ; but, if coun- 
sel's concession were not so intended, the charge did not constitute 
a ground for avoiding the lease six years after its exécution, almost 
tbree years after its assignment to a third person not claimed to bave 
been cognizant of the fraud, more than one year after the assignée, 
relying on the validity of the lease, had made large expenditures in 
developing gas on the premises in paying quantity, and two years or 
more after the eomplainant had accepted from the lessee and the as- 
signée, respectively, substantial pay.kients, made according to the re- 
quirements of the lease, which she did not offer to return or attempt 
to excuse herself from returning. 

It is also alleged that nO gâs bas been furnished for domestic use in 
the résidence on the premises. But this does not show that any right 
of the lessor bas been dènied or any obligation of the lessee broken. 
The lease in terms entitled the lessor to use the gas for domestic pur- 
poses, only on condition that she should lay and maintain the requisite 
service pipes to conduct the gas from the gas well or the pipes of the 
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léssee to such resideïicè, and it is not àlleged that she cômplied with 
the condition. , , ''; , 

Other , allégations are t'p-, the efifect that the lease was without con- 
sidération, save the payment of $1, which, though technicaliy valuable, 
was merely nominal, and that its terms were altogether unconscion- 
able. Thèse allégations, even if not withdrawn by counsel's conces- 
sion that "complainafit's rights were fully protected," are essentially 
restrained by the provisions of the lease and by other allégations in 
the bill. The lease recités that it is made in considération "of the cove- 
nants and agreements hereinafter contained," as well as of the $1 
then paid, and this récital is followed by several covenants and agree- 
ments on the part of the lessee, the performance of which would be 
of substantial, if not great, benefit to the lessor, and would be at sub- 
stantial, if not great, cdst to the lessee. There is a further stipulation 
to thç effect that the lessee's failure to comply wlith any of thèse cove- 
nants or agreements shall render the lease void. It appears from the 
bill that when the lease was made the development of oil and gas 
in that field was in its infancy. The field wàs practically undeveloped 
and its extent was unkrlown. Expérience in other oil and gas fields 
had demonstrated that wells drilled in the vicinity of producing wells 
were not infrequently unproductive. The onlyj method of certainly 
determining whether or not particular lands contained oil or gas in 
paying quantity was by drilling thereon to considérable depth. This 
was attended with great expense. The lease placed the hazard inci- 
dent to the uncertainty of the undertaking on the lessee. It was to 
pay the entire expense and was to bear the loss if the undertaking re- 
sulted in failure. In thèse circumstances it cannot be said that the 
terms of the lease were unconscionable. But the allégations of inade- 
quacy of considération and of inequality in terms may be dismissed with 
a referencç to the rule which controls a court of equity in such cases. 
It is stated by Story as follows (1 Equity Jurisprudence, § 244) : 

"Mère Inadequacy of priée or any other Inequality in the bargain is not, 
however, to be understood as constituting, per se, a ground to avoid a bar- 
gain in equity. î"'or courts of equity as well as courts of law act upon the 
ground that every person who is not frpm his peculiar condition or circum- 
stances under dlsability is entitled to dispose of his property in such manner 
and upon such terms as he ehooses ; and whether his bargains are wise and 
discreet, or profitable or unprofitable, or otherwlse, are considérations, not 
for courts of justice, but for the party himself to deliberate upon." 

And it was recognized in Marble Company v. Ripley, 10 Wall. 339, 
356, 19 L. Ed. 955, where it was held : 

"Nor is It any reason for rescinding the contract that it bas become more 
burdensomé in its opération upon the complainants than was antlcipated. 
If it be, indeed, uneiiual now, if it has become unconscionable, that might 
possibly be a reason why a court should refuse to decree its Spécifie perform- 
ance ; but it has nothing to do with the question whether it should be ordered 
to be canceled. It is not the province of a court of equity to undo a bargain 
because it is hard." 

See, also, Lovvther OilCo. v. Guiifey, 52 W. Va. 88, 91, 43 S. E. 101. 

The position is taken in the bill that by reason of the clause which 
déclares : "Second pafty [thè lessee] may at any time remove ail his 
property and reconvey the premises hereby granted, and thereupon this 
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instrument shall be null and void" — the lease was wanting in mutuality, 
was determinable at the will of the lessee, and was -therefore equally 
determinable at the will of the lessor. The position is not sound. 
Although the parties, with the sanction of a gênerai practice, denomi- 
nated the instrument a "lease," strictly speaking it was not such, but 
was more in the nature of a grant in prœsenti of ail the oil and gas 
in the lands described — thèse minerais being part of the realty — with 
the right to enter and search for them, and to mine and remove 
them when found. Lanyon Zinc Co. v. Freeman (Kan.) 75 Pac. 995 ; 
Dickey v. Coffeyville Vitrified Brick & Tile Co. (Kan.) 76 Pac. 398. 
Because, however, of the désignation given to the instrument by the 
parties, it is hère spoken of and treated as a lease. It runs to the les- 
see, its successors, and assigns, is without limitation as to time, and 
plainly shows that it is designed to be perpétuai, if the oil or gas shall 
continue, and the lessee and those claiming under it shall fulfiU its 
stipulations. True, it was made and accepted upon certain conditions, 
one of which is that the premises may be reconveyed at any time at 
the option of the lessee ; but that does not make the estate which it cré- 
âtes a mère tenancy at will within the opération of the common-law 
rule that an estate at the will of one party is equally at the will of the 
other. That rule is without application to a lease for a defined and 
permissible term, but which reserves to the lessee an option to termi- 
nate it before the expiration of the term. Archbold's Landlord and 
Tenant, 92; Dann v. Spurrier, 3 Bos. & Pul. 399; Doe v. Dixon, 9 
East. 15. The présent lease is of this type. It is essentially one in per- 
petuity. Such a term is permissible in the state of Kansas, where the 
création of leaseholds in real property is almost entirely a matter of 
contract between the parties. Dickey v. Coffeyville Vitrified Brick & 
Tile Co., supra ; Effinger v. Lewis, 32 Pa. 367. The option reserved 
to the lessee was not designed to convert the estate, as otherwise de- 
fined, into a mère tenancy at will, or to make it determinable at any 
time at the option of the lessor. The lease expresses the intention of 
the parties, and, no ruleof law forbidding, that intention is controlling. 
The considération of $1, the receipt of which was acknowledged, al- 
though small, was yet sufficient to make the lease effective and to 
support every stipulation in it favorable to the lessee, including the op- 
tion to surrender it at any time. Brown v. Fowler, 65 Ohio St. 507, 
525, 63 N. E. 76 ; Gas Co. v. Eckert, 70 Ohio St. 127, 135, 71 N. E. 281 ; 
Davis V. Wells, 104 U. S. 159, 168, 26 L. Ed. 686; Allegheny Oil Co. 
V. Snyder, 45 C. C. A. 604, 608, 106 Fed. 764, 767. Resting, there- 
fore, upon an executed and valuable considération, the lease was not 
wanting in mutuality merely because it reserved to one party an option 
which it withheld from the other. Brown v. Fowler and Gas Co. v. 
Eckert, supra ; 9 Cyc. 334. 

The further position is taken in the bill that the lessor was entitled 
to avoid the lease, because it covers three tracts separated by distances 
of from 8 to 14 miles, and because no well was drilled on two of the 
tracts within five years. That is a matter in respect of which it was 
compétent for the parties to stipulate, and in respect of which they did 
stipulate, as shown by the following clauses of the lease: 
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"(1) Second party [the lesgee] affrees to drlll a well upon sald premises wlth- 
In two years f rom ty s date, or thereaf ter pay to flrst party [the lessor] seyenty- 
eight dollars annuàlly untll sald wèll Is drilled, or the property hereby granted 
Is conveyed to the flrst party." 

"(9) If no well shall be drilled upon sald premises withln flve years from 
this date, second party agrées to reconvey, and thereupon this- Instrument 
shall be nul] and void." 

The purpose and efFect of thèse clauses was plainly (1) to give the 
lessee two years within which to drill a well (not three wells, but one) 
upon the leased premises — ^not each tract, but the entire premises; 
(2) to enlarge that time, but not beyond five years, on condition that 
the lessee should pay an annual rental of $78 from the expiration of the 
second year until the well should be drilled; and (3) to entitle the 
lessor to a reconveyance of the premises if no well — none at ail — should 
be drilled thereon within five years. , Thus the measure of diligence 
which the lessee was required to exercise in prosecuting the work of 
exploration aud development duririg the first five years was expressly 
and def^nitely prescribed, and was not left to any implication which 
otherwise might arise from the nature of the lease or from the other 
stipulations therein. It is appropriate to hère refer to what was well 
said by fhe Suprême Court of Kansas, in disposing of a somewhat 
similar question, in the case of Rose v. Lanyon Zinc Co., 68 Kan. 136, 
74 Pac. 625 : 

"If plalntiffs should désire to contract for an immédiate exploration, they 
must bave that right ; and if they should désire to give an oil or gas Com- 
pany five yeârs in which to slnk a well, upon a considération satisfactory 
to themseltes, and as th& tfesult of negotiations free from imposition and 
fraud, they must hâve that rlght. But, having deliberately made a contract 
of the latter description, they hâve no right to call upon a court to déclare 
that it is of the other kind, merely because generally it might seem to be 
better for farmers not to Inctimber thelr lands with minerai leases, givlng a 
long time for exploration, or because generally «uch leases do contemplate 
that forfeiture shall follow a failure to explore at once." 

As it is admitted that a, wèll producing gas in paying quantity was 
drilled on the leased premises during the fiîth year and that the stipu- 
lated annual rental wàs paid from the end of the second year until 
thç well was drilled, it followS that the prescribed measure of dili- 
gence was exercised, and the lease was not avoidable because other wells 
were not drilled during the five-year period. Monfort v. Lanyon Zinc 
Co., 67 Kan. 310, 72 Pac. 784. 

The complainant has proceeded upon the assumption that a failure 
on the part of the lessee to comply with any condition of the lease 
entitles her to avoid it as to ail of the three tracts embraced therein ; 
but as she is shown by the bill to hâve long since parted with the own- 
ership of one of the tracts, and as the présent owner is not a party 
to the bill, it is obvious that no relief can be granted in respect of 
that tract. No référence is made by learned counsel for the appellee 
to the rule that, where the reversion in part of the demised lands is 
assigned, neither the lessor hor the assignée can take advantage of a 
condition broken, because the condition, being entire, is not apportioned 
by the assignment, but destroyed. Co. Litt. 215a ; 1 Taylor's Landlord 
& Tenant (8th Ed.) § 296; 2 Wood's Landlord & Tenant (2d Ed.) § 
512; Leake on Contracts (4th Ed.) 874; 2 Cruise on Real Property, tit. 
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13, c. 2, § 58 ; 1 Washburn on Real Property (ôth Ed.) 508 ; 18 Am. & 
Eng. Enc. 393 ; Wright v. Burroughes, 3 C. B. 685 ; Twynam v. Pick- 
ard, 3 B. & Aid. 105. It is therefore assumed that the rule is not in 
force in the state of Kansas. 

The questions arising on this appeal to which attention is chiefly 
given in the briefs are thèse : (1) Did the lessee expressly or implied- 
ly covenant and agrée to continue, with reasonable diligence, the work 
of exploration, development, and production after the expiration of 
the five-year period, if oil and gas, one or both, should be found in 
paying quantities? (2) Was compliance with this covenant and agree- 
ment made a condition, the breach of which would entitle the lessor to 
avoid the lease? (3) Is such a breach shown by the bill? (4) Is the 
lessor entitled to relief in equity? 

It is conceded, as indeed it must be, that the lease contains no ex- 
press stipulation as to what, if anything, should be done in the way 
of searching for and producing oil or gas after the fîrst five years ; 
but it does not follow from this that it is silent on the subject, or that 
the matter is left absolutely to the will of the lessee. Whatever is 
implied in a contract is as effectuai as what is expressed. Implica- 
tion is but another name for intention, and if it arises from the lan- 
guage of the contract when considered in its entirety, and is not gath- 
ered from the mère expectations of one or both of the parties, it is con- 
trolling. Light will be thrown upon the language used, and the inten- 
tion of the parties will be better reflected, if considération is given to 
the peculiar and distinctive features of the minerai deposits which are 
the subjects of the lease. Oil and gas are usually found in porous rock 
at considérable depth under the surface of the earth. Unlike coal, iron, 
and other minerais, they do not bave a fixed situs under a particular 
portion of the surface, but are capable of flowing from place to place 
and of being drawn ofï by wells ' penetrating their natural réservoir 
at any point. They are part of the land, and belong to the owner so 
long as they are in it, or are subject to his control ; but when they flow 
elsewhere, or are brought within the control of another by being drawn 
off through wells drilled in other land, the title of the former owner is 
gone. So, also, when one owner of the surface overlying the common 
réservoir exercises his right to extract them, the supply as to which 
other owners of the surface must exercise their rights, if at ail, is pro- 
portionally diminished. Lanyon Zinc Co. v. Freeman (Kan.) 75 Pac. 
995 ; Brown v. Spilman, 155 U. S. 665, 669, 15 Sup. Ct. 245, 39 L. Ed. 
304 ; Ohio Oil Co. v. Indiana (No. 1) 177 U. S. 190, 203-208, 20 Sup. 
Ct. 576, 44 L. Ed. 729 ; Acme Oil & Mining Co. v. Williams, 140 Cal. 
681, 684, 74 Pac. 296. 

Lôoking, then, to the présent lease, it is seen that the real subject 
thereof was the oil and gas believed to be in or obtainable through the 
lessor's land, and the right to search for them and to reduce them to 
possession. The terms of the lease, material to the présent inquiry, 
were in effect as follows: The considération was primarily $1 paid 
at the time, but secondarily the covenants and agreements of the 
lessee. The grant was of "ail the oil and gas" under the premises de- 
scribed, together with the right to enter "at ail times" for the purpose 
of "driUing and operating," to erect and maintain structures, pipe 
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lines, and machiiiery necessary for the "production aiid transpOrtation" 
ùi ôil and gas, and to usé sufficient water, oil, and gas to run the neces- 
sary engines for the "prosecution of said business." The grant was 
stated to be "on the following terms," and then followed several stipu- 
lations, among which were thèse exprefes covenants and agreements on 
thé part of the lessee : (1) To drill a well within two years, with a 
right to enlarge.the time to five years by the payment of an annual 
rental of $78 from the end of the second year until a well should be 
drilled. (3) To drill no well nearer than 300 feet to any building on 
the premises, and to occupy not exceeding one acre of the surface 
in connection with âny well. (3) "Should oil be found in paying quan- 
tities," to déliver to the lessor one-tenthof ail the oil "produced and 
saved." (4) "Should gas be found," to pay to the lessor $50 annually 
for "every well" itom which gas should be used ofï the premises. 
The concluding stipulation was that a failure on the part of the lessee 
to comply with "any of the above conditions" should render the lease 
null and void. The implication necessarily arising from thèse pro- 
visions— the intention which they obviously reflect — is that if, at the 
end of thè five-year periôd prescribed for original exploration and 
deVelopment, oil and gas, bne or both, had been found to exist in the de- 
mised premises in paying quantifies, the work of exploration, develop- 
ment, and production should proceed with reasonable diligence for 
the common benefit of the parties, or the premises be surrendered to 
the lessor. That this was of the very essence of the contract is shown 
by the extensive character of the grant, which was without limit as to 
time and included ail the oil and gas in or obtainable through the de- 
mised premises ; by the provisions for the payment of substantial roy- 
alties in kind and in money on the oil produced and saved and the gas 
used off the premises, which, as contrasted with the considération 
paid when the lease was executed, shows that the promise of thèse 
royalties was the controlling inducehient to the grant ; and by the pro- 
visions contemplating the: drilling and opération of wells, the produc- 
tion and transportation of oil and gas, and the prosecution of that busi- 
ness subject to the restrictions prescribed. 

Gonsidering the migratory nature of oil and gas, and the danger of 
their being drawn off through wells on other lands if the field should 
become fully developed, ail of which must hâve been in the minds of 
the parties, it is manifest that the terms of the lease contemplated ac- 
tion and diligence on the part of the lessee. There could not well hâve 
been an expreés stipulation as to the number of wells to be drilled, as to 
when the wells, other than the first, should be drilled, or as to the rate at 
which the production therefrom should proceed, because thèse matters 
would dépend in large measure upon future conditions, which could not 
be anticipated with certainty, such as the extent to which oil and gas, 
one or both, could be produced from the premises, as indicated by the 
first well and any others in the vicinity, the existence of a local mar- 
ket or demand therefor or the means of transporting them to a market, 
and the présence of wells on adjacent lands capable of diminishing or 
exhausting the supply in the natural réservoir. The subject was, there- 
fore, rationally left to the implication, necessarily arising in the absence 
of express stipulation, that the further prosecution of the work should 
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be along sucli liries as would be reasonably calculated to effectuate 
the controliing intention of the parties as manifestée! in the lease, 
which was to make the extraction of cil and gas f rom the premises of 
mutual advantage and profit. Everi in respect of the fîrst well, if 
oil or gas was found in paying quantity, there was no express engage- 
ment to operate it; but that it was intended to be operated was plain- 
ly impHed in the engagement to pay royalties to be gauged according 
to the production of oil and the use of gas. Whatever is necessary to 
the accomplishment of that which is expressly contracted to be done 
is part and parcel of the contract, though not specified. Godkin v. 
Monahan, 27 C. C. A. 410, 415, 83 Fed. 116 ; Lawler v. Murphy, 58 
Conn. 309, 20 Atl. 457, 8 L. R. A. 113; Savage v. Whitaker, 15 Me. 
24; Currier v. Boston & Maine R. R., 34 N. H. 498, 510. 

In Harris v. Ohio Oil Co., 57 Ohio St. 118, 127, 48 N. E. 502, 505, 
it was said by the Suprême Court of Ohio, in considering whether 
a similar lease contained an implied covenant for the drilling of a rea- 
sonable number of wells : 

"Où principle, it would seem that there is such implied covenant in the 
written instrument. When no time is flxed for tîie performance of a con- 
tract, a reasonable time is implied. When a contract for the érection of a 
house or other structura is sljent as to the qnality of the materials or work- 
manship, it Is implied that the saine should be of reasonable quality. In a 
lease of a farm ft>r tlllage on the shares, it is implied that the tenant shall 
eultivate the farm in the manner usually done by reasonably good farmers. 
So, under an oil lease which is silent as to the number of wells to be drilled, 
there is an implied covenant that the lessee shall reasonably develop the 
lands and reasonably protect the lines." 

And the décisions in other states in which the question has arisen 
hâve been uniformly to the same effect. AUeghenv Oil Co. v. Snyder, 
45 C. C. A. 604, 106 Fed. 764; McKnight v. Manufacturers' Natural 
Gas Co., 146 Pa. 185, 199, 23 Atl. 164, 28 Am. St. Rep. 790 ; Klepp- 
ner v. Lemon, 176 Pa. 502, 35 Atl. 109; Koch's and Balliett's Appeal, 
93 Pa. 434, 441; Aye v, Philadelphia Co., 193 Pa. 451, 44 Atl. 555; 
Acme Oil & Mining Co. v. Williams, 140 Cal. 681, 684, 74 Pac. 296; 
Gadbury v. Ohio & Indiana Consolidated Natural & Illuminating Gas 
Co. (Ind.) 67 N. E. 259, 62 L. R. A. 895 ; Consumers' Gas Trust Co. v. 
Littler (Ind.) 70 N. E. 363 ; Island Coal Co. v. Combs (Ind.) 53 N. E. 
452, 455 ; Parish Fork Oil Co. v. Bridgewater Gas Co. (W. Va.) 42 
S. E. 655, 59 L. R. A. 566; J. M. Guffey Petroleum Co. v. Oliver 
(Tex. Civ. App.) 79 S. W. 884; Conrad v. Morehead, 89 N. C. 31; 
Logan Natural Gas & Fuel Co. v. Great Southern Gas & Oil Co., 
61 C. C. A. 359, 361, 126 Fed. 623 ; Kellar v. Craig, 61 C. C. A. 366, 
369, 126 Fed. 630. See, also, United States v. Bostwick, 94 U. S. 53, 
65, 24 L. Ed. 65 ; 2 Washburn on Real Property (5th Ed.) 12. 

Upon both principle and authority it must be held that the présent 
lease contains a covenant by the lessee to continue, with reasonable 
diligence, the work of exploration, development, and production at the 
end of the five years, if during that time oil and gas, one or both, are 
found in paying quantities. It does not militate against this conclu- 
sion that the lessee can at its option sùrrender the leasè at any time, 
because until that is done the lessee is equally bound by ail of its cove- 
nants, whether express or implied. The option does not entitle it to 
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do less than to entîrelj? surrender the leàse and to thereby enable the 
lessor to hersëlf exercise the right to extract the oil and gas from her 
lands or to negotiate a new lease to that end. 

The covenants of the lessee are introduced into the lease by the state- 
ment that the grant is made "on the following terms," and are followed 
by a stipulation thattheilessee's failure to comply with "any of the 
above conditions" shall render the lease null and void. Thèse pro- 
visions make it plain. that it was the intention of the parties to make 
the covenants of the lessee conditions aë well as; covenants, and to re- 
serve to the lessor the right to avoid the lease for the breach of any 
of them. But it is insisted that the words "any of the above condi- 
tions" refer to what is expressed, and not to whatis implied, or, to 
State it differently, that they refer to the mère letter of the preceding 
stipulations and not to their spirit of legai efïect. To so hold would be 
to déclare the lease avoidable if :the lesSee fails to deliver one-tenth of 
ail the oil produced and âayed, or to' pày the annual rental for gas used; 
off the premises, but not avoidable if the lessee, having found oil and 
gas in paying quantities, ceases deyelopment and production, at a time 
when thèse fluids are being drawn off through wells on adjacent lands, 
and thereby jeopardizes the controlling objèct of the lease. And it 
\yOuld seem that to so hold might resuit in the lesaor being practically 
without any remedy for the breach of the covenant for further devél- 
opment and production, inasmuch as spécifie performance cannot be 
had^ against one having an option to terrhinàte the contract at any time 
(Marble Co, v. Ripley, 10 Wall. 339, 359, 19 L. Ed. 955; Express Co. 
v. Raiiroad Co., 99 U. S. 191, 200, 25 U Ed. 319 ; Fédéral Oil Co. v. 
Western Oil Co., 5? C. C. A. 438, iSlFed. 674; Rust v. Conrad [Mich.] 
UN. W. 365, 41 Am. Rep. 730), and' as the obvious difficulty in estab- 
lishing the amount of oil and gas in thé demised premises, or the 
aiîiount divèrted therefrom by the wells on adjoining lands, would be 
a serioiis obstacle to the recôvery of adéquate damages at law. But, 
however this may be, the prescrit insistence is not well grounded. The 
question is essentially one of intention (4 Kent's Com. *132; Doe v. 
Elsam, M. & M.' 189; Paylor v. BriGe, 7 Ind. App. 551, 34 N. E. 833), 
and the words "any* of the above conditions" must be given efïect in 
the sensé in which they were used by the parties. They are very com- 
prehensive, and were evidently designed to refer, not merely to the 
letter, but to the spirit and légal efïect 'of the preceding stipulations, 
and therèfore to every covenant of thé lessee which is part of them. 
The error in the insistence to the contrary is that it fails to give effect 
to the well-established rule that a covenant arising by necessary im- 
plication is as much a part of the contract — is as effectually one of its 
terms — as if had been plainly expressed. United States v. Bostwick, 
94 U. S. 53, 66, 24 E. Ed. 65; United States v. Babbitt, 1 Black, 55, 
61, 17 L. Ed. 94 ; Bulkley v. United States, 19 Wall. 37, 40, 23 L. Ed. 
63; Comett v. Williams, 30 Wall. 326, 350, 23 L. Ed. 354; Hearne v. 
Marine Ins. Co., 30 Wall.! 488, 493,' 23 L. Ed. 395; Supervisors v. 
Lackawaiina Iron, etc., Co., 93 U. S. 619, 634, 33 L,. Ed. 989; Godkin 
y. Monahan, 37 C. C. A. 410, 415, 83 Fed. 116. 

The conclusion is that compliance with the covenant to continue 
with reasonable diligence the workiof exploration, development, and 
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production after the expiration of the five-year period, if during that 
time cil and gas, one or both, be found in paying quanti ties, is by the 
terms emplo^ed made a condition the breach of which entitles the lessor 
to avoid the lease. In this view it becomes unnecessary to considei 
whether, if the covenant were not made a condition, its breach would 
constitute a ground for complète or partial forfeiture in equity — a 
matter in respect of which the courts hâve divided in opinion. What 
constitutes a breach of such a covenant has been the subject of con- 
sidération in several cases. McKnight v. Manufacturers' Natural Gas 
Co., 146 Pa. 185, 200-203, 23 Atl. 164, 28 Am. St. Rep. 790 ; Kleppner v. 
Lemon, 176 Pa. 502, 35 Atl. 109 ; Id., 198 Pa. 581, 48 Atl. 483 ; Col- 
gan V. Forest Oil Co., 194 Pa. 234, 45 Atl. 119, 75 Am. St. Rep. 695 ; 
Koch's & Balliett's Appeal, 93 Pa. 434, 442 ; Harjis v. Ohio Oil Co., 
57 Ohio St. 118, 127, 48 N. E. 502; Coffinberry v. Sun Oil Co. (Ohio) 
67 N. E. 1069 ; Gadbury v. Ohio & Indiana Consolidated Natural & 
Illuminating Gas Co. (Ind.) 67 N. E. 259, 62 L. R. A. 895 ; Kellar v. 
Craig, 61 C. C. A. 366, 369, 126 Fed. 630. The décisions hâve not been 
entirely harmonipus, and well illustrate the difficulty of laying down 
any comprehensive rule in respect of a question which is so largely 
one of fact that it must be resolved in each case according to its par- 
ticular circumstances. In some of the cases, notably Kellar v. Craig 
and Colgan v. Forest Oil Co., supra, it seems to be held that the 
question of what is reasonable in the way of continued exploration 
and development, where there is no spécifie stipulation on the subject, 
is committed to the judgment of the lessee, whose détermination, if 
made honestly and in good faith, is conclusive, much as is, the décision 
of an engineer under a construction contract which expressly makes him 
the final arbiter of ail questions relating to the amount and character 
of the work done, its conformity to the contract, and the price to be 
paid. Guild v. Andrews (C. C. A.) 137 Fed. 369 ; Choctaw & Mem- 
phis R. R. Co. V. Newton (C. C. A.) 140 Fed. 225. 
Thus it is said in Kellar v. Craig : 

"In ail leases for oil and gas purposes, a covenant to 'protect tbe Unes' o( 
and 'well develop' the land leased is implied by law, and so it foUows that 
the gênerai words relating to those matters, Inserted in the lease under con- 
sidération, really add nothing to the obligations assumed by the lessee con- 
ceming snch work. In such leases, where gênerai covenants of that char- 
acter are found or are implied, the lessee or his assigna are permitted to dé- 
termine the character of the work to be done, and such ascertainment by 
him or them, in the absence of fraud, disposes of the question." 

And in Colgan v. Forest Oil Co. it is said : 

"So long as the lessee is acting in good faith on business judgment, he is 
not bound to take any other party's, but may stand on his own. Every man 
who invests his money and labor In a business does it on the coniidence he 
has in being able to conduct it In his own way. No court has any power to 
impose a différent judgment on him, however erroneous it may deem his 
to be. Its right to interfère does not arise until it has been shown clearly 
that he is not acting in good faith, on his business judgment, but fraudulently, 
with intent to obtain a dishonest advantage over the other party to the con- 
tract" 

With great déférence to the able courts which hâve adopted this view, 
we think it is not sound. In the absence of some stipulation to that 
■effect, we think an oil and gas lease cannot be said to make the lessee 
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the arbiter of the extent to which, or the diligence with whiçh, the ex- 
ploration and development shall proceed. The opérations contemplat- 
ed, in the event cil and gas are found in paying quântities, are not to 
be likened unto a business into which one puts property, money, and 
labor exclusively his own, the profits and losses in which are of con- 
cern only to him, and the conduct o£ which niay be according to his own 
judgment, however erroneous it may be. By reason of the conditions 
on which the lease is granted the lessor retains at least a contingent 
interest in the oil and gas, to the profitable extraction of which the 
opérations are directed. This interest in the subject of the lease, and 
the fact that the substantial considération for the grant lies in the pro- 
visions for the payment of royalties in kind and in money on the oil and 
gas extracted, make the extent to which and the diligence with which 
the opérations are prosecuted of immédiate concern to the lessor. If 
they do not proceed with reasonable diligence, and by reason thereof 
the oil and gas are diminished or exhausted throngh the opération of 
wells on adjoining lands, the lessor loses, not only royalties to which 
he would'otherwise be entitled, but also his contingent interest in the 
oil and gas which thus passes into the'^control of others. The object 
of the opérations béing to obtain a benefit or profit for both lessor 
and lessee, it seems obvions, in the absence of some stipulation to that 
effect, that neither is made the arbiter of the extent to which or the 
diligence with which the opérations shall proceed, and that both are 
bound by the standard of what is. reasonable. This is the rule in 
respect of ail other contracts where the time, mode, or quality of per- 
formance is not specified, and no reason is perceived why it should not 
be equally applicable to oil and gas leases. There can, therefore, be 
a breach of the covenant for the exercise of reasonable diligence, though 
the lessee be not guilty of fraud or bad faith. 

But, while this is so, no breach can occur save where the absence of 
such diligence is both certain and substantial in view of the actual 
circumstances at the time, as distinguished from mère expectations on 
the part of the lessor and conjecture on the part of mining enthusi- 
asts, The large expense incident to the work of exploration and devel- 
opment, and the fact that tlie lessee must bear the loss if the opérations 
are not successful, require that he proceed with due regard to his own 
interests, as well as those ôf the lessor. No obligation rests on him to 
carry. the opérations beyond the point where they will be profitable 
to him, even if some benefit to the lessor will resuit from them. It 
is only to the end that the 'oil and gas shall be extracted with benefit 
or profit to both that reasonable diligence is required. Whether or not 
in any particular instance such diligence is exercised dépends upon a 
variety of circumstances, such as the quantity of oil and gas capable of 
being produced from the premises, as indicated by prior exploration 
and development, the local market or demand therefor or the means 
of trahsporting them to market, the extent and results of thé opéra- 
tions, if any, on adjacent lands, the character of the natural réservoir — 
whether such as to permit the drainage of a large area by each well— 
andthe usages of the business. Whatever, in the circumstances, would 
be reasonably expected of operators of ordinary prudence, having re- 
gard to the interests of both lessor and lessee, is what is required.. 
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A plain and substantial disregard of this requirement constitutes a 
breach of the covenant for the exercise of reasonable diligence, which, 
as before shown, is also made a condition of the lease under considéra- 
tion. 

As the amended bill discloses that there was no breach of any con- 
dition during the 5-year period, and as the lessor will net be permitted 
to complain that the work of exploration and development is not pro- 
ceeded with during the pendency of a suit in \v\hich she is seeking to 
hâve it adjudged that the right to proceed therewith was terminated 
before the suit was begun, the question of the lessee's diligence has 
référence only to the 14 months intervening between the expiration of 
the 5-year period and the déclaration of forfeiture made by the lessor 
a few days prior to the beginning of the suit. The circumstances out 
of which the right to avoid the lease are alleged to hâve arisen are thèse : 
The land covered by the lease and owned by the lessor, omitting the tract 
sold, consisted of two tracts, separated by a distance of 8 miles and em- 
bracing 332.-50 acres. Both tracts were within a recognized oil and gas 
field. The lessee had drilled one well on one of the tracts in which gas was 
f ound in paying quantity. No additional wells were drilled or attempted to 
be drilled during the 14 months. Many wells had been drilled in the ter- 
ritory adjacent to and surrounding thèse tracts which produced oil and 
gas in paying quantities, and new wells were being drilled and operated 
in that territory. The wells on adjacent lands were so near to thèse 
tracts that they drained the same of a good portion of the oil and gas 
therein and rendered the lease of much less value to the lessor than it 
would hâve been had the lessee proceeded with reasonable diligence 
to drill other wells on the two tracts and to operate them for the mu- 
tual benefit of the parties. The lessee took and maintained the posi- 
tion that, by drilling the single well, it acquired the right to hold the 
lease indefinitely, without further development or doing more than pay- 
ing annually the stipulated $50 for the gas from that well used ofï the 
premises. The extent of the drainage through wells on adjacent lands 
was not susceptible of definite ascertainment, and therefore the in jury 
to the lessor from the lessee's failure to proceed with reasonable dili- 
gence could not be adequately compensated in damages. We think 
there can be no différence of opinion as to the effect of thèse allégations, 
ail of which stand admitted by the demurrer. They show, not only an 
absence of reasonable diligence on the part of the lessee, but a practi- 
-cal répudiation of the controlling purpose of the lease and a persist- 
ent disregard of the rights of the lessor. The existence of gas in 
paying quantity in one of the tracts was an ascertained fact. Both oil 
and gas were being produced in paying quantities from the lands sur- 
rounding that tract and also from those surrounding the other. The 
conséquent réduction of the underlying supply of thèse migratory min- 
erais was operating to the serions disadvantage of the lessor. The 
necessary inference from what is stated is that further exploration and 
development would bave been profitable to the lessee as well as béné- 
ficiai to the lessor. In thèse circumstances the prolonged failure of 
the lessee to proceed with the contemplated opérations, though due to a 
mistaken view of the obligations imposed by the lease, was a plain and 
substantial breach of the covenant and condition in respect of the ex- 
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ercise of reasonable diligence, and entitled the lessor to terminate the 
lease. 

It is said the remedy of the lessor was net forfaiture, because the 
breach was compensable in damages. The claim is toc broad. There 
is no gênerai rule of law to that effect.^ Story's Equity Jurisprudence, 
§§ 1302, 1311. Relief against forfeitiàres is a distinctive doctrine of 
equity, and, save in spécial circumstances not shown to exist in this 
case, is never granted where the damages occasioned by the breach 
because of which the forfeiture is incurred cannot be ascertained with 
reasonable précision. Story's Equity Jurisprudence, §§ 450-454. 
Thus, in Sheets v. Selden, 7 Wall. 416, 421, 19 L,. Ed. 166, where the 
forfeiture of a lease was under considération, it was said : 

"The grouuds upon wliich a court of equity prooeeds are that the rent Is 
the object of the parties, and the forfeiture only an Incident intended to 
secure its payment; that the measure of damages Is fixed and certain; and 
that when the principal and Interest are pald the compensation Is complète. 
In respect to other covenants pertaining to leasehold estâtes, where the élé- 
ments of fraud, accident, and mistake are wanting, and the measure of com- 
pensation is uncertain, equity wlU not interfère. It allows the forfeiture to 
be enforced, If such is the remedy provided by the contract. This rule is ap- 
plied to the covenant to repair, to insure, and not to asslgn." 

The covenant hère broken was not in the nature of a pecuniary obli- 
gation, such as a covenant to pay rent, nor was its breach reasonably 
compensable in damages. The amount of oil and gas which w-ould 
hâve been produced from the lessor's land by the exercise of due dili- 
gence on the part of the lessee, as àlso the amount diverted therefrom 
by wells on surrounding lands, was not susceptible of anything like 
certain ascertainment. More than this, the attitude of the lessee was 
such that the breach promised to be a continuing one, and, by reason of 
the migratory character of oil and gas, to be as injurious to and as 
destructive of the lessor's rights as would be continuing trespass or 
waste. The forfeiture was, therefore, not one which equity would 
hâve relieved. 

The forfeiture having been rightfully asserted under circumstances 
where the lessee was not entitled to relief in equity, the remaining 
question is : Can the lessor maintain a bill to establish the forfeiture 
as matter of record, and to cancel the lease as a cloud upon her title? 
It will be answered by considering whether "a plain, adéquate, and com- 
plète remedy may be had at law." (Rev. St. § 723 [U. S. Comp. St. 
1901, p. 583]), and also whether there is any insuperable objection in 
equity to granting relief which involves giving effect to a completed 
forfeiture. A remedy at law is not adéquate, in the sensé that it will 
deprive a court of equity of jurisdiction, unless it is as certain, prompt, 
and efficient to the ends of justice as the remedy in equity. Boyce's 
Ex'rs V. Grundy, 3 Pet. 210, 215, 7 L. Ed. 655 ; Kilbourn v. Sunderland, 
130 U. S. 505, 514, 9 Sup. Ct. 694, 32 L. Ed. 1005 ; Gormley v. Clark, 
134 U. S. 338, 349, 10 Sup. Ct. 554, 33 ]'_,. Ed. 909 ; Davis v. Wakelee, 
156 U. S. 680, 688, 15 Sup. Ct. 555, 39 L. Ed. 578 ; Brown v. Arnold, 
67 C. C. A. 125, 129, 131 Fed. 723; Williams v. Neeley, 67 C. C. A. 
171, 180, 134 Fed. 1, 69 E. R. A. 232; Big Six Development Co. v. 
Mitchell (C. C. A.) 138 Fed. 279, 284. 

The exigency of the case made by the amended bill is altogether un- 
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usual. Although actually terminated by the acts of the parties and 
no longer of any force or effect, the lease appears, as spread upon the 
public records, to be still effective as a disposai of ail the oil and gas 
in the lessor's lands. It embarrasses, if it does not prevent, the exer- 
cise of the right to make other disposai of thèse minerais. This right 
is constantly and materially diminishing in value by reason of the multi- 
plication and opération of wells on surrounding lands. Thèse acts 
of the adjoining proprietors, being within their lawful rights, cannot 
be stayed by injunction pending an action at law against the lessee to 
establish the lessor's title. The lease is a cloud upon the title to the 
Whole of both tracts. The lessor is in actual possession of both, 
save a small portion of one occupied by the lessee in the opération of the 
single gas well. No action at law can be had m respect of what is in 
the lessor's possession, and, while she can maintain ejectment in re- 
spect of what is occupied by the lessee, the judgment could not go 
beyond a détermination of the title and right of possession to that par- 
ticular portion. The statute of Kansas permits the defeated party in 
ejectment to demand and obtain a second trial as matter of right (Gen. 
St. 1901, § 5086), a circumstance which may well be considered where, 
as in the présent case, unusual importance attaches to the promptness 
of the remedy. The mère statement of the situation shows that it is 
one which is in effect destructive of valuable property, is productive 
of irréparable injury, and calls for a measure of relief not attainable at 
law. United States Mining Co. v. Lawson, 67 C. C. A. 587,590,134Fed. 
769; Empire State, etc., Co. v. Bunker Hill, etc., Co., 58 C. C. A. 311, 
315, 121 Fed. 973 ; Big Six Development Co. v. Mitchell (C. C. A.) 138 
Fed. 279; Simmons Creek Coal Co. v. Doran, 143 U. S. 417, 449, 12 
Sup. Ct 239, 35 L. Ed. 1063; Sullivan v. Finnegan, 101 Mass. 447; 
Gormley v. Œark, 134 U. S. 338, 349, 10 Sup. Ct. 554, 33 L. Ed. 909. 
In the last case, the controUing purpose of which was to establish un- 
der a state statute the title to eeal property, the record of which had 
been destroyed by fire, there was included in the relief asked and grant- 
ed a déclaration that the complainant was entitled to the possession 
and a direction that one of the" défendants claiming adversely surrender 
the possession to the complainant. Of this it was said by the Chief 
Justice in delivering an opinion affirming the decree: 

"It l8 strenuously Insisted that the remedy at law was adéquate, and that, 
as the right of possession was a purely légal question and for a jury, the 
court of chancery should hâve decllned Jurlsdictlon ; but, inasmuch as the case 
came within the provisions of the statute, and equity alone could afPord the 
entlre relief sought, the fact that légal questions were also involved could not 
oust the court of jurisdiction. The jurisdietion in equity attaches, unless the 
légal remedy, both in respect to the final relief and the mode of obtaining it, 
Is as efficient as the remedy which equity would afCord under the same cir 
cumstances." 

The jurisdiction in equity in cases like this is sustainable on either 
of two well-recognized grounds, which are stated by Story as follows 
(Eq. Jur. §§ 705, 806) : 

"705. Cases also may occur where a deed or other instrument originally 
valid has by subséquent events, such as by a satisfaction or payment or other 
extinguishment of it, légal or équitable, become functus officio; and yet its 
existence may be either a cloud upon the title of the other party or subject 

140 F.~52 
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him to thej danger- Of some future Utlgatlon wben the facts iiré no loHgér 
capable of complet© proof, or haye becppie involved in the obscuritles of time. 
Under such clrcumstances, although the deed or other instrument bas become 
a nullity, yet courts of equity wlll interpose upon, thé llke principles to pre- 
vent injustice, and wlll decree a dellvery and cancellation of the instrument. 
This, indeed, Is a Very old head of equity, and traces of It are to be found in 
some of our earllest reports." 

"806. • * * Cases of mines and coUlerles may also be mentioned, where 
courts of equity will entertain bllls in the nature, of bills quia tlmet and 
bllls of peace, where there Is danger that the miné may be ruined in the 
■ meantime before the right can be established ; and upon such a bill the court 
wlll grant an adéquate remedy by quieting' the party in the enjoymént of 
his right, by restoring thlngs to their old condition( and by establishing the 
rlght by a decree." 

Another ground of jurisdiction in equity analogous to that first stat- 
ed is illustrated by the cage of Sharon v. Tucker, 144 U. S. 533, 547, 
13 Sup. Ct. 720, 36 L. Ed. 533, which was a suit to establish as mat- 
ter of record the title of the complainants growing- out of adverse pos- 
session and to enjoin the assertion by the défendants of a title lost by 
such possession. It was said by Mr. Justice Field, after referring to 
several cases in which reHef had been obtained in equity where the 
written évidence of title had been lost or destroyed : 

"Mahy other authoritles to the same purport might be cited. They are 
only Ulustratlve of the remédies afforded by courts of equtty to remove diflO.- 
cultles In the way of éwners of property using and enjoylng It fully, when, 
from causes beyond their control, such use and enjoymént are obstructed. The 
form of relief will alwaya be adapted to the obstacles to be removed. The 
flexibility of decrees of a court of equity will enable it to meet every emer- 
gency. Hère the embarrassments to the complainants in the use and enjoy- 
mént of their property are obvlous and insuperable, except by relief through 
that court No existing rights of the défendants will be împairôd by granting 
whalj is prayed, and the rights of the complainants will be plaeed in a con- 
dition to be ayailable. The same principle which leads a court of equity 
upon proper proof to establish by its decree the existence of a lost deed, and 
thus make it a- matter of record, must justify it upon like pro6f to déclare 
by its decree the valldity of a title restlng in the recollection of wltnesses, and 
thus make the évidence of the title a matter of recoi^d." 

Both because forfeifures are usually harsh and oppressive and be- 
cause they can ordinarily be enforced at law, courts of equity generally 
refuse to aid iii their enforcement. Horsburg v. Baker, 1 Pet. 333, 
236, 7 h. Ed. 125; Marshall v. VicksbUrg, 15 Wall. 146, 149, 21 h. 
Ed. 131 ; Jones v. Guaranty and Indemnity, Co., 101 U. S. 623, 628, 35 L. 
Ed. 1030; Henderson v. Carbondale Coal & Coke Co., 140 U. S. 35, 
33, 11 Sup. Ct. 691, 35 L. Ed. 333; Michigan Pipe Co. v. Fremont 
Ditch, etc., Col, 49 C. C. A. 334, 329, 111 Fed. 284 ; Foley v. Grand 
Hôtel Co., 57 C. C. A. 639, 632, 131 Fed. 509. This has been at times 
declared to be an absolute and inflexible rule, as in Marshall v. Vicks- 
burg, where it is said: 

"Equity never, under any circumstances, lends its aid to ènforce a for- 
felture or penalty, or anything lu the nature of elther." 

And at other times it has been stated with some qualification, as in 
Henderson v. Carbondale Coal & Coke. Co., where it is said: 

"Equity alWays leans against them, and only decrees in their favor when 
there is full, clear, and strict proof of a légal right thereto." 
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The better view is that the rule is not absolute or inflexible, any more 
than is every forfeiture harsh and oppressive ; that its influence and op- 
ération do not extend beyond the reasons which underUe it; and that 
in cases, otherwise properly cognizable in equity, there is no insuper- 
able objection to the enforcement of a forfeiture when that is more 
consonant with the principles of right, justice, and morality than to 
withhold équitable relief. As said by Story, Eq. Jur. § 439 : 

"The beautlful eharaeter or pervading excellence, 1( one may so say, of 
equity jurisprudence, is that It varies its adjustments and proportions so as 
to raeet tlie very form and pressure of each particular case in ail its com- 
plex habitudes." 

In Brown v. Vandergrift, 80 Pa. 143, 148, a case involving the for- 
feiture of an oil lease, it was held by the Suprême Court of Pennsyl- 
vania : 

"In a case libe this equity follows the law, and will enforce the covenant 
of forfeiture, as essential to do justice. It is true as a gênerai statement that 
equity abhors a forfeiture; but this is when it works a loss that is contrary 
to equity, not when it works equity and protects the landowner against the 
indifférence and lâches of the lessee and prevents a great mischief." 

Other décisions to the same effect are Munroe v. Armstrong, 96 Pa. 
30?, 310; Mehafïey's Appeal, 4 Penny. (Pa.) 502; J. M. Gufïey Petro- 
leum Co. V. Oliver (Tex. Civ. App.) 79 S. W. 884, 888; Vicksburg & 
Meridian R. R. Co. v. Ragsdale, 54 Miss. 300 ; Kellar v. Craig, 61 C. C. 
A. 366, 126 Fed. 630 ; Kansas City Elevator Co. v. Union Pacific Ry. 
Co. (C. C.) 17 Fed. 200, 204 ; Gadburv v. Ohio & Indiana Consolidated, 
etc., Co. (Ind.) 67 N. E. 259, 261, G2 L. R. A. 895. 

The last case involved the forfeiture of a gas lease, and it was held 
by the Suprême Court of Indiana : 

"Forf eltures are usually against conscience and without equity, and it is 
for thèse reasons that courts of chancery ordinarily refuse relief in such 
cases ; but an exception to the rule must exist where it be against equity 
to permit the défendant to longer assert his title. * • * xhe lack of any 
other remedy, and the danger that the gas might be withdrawn through wells 
on o<ther lands, niakes a case of this kind appeal to the conscience of the 
chancellor, and cal! s upon him to enforce the incurred forfeiture by removing 
the cloud from the title." 

Décisions by the Suprême Court of Kansas are also in harmony with 
this view of the question. Thus, in Westbrook v. Schmaus, 51 Kan. 
558, 33 Pac. 306, the forfeiture of a recorded contract for the sale of 
land was enforced by a decree canceling it as a cloud upon the title; 
and in Edwards v. lola Gas Co., 65 Kan. 362, 69 Pac. 350, a like suit 
was entertained, and, though the relief sought was denied upon the 
ground that under the circumstances of that case the claimed forfeiture 
was not just or équitable, it was clearly indicated that under other cir- 
cumstances the relief would hâve been granted. It follows from what 
has been said that, if the présent case be regarded as in efïect one to 
enforce a forfeiture, it is yet one the circumstances and exigency of 
which, as stated in the amended bill, entitle the lessor to relief in equity. 

It has been said of a suit like this that it is not one to aid in the en- 
forcement of a forfeiture. Harper v. Tidholm (111.) 40 N. E. 575 ; Mott 
V. Danville Seminary (111.) 21 N. E. 927 ; Pehdill v. Union Mining Co. 
(Mich.) 31 N. W. 100. But we think it is essentially of that eharaeter. 
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Its primary and only purpose is to establish a forfeiture as matter of 
record and to obtain the cancellation of the thing forfeited. This con- 
stitutes enforcement in the only sensé in which that term is applicable 
to a forfeiture, which is that of giving effect to it after its incurrence, 
just as a statute is enforced after its enactment. The case of Big 
Six Development Co. v. Mitchell (C. Q A.) 138 Fed. 279, \yhich seems 
to adopt the other view, differs from this in that there the primary pur- 
pose was to enjoin continuing trespass or waste. It follows that, un- 
der the rule before stated, the lessor will be entitled to relief only in the 
event that the case made upon the hearing shall be, as is that made by 
the amended bill, one the equity of which is strong enough to over- 
come the gênerai indisposition of courts of chancery towards aiding 
in the enforcement of forfeitures. 

The decree is reversed, with instructions to overrule the demurrer 
to the amended bill and to take such further proceedings as may not 
be incohsistent with the views expressed in this opinion. 



THE MARGHARITA. 

BOEEO V. MARTINEZ. 

(Circuit Court of Appeals, Flfth Circuit. October 26, 1905.) 

No. 1,421. 

Seamen — Injubt in Sebvice— ^Caee A>'n Teeatment by Vessel. 

Llbelant, a seaman on a barkeutine bound, with cargo from a Cliilian 
port to Sayannab, Ga., wheii off the west coast of South America near 
Cape Horn, fell into the sea and bis leg was bitten off by a sharic. He was 
rescued and given such treatment and care on board as was possible, and 
the vessel proceeded on her voyage, reaching Savannah in a llttle less than 
three months, where libelant was sent to a hospital. It was found that 
the leg had healed ; but an amputation was necessary on account of the 
condition of the bonea, and it was successfully performed. The nearest 
known port to the place of the accident at which surgical treatment could 
hâve been obtalned was Port Stanley, Falkland Islands, to reach which 
would hâve required at least 23 days, because of the distance, the season, 
which was winter, and the prevailing wlnds. Libelant's wound was kept 
dressed ; the vessel havlng a medicine chest. Hemorrhage and fever sub- 
sided In about four days, and he continued thereafter to improve. Helâ,, 
that imder the clrcumstances the master was not chargeable with négli- 
gence which 'would render the vessel llable in not sailing for Port Stanley 
or putting into an intermediate port. 
[Ed. Note.-^For cases in point see vol. 43, Cent. Dig. Seamen, § 39.] 

Appeal irom the District Court of the United States for the South- 
ern District of Georgia. 

This was a libel in rem filed by Juan de la Cru^ Silva Martinez 
against the Italian bark Margharita to recover damages for personal 
injuries sustained and suffering endured by him while a seaman on 
board the vessel. Négligence of the master and officers was charged. 
The case resulted in a decree for the libelant for the sum of $1,500, 
from which this appeal was taken. The facts making the case are 
stated in the opinion. 
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SamI B. Adams, fof appellant. 

William B. Stubbs and Walter G. Charlton, for appellee. 

Before PARDEE, Circuit Judge, and NEWMAN and MEEK, 
District Judges. 

MEEK, District Judge. On the 23d day of July, 1903, Martinez, 
the appellee, sailed in the bark Margharita, as a seaman, from Pisagua, 
in the republic of Chile, on a voyage to Savannah, Ga. On the loth 
day of August, 1903, at half past 10 o'clock in the evening, when the 
bark was in the région of latitude 34° 35' south and longitude 91° 
west of Greenwich, he was sent aloft to assist in reefing a sail. While 
aloft about this work he lost his footing and was precipitated into the 
sea. He was rescued by his fellow sailors, and when hauled onto the 
deck it was found that while in the water his left leg had been bitten 
off about four inches below the knee by a shark or some other marine 
monster. The vessel did not deviate from ils course, but continued 
on its voyage to Savannah, where it arrived on November 11, 1903. 

The record does not disclose sufficient évidence to support appellee's 
first ground of complaint as set forth in the libel, to the efFect that he 
was thrown into the sea and received his injury because of the négli- 
gent manner in which the yardarm, upon and about which he had 
to work in reefing the sail, was fastened. There is much évidence that 
the yardarm was held by proper fastenings in a steady and taut 
position, as it should hâve been. The sailor who jumped overboard 
and rescued appellee from the deep soon afterward went aloft and 
made fast the foreroyal, the work appellee started to do, and he 
testifies the yardarm was secure and in order. The évidence of the 
appellee upon this subject is unsatisfactory and inconclusive, leavïng 
the mind in doubt as to the cause and manner of his fall and as to 
the place from which he fell. We conclude, with the trial judge, that 
the accident resulting in the loss of appellee's leg must be attributed 
to the ordinary périls of navigation, the risk of which he assumed, 
and that therefore there can be no recovery on this ground. 

The second ground of complaint relates to the duty of the master 
of the vessel to appellee after the happening of the accident, and pré- 
sents a more serious and difificult question.. The libel charges, in 
substance, that the master of the bark, in view of the accident to ap- 
pellee and his conséquent suffering, was in duty bound to provide 
him at the earliest moment possible with surgical aid ; and, there 
being no surgeon or other person compétent to deal with the 
emergency on board the bark, it became the duty of the master to 
put into the nearest port where such aid could be obtained ; that tht 
course of the bark lay in the direction of the Falkland Islands, and 
that the master should hâve put into Port Stanley in those islands, 
and, if not, then into one of the many ports lying intermediate be- 
tween Port Stanley and Savannah, Ga., where surgical aid could 
hâve been obtained. Mr. Justice Brown, in The Iroquois, 194 
U. S. 240, 24 Sup. Ct. 640, 48 L. Ed. 955, says: 

"The duty to provide proper médical treatment and attendance for sea- 
men falling 111 or suffering injury In tlie service of the ship bas been împosed 
upon the sihipowners l'iy ail maritime nations. It appears In the earliest codes 
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of continental Europe and was expressly recognized by this ciouct in the- 
récent case of TUe Osceola, 189 U. S. 158, 23 Sup. Ct 483, 47 !.. Ed. 760. 
Upon large passenger steamers a physician or surgeon is always employed, 
whose diity it is to minlster to the passengers and erew in cases of sickness 
or accident. Of course, this would be impracticable upon an ordlnary freight- 
ing vessel, where the master is presumed to hâve some knowleûige of the 
treatment of dlseases, and in ordinary cases stands in tlie place of a physi- 
cian or surgeon (The Wensleydale [D. O.], 41 Fed. 602) ; but for the further 
protection of seamen vessels of the class of the Iroquois are compelled by 
law to be provlded with a chest of medicines and with such anti-scorbutics, 
clothiflg, and slop chests as the cllmate, particular trade, and length of the 
voyagé may requlre. U. S. Comp. St. 1901, pp. 3100-3102, §§ 4509, 4572, 
4573;" , ' 

The évidence locates the Margharita at the time of the accident off 
the west coast of South America, and about to round Cape Horn. 
Because of the distance and the prevaihng winds, it would hâve taken 
her at least 23 days to hâve corne into the région of the Falkland Is- 
lands. The bark was proVided with a chest of medicines, with appro- 
priate antiseptic dressings for wounds, with bandages, and with the 
nècessary instructions for the use of thèse things. The acute condi- 
tions resulting from the amputation or biting ofï of appellee's leg were 
serious. Hemorrhage, swelling,' inflammation, and fever followed. 
The hemorrhàge was checked and controlled within four days by pla- 
cing the stump in tar. The symptoms of spetic infection soon dis- 
appeared. The fever lasted but three or four days, and thereafter his 
température was normal. The logbook of the vessel shows this, 
and it finds support in the évidence of the appellee. He says about four 
days after the accident, when he was not feeling so very bad, he took 
a small map of the world wbich he had, and by the aid of information^ 
secured from the sailors he made calculations as to where the vessel 
was at the. time of the accident. This would indicate the subsidence 
of both hemorrhage and fever. The wound was regularly cleansed 
and bOund in linen, with antiseptic applications. By direction of the 
master the maii on watch regularly attended him and supplied his- 
wants. He was provided a diet of light èdibles, broth, and teas suit- 
able to a pérson in his condition. 

Only one action of the master in his treatment of the wounded sea- 
man while on board the yessel is subject to criticism. He was placed 
in a cabin forward in the vessel and adjoining the water-closet. While 
the évidence discloses this fact, it is not shown that his location 
caused any spécial discomfort or added to his sufïering. It would, 
however, hâve been more in harmony with his treatment in other re- 
gards, as well as more considerate and humane, to hâve given him a 
more favorable and chéerful location. After the expiration of 26 days 
the appellee began going on deck, where he sat at times for as much 
as six hours. Upon the arrivai of the vessel at quarantine off Savan- 
nah, he was immediately sent to the hospital on the quarantine boat. 
There it waS found that the soft parts of his leg had healed, leaving 
the bones exposed and protruding beyond the soft parts, which had 
contracted somewhat in the healing process. The. exposed ends of 
the bones., were in a necrotic condition. About one and one-half 
inches, or enough of the leg to secure what is termed a surgical flap, 
was amputated. The resuit obtained was satisfactory, ând according 
to the surgeon who performed the opération and testified for appellee 
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he now has a fairly good stump. The surgeon also testified appellee's 
gênerai condition of health was good upon his arrivai at the hospital; 
that he was not debilitated, as he stood the opération well and ralHed 
well. Further, it was his opinion, and it is manifest to the common 
understanding, that an additional amputation would hâve been neces- 
sary, had the bones of libelant's leg not been eut or bitten off even 
with the soft parts, unless surgical aid had been soon at hand after 
the accident and before the bones should get in a necrotic condition. 

From this review of the history of the case, certain déductions can 
safely be drawn. Before surgical aid could hâve been obtained by 
putting into Port Stanley in the Falkland Islands, the nearest avail- 
able point, the acute and dangerous stage resulting from the injury 
had passed. Before that port could hâve been reached the healing 
processes of nature were.under way and had made progress. Putting 
into Port Stanley, or any other port intermediate between the place 
of the accident and Savannah, would not hâve avoided the necessity 
of an additional amputation. No permanent loss or disability was oc- 
casion ed by the long delay in securing surgical aid. The appellee's 
leg was gone, and ail that a surgeon could do was to put it in condi- 
tion to heal properly with the soft parts covering the ends of the 
bones. Therefore, the only injury resulting from the delay was the 
prolongation of the sufïering occasioned by the healing wound. With 
thèse conditions obtaining as to the appellee, was the master bound 
to deviate from his course and put into Port Stanley? The measure 
of a master's obligation to a seaman who is severely injured with the 
ship at sea is discussed by Mr. Justice Brown in The Iroquois, supra. 
He says: 

"We cannot say, in every Instance where a serious accident occurs, ttie mas- 
ter Is bound to disregard every otlier conslderatiou and put into the nearest 
port, though, if tlie accident happened within a reasonable distance of such 
port, liis duty to do so would be manifest Eaçb case must dépend upon its 
own clrcumstances, having référence to the seriousness of the Injnry, the 
oare that can be given the sailor on shipboard, the proximity of an Inter- 
mediate port, the conséquences of delay to the Interests of the shipowner, the 
direction of the wind and the probability of its continuing in the same direc- 
tion, and the fact wbether a surgeon is lilsely to be found with compétent 
slilll to take charge of the case. AVith référence to putting into port, ail that 
can be demanded of the master is the exercise of reasonable judgment and 
the ordinary acqualntance of a seaman with the geography and resources of 
the eountry. He is not absolutely bound to put into such port if the cargo 
be such as would be seriously injured by the delay. Even the claims of 
humanity must be weighed in a balance with the loss that would probably 
occur to the owners of the ship and cargo. A seafaring life is a dangerous 
one, accidents of this kind are pecullarly liable to occur, and the gênerai 
princlple of law that a person entering a dangerous employment Is regarded 
as assuming the ordinary risks of such employment is pecullarly applicable 
to the case of seamen." 

It is not shown the master knew of Port Stanley and its facilities 
for caring for the wounded, and ho compétent évidence was given as to 
thèse. The Suprême Court holds that masters plying upon vessels 
between New York and Pacific ports would be presumed to know of 
such familiar harbors as those of Port Stanley and Valparaiso. The 
Iroquois, supra. But it is not shown that the master of the Mar- 
gharita ever pHed upon any vessel around Cape Horn between any 
Atlantic American aiid Pacific ports. Whether, in view of the very 
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gênerai dissémination of information concerning world points and 
harbors and the conséquent increasing exactions upon ïhose who fol- 
low the sea, this presumption of knowledge should be held as well to 
pertain to and include masters of itinérant vessels and tramp ships, 
we do not deem necessary now to détermine. The vessel's cargo 
was nitrate of soda, not perishable. The accident occurred upon "one 
of the loneliest and most tempestuous seas in the world," and in 
winter. The making of an unknown harbor would hâve been fraught 
with uncertainty, and possibly with difiiculties of navigation. The 
delay incident to a déviation from the course and stoppage would hâve 
been of somewhat indefinite duration. During this time the owners 
of the bark would sustain heavy loss in the wages and provisions of 
the crew and the demurrage of the bark. 

We' hâve examined the cases cited by appellee in support of the 
contention the master should hâve put into some intermediate har- 
bor to.secure surgical aid and relief, and it is worthy of note that in 
each of them, where this was held to be the duty of the master, per- 
manent injliries and disabilities resulted from his failure to pursue 
this course. This is also true of ail the repbrted cases that hâve 
come under our observation. See the Iroquois, supra ; Brown v. 
Overton, 1 Spr. 462, Fed. Cas. No. 2,024; The Ghandos (D. C.) 4 
Fed. 645; Whitney v. Olsen, 108 Fed. 292, 47 C. C. A. 331; The 
Troop (D. C.) 118 Fed. 769. In The Erskine-M. Phelps, 131 Fed. 
1, 65 C. C. A. 239, it was held the master of the vessel was not négli- 
gent in failing to put back to Port Stanley to securé surgical aid for 
a seaman who received an injury in which both bones of his leg below 
the knee were broken, and who for want of expert surgical assistance 
may hâve sufïered a permanent shortening of his leg. In that case 
the ship' wàs within 540 miles and four days' sail of the port; but 
the ship was çhorthanded, it was midwinter, and it was shown that, 
because of the b^zardous nature of the entrance to Port Stanley, 
vessels made that harbor only as a last resort and in cases of dire 
necessity. ' ■ 

Having in èontemplation the whole case, and especially consider- 
Ing that the appellee rècéived ail the care and attention from the 
master and his fellow seamen it was possible tp give on a freighting 
ship, that he was not- caused any additional permanent injury by 
reason of the delay in the treatment of his leg, that because of the 
failure to make Port Stanley or some intermediate port he simply 
experienced a prolongation of such suffering as would resuit from a 
healing wound, and that he fînally received efficient and successful 
surgical aid àt the expense of the bark at Savannah; we conclude that 
the master is not chargeable with fault or neglect in failing to deviàte 
from his course to procure such aid. 

The decrée is reversed, and the cause remanded to the District 
Court, with instructions to dismiss the hbel. 

NOTE. The followlng is the opinion of the court below : 

SPEEB, D'istrict Judge. The remarkable facts in view of which the llbel 
is flled in this case are as follows : The libelant, Juan de la Cruz Silva Marti- 
nez, is a Chilian sailor, and was in the service of the Italian bark Margharita. 
On a voyage from Pisagua, Chile, to Savannah, he was sent aloft at night ta 
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reef one ot the sails. Through some means, alleged by hlm to be the négligence 
wlth which the yard was fastened, he lost hls footing and fell overboard. A 
member of the crew, Masslmo Cliiesa, an Itallan, very braveJy sprang over- 
board to hls assistance and succeeded In supporting Martinez until a rope was 
thrown, when both were hauled aboard. As soon as the Ubelant reached the 
deck it was found that a "sharlï or other marine monster," to use the language 
of the libel, in the brief Interval in which he had remained in the water, had 
bltten ofC his leg a few inches below the knee. The bark proceeded on her voy- 
age to Savannah, which was a distance of about 7,000 miles from the point 
where the accident above narrated occurred. After that city was reached, 
Martinez brought his libel, ascrlbing his injuries to the négligence of the master 
and officers of the bark and seeks damages therefor. 

The flrst assignment of négligence is that he had the right to rely on the 
fact that the yardarm was held tant, in a steady position, by the usual ropes 
«nd appliances for that purpose ; that he had no reason to suspect that it was 
not properly secured ; that he had no opportunity to avoid the elïect of a sud- 
den lurch of the vessel, which threw him Into the océan ; that he did not con- 
tribute In any w&y to the accident ; and that, had the yardarm been secure in 
its proper position, he would not bave been injured. With regard to this as- 
signment the court is not at ail satisfied, in view of the testimony, that it is 
supported by the évidence. There is much évidence to the efCect that the yard 
was properly secured. We are also convinced from the évidence that the libel- 
ant himself does not know how he came to fall, and so far as that feature of 
the case is involved we are also convJnced thqt the accident is probably ascrlb- 
able to one of the ordinary périls of navigation, and it f ollows Ûiat no recovery 
can be had on this ground. 

The second assignment is thnt the master of the bark, well knowing the 
terrible pain which Ubelant was suffiering, the danger to his life from said in- 
Jury, the loss of blood which had ensued, and the shock which necessarily fol- 
lowed, wag In duty bound to see that the libelant was f urnished at the earliest 
moment with compétent and effective médical and surgical treatment, there 
being no surgeon on said bark or any person with knowledge or expérience to 
deal with such emergencles ; that it was the imperative duty of sàid master to 
proceed with ail dispatch to the nearest port where Ubelant could receive proper 
attention ; that Ubelant, knowing his critical condition and the further danger 
to him In crosslng the troplcs in such a condition, besought the master to land 
him at the nearest port or to place him on some passing steamer. In connec- 
tion with the same assignment it is alleged that the bark was distant at the 
time of the accident only about 300 miles from Port Stanley in the Falkland 
Islands, that her course lay in the direction of said Islands, and that Port Stan- 
ley could bave been reached in about 72 hours. It is also alleged that there 
are numerous other towns along the coast of South America, in Cuba, Hayti, 
and Florida, where libelant could hâve received surgical treatment ; but in the 
opinion of the court it is not essential to consider the averments with regard to 
ports other than Port Stanley. It is further alleged that, Instead of stopplng 
at the nearest port where libelant could receive prompt and intelligent surgical 
treatment, in disregard of the tortures which he was hourly undergoing and 
the grave péril to life which resulted therefrom, the master did not touch any 
port untU he reached hls destination at Savannah on November 11, 1903. The 
Injury having occurred on August 15th, it appears that nearly four months of 
Biiffering were endured by the Ubelant before he had proper surgical treatment. 
He allèges that the only treatment received by him was the application of such 
rude appliances as ropes and bits of sheets and shlrts and a salve of unknown 
composition. He allèges that he suffered indescribable pain, and that when he 
reached Savannah his leg was in a horrible condition, the tibia protruding from 
the flesh for two inches or more, and the flesh, muscles, and tissues belng in a 
■decomposed condition, Involving further rislt to the libelant's life, and neces- 
eitatlng a further amputation, which bas been made. He allèges that this 
great and contlnued sufiferlng was gratuitous, and inflicted upon him by the 
failure of the master to land hlm at Port Stanley. 

The grounds^ of défense to this feature of the libelant's claim are that the 
■course of the Slargharita was not to the west of the Falkland I.slands, but was 
to its eastward some 150 miles; that salling vessels do not ordinarily go be- 
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tween the Falkland Islands and South Ameriea ; that thp Hbelant made a con- 
tract to go to Savannali ; that there was a medlclne chest on board ; that the 
)eg was properly bopnd up, the flow o( blood was stopped, and it wasproperiy 
dressed; that libelant recelved ail need^and proper attention; that on ac- 
count of the shlp and thp,. condition o( thajiwinds it wauld; bave consumed 
mpnths to havé taHen the libelant to any port ; and that under the law of Italy 
and by the dictâtes of humanity thip was not required. It is denied that the 
libelant besought the master of the Ship to land him at thenearest port or 
place him on some passing steamer. Oa the contrary, he expressed -hirnself as 
entirely satisfied withwhat was belng done for him and expressed the désire 
to be taken to Savannah. It is alleged> that at the time the accident occurred 
that the bark was not wlthin 300 miles of Port Stanley but was about 17 days 
distant, or about 1,800 or more miles therefrom, and that it would hâve been a 
dangerous thlng for a salling vessel to hâve gone to the Falkland Islands at 
tbis tinae. . 

The law upon this subject is clearly settled. In the case of The Troop, 
118 Fed; 769 (District Court of the District of Washington), where on a Brit- 
ish ship a seaman fell to the deck add fractured the bones of his thigh and 
arm, and where, Instead of sending libelant to the hospital, the câptain un- 
dertook to reduce the fractures, and then sent libelant to his bunk in the 
forecastle and continued the voyage, giving him no further attention until 
reachlng another port, 36 daïfs later, it was held that the captain was guiltj' 
of gross Inhumanlty and violation of duty Imposed on him by libelant's con- 
tract for service, which rendered thè Ship Ilable in damages foi* libelant's 
sufl'ering and permanent Injury. The court assessed damages ât' $4,000. In 
the case of Whitney v. Olsen, 108 Fed. 292, 47 C. C. A. 331, when 500 miles 
from Port Townsend, k sailor who Had ëigned for a cod-fishing chiise was 
struck by the main boom, without fatçlt on the part of any oné, and his leg 
was broken In two places. There was no surgeon on board, nor any ohe 
compétent to treat the injtiry. Libelant asked to be taken to shore, but the 
master proceeded to Unalaska, 1,750 miles from the place of injury, which he 
reached in l6 days, and from that port libelant was sent back to San Francis- 
co. It was In that case held that It was the duty of the master under the 
facts shown to àt once proceed to Port Townseud, wliich wàs the nearest 
available port whei-e libelant could bavé recelved proper care and.treatment, 
and that his failure to do So rendered the owners liable in damages. This 
case was decided by the Circuit Court of Appeals of the Ninth Circuit, Gil- 
bert and Ross, Circuit Jùdgès, and Hawley, District Judge. ,, 

A ea:se singularly Hke that at bar is The Iroquois, 118 Fed. 1008, 55 C. C. A. 
497. This also was decided by the Circi^it Court of,;APPeal^ of the Ninth 
Civçuit upon appeal from /the District Court of the United States for the 
Northern District of California. There the appellee was an able-bodied 
seaman, one of the crew of ;the American ship Iroquois,: on a voyage from 
New York to San Francisco^ On February 23, 1900, while assisting in furling 
the mainsail during a gale, he accidentally, and without fault of his own or 
f ault of the ship, fell from. the mainyard to the deck, and sustained a frac- 
ture of two ribs and of both, bones of bis right leg below the knee. The vessel 
was then a f ew miles to the southwardi of Cape 'Boni, not distant from the 
point where Martinez was ln,1ured. The appellee was earried to carpenter's 
room, where the master set his leg in splints. He was then removed to the 
forecastle, where he remalned during the remainder of the voyage. The 
vessel proCeeded to San Francisco, arriving there on May 7, 1000. (This 
voyage was in duration a month shorter than that Martinez was compelled 
to endure.) Appellee was sent to the marine hospital.. There it was found 
necessary to amputate his leg about three inches below his knee. The mas- 
ter of the Iroquois had lio skill or expérience in treating fractures. It ap- 
pears that he set appel lee's leg as well as he could and bound it and plàced 
it upon a cushion. in order to elevate it above the body, and instructed the 
steward to give the appellee gruel, mush, and other llght food. Appellee 
made no complaint of the treatment. The District Court foiind, and held 
under the circumstances of the case as disclosed by the évidence, that it 
was the absolute duty of the master of thé ship to deviate from the course 
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of the voyage for the purpose of procuring surgi cal ald for the appellee, 
and that the master was gnilty of négligence In failing so to do. Tliis find- 
ing was afflrmed by that Circuit Court of Appeals which perhaps has had 
more opportimity to acquire expérience in maritime law as affecting sailing 
vessels than any other save that having jurisdiction In New York. Circuit 
Judge Gilbert, In rendering the opinion of the court, observes: "We enter- 
taln no doubt, In vlew of the évidence in the case and the law applicabli? 
thereto, that It was the duty of the master to bear away to some port of 
distress as soon as possible after the occurrence of the accident. ïhere were 
several ports to which the appellee might hâve been taken for surgical treat- 
ment. The vessel could hâve returned to Port Stanley, tbe chief port of 
the Bast Falkland Islands. The District Court found that to bave returned 
there would hâve involved a loss of time of three or four weeks, and in so 
flhding made, we think, more than libéral allowance for probable delay and 
adverse winds." The court further holds : "It Is no excuse that the master 
was ignorant, or that he believed the broken leg was heallng properly, nor 
that the appellee made no complaint of the treatment. The duty of the mas- 
ter to the appellee was a positive one. In Robertson v. Baldwin, 165 U. S. 
287, 17 Sup. et. 331, 41 L. Ed. 715, Mr. .Tustice Brown, referring to the pro- 
tection accorded to seamen, observed that they are treated 'as needing the 
protection of the law In the same sensé In which minors and wards are en- 
tltled to the protection of their parents and guardiaus.' The appellee had 
been disabled whlle in the service of the ship, and wltliout any fault on 
hls part. By the maritime law he was entitled to be healed at the expense 
of the ship. This obligatioù was imposed upon the ship in considération of 
the appellee's services, and his undertaking to engage in possibly perilous 
voyages, and encounter hazards. If necessary, in the protection of the shi];) 
and cargo. The Injury to the appellee was a serlous one, and the master 
must be presumed to hâve known that It required careful and scientiflc 
treatment." 

This case has been reviewed In an instructive opinion by Mr. Justice Brown 
for the Suprême Court of the TJnlted States reported in June number. 1904, of 
the Advance Sheets, Lawyers' Co-operative Publishlng Company, p. 640 et seq. 
Upon the measure of the mastèr's obligation where a seaman is severely in- 
jured whlle the ship is at sea, the learned justice remarks: "We cannot say 
that in every instance where a serious accident occUrs the master is bound to 
disregard every other considération and put into the nearest port, though, if 
the accident happens within a reasonable distance of such port, hls duty to do 
so would be manifest. Each case must dépend upon its own circumstances, 
having référence to the seriousness of the injury, the care that can be given 
the sailor on shipboard, the proximity of an intermediate port, the conséquences 
of delay to the interests of the shipowner, the direction of the wind. and the 
probabllity of its continuing In the same direction, and the fact whether a sur- 
geon is llkely to be found with compétent skill to take charge of the case. With 
référence to putting into port, ail that can be demanded of the master is the 
exercise of reasonable judgment and the ordinary acquaintance of a seaman 
with the geography and resources of tlie country. He is not absolutely bound 
to put into such port if the cargo be such as would be seriously Injured by the 
delay. Bven the claims of hmnanity must be weighed in a balance with the 
loss that would probably occur to the owners of the ship and cargo. A sea- 
faring llfe is a dangerous one, accidents of this kind are peculiarly liable to 
occur, and the gênerai principle of law that a person entering a dangerous em- 
ployment Is regarded as assuming the ordinary risks of such employment is 
peculiarly applicable to the case of seamen." The court proceeds, in substance, 
to hold thàt the duty of the master of the Iroquois to put back to Port Stanley 
of to deviate from his course to San Carlos or the Evangellst Islands is very 
indefinite, renSarklng : "Whlle masters plying upon vessels between New York 
and Pacific porta wOuld be presumed to know of such familiar harbors as those 
of Port Stanley and Valparaiso, It by no means follows that they are charge- 
able with knowledge of every port upon the southwest coast of South America 
or of theii' surgical facllities." It appearing that the prevailing wlnds were 
unfavorable to making Port Stanley his port of distress, he was held not 
chargeable with fault in failing to put back to Port Stanley. "With respect to 
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Valparalso," sald the learned justice, "the case Is différent. Thls port appears 
to be about 1,500 miles from the place of the accident, and with favorable winds 
could hâve been reached in 14 days^ It is true that the direct course from 
Cape Hom to San Francisco passes ¥alparaiso at a distance of about 600 miles ; 
but the testlmony ail shows that if the Iroquois had borne àway and hugged 
the South American coast she might hâve put into Valparaiso, left the libelant 
tbere and resumed her course without more than five or six days' détention. 
Valparaiso is a large clty, with ample hospital facilities." The court aiso 
holds that no criticism vi-as to be made of the treatment of the libelant, exeept 
it was thought that he should hâve been taken into the cabin, vsrhere he could 
bave been more comfortably provlded for. "The real question in the case is," 
said Justice Brown, "whether the master, knowing bis Ignorance of surgery, 
the serious nature of the libelant's injury, the poor accommodations for him 
in the forecastle, the liability of inflammation setting In and of the bones not 
uniting, the fact that he was to ba carried through the tropics, where to an 
invalid confined in the forecastle the beat would be almoat intolérable, he 
should not, even at the sacrifice of a week, hâve put into Valparaiso and left 
the libelant tbere in charge of the American consul." No Importance is at- 
tached to the fact -that the libelant made no complaintof his injuries, and none 
to the contention that he did ,not ask to be taken into an intermediate port. 
The master was held under the circumstances to be as if bis légal guardian. 
Holding that the case was not entirely free from doubt, the decree of the court 
below holding that the master shonid hâve put into Valparaiso to secure âid 
for the seaman, was affirmed. 

This deliverance seems to be authoritatlve as to the duty of thls court în the 
case now before it. Taking the testimony of the master of the Margharitp as 
conclusive, his vessel was as close to Port Stanley as vt'as the Iroquois to Val- 
paraisoi The déviation to Port Stanley from his course would not bave been 
so great as that of the Iroquois to the Ohilean city. According to other testi- 
mony he was in a very short distance of Port Stanley and this we believe tp be 
true. As in the case of the Iroquois, he knew that he must cross the tropics. 
There could be no doubt of the grave seriousnessof the injury, none that he vas 
unable to give the wounded sailor the proper care. The: conséquences of delay 
to the interests of the shipowner must bave b'een trivial.- The direction of the 
wind was /favorable and continnous. A competei^t Bnglish surgeon, would 
certainly bave been found in the marine hospital at Port Stanley. That port 
is in a hèalthful cllmate and Is widely known as a harbor to wbich vessels ex- 
periencing éalamities of one sort and another in rounding Cape Hom repalr 
for assistance. As far back as the date of the latest publication of the En- 
cyciopœdia Britannica It is stated that as many as 50 vessels a year put in 
tbere on account of injuries. The British government keeps up a considérable 
military post at that point. How niuch stronger, tîien, is the case against tbe 
master of tbe Margbarita than against tbe master of the Iroquois. It is not 
difflcult to conceive the unspeakable agony — indeed, torture — which the libel- 
ant must hâve experienced In bis long voyage of more, than 7,000 miles to 
Savannah with the ragged extremity of his cruelly wounded leg incased at 
times in a box of bot tar and at other times rudely bandaged by the kind, but 
inexperienced, hands of bis shipmates. According to his own testimony bia 
sufferingS were so great that he often lost consciousness. This seems to bave 
been inévitable from the nature of his injury and the terrible shock to body and 
mind it must hâve occasioned. According to the testimony of the physieian in 
Savannah, his leg was In a lamentable condition when he reached that port. 
It is indispensable that in cases of serious Injuries to seamen, or in case of 
their dangerous slcknesSj that in order to obtain proper surgical or médical 
assistance for them, the courts of admiralty, which proceed ever upon the 
broadest principles of humanity and justice, should enforce the reasonable 
rules so frequently announeed by the courts, and as we bave seen so clearly 
stated in the opinion of the Suprême Court in Re The Iroquois, supra. Such is 
the duty of the courts, not only to compensate tbe seaman for his unnecessary 
and unmerited suffering when the duty of the ship is disregarded, but to em- 
phasize the importance of humane and correct judgment under the circum- 
stances on the part of the master. 

Under the circumstances we feel constralned to render a decree in favor of 
the libelant and assess his damages at $1,500. 
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STRATTON, Collector of Cnstoms, v. OCEANIC STEAMSHIP CO. 

(Circuit Court of Appeals, Ninth Circuit October 2, 1905.) 

No. 1.181. 

AxiENS — Statute Imposing Head Tax — Validity of Department Régulations. 

Act March 3, 1903, c. 1012, § 1, 32 S ta t. 1213 [U. S. Comp. St. Supp. 1905, 
p. 274], which imposes a liead tax on allen passengers entering the United 
States, to be paid by the master or owner of tlie vessel, provtdes that sueh 
tax "shall not be levled upon allens in transit througb the United States." 
It also (section 22) authorizes the commissioner gênerai of immigration, 
under the direction of the Secretary of the Treasury, to establish "such 
rules and régulations, * * * not inconsistent with law, as he shall 
deem best ealculated f or carrying ont the provisions of this act and for pro- 
tecting the United States and aliens migrating thereto from fraud and 
loss." Held, that a régulation requiring the master or owner of a vessel 
bringlng an alien to a port of the United States, for the professed purpose 
of proceeding directly therefrom to forelgn territory, to deposit the amount 
of the head tax wlth the collector before such alien shall be premitted to 
land, the same to be refunded on proof satisfactory to the immigration 
officer in charge of sald port that such alien has passed by direct and con- 
tinuous journey through and out of the United States, was not an amend- 
ment or addition to the statute, but was a reasonable and lawful régula- 
tion for the purpose of protecting the United States from fraud and loss, 
and within the power conferred on the commissioner. 

Gilbert, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

The question involved in this case is one of law. The facts were stipu- 
lated and agreed upon substantially as follows: The défendant in error 
brought from foreign ports 210 «alien passengers, who were then and there in 
transit through the United States and bound for foreign ports. Before per- 
mitting said passengers to land, the plaintiff in error demanded that the 
steamshlp company deposit two dollars for each and every passenger so 
transported, to be refunded upon proof satisfactory to the immigration officer 
in charge at the port of San Francisco that said aliens had passed by direct 
and continuous journey through and out of the United States, and refused to 
permit said passengers to land except on deposit being made. Thereupon 
the défendant in error duly protested against said action as being illégal, and 
because of the said refusai to permit the landing of said aliens from said 
vessels, and because of the injury to said défendant in error conséquent 
thereon, the latter deposited with the collector the tax of two dollars for 
each of said aliens, and then and there notifled the collector that it would 
sue to recover the same back. The collector then and there agreed that such 
deposit should in no wise or in any manner vitiate, prevent, or préjudice any 
action at law, or any right of a judicial character, which the said défendant 
in error might see proper to commence. Said collector received said money 
subject to said protest, understanding, and agreement. The défendant in 
error did not give proof satisfactory to the immigration offlcers in charge at 
the port of San Francisco that said aliens, or any of them, had passed by 
direct and continuous journey through and out of the United States, as re- 
quired by the provisions of rule 15 of • the régulations respecting immigration. 
Demand was made for repayment, but refused, and no part has been repaid. 
This action was brought to recover the amount of money paid under protest. 

Section 1 of the act of March 3, 1903, "to regulate the immigration of aliens 
into the United States," provides : "That there shall be levied, collected and 
paid a duty of two dollars for each and every passenger not a citizen of the 
United States, or of the Dominion of Canada, the Republic of Cuba, or of 
the Republic of Mexico, who shall corne by steam, sail, or other vessel from 
any foreign port to any port within the United States, or by railway or any 
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other mode of transportation, from forelgn contiguous territory to the 
United States. The said duty shall be.pald to the collecter of customs of the 
port or customs district to which said alien passenger shall come. * ♦ * 
The duty jruposed by thls section shall be a lien upon the vessel which shall 
bring such aliens to ports of the United States, and shall be a debt in favor 
of the United States against the owner or owners of such vessels, and the 
payment of such duty may be enforced by any légal or équitable remedy. 
The head tax herein provided for shall not be levied upon aliens in transit 
through the United States," etc. Section 22 of said act provides : "That the 
commissioner gênerai of immigration, in addition to such other duties as 
may by law be assigned to him, shall, under the direction of the Secretary 
of the Treasury, hâve charge of the administration of ail laws relating to 
the Immigration of aliens into the United States. • • ♦ He shall establish 
such rules and régulations, prescribe such forms of bonds, reports, entries, 
and other' papers, and shall issue from time to time such instructions, not 
inconsistent with law, as he shall deem best calculated for carrying out the 
provisions of this act and for protecting the United States and aliens migrat- 
Ing thereto from f raud and loss," etc. Act March 3, 1903, c. 1012, §§ 1, 22, 
32 Stat. 1213, 1219 [U. S. Comp. St. Supp. 1905, pp. 274, 285.] 

Under the provisions of the statute the commissioner on August 26, 1903, 
adopted the foïlowing régulation : "Rule 15. No alien desiring admission 
at a poTt of the United States for the professed purpose of proceeding direct- 
ly therefrom to forelgn tetrltory shall be permitted to lahd thereat except 
aftef deiJosit with the collecter of customs at said port by the master or 
owner of ,the vessel on which such alien Is brought of the amount of the head 
tax ($2) prescrlbed by section 1 of the act approved March 3, 1903, said amount 
to be refunded upon proof satisfactory to the Immigration offlcer in charge 
at the port of arrivai that said alien has passed by direct and continuons 
Journey- through and ont of the United States." 

The court rendered judgment in favor of the steamship company for the 
amount of money it had pald to the collecter under protest. 

Robt. T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. 
U. S. Atty.; (Edward E. Cushman, Sp. Asst. Atty. Gen., of œunsel), 
for plaintifif in error. ■ 

Nathan H. Frank and Walter D. Mansfield, for défendant in errer. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge (after making the foregoing statement). 
Is rule 15, quoted in the statement of facts; valid? This is the only 
question involved herein. If valid and reasonable, the judgment should 
be reversed. If it is inconsistent with the law of March 3, 1903, and 
was adoptéd without authority of law, the judgment should be afïirmed. 

The law is well settled that the législative power of the United States 
is vested in Congress, and that Congress has no authority to delegate 
that power to any administrative officer; but Congress has the power 
to authorize any of its administrative officers to make such rules and 
régulations as may be deemed necessary to enforce the provisions of 
the law. The true distinction in ail such cases is between the déléga- 
tion of power to make the law, which necessarily involves a discrétion 
as to what it shall be, and conferring an authority or discrétion as to 
its exécution, to be exercised under and in pursuance of the law. The 
first cannot be donc; to the second, no valid objection can be made. 
Dastervignes v. United States, 122 Fed. 30, 33, 58 C. C. A. 346, et seq., 
and authorities there cited. From this gênerai rule it is apparent that 
the commissioner gênerai of immigration could not, by any régulation 
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which he mîght adopt, alter or amend the law. Ail that he could do 
would be to regulate the mode of proceeding to carry into effect the act 
of Congress, and adopt such niles, not inconsistent with the law, as were 
deemed necessary to carry ont the provisions of the statute in such aman- 
ner "as he shall deem best calculated for carrying out the provisions of 
this act and for protecting the United States and aliens migrating there- 
to from fraud or loss." This authority given by Congress to the com- 
mîssioner necessarily invested him with a broad and wide discrétion, 
unlimited in fact, save that it must not be "inconsistent" with the law, 
and should not be unreasonable in its terms and conditions. 

The border line of his power and authority is clearly defined ; but 
the question, under the state of facts hère presented, as to whether or 
not he kept within the bounds of his power, or exceeded it, is by no 
means as easy of solution. Does the rule alter or amend the law under 
which the commissioner acted ? If so, in what respect ? It is true that 
the law expressly provides that : 

"The head tax herein provided for shall not be levied upon aliens In transit 
through the United States." 

But the rule does not say that it shall be levied before the immigrant 
is allowed to land. It does, however, require that a deposit must be 
made with the collector of the port of the amount of the head tax, and 
that this amount shall be refunded upon proof being made satisfactory 
to the immigration officer in charge that said alien has passed by direct 
and continuous journey through and out of the United States. The 
deposit of the money, as required by the rule, is simply one of the means 
adopted by the commissioner to prevent an évasion of the law. The 
possession of a ticket through the United States by a passenger onboard 
of a vessel landing from any foreign port would be, at best, but prima 
facie évidence that the passenger in good faithintendedto go through the 
United States, and not to remain in this country. If any alien passen- 
ger on board the vessel of the défendant in error concluded to dispose 
of his through ticket, or for any other reason chose to remain in the 
United States, the government would be liable to lose the head tax. 
It would, or at least might be, a loss to the government. Such con- 
duct upon the part of an alien passenger would certainly be a fraud up- 
on the government. 

Can it, therefore, be legally said that a régulation intended to prevent 
such fraud and imposition upon the part of the passenger in any manner 
altered or changed the la-Cv? How can a steamship company, which 
is responsible under the law for the payment of the head tax from every 
alien immigrant coming into the United States, complain of this rule? 
It has the power and means to protect itself fromloss. Itlikewise has the 
power and means to furnish satisfactory proof to the immigration officer 
that the passenger aliens on its vessels hâve passed by direct and con- 
tinuous journey through and out of the United States. The law holds 
the steamship company responsible for the payment of the head tax 
upon immigrants. Who can say that this régulation is not "best calcu- 
lated for carrying out the provisions of this act"? What other rule 
could be adopted that would prove as efficient for the purpose of pro- 
tecting the United States from fraud or loss ? No means were desig- 
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nated in the act to prevent the loss or fraud mentioned in tHe statute. 
This was left to the discrétion o£ the commissioner. The commissioner, 
under this authority, could not adopt any rules or régulations which, in 
their nature or character, would, if carried out, "defeat totally the right 
which Congress had granted." Campbell v. United States, 107 U. S. 
407, 410, 3 Sup. Ct. 759, 762, 27 L. Ed. 592. But the rule adopted does 
not, in our opinion, defeat the right. It only requires that aliens in 
transit through the United States shall make "proof satisfactory to 
the immigration officer" that they were of a class exempted by the law. 
They were not entitled to the exemption from the head tax under the 
law, unless they passed through the country. If they are not required 
to make satisfactory proof upon this point, then there is no protection 
to the government whatever. Every immigrant would have the right 
to land without paying the head tax, if he simply represented to the com- 
missioner that it was his intention and purpose to pass through the 
United States. 

The theory upon which this action was brought and maintained is 
that the immigration commissioner had no power or authority to demand 
any proof whatever that the aliens had passed through the country. 
In this case there is no proof of any kind that the alien passengers 
for whom the steamship company made the deposit ever left the city 
of San Francisco after their arrivai. For aught that appears in the rec- 
ord ail of said passengers may still be in San Francisco, or may have 
located in différent parts of thé country, and never have passed through 
or out of the United States. Counsel for the steamship company on the 
hearing said: 

"It is stlpulated between the parties now that the passengers, in question, 
210 in number, as alleged in the answer, were transit passengers — that is, 
bonnd on their way through the United Stat'es to a f oreign port ; that they 
made the deposit In question, but that the owners, the Oceanic Steamship Com- 
pany, did not supply proof satisfactory to the immigration officer In charge ot 
the port of arrivai that said passengers had passed by direct and continuous 
journey through and out of the United States." 

It was fUrther admitted : 

"That none of thèse persons were cltizens of the United States, or of the Do- 
minion of Canada, or of the Republio of Cuba, or of the Republic of Mexico. 
* * * Mr. Frank : I will stipulate that they were transit passengers, that 
they came hère with through tickets from Sydney to London and various 
points In Europe, and that they came hère intending to go through the United 
States, and that was the manner in which they left the vessel. The Court : 
And do you not propose to prove that they left the United States? Mr. Frank: 
No. I do not. The Court : You have not f urnished such proof to the coUector, 
and you do not propose to furnish it hère now? Mr. Frank: We have fur- 
nished proof that should be satisfactory. The only question Is the validity of 
the statute," 

It will thus be seen that this action is brought to test the validity of 
rule 15, and to establish the right of the steamship companies to land 
such passengers without any proof whatever as to the aliens being ex- 
empt from the payment of the head tax, other than the tickets which they 
had in their possession. We have conceded that the commissioner 
could not alter the law, could not amend the statute, or ingraft rules 
that intrench upon the passengers' right to go through the country 
without being subject to the payment of the tax. We have sought to 
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show that their rights in this respect are not infringed upon in any man- 
ner ; that the law is not changed ; that, if the law applies to this class 
of aUens, the rule adopted was well calculated to save the government 
from fraud or loss. We are not prepared to say that this class of ahens 
is not subject to any rule or régulation of the commissioner, or that he 
acted in violation of the law by including them within the rules and 
régulations. 

The case of Fok Yung Yo v. United States, 185 U. S. 296, 23 Sup. 
Ct. 686, 46 L. Ed. 917, although différent in several particulars, bears 
close analogy in the principles announced to the points involved herein. 
Fok Yung Yo applied to the District Court for a writ of habeas corpus, 
claiming that the collector of customs had no authority to examine or 
confine him. The admitted facts were: 

"The petitloner is a subject of the Empire of China. He arrived at the port 
of San Francisco on the Japanese steamship Nippon Maru, the manifest of 
which vessel States that he intended to go to San ,Tose de Guatemala. Peti- 
tloner herein aiso allèges that that was his intended destination, The collector 
of customs at the port of San Francisco did, on September 23, 1901, deny the 
petitloner the privilège of further pursuing hls joumey to his alleged point of 
destination. The petitloner has a ticket, or an order for a ticket, for a through 
passage from Hong Kong, China, to San José de Guatemala by steamer." 

The court in its opinion recites the acts of Congress, the treaty wîth 
China, and the varions rules and régulations adopted at différent times 
by the Secretary of the Treasury. The one there under considération, 
having been adopted in 1900, reads as follows : 

"Complaints having reached the department of attempted violations of the 
laws enacted for the exclusion of Chinese by those who hâve heen allowed to 
pass through the United States to foreign territory, the followlng rules are 
hereby adopted for your guldance in granting permission for such transit : 
Any Chinese person arriving at your port, claiming to be destlned to some for- 
eign country, and seeking permission to pass through the United States, or any 
portion thereof, to reach such alleged foreign destination, shall be granted 
permission for such transit only upon complying wlth the following conditions : 
(1) The applicant shall be required to produce to the collector of customs at 
the flrst port of arrivai a through ticket across the whole territory of the Unit- 
ed States ( and to his or her alleged foreign destination according to the steam- 
ship manifest) intended to be traversed, and such other proof as he (or she) 
may be able to addu.ce, to satisfy the said collector that a uona fide transit 
only is intended. * * * (2) The applicant in each case, or some responsi- 
ble person on his (or her) behalf, or the transportation company whose through 
ticket he (or she) holds, shall furnlsh to the said collector of customs a bond 
in a pénal sum of not less than $.500, conditloned for applleant's continuons 
transit through, and actual departure from, the United States within a reason- 
able time, not exceeding twenty days from the date of aiTival at said port." 

The court, in discussing thèse rules, after quoting from 1 Kent, 35, 
that "the entry of foreigners and their effects is not an absolute right, 
but only one of imperfect obligation, and it is subject to the discrétion 
of the government which tolérâtes it," said : 

"In short, the privilège of transit, although It is one that should not be with- 
held without good cause, is nevertheless conceded only on such terms as the 
particular government prescribes in view of the well-belng of its own people. 
If, then, thèse régulations hâve the force of law, they bind the courts. * * • 
Necessarlly the collector's décision could not be controlled by the bare produc- 
tion of a through ticket to a point in foreign territory. The very question to 
be detennined is good faith in the transit, and good falth would be lacking if 

140 F.— 53 
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that transit , w«re merely a means of effecting admission Into the United 
States." 

In the course of the opinion, upon another point, the court said: 

"Nor is th« provision open to the Ingenlous construction suggested, tbat It 
Is only after transit has commenced that the privilège may be abused. The 
abuse of the privilège mlgbt consist in the use of passage across the coiintry to 
reach a point from whlch to effect an entrance Into It, contrary to law. The 
journey contemplated would in effect be continuouB, and the intermediate des- 
tination could not absolve from the guilt Involved In the effort to attain that 
foi-bidden ulterlor destination. Such an abuse of the privilège could only b« 
prevented by arresting the jonrney on the threshold." 

So hère, if the coUector of the port had the power to require, under 
the rules and régulations adopted by the commissioner, security for the 
good faith of the immigrants, he had the right, at the threshold of the 
journey, to demand it. There was no attempt by the commissioner to 
change the status of the alien passengers. Herein it differs from the 
cases cited by appellee. In Merritt v. Welsh, 104 U. S. 694, 26 L. Ed. 
896, the quàlity of the sug?ir subject to custom duty was specifically 
described in the statute. The administrative officers sought by their 
rules and régulations to change the test prescribed by the statute. This 
they could not do. If in the présent case the law had provided that the 
production of through tickets by the alien passengers to the collector 
of the port should be compétent proof of their right to exemption from 
the tax, no other proof could be required. 

Nor is this case govemed by that of Morrill v. Jones, 106 U. S. 466, 
1 Sup. Ct. 433, 27 L. Ed: 267, where the law provided that live animais 
specially imported for breeding purposes from beyond the seas should be 
admitted free of duty, and the administrative offiçer adopted a rule that 
such animais should be of superior stock, and this was held to be an at- 
tempt to alter and amend the law. But would not the administrative 
ofîicer in that case hâve had the power, under the authority given him 
by the law, to make rules and régulations to require proof that the live 
animais in that case were in fact "imported for breeding purposes"? 
This is, in fact, the true distinction between the cases. 

Some suggestion has béen made to the effect that, if the commis- 
sioner had any power or authority in the premises, he abused his dis- 
crétion and acted unreasonably in providing that the proofs should 
show that the alien immigrant "has passed by direct and continuous 
journey through the United States." The language used should be 
given a reasonable and sensible construction. It would be unreason- 
able and absurd to présume that the commissioner could sélect the 
line of one railroad as against another, on the ground that the one 
selected is "a more direct route" than the other, or that by using the 
wprd "continuous" the passenger could not stop overnight on his 
journey. Thèse questions are not before us for décision. It does 
not appear that the passengers in question ever started on their 
journey. 

Our conclusion is that the court erred in rendering judgment for 
the steamship compàny. 

The judgment of the Circuit Court is reversed. 
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GILBERT, Circuit Judge (dissenting). The statute which imposes 
a tax on passengers not citizens of the United States arriving on ves- 
sels coming from a foreign country to a port within the United States 
contains the express provision that: 

"The head tax herein provided for shall not be levîed upon allens lu transit 
through the United States." 

The act further provides that the commissioner gênerai of immigra- 
tion shall establish such rules not inconsistent with the law as he shall 
deem best calculated for carrying ont the provisions of the act, "and 
for protecting the United States and aliens migrating thereto from 
fraud and loss." This provision for the protection of aliens evidently 
refers to ahens in transit through the United States, for other aliens 
can need no protection. The commissioner gênerai of immigration has 
seen fit to protect the United States and the aliens migrating thereto 
from fraud and loss by réquiring the payment of the head tax by every 
alien who arrives at a port of the United States in transit therethrough, 
and by leaving him the doubtful remedy of obtaining repayment there- 
of upon proof satisfactory to the immigration ofEcer in charge at the 
port of arrivai that he has passed through and out of the United States 
by a direct and continuous journey. In other words, the plain inteud- 
ment of the statute is violated in the fii^st instance by levying the tax 
upon aliens who, the law says, shall be exempt from the tax; but it 
is said that the law is not violated, for the reason that provision is 
made for refunding the tax so levied. Just what kind of proof shall 
be required of such aliens in order to recover the money paid is not 
specified in the rules and régulations. 

The district attorney in his brief suggests that by use of a photo- 
graph, a description in duplicate, and an afifîdavit before a United States 
consul at the foreign port or place to which the immigrant is going, 
the honesty of his past purpose and représentation may become a dem- 
onstrated fact. But it is too plain to require discussion that such a 
régulation would impose a burden which no traveler through the 
United States is going to assume. The expense of the proofs, photo- 
graph, description, and affidavit would certainly exceed the amount of 
the head tax, to say nothing of the time and trouble involved in ob- 
taining them. If the possession of through tickets to European ports 
by way of the United States is not sufficient to convince the collector 
of the port of San Francisco that the holders thereof are in transit 
through the United States, it is not perceivable how any scheme can be 
devised by which they can thereafter prove to his satisfaction that they 
did in fact carry out their professed purpose, without incurring a bur- 
den of expense and trouble so great as to effectually deter them from 
undertaking it. It is true that in the case of Fok Yung Yo v. United 
States, 185 U. S. 396, 22 Sup. Ct. 686, 46 L. Ed. 917, the court sus- 
tained the action of the commissioner of immigration in réquiring a 
bond of a Chinese laborer in transit through the United States ; but the 
authority to impose that burden was found in the express terms of the 
treaty of December 8, 1894, by which it was stipulated that Chinese 
laborers in the course of their journey to or from other countries 
should be subject to such régulations by the government of the Unit- 
ed States as might be necessary to prevent said privilège of transit 
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from beîng abused. Here there is no such treaty régulation. There 
is nothing but the plain statutory provision that no head tax shall 
be imposed upon alien passengers in transit. 

The effect of the régulation of the commissioner of immigration is 
clearly to impose such a head tax, and for that reason I think the judg- 
ment of the Circuit Court should be afHrmed. 



A. COOLOT CO. V. h. KAHNBR & CO, 
(Circuit Court of Appeals, Ninth Circuit October 2, 1905.) 

No. i.tea 

1. JuDGMENT— Action oh— Complaint. 

In an action on a judgment of a state court of record alleged to be in 
f ull force and effect, it is not neeessary that the complaint should 
allège that no appeal from the judgment has ever been taken, nor that 
the time for appeal has eXpired. 

[Ed. Note. — For cases In point, see toi. SO, Cent. Dig. Judgment, § 1740.] 

2. AppEAiy—RKviEW— Amenbments Regabded as Made. 

Where the évidence received without objection supports the verdict, 
the pleadlngs, if defective, will be presumed by an appellate court to 
hâve been amended to conform to the proof. 

[Ed. Note. — For cases In point, see vol. 3, Cent Dig. Appeal and Error, 
§ 3622.3 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Wm. H. Chapman, for plaintiiif in error. 
Jesse W. Lilienthal, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This action was brought upon a judg- 
ment rendered in the Suprême Court of the state of New York on No- 
vember 27, 1903, for $4,833.63, in favor of défendant in error against 
the plaintiiif in error herein. The complaint, after reciting the facts nee- 
essary to give the circuit court jurisdiction, and the entry of judgment, 
allèges : 

"That said Judgment still remains In full force and effect, and In no 
wlse reversed or annulled or modified, or satlsâed In whole or In part, and 
that sald judgment has not been paid, and that no part thereof has been 
pald." 

A demurrer was interposed to the complaint on the ground : 

"That said complaint does not state facts sufficlent to constitute a cause 
of action against the défendant" 

This demurrer was, by consent, overruled. The answer, upon in- 
formation and belief denied ail the allégations in the complaint, and, 
among other things, alleged: 

"That if any judgment as In sald complaint described had been glven or 
made by the said court, that such judgment was giveu and made by the 
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sald court without any jurlsdictlon of thls défendant, and that such judg- 
ment if any tbere is, is not, and at the commencement of this action waa 
not a final judgment, nor bas the same become a final judgment." 

The cause was tried before a jury, and a verdict, under the direc- 
tion of the court, was rendered in favor of the défendant in errer. 
The assignments of error are as follows : 

"(1) That the court erred In overruling the demurrer Interposed by 
défendant and plalntlff In error to the original complaint filed in sald cause, 
and by holding and deciding that the facts stated in said complaint were 
sufllcient to eonstitute a cause of action ; (2) that the court erred in render- 
ing judgment against défendant in said cause, the same being based upon 
a complaint that does not state a cause of action against défendant." 

The record upon the writ of error contains none of the proceedings 
in the court below except such as eonstitute the judgment roll. When 
the case came up for hearing in this court, the défendant in error moved 
to dismiss the writ of error for failure upon the part of the plaintifï 
in error to bring up a sufficient record, and, in support of this motion, 
counsel presented an affidavit, which among other things, stated : 

*'That plalntlff in error bas wholly falled to comply with subdivision 7 
of rule 23 of this court (90 Fed. xciv, 31 C. C. A. xciv), providlng for 
the service on the adverse party of a eopy of the statement, showing the 
parts of the record which the plaintifï in error thinks necessary for the 
considération of the case: • * • that the contention of the plalntlff in 
error is that the complaint should hâve alleged that said judgment bad 
not been appealed from, and that the time to appeal had expired at the time 
of the commencement of this action ; » * • that the case was tried 
before a jury, and proof adduced to show that at the time of the commence- 
ment of the action herein the time to appeal from said judgment * * • 
had expired, and that no appeal had been taken ; that plalntiff in error In- 
troduced no évidence in support of said défense; * * • that said pro- 
ceedings before the jury are a material part of the record, and the prlntlng 
thereof In said transcript bas not been waived or the omission thereof con- 
sented to by défendant in error." 

Upon the hearing of this motion, this court — 

"Ordered that the said motion to dismiss be, and hereby is, overruled ; and 
it is further ordered that the plaintifC in error be, and' hereby is, required 
elther to file his written admission of the truth of the affldavit of counsel 
for the défendant in error, flled herein on the 7th day of February, 1905, or 
to procure and file herein a certified transcript of the déposition of Ben- 
jamin N. Cardozo, referred to In the said afiidavit" 

In his brief "the plaintifï in error, in fulfillment of said requirement, 
hereby expressly admits the truth of the said affidavit in its entirety." 
The contention of the plaintifï in error is, that until an appeal is disposed 
of, or the time to take an appeal has expired, the cause is pending, and 
until the judgment becomes final, no cause of action accrues thereon; 
that the pleading is to be construed against the pleader, and in the ab- 
sence of any allégation in the complaint to the efïect that the time for 
appeal has expired, the presumption is that the time has not expired, 
and upon thèse grounds asks for a reversai of the judgment. Is the 
romplaint absolutely defective? Did the court err in directing the jury 
to find a verdict in favor of the défendant in error ? 

A judgment of a court of gênerai jurisdiction of a sister state is en- 
titled, under the Constitution and laws of the United States, to ail the 
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dignity. o£ a record in respect to pleadings and évidence. In 2 Black on 
jnàg. § 874, the author says: 

"A complalnt declarlng on a Judgmeiit of anotlier state Is sufflcleut in 
matter of description when It sets forth the court in which the judgment was 
rendered, the place where the court was held, the names of the parties, the 
date of thé judgment, and the amount recovered." 

The rule of law is well settled, that in bringing suit on a judgment 
rendered in a court of record in another state, it is not necessary for the 
plaintifï to aver that the court had jurisdiction either of the person or 
subject-matter, ortoset outthe facts conferring jurisdiction, for juris- 
diction is presumed to hâve existed until the contrary is clearly shovvn 
by way of défense to the action. 2 Black on Judg. § 875, and authori- 
ties there cited. The défendant in error, for the purpose of its com- 
plaint, had the right to rely upon the same presumption to which it 
would hâve bèen entitled if it had been declaring upon a judgment in 
the same state in which it was rendered, artd leave the plaintiff in error 
to plead and prove want of jurisdiction if it could. If the action was 
brought in CaHfornia, before the tim'e allowed by the statute of New 
York for the plaintifif in error to appeal, it would hâve been a matter 
of défense in the présent action, and could hâve been set up in the an- 
swer, and if true, could hâve been shown by it ; but no évidence of this 
kind is shown by the record to hâve been introduced at the trial. It was 
not necessary for défendant in error to allège that no appeal had ever 
been taken, nor that the time to take an appeal had expired. In Cha- 
quette v. Ortet, 60 Cal. 594, 601, the court said : 

"The point that the complalnt in the présent action should hâve alleged 
that the decree of the equlty court was never appealed from, is not well 
taken. The complalnt charges that that decree remains unpald and in 
full force, which is sufBcient Freeman on Judgments, §§ 432-434, and 
authorities there clted." 

It is true, as plaintifï in error contends, that a judgment must be final 
in order to sustain an action thereon. Eut the judgment in question 
certainly became final if the time for taking an appeal thereon had expir- 
ed. A judgment is none the less a final judgment, within the meaning 
of the rule requiring judgments to be final in order to sustain an action 
thereon, because an appeal is pending, if no supersedeas bond on appeal 
is given. The law is well settled that, unless it appears that the appeal, 
if one had been taken, suspends the judgment in the state where it was 
rendered, its pendency is no bar to an action in another state on the 
judgment. In Dow v. Blake, 148 111. 76, 84, 35 N. E. 761, 39 Am. St. 
Rep. 156, the court said: 

"The pendency of an appeal which opérâtes as a stay Is a matter to be 
proven as a défense to, or In suspension of, the action." 

In Faber v. Hovey, 117 Mass. 107, 19 Am. Rep. 398, Gray, C. J., de- 
livering the opinion of the court, said : 

"The case stated shows that hy the law of New York an appeal does not 
vacate the judgment appealed from, or stay exécution, unless the appellant 
gives security to pay the judgment, wlth Costa and damages, if it is afflrmed. 
* * * It follows that the judgment recovered by the plaintiffl against the 
défendants is in full force, notwithstanding the appeal, and that the plain- 
tiff is entitled to maintain this action thereon. And so are ail the author- 
ities." 
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See, also, Union Trust Co. v. Rochester & P. R. Co. (C. C.) 29 Fed. 
609; Woodbridge & Turner E. Co. v. Ritter (C. C.) 70 Fed. 677, 

Applying thèse rules to the complaint, it necessarily follows that the 
court did not err in overruling the demurrer. When to this is added the 
fact, as shown by the admission of the plaintiiï in error, that it was 
duly proven at the trial that the time for appeal from the judgment in 
New York had expired, and that no exception was taken to such proof, 
and no évidence to the contrary ofifered at the trial, and it not appearing 
that any objection was made in the court below to the direction of the 
judge to the jury to find a verdict for the défendant in error, there does 
not appear to be any légal peg upon which the plaintiflf in error can 
hang its hope for a reversai of the case. The presumption for which it 
contends is without support in reason or authority. Casting aside for 
the moment, the existence of the facts set forth in the affidavit of coun- 
sel for the défendant in error, it would, nevertheless, be the duty of this 
court — even if the complaint was defective and the court erred in over- 
ruling it— to présume that the pleading had been amended so as to al- 
low such proof to be admitted, and the error, if any, was cured by the 
verdict. Every matter which would hâve been admissible by way of 
amendment to the complaint, should be deemed to hâve been added, or 
its absence waived or cured after verdict. Davidson v. Oregon & C. 
R. Co. (Or.) 1 Pac. 705. Where the évidence supports the verdict, the 
pleadings, if defective, will be treated as amended to conform to the 
proofs. Haley v. Kilpatrick, 104 Fed. 647, 44 C. C. A. 103. In Nashua 
Savings Bank v. Anglo- American Co., 189 U. S. 321, 231, 23 Sup. Ct. 
517, 47 L. Ed. 782, the court said : 

"The trial proeeeded under the third count of the déclaration, which was 
In Indebitatus assumpsit, and no objection was made to the évidence of- 
fered upon the ground of variance. Under such clrcumstances, and without 
expressing an opinion as to the admissibllity of the évidence offered, the 
déclaration is good after verdict In Roberts v. Graham, 6 Wall. 578, 18 L. 
Ed. 791, we held that variances between the allégation and proof jnust be 
taken when the évidence Is offered, and if such évidence be sufficient to sui)- 
port the verdict the defect in the déclaration Is cured. Patrick v. Graham, 
132 U. S. 627, 10 Sup. Ct 194, 33 L. Ed. 460." 

See, also, Chicago, M. & St. P. Ry. Co. v. Voeiker, 129 Fed. 522, 529, 
65 C. C. A. 226. 

In Ladd v. Piggot (111.) 3 N. E. 503, the court quoted with ap- 
proval the language in I Chit. PI. (14th Am. Ed.) 673 : 

"That where there is any defect, imperfection, or omission in any pleading, 
whether in substance or in form, . whicli would hâve been a fatal objection 
on demurrer, yet, if the Issue joined be such as necessarily required on the 
trial proof of the facts so defectively or imperfectly stated or omitted, and 
without which It Is not to be presuuied that elther tlie judge would direct 
the jury to give, or the jury would hâve given, the verdict, such defect, 
Imperfection, or omission is cured by the verdict" 

The judgment of the Circuit Court is affirmed. 
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BUTT et al. V. C. F. MacNICHOL CONST. CO. 

(Circuit Court of Appeals, Fourth Circuit. November 9, 1905.); 

No. 595. 

Bankeupicy — COBPOBATIONS Engaged IN Manufactubing — Bbidge Building. 
A corporation engagea, in tlie business of building bridges, wliarves, 
bulktieads, and driving piles, under contract, whicli bas no plant wbere 
It manufactures bridges for tbe market, but does ail of Its work on the 
ground after contracting therefor, Is not engaged in manufacturlng, witb- 
in tbe meaning of Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat 547 [U. S. 
Comp. St. 1901, p. 3423], and Is not subject to be adjudgedan involùntary 
bankrupt tbereunder. 

[Ed. Note. — What persons are subject to bankruptcy laws, see note to 
Mattoon Nat Bank v. Bank, 42 C. C. A. 4.] 

Appeal from the District Court of the United States for Eastern Dis- 
trict of Virginia, at Norfolk, in Bankruptcy. 

I. W. Eason and A. B. Seldner, for appellants. 
R. T. Thorp and T. D. Savage, for appellee. 

Before PRITCHARD, Circuit' Judge, and MORRIS and PUR- 
NELL, District Judgés. 

PRITCHARD, Circuit Judge. This îs an appeal from a judgment 
of the District Court of the United States for the Eastern District of 
Virginia refusing to ad judge the appellee a bankrupt. 

On the 4th day of December, 1904, the appellants filed their pétition in 
the District Court, praying that the appellee, a corporation organized un- 
der the laws of Virginia, should be adjudged by the court to be a 
bankrupt, within the purview of the acts of Congress relating to bank- 
ruptcy, and alleging that the appellee is a corporation engaged principal- 
ly in manufacturlng, trading, and mercantile pursuits, and was insol- 
vent and within four months had committed an act of bankruptcy by 
making a gênerai assignment for the benefit of its creditors. To this 
pétition the appellee filed its answer denying that it was engaged, or 
ever had been engaged, principally in trading, manufacturlng, or mer- 
cantile pursuits, The pétition was dismissed on the ground that the 
Company did not belong to that class of corporations which may be ad- 
judged involùntary bankrupts under the acts of Congress relating to 
bankruptcy. The only question involved in this case is as to whether 
the appellee, the C. F. MacNichol Construction Company, was engaged 
principally in manufacturlng, trading, or mercantile pursuits, within 
the meaning of section 4, subsec. "b," of the bankruptcy act (Act July 
I, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423] ) as amend- 
ed by Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 
1905, p. 683], which reads as follows: 

"(b) Any natural person, except a wage earner, or a person engaged ehlef- 
ly In farming or the tillage of the soil, any unincorporated company, and any 
corporation engaged principally in manufacturlng, trading, printing, publish- 
Ing, mining, or mercantile pursuits, owing debts to the amount of one 
thousand dollars or over may be judged an involùntary bankrupt upon de- 
fault or an impartial trial, and shall be subject to the provisions and entltled 
to the benefits of this act ♦ * •" 
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In order to be able to place a proper construction upon the words 
"any corporation engaged principally in manufacturing," it is necessary 
that we ascertain the correct meaning of the word "manufacture," as 
used in this connection. Webster's International Dictionary defines the 
word "manufacture" to mean: 

"(1) To make wares or other products by hand, by machlnery, or by other 
agency; as to manufacture cloth, nails, glass, etc. 

"(2) To work, as raw or partly wrought materials into suitable forms for 
use ; as, to manufacture wool, cotton, silk or Iron." 

It was held, in the case of In re Capital Pub. Co., 3 MacArthur, 405, 
40 Am. Rep. 446, in construing the bankrupt statute, that the word 
"manufacture" should be construed to mean where raw materials, etc., 
are wrought by hand or art or machinery into the commodities for use. 
In discussing the question the court says : 

"There can be no doubt that the word 'manufacture' was used In the statute 
In the Umited sensé in whlch it Is commonly understood. * • * The indus- 
tries to whlch the dictionaries and the writers on political economy lirait this 
term are where the raw materials or natural substances are wrought by hand, 
art, or machinery into commodities for use ; and the examples given are cloths, 
iron, shoes, cabinet work, glass, cotton, and silk goods, etc. This limitation 
of the term 'manufacture' is to be adopted as the true meaning of the bank- 
ruptcy law." 

Hughes on Fédéral Procédure, a work which has recently been pub- 
lished, in discussing this question on page 86, says : 

"As to the corporations against whom involuntary proceedings may be 
taken, the policy of the présent law is very différent from that of the act of 
March 2, 1867. That act allowed the proceeding against ail moneyed, busi- 
ness, and commercial corporations and joint stock companies. The language 
of the présent act, as seen above, Is entirely différent, and therefore the dé- 
cisions construing the old act must be but eautiously used in construing the 
présent one. The intent of Oongress evidently was to llmlt very largely the 
corporations against whom sueh proceedings can be taken, probably for the 
reason that other remédies for the liquidation of insolvent corporations are 
abundant, and the further reason that a bankrupt law is not as necessary 
to a corporation as to an. individual. ♦ • * In view of this patent intent 
of Congress to llmit the range of the bankrupt act as to corporations, It would 
seem the duty of the courts to construe the language of the act strlctly in 
this respect, though this has not always been done." In re New York Water 
Co. (D. C.) 98 Fed. 711. 

It appears from the record that the appellee has been engaged prin- 
cipally in the bvisiness of building wharves, bridges, bulkheads, and 
work of a like nature under contract with other persons. It is not con- 
tended that the appellee is engaged in the business of mining, printing, 
or publishing, and there is likewise nothing in the record to sustain the 
contention that appellee is engaged in mercantile pursuits. To con- 
strue this act to mean that corporations which are engaged in building 
bridges, wharves, bulkheads, and driving piles for foundations for 
buildings are engaged in manufacturing, trading, or mercantile pur- 
suits would be to distort the meaning of the language employed there- 
in, and thus apply the statute to a class of corporations which was not 
contemplated by the framers of this act. If we should construe the 
act in question as applicable to a corporation which builds bridges, 
wharves, bulkheads, and drives piles for foundations for buildings, it 
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would necessarily follow that a corporation which engages in the busi- 
ness of erecting a house or building a barn is a manufacturer within 
the meaning of the statute. It is commonly understood that corpora- 
tions engaged in erecting houses and other buildings which re- 
quire the raw material to be sawed, planed, fitted, and put together 
are construction and not manufacturing companies. The appellee had 
no principal place of business, nor was it engaged in manufacturing 
bridges to be placed upon the market, as such, but was simply engaged 
in constructing bridges, wharves, and bulkheads on the premises of 
those who employed it and driving piles for foundations for buildings 
under contract. 

The président of the appellee company in answer to an inquiry as to 
what was the principal business of the bridge company, among other 
things, said: 

"We bulld bridges, bulld wharves, bulld bulkheads, and drive piles for 
foundations for buildings." 

And in answer to a further question the witness said his company 
had no regular workshop, but an office, and further described his busi- 
ness as follows: 

"Q. In building bridges, do you only bulld the bridge under contract; for 
Instance, where a county wanted a bridge, would you construct It? A. That 
is ail, where the city councll, or any other corporation wanted a bridge. Q. 
And you undertake to construct that bridge? A. Yes, sir; furnish ail the 
materlals for and bulld, and then we would supply the tools; of course, we 
hâve nothlng to build with èxcept tools, and we would supply the other part, 
and turn it into this work. Q. But you dld nothlng to the bridge until you 
had contracted with some person to put it up? A. That is right; we only 
frame them as we put them together. Q. Who did you build bridges for 
chiefly? A. I built them for railroads and turnpike companies, and priva te 
individuals; that is, différent corporations, land corporations, etc. Q. This 
pile driving business; in the construction work you dld for other people, like 
the city of Norfolk? A. Yes, sir. Q. Did you ever do any work for the city 
of Norfolk? A. Tes, sir; I was buildlhg Mahone's Lake work, building the 
bulkhead. Q. You never had any place, except some office for your business? 
A. Not a tMng any where, only an office. Q. In other words, did you carry 
your tools with you from place to place? A. Yes, sir; and had a différent 
place for tool place, and took them as we wanted them. Q. Your machinery 
was ail portable? A. Yes, sir. Q. AU of your machinery portable? A. Yes, 
sir." 

A caref ul analysis of the testimony discloses the f act that appellee was 
not engaged in the manufacturing business in the common acceptation 
of the term. It was simply engaged in the doing of that kind of work 
which is necessary to be donc by those who are employed to erect build- 
ings, construct houses, and build walls to be used as foundations for 
buildings that are to be erected thereon. This class of work is easily 
distinguished from that of large establishments and shops which are 
maintained by and operated principally for the purpose of manufactur- 
ing the différent structural parts of bridges, etc. The parts thus com- 
pleted are the finished product, and it is only necessary to transport 
the same to the place where the bridge is to be erected and place them 
together in order to complète the structure. In such instances the raw 
material is by hand or machinery transformed into the finished product, 
and persons thus engaged are as essentially manufacturers as are those 
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who manufacture savvmills, steam engines, mowers, reapers, and other 
usefui implements which are generally constructed so as to enable the 
manufacturersto ship the différent parts to the point of delivery where 
they are placed together, thus completing the machines, the manufacture 
of which is the principal business of the parties thus engaged in placing 
such articles on the market. The finished product is the resuit of the 
process of manufacture, and the courts hâve universally held that per- 
sons thus engaged are manufacturers. 

It is contended by the petitioner that there is no reason why a con- 
struction Company should not be subject to the provisions of the bank- 
rupt law ; that, if the law is not so construed as to include this class of 
corporations, great injustice may be done by permitting such companies 
to prefer certain of their creditors to the exclusion of others. While 
such may be true, the court is not in a position to remedy the evil of 
which the petitioners complain, inasmuch as it has no power to alter, 
amend, or change existing law. We can only apply the law to such 
cases as are contemplated by the statute. Congress is the only body 
that has the power to enact laws for the purposes of adjusting any in- 
equalities that may exist, and until such action by that body can be se- 
cured the courts are powerless to interfère. 

For the reasons herein stated, we are of opinion that appellee corpo- 
ration does not belong to the class which may be adjudged involuntary 
bankrupts. 

Therefore the judgment of the District Court is affirmed. 
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SIXTEBN BOLTS OF SII.K, ETC., v. SAMB. 

(Circuit Court of Appeals, Ninth Circuit. October 16, 1905.) 

Nos. 1,185, 1,186. 

1. CusTOMS DuTiES — Passengees' Baggage — Ektbt — Failuee to Mention Drr- 

TIABI.B ABTIOLES INTENT. 

On arrivai In the United States a passenger, in enterlng his baggage, 
omitted to mention to tbe customs ofilcers certain dutiable articles con- 
tained therein. Held, that he thereby became liable to the penalties pro- 
vided In section 2802, Rev. St. [U. S. Oomp. St. 1901, p. 1873], irrespective 
of intent to def raud the United States. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Customs Duties, 
§ 269.] 

2. Same — Mention. 

A passenger arrivlng In the United States, on fllllng out the pri-nted form 
furnlshed by the customs offleers for the déclaration and entry of baggage, 
stinick out the clause ref erring to the itemized description that is required 
of the varions articles of baggage, and inserted instead a description of 
the pièces of baggage he had, as consisting of certain numbers of trunks, 
valises, etc., and said nothing as to what articles were contained therein. 
Eeld, that this ^'sls not sufficient to put the customs offleers on inquiry as 
to the dutiable eharaeter of the contents of the packages, so as to consti- 
tute a sufficient "mention" of the articles, within the requirement of sec- 
tion 2802, Kev. St. [U. S. Comp. St. 1901, p. 1873], that dutiable articles in 
Imported baggage shall be "mentioned" on making the customs entry. 
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3. Same — Impoetations feom Philippines — Illégal Entbt. 

Section 2802, Rev. St [U. S. Comp. St 1901, p. 1873], provlcUng penal- 
tles for the failure to make due. entry of articles In passengere' baggage, 
is not inapplicable to artlclea brought froiB the Philippine Islands. 

4. Same — Baggage — Exemption or $100 Worth. 

The exemption from duty of $100 worth of articles In the Personal ef- 
feets of résidents of the United States returning from abroad, as provlded 
in Tariff Act July 24, 1897, c. 11, § 2, Free I.lst, par. 697, 30 Stat. 151, 202 
[U. S. Oomp. St. 1901, p. 1689], may not be clalmed, except where there 
bas been a compllance wlth the provisions of section 2802, Rev. St. [U. S. 
Comp. St. 1901, p. 1873], regarding the entry of baggage. If the baggage 
Is conflscated through failure to observe the provisions of said section, the 
right of exemption is lost 

In Error to and Appeal from the District Court of the United 
States for the Northern District of California. 
For opinions below, see 131 Fed. 886; 139 Fed. 1008. 

John A. Wright (Wright & Lukens, of counsel), for plaintifï in 
error and appellant. 

Robt. T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. U. 

5. Atty. (Edward E. Cushman, Sp. Asst. Atty. Gen., of counsel), for 
the United States. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. Thèse cases were Consolidated and 
tried together. No. 1,185 is an action at law to recover a penalty of 
$1,971.12 bv reason of an alle^ed violation by the plaintiff in error 
of section 2802, Rev. St. [U. S^ Comp. St. 1901, p. 1873]. The court 
found the value of the merchandise to be $552, and entered judgment 
for three times the value thereof, viz., $1,656. No. 1,186 is a libel in 
admiralty to forfeit the dutiable articles which appellant did not, at the 
time of making entry, mention to the collector, as required by said 
section. Section 2802 reads as follows : 

"Whenever any article subject to duty is found in the baggage of any per- 
son arriving wlthin the United States, which was not, at the time of mailing 
entry for such baggage, mentioned to the collector before whom such entry 
was made, by the person mailing entry, such article shall be forfeited, and 
the person in whose baggage It is found shall be iiable to a penalty of treble 
the value of such article." 

It appears from the évidence contained in the record that the 
plaintiff in error is a captain in the Engineer Corps of the United 
States Army; that on July 10, 1903, with his wife and child, he ar- 
rived at the port of San Francisco as a passenger on the United 
States transport Thomas, with his baggage; that a part of this bag- 
gage was brought by him from Manila, and a part was purchased by 
him, or his wife, at Nagasaki, Japan, and there placed on board the 
Thomas for shipment to San Francisco ; that before the arrivai of the 
transport Capt. Harts was furnished by the customs ofïicers with a 
printed form of a "baggage déclaration and entry," and requested to 
fîU out and sign the same. This form contained a clause as follows : 

"That ail the articles In said baggage or on my person, or that of the mem- 
bers of my famlly accompanying me, that hâve been purchased abroad, or in 
any other manner procured or obtained abroad, are f ully set f orth and de- 
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scribed In the annexed entry, together wlth the cost price for each Item, or 
the actual market value if obtained by gift or otherwise than by purçhase." 

This entire clause was crossed out by the captain, and he did not 
make any detailed list of any article contained in his baggage, but 
stated that he had with him, belonging to himself and memuers of his 
faniily, "six trunks, three bags or valises, one box, and one other 
package, making a total of 11 pièces," and that no article contained 
in his baggage or upon his person, or that of those accompanying 
him, was intended, directly or indirectly, for sale or for the use of any 
person other than himself and the members of his family. After his 
baggage was landed upon the wharf, he requested that it be ex- 
amined, but made no mention at that or any other time of the fact that 
any dutiable articles were contained therein. The court, from an 
examination of the évidence, held that the failure of the plaintifï in 
error to comply with the requirements of section 2803, was inten- , 
tional, and that this was ail the government was required to prove to 
entitle it to recover in this case. 

With référence to the contention of the government that the 
plaintifï in error had so packed the dutiable articles as to conceal 
the same for the purpose of avoiding the payment of duties thereon, 
the court exonerated him from this charge, but held that the ques- 
tion of good or bad faith was wholly immaterial; that the only ques- 
tion for décision was whether or not his failure to mention to the 
proper customs officers, at the time of making entry, the dutiable 
articles contained in his baggage, was a violation of section 2802 of 
the Revised Statutes; and that, under the existing law upon this 
subject, it was not incumbent upon the government to prove that the 
owner of the goods intended to defraud the government. This ruling 
was correct. The law is well settled that : 

"Where a statute Imposes a duty upoa a citizen, for the protection of the 
revenue, or for any other spécifie purpose, to do spécifie acts, and estab- 
lishes pénal ties or forfeltures as a part of the conséquences of not dolng the 
required acts, the motive of the person incurrlng the penaltv has nothing to 
do wlth It." United States v. One Pearl Necklace (D. C.) 105 Fed. 35T, 359. 

It is assigned as error that the court erred in not holding that each 
and ail of the alleged dutiable articles in the déclaration and libel were 
fully and suiïiciently mentioned to the collecter of customs by plain- 
tiff in error at San Francisco at the time of making entry of said 
articles. And it is argued on his behalf that his act in striking from 
the baggage déclaration and entry the clause heretofore quoted was 
sufficient to put the customs ofificers upon inquiry as to the dutiable 
character of the contents of the packages named by him, and that the 
condition of his déclaration was such as to plainly indicate to the 
customs ofïîcer who received it that there were articles in the baggage 
which he had enumerated which had been purchased or obtained from 
abroad. Can this contention be maintained upon the principles an- 
nounced in One Pearl Chain v. United States, 123 Fed. 371, 375, 59 
C. C. A. 499, and Dodge v. United States, 131 Fed. 849, 850, 65 C. 
C. A. 603, upon which plaintifï in error relies? In thèse cases the 
court, commenting on the provisions of section 2802, said: 
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"The forfelture provision ictoê^' not mean neeessarily tiiat the article Is sub- 
Ject to forfelture whenever ït appears that It was not mentioned in the entry 
or the decIa.ration. The statute does not so déclare, and, as a pénal statute, 
it 1b not to be enlarged by ; implication to embrace cases not within its 
terms. The entry and déclaration by the passenger are usually made up- 
on the vessel, and often hùrrledly, and omissions may occur in the documents 
from inadvertence or ignorance as well as from intention. The documents 
are exécute^ in the présence of the customs Qfflcer, who administers the oath 
to the déclaration, and who is the représentative of the collector In receiving 
the entry ; and, if thèse omissions are brought to his notice by the passenger, 
it would Seem tb be sufflcient to satisfy the statute. If, at any time whlle 
the entry Is belng made, and before it is completed, there is a disclosure by 
the passenger whieh is sufiicient, to put the customs olttcer upon inquiry as to 
the dutiable charaeter of any pf ' the contents of the packages, we think that, 
within the meaning of the statute, It is to be deemed that the articles were 
'mentioned to the collector before whom such entry was made,' notwithstand- 
ing they were not mentioned in the documents. Of course, if the articles are 
mentioned in the entry or déclaration, they are mentioned to the collector. 
Section 2802 does not make the élément of fràudulent intent an ingrédient 
of the causé of forfelture." 

îf the plaintiff in errorhad mentioned to the customs officer, at the 
time hé gave him the déclaration, that he was unable to give a list of 
the articles purchased àtld the priées paid therefor, and for that reason 
had crossed out the printed clause in relation thereto, but that he had 
some pièces of silk and other articles that might be subject to duty, 
and requested that his trunks and baggage be examined, and that if 
anything was found subject to duty, he would pay the amount required, 
he would hâve brought himself within the rule announced. But he did 
nothing 6Î the kind. He did not, in the language of the statute, 
mention to the collector the dutiable articles in his baggage. Nothing 
was said by him as to what articles his trunk contained — ^whether 
any were subject to duty or not. In his testimony he stated that his 
intention was to make a list similar to the one he made in the Philip- 
pine Islands,until he saw the notice that, if he failed to enumerate and 
give the value of dutiable articles, they would be confiscated, and a 
fine of treble their value imposed. He then thought the proper thing 
to do would be to strike out that paragraph in the déclaration to the 
efïect that he had stated air such articles, and leave the page blank. 
and take the déclaration to tlie customs ofïicers and ask if there was 
anything further to be done. His intentions were good, but, un- 
fortunately, he did not carry them out. He was busy during the day 
looking after his troops, and upon his return he inquired whether the 
ofiicers were ready to see his déclaration, and was told they were. 

"With the }dea of asking questions in regard to making out the blank I 
went to the saloon of the ship and approached the table used by the customs 
offlcers, and was spoken to by Mr. St. John, who seemed to be in charge. He 
asked me if I was Capt. Harts. * * * As soon as I said I was, he seemed 
to be in an angry mood, and in an overbearing and insolent way he said: 
'Where hâve you been? Don't you know that we had to search ail over the 
ship for youî' I had heard of the attitude of the customs officers In regard 
to the army, and what I did was simply to suppress my indignation, and I 
said I had something else to do besides making out déclarations for the cus- 
toms offlcers. I asked him whether I was a résident or a nonresident He 
said I was a résident. I said I thought a nonresident, and he said: 'You 
are not a nonresident. You are a résident' And he told me to make out 
my blank in that way. So 1 left the table to uiake out the déclaration 
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without his assistance. I thought the less I would hâve to do with hlm thé 
better It would be, and I made out the blank myself." 

Upon being asked why he crossed out the printed matter ; 

"A. Because I couldn't subscribe to that ; because I knew I had a number 
of things that I had purchaged abroad, but I dldn't know to what estent or 
how many. I expected to put on this page a statement that I couM not make 
out a list, but I thought tUe best thing to do was to hand it to Mr. St. John 
and ask him if it was ail right, which I did. He, in a contemptuous manner. 
folded it and threw me a card, and I thought everythlng was ail right. I 
asked him if the blank was ail right, and was ready to answer any questions. 
Q. Did he ask you any? A. No, Sir. Q. Did he examine the document? A» 
He couldn't examine it. He glanced at it and put a number on it." 

The oitense for which the plaintifï in error was held hable is purely 
statutory. He did not, in his declaraton or in any other manner, oral 
or written, mention to the proper officers any articles that were 
dutiable, and, no matter how honest his intentions were, the goods 
when found, were Hable to forfeiture. The principle involved herein, 
and the distinctions made in the différent cases upon this subject, 
clearly show that the contention of counsel cannot be maintained. 
In Dodge v. United States, supra, it was, among other things, claimed 
that the judgment, as entered, was inconsistent with the court's dé- 
cision in One Pearl Chain v. United States, supra. The court said : 

"There Is a very essential différence between the two cases. Neither claim- 
ant made a proper entry of her jewelry. Neither of them, at the time of mak- 
Ing entry, mentioned orally to the customs officer that she had any jewelry 
with her, but one of them gave the officer a written déclaration, which, in 
substance, advised him that she 'had in her baggage and on her person wear- 
ing apparel (including jewelry) which she had purchased abroad.' The other 
made no such déclaration, oral or written." 

It is next claimed that the court erred (1) in not holding that ail 
the articles described in the déclaration and libel which were taken by 
Capt. Harts out of the Philippine Islands to China and Japan should 
hâve been free of duty into the port of San Francisco ; (2) and in not 
holding that such of the articles as were not taken by Capt. Harts 
out of the Philippine Islands, but were purchased abroad, should, to 
the value of $300 at the place where purchased, hâve been admitted 
free of duty into the United States. Paragraph 697 of the Act of 
July 24, 1897, provides : 

"That in case of résidents of the TJnited States returning from abroad, ail 
wearing apparel and other personal etCects taken by them out of the United 
States to foreign countries shall be admitted free of duty, without regard to 
tbeir value, upon their ludentity being established, under appropriate .rules 
and régulations to be prescribed by the Secretary of the Treasury, but no more 
tban one huudred dollars in value of articles purchased abroad by such rési- 
dents of the United States shall be admitted free of duty upon their return." 
SO Stat. 151, 202, c. U, § 2, Free List [U. S. Comp. St. 1901, p. 1689]. 

In this connection we are also referred to the décisions of the 
Treasury Department, No. 5, letter No. 23,700, wherein, under date 
of May 7, 1902, Secretary Shaw issued "to officers of the customs and 
others concerned" a circular letter, construing for their guidance the 
provision of the act of July 24, 1897, announcing that : 

"Each member of a résident famlly is separately entitled to bring free of 
duty $100 worth of personal effects purchased abroad, but thèse personal 



848 140 FBDHBAL KBPORTBB. 

etfects must be of a character BtiltaWe to the station In Ilfe of the owner, or 
the conclusion will be warranted that they are net for p'irsonal use of the 
owner." 

We are ofi opinion that the court did not err in îts ruling that the 
provision of the statute above quoted is not applicable in a proceed- 
ing Hke this. 

"It Is Intended for the guidance of the customs offlcers, and for the Circuit 
Court in revievving décisions of the Board of General Apprais«rs, under 
Act June 10, 1890, c. 407, § 15, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933], 
^when the person claiming the beneflt of its exemption bas complied with the 
requirements of the law in respect to the déclaration and entry of bis baggage 
and Personal efEects." 

This is a sensible interprétation, calculated to aîd the proper officers 
in carrying out the true spirit, intent, and meaning of the statute. 
Any other conclusion would necessarily lead to results not contem- 
plated by the statute. It does not seem reasonable that Congress in- 
tended by the passage of the law that a résident coming into the 
United States from abroad, and bringing with him dutiable articles 
which he fails to mention to the proper customs officers, either orally 
or in writing, should then, aîter the discovery of such articles by the 
customs ofîficers, and the confiscation of the articles and commence- 
ment of proceedings for the fine and penalty under the provisions of 
section 2803, be allowed to claim an exemption of $100 for himself, 
for his wife, and for his minor child. If the résident compiles with 
the provisions of section 2802, it is unnecessary to make any applica- 
tion for the exemption, because the law applicable in such cases gives 
hirti the absolute right ta such exemption. This is exactly what is 
meant by the court in Dodge v. United States, supra, cited by the 
plaintifif in error, wherein the court said: 

"Articles purchased abroad, which are within tbe dutiable schedules, are 
still dutiable, although brougbt back by a returning résident; but, when en- 
tered and declared, $100 in value of such articles — -whether that sum be made 
np by an aggregation of several articles, or parts of articles, or out of a sin- 
gle article — shall be allowed to such résident in making calculation as to 
what duty be shall pay. Section 2799, Rev. St. [U. S. Comp. St. 1901, p. 
1872], indicates quite clearly that it is the passenger's duty to enter ail sucb 
purchases, although some of them may fall below $100 tn cost." 

With référence to the articles brought from the Philippine Islands, 
counsel rely upon a letter, No. 23,368, from O. L. Spaulding, Acting 
Secretary, to the coUector of customs, San Francisco, California. 
Vol, 5, Décisions Treasury Department. This letter reads, in part, as 
follows : 

"Sir : Referring to a letter dated the 18th ultime, from the spécial deputy 
naval officer at your port, I hâve to state that ail provisions of law not em- 
braced in the customs administrative act of June 10, 1890, as amended by tbe 
act of .Tuly 24, 1897, which relates to fines, penalties, and forfeitures in con- 
nection with imported merchandise are inapplicable to articles coming Into the 
United States from the Philippine Islands." 

It will be observed that this letter refers specifically to "imported 
merchandise." The articles found in the baggage of the plaintiflf 
in error do not come within that class. Congress has provided a 
separate scheme for the entry and collection of duties upon imported 
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merchandise, and for the entry and collection of duties upon baggage 
and dutiable articles contained therein. United States v. One Pearl 
Necklace, 111 Fed. 164, 168, et seq., 49 C. C. A. 287, 56 L. R. A. 130 ; 
One Pearl Chain v. United States, 123 Fed. 371, 374, 59 C. C. A. 
499. Moreover, the letter in question had référence to the violation 
of section 3804 [U. S. Comp. St. 1901, p. 1873], while the proceedings 
under considération are for a violation of section 2803. For thèse 
reasons the authority cited has no application to thèse cases. 

Some of the rules we hâve announced may seem harsh, but, as is 
mentioned in nearly ail of the décisions we hâve referred to, the 
apparent hardship is greatly modifîed by the fact that : 

"The statutes confer upon the Secretary of the Treasury the widest discré- 
tion to remit forfeitures and penalties accruing for a violation of the eus- 
toms and revenue iaws. Thls discrétion has always tieen literally exerted in 
cases where violation was unintentional or excusable upon any considération." 

The courts, however, are not authorized to relax the rules prescrib- 
ed by the statute. 
The judgment and decree of the District Court are affirmed. 
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V. SAME. 

(Circuit Court of Appeals, Sixth Circuit. December 14, 1905.) 

Nos. 1,424-1,427. 

1. BANKBUPTCT — PAETNEESHIP JURISDIOTION OVEB PuOPEETT OF PARTNER. 

A court of banlsruptcy, which is administering the estate of a banUrupt 
partnership, has jurisdiction, as incidental thereto, to take possession of 
the property of a partner, although he has not been and could not be ad- 
judged a bankrupt individually, and to administer the same as far as neces- 
sary to a settlement of the partnership estate. 

2. Same — Appellate Jurisdiction — Mode of Review. 

Orders made by a court of banlcruptcy, requiring the members of a 
banlirupt partnership to schedule and surrender thelr individual property, 
are made in the course of the administration of the estate, and are a part 
of the proceeding in bankruptcv, reviewable only by pétition for revision 
under Banlir. Act July 1, 1898, c. 541, § 24b, 80 Stat 553 [U. S. Comp. 
St 1901, p. S431]. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

3. Same — ^Teeating Appeai, as Pétition for Review. 

The remédies for reviewlng matters In bankruptcy by appeal and pé- 
tition for revision are mutually exclusive, and an appeal erroneously 
taken eannot be treated as a pétition for review. 

Appeals from the District Court of the United States for the South- 
ern District of Ohio. 

See 137 Fed. 958. 

On January 1, 1904, the German-Amerlcan Bank was adjudged bankrupt 
upon a pétition of its creditors alleging that It was a partnership and had 
eommitted an àct of bankruptcy by making a gênerai assignment for the 
beneflt of its creditors. The pétition also alleged that the several partners 
eemposing the said partnership had participated In the making of said as- 

140 F.— 54 
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slgnment, and that some of them had made like asslgBments of theîr Indl- . 
vidual property for the pàyment of thelr indlvldual debts. Of thèse 
some were dlsmissed by tlie court because they were held not 
to be partners; others were held to be partners and were adjudged 
bankrupt; and some, Including tbe appellauts, tbough held to be partners, 
were not adjudged bankrupt — Dlckas and Crozier, because they had not com- 
mitted any act of bankruptey, Stowell because he was a wage eai-ner, and 
Bush because he was a tiller of the soll. And it was "further ordered that 
ail parties hereto foimd to be partners as aforesaid whether or not adjudged 
bankrupts shall each file with the référée as requhred by law his or her 
schedule of debts and In-ventory of propertles in the same manner as if ad- 
judged bankrupts." Thls order was made on January 3, 1905, and was com- 
plied with by thèse appellants. On February 25th the court made an order 
"that ail of the parties heretofore and hereln found to be partners, as afore- 
said In the said bank, whether or not adjudged bankrupts, shall each and 
ail flle with the référée as required by law hia or her schedule of debt, and 
înventory of property in the same manner as if adjudlcated bankrupts, and 
the said parties shall likewlse turn over the possession of ail of tbeir proper- 
ty real or Personal to the trustée in bankruptey heretofore herein chosen, who 
shall hâve the sole power to handle, sell and dlstribute the same ail as directed 
by the référée In bankruptey, and ail to be administered the same as if the 
said parties, each of them, had been adjudged bankrupts." From this order 
the parties named appellants In the foregolng tltles hâve severally appealed. 
Motions to dismiss the appeals were made by the appellee, the hearing of 
which was postponed by the court until the hearing of the merits. 

A. J. Hess and Van Pelt, Dale & Femeding, for appellants. 
Van Deman, Burkhart & Shea, for appellee. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
EAN, District Judge. 

SEVERENS, Circuit Judge, having made the foregoing statement, 
delivered the opinion of the court. 

As thèse appeals ail rest upon substantially the same grounds, they 
were heard together and may be properly disposed of in one opinion. 
The motion to dismiss the appeals is founded on the character of the 
order, and that involves in one aspect the jurisdiction of the court in 
bankruptey. 

For the appellants it is contended that the court, having refused to 
déclare them bankrupts, had no authority to treat them and their prop- 
erty as if they were bankrupts. Although there are several assign- 
ments of error on each appeal, they ail rest on this contention. The ar- 
gument is that, not being bankrupts, they are not subject to the juris- 
diction of the bankruptey court ; that the refusai to déclare them bank- 
rupts put an end to the authority of the court to retain control of their 
property for the purpose of the bankruptey proceeding ; and it is com- 
plained that the court by its order in effect denied to them the immunity 
to which they were entitled by reason of the provisions of the bankruptey 
act. By Act July i, 1898, c. 541, § 4b, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3423], wage earners and tillers of the soil are excepted from 
those who may be adjudged inyoluntary bankrupts. And for our prés- 
ent purpose we think the other appellants, who committed no act of 
bankruptey, might be regarded as standing on the same footing as those 
who by reason of their occupation were exempt from an adjudication 
of bankruptey. It may be conceded that but for the relation of thèse 



DI0KA8 V. BARNES. 851 

parties to the partnership the contention they make would be supported 
by perfectly adéquate reasons. But on account of that relation other 
conditions exist. One who combines with others in a partnership en- 
terprise becomes bound for the payment of the partnership debts. As 
partner. he shares the fortunes of the partnership. In certain circum- 
stances it may become subject to the exercise of the powers of a court 
of bankruptcy, where its resources wiU be gathered in to satisfy tlie 
claims of creditors. One of those resources is the liabiUty of the part- 
ner, for which his individual property stands charged. It is true that 
by virtue of the rule in equity, as well as in bankruptcy, for the mar- 
shahng and distribution of assets, his individual property is fîrst appli- 
cable to the payment of his private debts, if there be any. The surplus 
then becomes assets for the payment of the partnership creditors. 
Thèse conséquences of partnership are not derived from the bankrupt 
act, but from the gênerai law ; and a partner is not relieved from them 
by his exemption from an adjudication of bankruptcy. If bankruptcy 
does not supervene, they would be worked out by a court of gênerai 
jurisdiction, and the partner would be a party, a necessary party, to the 
record, so that his liability for the firm debts could be enforced. In the 
bankruptcy court the partner may be brought before the court for the 
same purposes. In order to reach his property for the payment of the 
firm debts, it must be ascertained what surplus there will be after pay- 
ing his private debts. It is said, however, that this must be donc in a 
state court. But however this might be, if he were a stranger, the 
partner is not to be regarded as a stranger, but as a party to the bank- 
ruptcy proceedings (Loveland on Bankruptcy [2d Ed.] 251, and cases 
in note 42) ; and the court had authority to take such proceedings as 
were necessary to ascertain what assets were available and to subject 
them to the requirements of the case before it. The appellants did not 
make objection to the order because the District Court was a court of 
fédéral jurisdiction, but because it erred in exercising it by depriving the 
appellants of their property. Besides ail this, the appellants submitted 
to the jurisdiction of the District Court when they acquiesced in the 
order of January 3, 1905, and performed it. 

It is not necessary for us now to détermine what the final disposition 
to be made by the District Court of the individual assets of thèse appel- 
lants should be. The order says they are "ail to be administered the 
same as if the said parties, and each of them, had been adjudged bank- 
rupts." But this is indicative of a purpose, merely, to be carried out 
in future proceedings and orders, and does not now definitely order 
what the administration and distribution of thèse assets shall be. When 
the time comes for making orders directly controlling the assets in that 
behalf , the question suggested will be presented, and the court may be 
required to détermine whether so much of the individual assets as may 
be sufficient to pay the individual debts shall be turned back to thèse 
several partners, or whether the court will itself in the bankruptcy pro- 
ceeding attend to the payment of the individual debts. If, as we think, 
the court had jurisdiction and the assets of the partners were under the 
control of the court, it was a question whether actual possession by the 
trustée was necessary or convenient, and this was a question of discrétion. 
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arîsing în tlie administration of the assets. It may be that its exercise 
would not be reviewed,but that would be a question relating to the mer- 
its of the order. If reviewable at ail, we think it should be done on a pé- 
tition for review, and not upon appeal. The reasons for this conclusion 
are fuUy stated in the opinion of this court in the caseentitled In re Muel- 
1er, 135 Fed. 711, 68 C. C. A. 349, where Judge Lurton in delivering the 
opinion discussed the statutory provisions conferring appellate power up- 
on the Circuit Courts of Appeals, and declared our conclusion to be that 
such orders of the bankruptcy court as relate merely to the administra- 
tion of the estdte are révisable on a pétition for review under section 34b 
of the act (30 Stat. 553 [U. S. Comp. St. 1901, p. 3431]), that such 
orders and decrees as are in the nature of independent suits and contro- 
versies arising in the course of bankruptcy proceedings are reviewable 
on appeal or writ of error, as the case may be, under section 24a, except 
that in the few cases specified in section 25a (cases withdrawn from 
those described in the gênerai language of the preceding section 24) a 
remedy by appeal is given when promptly prosecuted. And our fur- 
ther conclusion was declared that the particular appellate remédies pre- 
scribed for the several classes of cases were so distinctly given as to 
preclude the court from employing in a given case any other remedy 
than the one specified for that case. 

Counsel for the appellants requests that, if this appeal should be held 
to be a wrong remedy, we should allow the prayer for the allowance of 
an appeal to operate as a prayer for revision under section 34b. But 
this is an essentially différent remedy, and provides for the review of 
décisions of questions of law only, and not of findings of fact as is done 
on appeal. For a time subséquent to the enactment of the bankrupt 
law, the courts had some difficulty in settling its construction in regard 
to the methods of reviewing the decrees and orders of the District 
Court in bankruptcy, and some décisions were made which might seem 
to countenance the idea that the methods prescribed by sections 24 and 
25 were somewhat flexible, and might in some circumstances be em- 
ployed interchangeably. But more recently the subject has been clear- 
ed, and the later décisions of the Suprême Court hâve made the construc- 
tion of thèse sections plain. See especially Denver First National Bank 
v. Klug, 186 U. S. 202, 22 Sup. Ct. 899, 46 L. Ed. 1127; Elliott v. 
Toeppner, 187 U. S. 327, 23 Sup. Ct. 133, 47 L. Ed. 200; Holden v. 
Stratton, 191 U. S. 115, S4 Sup. Ct. 45, 48 L. Ed. 116; Hewit v. Berlin 
Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. We 
are therefore constrained to refuse the request of counsel that we freat 
the prayer for appeal as a prayer for revision. Probably, however, the 
views we bave indicated in discussing the motion to dismiss would be 
fatal to the petitioners on a pétition for review; and, if so, no préjudice 
results from the choice of the wrong remedy. 

The appeals will be dismissed, with costs to the appellee. 
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W, J. DAVIDSON & CO. v. FRIEDMAN. 
(Circuit Court of Appeals, Sixth Circuit January 3, 1906.) 
No. 1,465. 

Bankbuptct — Oedeb Axlowing Bxpenses of Masteb — Mode op Review. 

An order o( a court of bankruptcy allowing expenses Incurred by a 
bankrupt's trustée for counsel fées Is not one allowing a "debt or claim" 
agalnst the estate, within the meaning of Bankr. Act July 1, 1898, c. 541, 
§ 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432] and appealable tliere- 
nnder, but Is an administrative order over whlch the Circuit Court of 
Appeals Is given jurisdiction to superintend and revise by section 24b, 
and such mode of review is exclusive. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

On pétition for rehearing. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, deHvered the opinion of the court. 

This is an appeal from an order allowing expenses incurred by the 
bankrupt's trustée for counsel fées in the realization of the assets of the 
estate. The appeal was dismissed at a former term upon the authority 
of In re Mueller, 135 Fed. 711, 68 C. C. A. 349, as a matter reviewable 
only under the revisory jurisdiction conferred by section 24b of Bankr. 
Act July I, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]- 

A pétition to rehear has been filed, and it is insisted that the order 
appealed from is appealable under section 24a as a judgment "allow- 
ing a debt or daim of $500.00 or over," and the case of Pratt v. Bothe, 
130 Fed. 670, 65 C. C. A. 48, is cited. Pratt v. Bothe involved a claim 
which was a debt against the bankrupt for légal services before and 
after adjudication. The debt was proven as such and priority asserted 
under section 6od of the act (30 Stat. 562 [U. S. Comp. St. 1901, p. 
3446]). We entertained an appeal, though no question was made, 
upon the ground that it was an appeal from a judgment disallowing a 
claim or debt in excess of $500. It was not a claim or expense or debt 
incurred by the trustée in course of administration. It had its founda- 
tion in a contract antécédent to bankruptcy, and was in every sensé a 
debt presented for proof against thé estate. 

The matter involved in the présent appeal is an expense incurred by 
the trustée in the course of his administration. It was not a debt 
against the bankrupt, and had no existence before adjudication. It 
was therefore one of that class of matters over which this court is given 
supervisory jurisdiction to "review in matters of law the proceedings of 
the several inferior courts of bankruptcy," within this circuit. In the 
case of In re Mueller, 135 Fed. 711, 715, 68 C. C. A. 349, 353, we said : 

"The "proceedings' reviewable are those administrative orders and decrees 
in the ordinary course of a bankruptcy between the filing of the pétition and 
the final settlement of the estate, which are not made specially appealable 
under section 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]." 
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It is also insisted that we should treat the appeal as a pétition for re- 
view. Thèse remédies are exclusive of each other, and there is no more 
reason for treating an appeal as a pétition for review than there would 
be for treating an appeal as a writ of error or vice versa. In an opinion 
handed down at the présent session entitled Dickas v. Barnes, Trustée 
(C. C. A.) 140 Fed. 849, the court declined to lend its sanction to any 
such confusion of pleading. 

Pétition to rehear dismissed. 



O'CONNELL et al. v. PINNACLE GOLD MINES CO. 

(Circuit Court of Appeals, Nlnth Circuit. October 2, 1905.) 

. Np. 1,162. 

Descent — Peopeett Subject to Descent — Possessoet Right ïs Unpatented- 
Mining Claim. 

The possessory right of a locator of a mlning claim, who bas net applled 
for a patent nor done anything to obtain title other than to do the re- 
quired assessment work, is property, and upon hls death passes to hls 
helrs by deseent, and iiot dlrectly as the designated jionees or beneflclaries 
of the United States ijnder the mlning laws, and hence such rights may 
be admlnistered upon' and sold as other property by his exeeutor or 
admlnistrator. 

In Error to the Circuit Court of the United States for the Northern; 
Division of the District of Washington. 
For opinion below, see 131 Fed. 106. , 

Victor E. Palmer, G. Ward Kemp, and Will H. Thompson, for plain- 
tiffs in error. 

J. B. Metcalfe, James B. Howe, and John S. Jurey, for défendants in. 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Ejectment was brought by the plaîntifïs 
in error, as heirs at lawof; James O'Connell, deceased, to establish.tijle 
to and recover possession of an undivided five-sixths interest in certain 
unpatented quartz mining, claims situated in Okanogan county, state 
of Washington, lôcated by said James O'Connell, who died intestate 
in March, 1899. The défendants in error claimed title under an admin- 
istrator's sale of the estate of said décèdent and a deed from Alice 
O'Connell O'Neil, a surviving sister of James O'Connell, who by the 
decree of the probate court was adjudged to be the sole heir at law of 
said décèdent. The Circuit Court gave judgment on the pleadings for 
the défendants in error. 

The sole question presented in this court is whether the possessory 
rights of a locator of a mining claim, who has not applied for a patent 
or paid the purchase price therefor and has done nothing to perfect 
title, other than to do the annual assessment work required by law, pass 
upon the death of the locator directly to his heirs as the designated do- 
uées or beneficiaries of the United States under the mining laws, and 
not by descent from the. deceased locator. The plaintiffs in error con- 
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tend that the ruie applied to the construction of each of the other land 
laws should be applied in construing the mining laws, that the posses- 
sory rights of James O'Connell to his unpatented mining daims never 
formed a part of his estate, and that therefore the probate court of Okan- 
ogan county never had jurisdiction to dispose of the same. 

It is true that, in construing the law relative to pre-emntion, home- 
stead, timber culture, and donation land claims, it is uniformly held 
that the heirs of a settler or claimant, where the word "heirs" is used 
in such statutes, take directly from the United States as its donees and 
not by descent. This construction is based upon the peculiar wording 
of the statutes. Thus, the pre-emption law provides that, in case of the 
death of the pre-emptor before consummating his claim, patent shall 
issue to his heirs. In the homestead law, the provision is that in case 
of the death of the entryman his widow, and in case of her death his 
heirs or devisee, shall be entitled to the patent. In the donation land 
law it is provided that, in case of the death of donation settlers, their 
children or heirs shall be entitled to the patent. In ail thèse laws the 
grant is to the children or heirs only in case of the death of the settler 
before the issuance of the patent. But in the mining laws the grant is 
différent. Section 2382, Rev. St. [U. S. Comp. St. 1901, p. 1435] , giyes 
to the locators, their heirs and assigns, the exclusive right of possession 
and enjoyment of the surface of the claim and of the veins apexing 
therein ; and in section 3334 it is provided that a claim on which the nec- 
essary work has not been done for one year shall be open to relocation 
tinless the original locators, their heirs, assigns, or légal représentatives, 
^hall résume work before relocation. In addition to this the locator of 
a "mining claim is given a higher estate than is given to the settler or 
locator under any other of the land laws. He is given the right to ex- 
tract and couvert to his own use ail the ores and precious metals which 
may be found within the borders of his claim without buying or payîng 
for the land. His claim may be assigned, conveyed, mortgaged, and 
taken under exécution. 

In Forbes v. Gracey, 94 U. S. 763, 34 L. Ed. 313, the court said of un- 
patented mining claims : 

"They are property In the fullest sensé o( the word, and thetr ownershlp, 
transfer, and use are govemed by a well-deflned code or codes of law, and are 
recognized by the states and the fédéral govemment. This daim may be sold, 
transferred, mortgaged, and inherited, without infiingiug the tltle of the Unit- 
ed States." 

In Belk v. Meagher, 104 U. S. 379-383, 36 L. Ed. 735, it was said : 

"A mining claim perfected under the law Is property In the highest sensé of 
that term, which may be bought, sold, and conveyed, and wlU pass by descent." 

That language was quoted with approval in Noyés v. Mantle, 127 
U. S. 353, 8 Sup. et. 1133, 33 L. Ed. 168, and in Sullivan v. Iron & 
Silver Mining Co., 143 U. S. 434, 13 Sup. Ct. 555, 36 L. Ed. 314, and 
other cases. 

In Manuel v. Wulff, 153 U. S. 505-510, 14 Sup. Ct. 651, 653, 38 L. 
Ed. 533, the court said : 
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"And by sertlon 2322, Rev. St [U. S. Oomp. St. 1901, p. 1425], It Is provMed 
that, when such qualifled persons hâve made dlscovery of minerai lands and 
complied with the law, they shall hâve thé exclusive right to possession and 
enjoyment of the same. It has, therefore, been repeatedly held that mining 
clalms are property In the fullest sensé of the word, and may be sold, trans- 
ferred, mortgaged, and inherlted withput infrlnging the tltle of the United 
States, and that, when a location is perfected, it has the effect of a grant by 
the United States of the right of présent and exclusive possession." 

It is said against the force of thèse quotations from the décisions of 
the Suprême Court that the remarks of the court in regard to the nature 
of the mining locator's estate and its descent by inheritance were in the 
nature of dicta, since no question of the right of heirs was presented. 
We think, however, that they are more than mère dicta, and that they 
must be regarded, reiterated, as they hâve been, in so many décisions, as 
having been intended to express affirmatively the récognition by that 
court of the nature of such an estate as it has been settled and defined 
by the uniform ruiings of the courts of the states in the mining country. 
In Billings v. Aspen Mining & S. Co., 51 Fed. 338, 2 C. C. A. 252, the 
Circuit Court of Appeals for the -Eighth Circuit held that an unpat- 
ented mining claim passes by descent to the heirs at law of the deceased 
locator. 

The plaintiffs in error cite the case of Black v. Elk Horn Mining Co., 
163 U. S. 445, 16 Sup. Ct. 1101, 41 L- Ed. 221, as authority for their 
contention. That case goes no further than to hold that a dower right 
is not attached to the locator's estate in an unpatented mining claim. 
That conclusion was reached upon a considération of the terms of the 
grant to the locator in which, the court said, there was no grant of any 
right to the wife, but that the right was granted to the locator and to 
his heirs and assigns, "coupled with no condition that hampers the 
right to convey by incumbering it with an inchoate right of dower." 
The court reasoned that if a locator could, of his own act, abandon his 
daim, so as to cause it to revert to the United States, he might assign 
his right to another, without the consent or signature of his wife. That 
décision does not aflfect the question hère presented. 

The judgment of the Circuit Court is afïîrmed. 



COUOH BROS, et al. v. ALLEN MFG. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit December 5, 1905.) 

No. 1,484. 

Patents — Inpbingemeitt — Castng fob Horse Collars. 

The Couch patent, No. 699,151, for a casing for horse collars, construed» 
and held not infringed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Georgia. 

The following is the opinion of Newman, District Judge, in the Cir- 
cuit Court: 
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TMs bîll Is brought by complainant to enjoîn the défendants from an al- 
leged Infrlngement of letters patent No. 099,151, dated May 6, 1902. ïne 
letters patent set up by complainant, an Infringement of whlch is claimed, 
is for a casing for horse coUars, Issued to Andrew G. Couch, assignor to Couch 
Bros. & J. J. Eagan Company. The patentee's invention is perliaps sufficient- 
ly stated by bis flrst claim, which is as follows : "A casing for a section of a 
horse eollar, consisting of a single pièce of material provided with a V-shaped 
notch and folded upon Itself luto two unequal parts, the edges of the notch 
substantlally meeting and being stitched together, the wlder part of the cas- 
ing being folded inward upon itself to form a rim, the edge of the narrower 
part of the casing being tumed inward, but overlapplng the folded portion 
of the wider part of the casing ; the whole being unlted by stitching from the 
outslde through the overlapping portions of the casing, substantlally as descrlb- 
ed." The défenses set up in the answer of the défendants are lack of inven- 
tion, want of novelty, and want of utility ; that the plaintlfiC abandoned the 
invention ; that the patentée made and sold articles without marking the same 
"patented" ; and that the défendants are not gullty of any Infringement of the 
patent 

The matters seriously eontested are lack of invention, of novelty, and of 
Infringement. I do net think it necessary to discuss the contention of coun- 
sel before the court and In their briefs with référence to the applicabllity 
of section 4920 of the Revised Statutes [U. S. Comp. St. 1901, p. 3394] re- 
qulring notice for 30 days to plaintifC or hls attorney before certain matters 
can be offered In évidence under the gênerai issue, because I am satisfled, 
even if the évidence weré admitted, it Is not sufflclent, under the well-estab- 
lished rule as to the degree of évidence required to overcome the presump- 
tion of patentabillty arising from a grant of letters patent from the Patent 
Office. Consolidated Rubber Tire Co. v. Finley Rubber Tire Co. (C. C.) 118 
Fed. 629, 632. In the opinion in the foregoing case, Cantrfell v. Wallick. 117 
U. S. 689, 6 Sup. et 970, 29 L. Ed. 1017, was cited, in which It Is said: "Not 
only Is the burden of proof to make good this défense [lack of patentabillty] 
upon the party setting it up, but it bas been held that 'every reasonable doubt 
should be resolved against him.' " 

Applylng this rule to the présent case, and after a full considération of the 
évidence adduced, I must sustain the complainant's patent as involvlng in- 
vention and novelty ; and it eertainly appears to hâve utility. Couch's patent 
must be restricted in accordanee with the action of the Patent Office to those 
clalms which, after modifications and withdrawals, were finally allowed. 
Thèse are shown by the file wrapper and the letters patent. Subistantially the 
daims of Couch are for (1) the idea of a single pièce of cloth; and (2) fold- 
Ing the same and turnlng the outer edge of the broader part underueath the 
narrower part, then turnlng in the narrower part sufficiently to stitch the 
four thicknesses of cloth thus formed, together, with the raw edges Inslde, 
and thereby avoid turning ; the two éléments, a single pièce of cloth, and the 
préparation for and stitching, avoiding the necesslty for turning, being the 
essential features of the invention. The défendants' casing Is not made of 
a single pièce of cloth, and it must be stitched, and then turned, before it is 
ready for use. It does not appear, therefore, that either of thèse two 
spécifie items, which are eertainly the main features of the complainant's 
patented casing, are used by the défendants. My conclusion, therefore, is 
that infringement cannot be decreed against the défendants for the use of a 
eollar casing descrlbed In the testimony and shown by the exhibits in évidence. 

Further, it seems to me to be clearly established by the évidence that the 
■casing now being used by the Alleu Manufacturlng Company, défendant, had 
been used by C. L. Allen, one of the défendants, before Andrew G. Couch 
could hâve had hls conception of the casing which he subsequently patented. 
The earllest date, according to Couch's own évidence, at which he could hâve 
conceived the idea which he afterwards embodied in hls clalms for letters 
patent, would be in October, 1899; and the undisputed évidence, as I hâve 
been able to gather it from the record, shows that the défendants' casing 
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had -been used béfbre that time. Golicti only applied for hls patent on Octo- 
ber 7, 1901, If hls conception Of his Invention was subséquent to the con- 
ception and use by C. L. Allen of a càslng substantially the same as that now 
used by the défendants, no Infrlngement could be decréed in tbis case for 
that reason; aîid that C. Xj. Allen did conçoive and usé thls caslng In the 
summer of 1899 Is established by the et^Idenee of wltnesses who are uucon- 
tradieted. If the caslng used by the défendants is the same as the oasing 
used by complainants and covered by letters patent No. 688,151, or If the 
défendants' caslng is thé équivalent of that of Coùch's, If O. L. Allen had 
discovered and was using the same before Couch's conception, It might not 
only entitle the défendants to a decree of noninfrlngement, but also that 
Couch's patent lacks novelty by jeason of the prior use. Walker on Patents 
(4th Ed.) §§ 71-T3; 22 Am. & Eng. Bncyc. Law, p. 307. Thls latter need 
not be dëtermined, however, becausélnthe two essentlal features of the Couch 
patent to whlch I have referred, I hâve concluded that there is no infrlnge- 
ment by the dèfendant's caslng. 

The Injunctlon prayed for by complalnant must be denied, and the bill 
dismlssed, on the ground that the évidence establlshes that the défendants' 
casing had been In use prior to the tlme Couch conceived the Idea of the caslng 
embodied In letters patent No. 699,151. 

V. A. Batchelor and Charles. E. Poster, for appellants. 
E. M. Underwood and Victor Lamar Smith, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge, 

PER CURIAM. If the appellants have a valid patent, the appel- 
lees havè not inf ringed it. The decree of the Cii cuit Court is affirmed. 
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In re HECKMAN et al. 

(Circuit Court of Appeals, NInth Circuit October 23, 1905.) 

No. 1,166. 

Bankeuptct — JuBisDiCTioH' OF CotJBT — Pbopbbty in Possession of State 

COUET. 

A court of bankruptcy cannot adminlster upon property of a bankrupt, 
which at the time of the flllng of ttie pétition was In tlie actual possession 
of a receiver appointed by a state court more than four months previously, 
and which was subsequently sold by order of the state court in the same 
proceeding. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the District of Washing- 
ton, in Bankruptcy, 

Jerold Landon Finch, for petitioners. 

R. A. Ballinger, J. F. Ronald, and Alfred Battle, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. An order w'ûl be entered striking from the 
records the addendum to the petitioners' brief. The pétition is an 
original proceeding in this court to obtain the revievi^ and revision, 
pursuant to the provisions of section 24b of the bankruptcy act of 
July 1, 1898 [U. S. Comp. St. 1901, p. 3432], of the action of the 
District Court for the state of Washington in refusing to reopen the 
estate of the bankrupts and administer upon property of theirs which, 
according to the record before us, was in the actual possession of a 
receiver appointed by the superior court of the county of King, state 
of Washington, in a suit brought by a creditor of Heckman and Han- 
son more than four months before they fîled their pétition in the 
court below to be adjudged bankrupts, under process of which state 
court the property the petitioners now seek to hp,ve the court of 
bankruptcy undertake to administer, was sold and disposed of. That 
this cannot be donc is concliisively settled by the décisions of the 
Suprême Court in the cases of Pickens v. Roy, 187 U. S. 177, 23 
Sup. Ct. 78, 47 L. Ed. 128, and Metcalf v. Barker, 187 U. S. 165, 23 
Sup. Ct. 67, 47 L. Ed. 122. See, also, Frazier et al. v. Southern 
Loan & Trust Co., 99 Fed. 707, 40 C. C, A. 76 ; In re Price (D. C.) 
92 Fed. 987. 

Proceedings dismissed, at the petitioners' cost. 
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S. P. SHOTTEK CO. v. LARSEN et aL 

.(Circuit Court of Appeals, Fifth Circuit. October 14, 19G5.) 

No. 1.391. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

See 134 Fed. 705, 67 C. C. A, 259, 

Walter G. Charltoii, for appellant. 
Saml. B. Adams, for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge, 

PER CURIAM. On rehearing, reargument, and reconsideration 
of tiie record, we fînd that oUr former decisioii as to the stat© of the 
record and on the merits of the case was correct ; but we now con- 
clude that in passing upon the merits of this appeal ail proceedings 
had in the Circuit Court in the case there pending between the same 
parties should be ignored, and this appeal be decided without réf- 
érence thereto. 

It is therefore ordered that the decree of the District Court, dis- 
missing the libel, with costs, be, and the same is, hereby reversed, 
and the cause is remanded, with instructions to enter a decree in fa- 
vor of the libelant âftd against' claimànts of ship Hercules in the sum 
of $381.0é and cOsts. 



VICTOB TALKING MACH. CO. et al. v. AMERICAN GRAPHOPHONE CO. 
(Circuit Court, S. T>. New York. September 28, 1905.) 

1. Patents — Suit fob iNrBiNGEMENT-r^ËQTfiTT Jdbisdiction. 

Where a blll alleging infringeflient , of an unexpired patent flemands 
damages aud a permanent injunetion, equity bas Jurisdiction. 

[Ed. Note.— For cases lu point, see vol. 38, Cent Dig. Patents, § 439.] 

2. CONTEACTS— VALIDITT— OUSTING JUEISDICTION OF COUETS. 

A prlor agreement, by wbicH the parties to a suit for infringem.ent of a 
patent agrée on terms of settlement on condition that thè patent is sus- 
tained, cannot deprive the court of jurisdiction to hear and détermine the 
case. 

[Ed. Note. — For cases in point, see vol. 11, Cent Dig. Contracts, § 608.] 

3. Patents— Peioe Public Use. 

The mère exhibition of an esperimentally constructed machine by the 
inventor to an audience, accompanied by an explanation of the invention, 
no charge being made, is not such a public use as will defeat bis rlght to 
a patent applied for more tlian two years afterwards. 

[Ed. Note. — For case in point, see vol. 38, Cent Dig. Patents, U 
93-95.] 
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4. Samb — Abandonment, 

A patent Is not Invalldated by the fact that the invention claimed was 
described, but not claimed, In an earlier application by the patentée, on 
whlch a patent was Issued after the one in suit, where it is apparent that 
there was no Intention to abandon the invention to the public. 

[Ed. Note. — For cases in point, see vol. 88, Cent. Dlg. Patents, S 106.] 

5. SAME BUBDEN AND MEASITEE OF PbOOF. 

ïhe burden of proving abandonment of an invention to defeat a patent 
therefor rests upon the party alleglng the same, and évidence is Insuffl- 
cient whlch rests on doubtful Inferences. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dlg. Patents, § 112.] 

6. Same— INEEINGEMENT — Geamophone. 

The Berliner patent, No. 534,543, for improvements in talklng machines, 
was not anticipated, and discloses patentable invention; nor is it invall- 
dated by prior public use of the invention or abandonment Claims & 
and 35 also hsld Infringed. 

In Equity. On final hearing. 

Horace Pettit, for complainants. 

Elislia K. Camp (Philip Mauro and C. A. L. Massie, of counsel), 
for défendant. 

HAZEL, District Judge. The bill is in equity, and relates to the in- 
fringement of letters patent No. 534,543, issued February 19, 1895, to 
Emile Berliner, assigner to complainants, on application filed March 
30, 1892, for improvements in a talking machine commonly known as 
the "gramophone." The apparatus to which the improvements relate 
is constructed to record and reproduce vocal sounds. The patent has 
35 claims, of vsrhich claim 5, for the process, and 35, for construction 
of the recording and reproducing apparatus, alone are involved. Such 
claims read as follows: 

"(5) The method of reproducing sounds from a record of the same, whicb 
eonsists in vibrating a stylus and propelling the same along the record by and 
in accordance with the said record, substantially as described." 

"(35) In a sound reproducing apparatus, consisting of a travellng tablet 
having a sound record formed thereon, and a reproducing stylus shaped for 
engagement with said record and free to be vibrated and propelled by the 
same, substantially as described." 

At the date of the invention in suit it was not new to record sound 
and articulated words, and reproduce the same by suitable mechanical 
agencies. Numerous défenses are interposed in the answer, viz., antici- 
pation, prior use, abandonment and nonpatentability. The objection is 
also urged that the court is without jurisdiction, on the ground that com- 
plainants, before the suit was instituted, agreed in writing to release 
the défendant from the payment of damages, and to grant to it a li- 
cense to use, sell, and manufacture the patented machine, provided the 
patent in suit was held valid by the court. Such objection, however, 
which is erroneouslv sought to be sustained upon the authority of Root 
V. Railroad Co., 105 U. S. 189, 26 L. Ed. 975, is without merit. The 
principle is unassailable that, where mère damages are sought to be 
recovered in an action for infringement of a patent, a court of equity 
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will not interfère. But, where the bill alleging infringement of an un- 
expired patent demands damages and permanent injunction, équitable 
relief in a proper case will not be ref used. A prior agreement, by 
which the interested parties mutually agrée upon terms of settlement 
on condition that'the patent in controversy is sustained by the court, 
cannot upon principle and authority deprive a court of its inhérent 
power and jurisdiction. MeMillin v. St. Louis & Miss. Valley Transp. 
Co. (C. C.) 18 Fed. 260; Guaranty Co. v. Green Cove Rd. Co., 139 
U. S. 137, 11 Sup. Ct. 512, 35 L. Ed. 116. To the same efïect, see 
Doyle V. Continental Iris. Co., 94 U. S. 535, 34 L. Ed. 148; Insurance 
Co. V. Morse, 30 Wall. 445, 32 L. Ed. 365. 

It is insisted on the part of the défendant that the évidence con- 
clusiyely shows that there was a public use of the invention for more 
than two years prior to the application for the patent ; that the inven- 
ter abandoned his right to the claims in suit by a postponement of 
them ; and that in an earlier application for a patent he described such 
claims in his spécifications, without, however, claiming them. The 
complainants contend that the alleged prior public use was for the 
purpose of experiment, and that there was no abandonment in fact. 
To properly understand the défenses it is necessary to consider the 
State of the art, and to briefly indicate the principles of the varions 
talking machines commonly known and mentioned in the record. The 
références relied upon to anticipate the involved claims are first, the 
Franklin Institute lecture by the patentée on May 16, 1888 ; second, 
a publication by him in the Electrical World, on November 13, 1887 ; 
and, third, the patents to Bell & Taintor, No. 341,314, dated May 4, 
1886, and to W. Suess, assigner to Emile Berliner, No. 437,279, issued 
May 6, 1890. In the British patent to Edison, No. 1,644, dated April 
34, 1878, for recording and reproducing vocal sounds, the air vibra- 
tions were recorded by a System of indentations upon a pliable or 
yielding material, as, for instance, a thin sheet of métal or tin foil. 
The foil was ordinarily placed over a grooved substance, and received 
impressions of the voice through the instrumentality of a movable, 
inelastic diaphragm, having at its end an indenting point or stylus. "In 
order to effectuate the reproduction of sound vibrations, the point 
of the stylus was essentially kept in constant contact with the revolv- 
ing record, cylinder, or dise. This was accomplished by a mechanical 
device which propelled the stylus across the surface of the record. In 
the graphophone patent, issued to Bell & Taintor, the record was en- 
graved or eut in waxlike or amorphous material. The form of 
cutting or engraving was in a spiral groove ofvarying depth; theside 
of the walls sloping toward the bottom. The stylus, which curved in a 
downward direction, was kept in the groove by gravity, and as the 
record rotated it was vibrated vertically "in the direction of its length." 
It is shown by the évidence that the graphophone in one form, which is 
illustrated in the drawings attached to the patent, required mechanical 
means to propel the record past the reproducer diaphragm and station- 
ary stylus. In another form, a movable stylus attached to the dia- 
phragm was propelled by an auxiliary device across the record, so as 
to retain the stylus point in constant contact with the vertical undula- 
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tions. Thèse différent forms of talking machines are disclosed by 
the patents of prior date; the common form of style being adapted 
to record and reproduce vocal sounds at the instance of the user, 
and the other to merely reproduce sound vibrations as had previously 
been recorded in accordance with the process of the patentée. 

In the patent to Emile Berliner, No. 564,586, issued on July 28, 1896, 
application filed- November 7, 1887, the process of recording and re- 
producing sound vibrations differs essentially from the method used in 
the phonograph and the graphophone. The spécification described a 
process by which the sounds were inscribed upon a layer of nonresist- 
ing material, which was afterwards copied in a nonyielding material, 
from which the sounds were reproduced. The spécification says: 

"The original record, as well as the copy of the same, Is thus obtained as 
an undulatory line of even depth, as flistinguished from the line of varyiug 
depth obtained by the ordinary phonograph aud graphophone." 

It is not disputed that such mode or process was a new and merito- 
rious invention, and that it was not merely a patent for the functional 
effect of the machine in connection with which it was used. The ear- 
lier spécification does not claim the method nor the détails of con- 
struction of the claims in controversy. Hence it is contended by the 
défendant, as will presently appear, that there was a surrender or 
waiver thereof. In the patent in suit two features of the invention 
are mentioned ; one concerning the process or mode of recording sound 
upon a record tablet, the other as to the construction of the apparatus. 
Complainants contend, and the proofs show, that the stylus attached 
to the diaphragm is arranged so as to permit the same to vibrate 
laterally, and that, owing to latéral undulations in the walls of the rec- 
ord groove, a désirable swaying motion is imparted to the reproducer 
diaphragm. Concededly, the latéral undulations in the record auto- 
matically guide or propel the stylus and diaphragm in its course over 
the dise from the outer circumference toward the center, and the 
styluâ travels in an apparently direct radial path, while at the same 
instant of time it is pulsated or incited by the sound waves. 

The principle of opération in the Berliner machine is thought to be 
essentially différent from that of the machine of Bell & Taintor. In the 
latter an auxiliary joint or feed screw was necessary, as already stated, 
to effectuate the required passage of the record over the point of the 
stylus, or to cause the stylus and reproducer diaphragm to travel across 
the surface of the record. In complainants' patent, on the other hand, 
it is shown that the latéral vibrations of the stylus point, and the pro- 
pelling of the same over the surface of the record without mechanical 
assistance, and through the means of the groove alone, was the primary 
object of the inventor. In the Suess patent is contained a descrip- 
tion corresponding to the features of claim 35 in suit. The primary 
object of Suess, an employé of Berliner, however, was merely to con- 
struct a suitable pivotai support for the diaphragm and stylus, so as 
to assist such device in its passage across the record. It is expressly 
stated in the spécification of the Suess patent that the invention relates 
to improvements in the reproducing apparatus of Berliner, and that 



864 140 FEDERAL BBPOETEE. 

the construction and mounting of the stylus form no part of the in- 
vention. The improvement of Suess, therefore, is not an anticipa- 
tion. Défendant insists that the Bell & Taintor spécification fuUy 
described the Berliner process and spécifie combination. Such spécifi- 
cation says: 

"The invention consists, fourthly, in loosely mounting the reproducing style, 
so that it is f ree to foUow the record." 

And, further: 

"Preferably the reproducing style, or rather what may be called the 'head' 
of the reproducing instrument, is mounted on an universal joint, and thè style 
is pressed agalnst the record by the yielding pressure of a spring or weight." 

Stress is placed upon the language quoted ; but, from what has al- 
ready been said regarding the Bell & Taintor patent, it is manifest 
that the principle of Berliner's invention rests upon the practica- 
bility of propelling the stylus in the groove across the surface of the 
record without a feed screw or other mechanism. By such adaptation 
to what is known in the art as a zigzag record (complainant's record), 
certain imperfections in the talking machine were overcome, and 
sound, when reproduced, was rendered more intelligible. There was, 
I think, patentable novelty in the method which accomplished the re- 
sults stated. The broad claims in suit in my judgment cannot be 
restricted to a record of even depth, such as described in the spéci- 
fication. The essence of such claims would seem to include a sound 
record, which, when in juxtaposition with a diaphragm and stylus 
propelled in the manner described, is thereby enabled to successfuUy 
accomplish the primai object and purpose of the invention. 

The next défenses, prior use and abandonment, may be considered 
together. The proofs show that the patentée used his machine and 
gratûitously delivered a lecture in relation thereto in the city of 
Philadelphia on May 16, 1888, to an audience of a bout 200 persons, 
more than two years before the application in suit, and that prior 
thereto, in the year 1887, he published an article in a periodical, the 
Electrical World, relating to his said discovery. He expressly stated 
in his lecture that the exhibit machine was the hasty resuit of a new 
mechanism, and the accomplishment should be measured by its future 
possibilities, and not wholly by the démonstration. It is not claimed 
that there were any sales of the instrument at the time of the ex- 
hibition and lecture. Indeed, it is conceded that the apparatus was 
not sold nor used by other persons until about six years later, when 
the patent in suit was issued. The mère exhibition of the machine 
to an assembled audience to hear an explanation of one's invention 
was not fatal to the patent under the authorities. Shaw v. Cooper, 
32 U. S. 292, 8 L. Ed. 689 ; Egbert v. Lippmann, 104 U. S. 333, 26 L. 
Ed. 755; Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed., 1000; 
Eastman v. Mavor, etc., of City of New York (C. C. A.) 134 Fed. 
844. 

That a complète disclosure was made of the described plan of 
mounting the reproducer diaphragm and stylus in the spécification 
attached to the application filed November 7, 1887, is freely admitted. 
Such disclosure consisted of a machine constructed in accordance 



VICXOE TALKING MACH. CO, T. AMEEIOAK GRAPH. Ca 

with the drawing (Pig. 10) of the earlier application. The diaphragm 
and Stylus were mounted or suspended upon a conveyor arrangement 
having rollers. The inventer did net allow his invention, with his con- 
sent, to be embodied by other persons in a completed machine; and 
no profit or gain, until the patent was granted, was realized as a re- 
suit of the invention. Moreover,* the évidence and circumstanccs 
justify the assumption that the exhibition of the apparatus was purely 
expérimental and in no sensé a public use, within the meaning of the 
statute. In Elizabeth v. Pavement Co., supra, the Suprême Court 
considered the meaning and application of the words public use. 
In the opinion it is stated: 

"But if the inventor allows his machine to be used by other persons generally, 
elther with or without compensation, or if it is, with his consent, put on sale 
for such use, then it will be in public use and on public sale, within the mean- 
ing of the law. * * * Nicholson did not sell it, nor allow others to use it or 
sell It. He did not let it go beyond his control. Hç did nothing that indicated 
any Intent to do so. He kept it under his own eyes, and never for a moment 
abandoned the intent to obtain a patent for it. In thig connection, it is proper 
to make another remark. It is not a public knowledge of his invention that 
precludes the inventor from obtaining a patent for it, but a public use or sale 
of it." 

This doctrine undoubtedly has application to the facts hère. As 
already appears, the patent in suit was issued upon a later application 
than patent No. 5(;4,586. Why the broad clainis of the former were 
not made a part of the earlier application and spécification does not 
appear. Défendant broadly contends that the fact of the omission by 
the patentée to claim the invention in the eariier application, con- 
sidered in connection with the above-mentioned publication in the 
Electrical World and public exhibition, was an abandonment and for- 
feiture thereof. It is true Rev. St. § 4888 [U. S. Comp. St. 1901, 
p. 33831, requires the inventor to point out and distinctly claim the 
improvement or combination which he claims is his invention or dis- 
covery. If he omits so to do, such improvement or combination 
being apparent on the face thereof, he is presumed to hâve abandoned 
the same, and to hâve dedicated to the public that which is not 
claimed. Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783 ; James 
v. Campbell, 104 U. S. 356, 26 L. Ed. 786 ; Stirrat v. Excelsior Mfg. 
Co., 61 Fed. 980, 10 C. C. A. 216; McBride v. Kingman, 97 Fed. 
217, 38 C. C. A. 123. 

But it may be stated as a gênerai rule that "a patent is never in- 
validated by the fact that the invention claimed in it was described, 
but not claimed, in a patent granted subsequently to the making of 
the application for the patent secondly issued, but before it was 
granted." This principle, as enunciated by Judge Blatchford in 
Singer v. Braunsdorf, 7 Blatchf. 521, Fed. Cas. No. 12,897, is thought 
to apply. See, also, Thomson-Houston Elec. Co. v. Elmira & Horse- 
heads Ry. Co. (C. C.) 69 Fed. 257. In any event, it cannot justly be 
claimed from the facts that Berliner has done anything to indicate 
an intention to waive or surrender his discovery. To merely with- 
hold a patent from the public has never been considered an abandon- 
ment; and the adjudged cases uniformly hold that an inventor may 
hâve a patent for an invention described, but not cHimed, by him in 
140 F.— 55 



868 140 B-EDEKAL EEPOBTEB. 

a prior patent to himself. Graham v. McCormick (C. C.) 11 Fed. 
859 ; Vermont Farm Machine Co. v. Marble (C. C.) 19 Fed. 307 ; 
Eastern Paper-Bag Co. v. Standard Paper-Bag Co. (C. C.) 30 Fed. 
63. In the latter case the language of the Suprême Court in Miller 
V. Brass Co. and James v. Campbell, supra, was interpreted as apply- 
ing to reissues under the statute. «It was broadly held that the de- 
scription of another invention in a prior patent by the same inventer 
does 'not forfeit his right to afterward take eut a patent for such . 
invention. In this case the patent on the earlier application, as-has 
been stated, was issued subséquent to the patent in suit. I am un- 
able to perceive how the patentee's failure to claim the invention 
described in his earlier application can be construed as an abandon- 
ment thereof. It is true an abandonment of an invention by a 
patente^ tO the pubHc is a question of fact, and may be established 
by the patentee's intention to abandon, or by inferences consistent 
therewith. Rifle &.Cartridge Co. v. Arms Co., 118 U. S. 22, 6 Sup. 
Ct. 950,' 30 L. Ed. 53; Planing Machine Co. v. Keith, ICI U. S. 
479,?5l,.,Ed. 936. 

The burdën, however, is upon the défendant to show that the in- 
vention was abandoned. Wyeth v. Stone, Fed. Cas. No. 18,107. Nor, 
indeed,. should évidence of abandonment rest upon doubtful or con- 
troverted inferences. The publication in the Electrical World is not 
entitled to the probative weight claimed by the défendant. The rule 
is that the prior publication, in order to anticipate, must fuUy and 
clearly describe the invention, so as to enable the skilled in the art 
to completély understand it and reproduce the apparatus without 
assistance from the patentée. Badische Anilin & Soda Fabrik v. 
Kalle (C. C.) 94 Fed. 163; Cohn v. Corset Co., 93 U. S. 366, 23 L. 
Ed. 907. The prior publication, based upon the article mentioned, 
is not within the rule stated. 

The elicited facts are thbught to be foreign to sustaining the as- 
serted défenses; and hence, infringement not being controverted, 
complainants are entitled to a decree adjudging .the validity of the 
patent and its infringement, and for an injunction' againstthe use of 
the machines or devices made in violation of claims 5 and 35 of the 
patent in suit, with costs. 



NEW ENGLAND MOTOR CO. v. B. F. STURTBVANT CO. 
(Circuit Court, S. D. Neiw York. October 10, 1905.) 

1. PATENTS-^ANtlOnPATION ^INOPERATIVE DEVICE. 

: A patent cannot, as ap anticipatipn, properly hâve applied IntQ It, from 
necqssity, more than It falrly shows, to make It an opéra tlve structure. 
Whàt Is requlred, and lidt so shown, is left for later Inventors. 

2. Same — ^lNFBiNGEMENT--Ei-EbTEic Motor Fbames. 

The Burké patent, No. 6311518, for an eleotrlc motor or generàtor, the 
essential featurfe of whlch is an armature cradle supported by the magnet 
frame and reïûiovably and revçrslbly attached.thereto for the purpose of 
securing a pèrmanently perfect àlignment of the bearings and a machine 
which can be reversed and affixed to tlie ceillng when desired, without 
interf ering with the adjustment ôf the armature, was not anticipated and 
:: disclosés patentable invention; also held infringed. 
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3. Saïie — Pkiob Invention. 

The Biiss patent, No. 669,574, for a dynamo-electric machine, consid- 
ered, and held valid as agalnst tùe daim of prier invention and use by an- 
other ; also held Inf ringed. 

4. Same. 

One who conceived an Invention and exercised diligence In fliing an appli- 
cation is entitled to a patent therefor, altiiough it was flrst reduced to prac- 
tice by another, to whom it was disclosed by the inventer. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 113- 
119.] 

In Equity. On final hearing. 

Clifton V. Edwards, for complaînant. 

Omri F, Hibbard and Horace Van Everen, for défendant. 

HAZEL,, District Judge. This action is for infringement of letters 
patent No. 631,518, to James Burke, dated August 20, 1899, for im- 
provement in an electric motor or generator, and letters patent No. 
669,574 to Donald M. Bliss, issued March 13, 1901, for improvement 
in a dynamo-electric machine. Complainant corporation owns both 
patents by assignment. The improvements specified are capable of 
conjoint use, and défendant admittedly embodies such inventions in its 
apparatus. The défense in relation to the earlier patent is anticipa- 
tion ; and the défense as to the later is that one Balcome, an employé 
of the défendant, was the prior inventor; the patentée having sur- 
reptitiously and fraudulently appropriated to himself the invention 
and having patented the same. 

The Burke patent will be considered first. The spécification states 
that the invention "relates to electric motors or generators, and has 
particular référence to the f rames thereof. The object of the in- 
vention is to construct a machine in which the armature shall be con- 
centrically placed in the magnet field in perfectly aligned bearings, 
which latter shall be permanent and not liable to displacement by use 
of the machine or other cause." In the machines of the prior art 
there was encountered difficulty and inconvenience, owing to the arma- 
ture shifting or moving out of its place in the electric field on account 
of the displacement of the bearings in relation to the frame. The 
operativeness of the motor to not inconsiderable degree depended 
upon constantly maintaining the armature concentrically in the mag- 
net field, and, inasmuch as the bearings support the armature, this 
could be accomplished only by their true alignment with each other. 
The objectionable displacement of the bearings invariabiy occurred 
whenever the parts of the device — the bearings and armature — were 
reassembled after a temporary séparation or removal from their sup- 
ports. Another object was the adjustment of the armature so that it 
could easily be removed from the magnet frame without taking it out 
of the bearings. The desideratum of the inventor evidently was to 
contrive a mechanism which would permanently secure a perfect 
alignment of the bearings and'to adjust the armature so as to permit 
its removal without displacing the bearings. Thèse advantages were 
secured by an addition to the machine consisting of a frame or cradle 
in which the armature was mounted and from which it could be re- 
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moved by simply lifting the same from the frame. Gaims 1 and 3 are 
involved. They read as follows : 

"(1) In a motor or generator, the comblnatlon wlth the magnet frame ot the 
machine, of a cradle adapted tô support the armature of the machine, and be 
supported by the magnet frame, substantially as described." 

"(3l In a motor or generator, the comblnatlon wlth the magnet frame, of a 
cradle harlng a pluralty of permanently mounted bearlngs for the armature 
shaft thereln, aald cradle being clamped to and supported by sald magnet 
frame, substantially as described." 

It will be observed that claim 1 is for the combination in a motor 
or generator of a magnet frame of a cradle adapted to hold the arma- 
ture and supported by said magnet frame. Claim 3 provides for clamp- 
ing the cradle to the magnet frame and ^ving it permanently mounted 
bearings for the armature shaft. The drawings attached to the 
spécification are shown in the following : 



IX^.â 




The parts in détail are as follows : (1) The front view of the motor 
' or generator ; (2) an end view ; (3) an upper view of the support- 
ing frame or cradle; (4) an end view of the modified form of the 
invention. The utility of the invention is unquestioned. It is shown 
. by the évidence that for a variety of causes it was difficult in practice 
to obtain a perfectly parallel bore to the pôle faces of the field magnet, 
and that the true center or alignment of the field magnet of the arma- 
ture to the path of electricity usually varied after the parts had once 
been separated. Such alignment in relation to the pôles may be ob- 
tained in the Burke patent by simply pushing the frame or cradle 
sufficiently to one side or the other so as to permit the field magnetism 
to hold the armature between the bearings. The construction could 
easily be reversed and affixed to the ceiling whenever desired, without 
changing or varying the space between the pôles and the armature 
by such changed position, or interfering with the true adjustment of 
the latter. Upon this point the spécification says : 
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"It wlll be seen that the parts of the magnet frame may be reversée! wlth re- 
lation to the cradle or bearing frame ; that is, the part shown as the lower part 
in the drawings may be used as the upper part, and the machine thus reversed 
can then be readily attached to the celling." 

The magnet frame at the lower end in one form of machine is pro- 
vided with so-styled feet (figure 2) to facihtate attaching the apparatus 
to the ceiling. 

Having stated the character and object of the invention, the antici- 
pating devices may be considered. In the patent to Van Depoele, 
No. 275,549, dated April 10, 1883, a somewhat similar cradle or yoke 
to support the armature bearings is shown, which is integrally secur- 
ed to the center of the magnet frame between the field coils. The 
armature can be removed only by removing' an upper sleeve and the 
top of the boxes in the bearings. To lift or remove both the cradle 
and armature together it is necessary that the cap, upper pôle pièce, 
and winding be first removed, and then the cradle with the armature 
can be raised from the magnet frame, or the armature alone may be 
taken from its position. Evidently the object of the patentée was 
not the removal of the cradle with the armature. The language of 
the claims in suit is probably applicable to the description of the Van 
Depoele apparatus, but still I am of the opinion that the latter device 
does not anticipate the former. Complainant's évidence indicates 
that the Van Depoele machine is inoperative on accountof the short 
circuiting by the iron pièces F^. In explanation of the inefiiiciencies 
of the Van Depoele device, complainant's witness Burke says : 

"In ail dynamos and motors it is necessary to hâve a flow of magnetism 
through the armature, and this is the object of the magnet frame and magnet 
coils which are so arrangea in ail operative machines as to produce a flow of 
magnetism in the armature. In the Van Depoele machine, the pièces F2 shunt 
the magnetism away from the armature, and, therefore, the object of the mag- 
net frame and the magnet coils Is defeated and the machine is consequently 
inoperative." 

Thèse observations are corroborated by the witness Bliss and are 
uncontradicted. Défendant contends, however, that ihe objection or 
inefficiency of the Van Depoele device is not entitled to probative 
weight, as such defects do not relate to the mechanical construction 
of the cradle or yoke and only affect its magnetic feature. This prop- 
osition is not maintainable, because the magnet frame is dépendent 
for its successful operativeness upon the relative setting or align- 
ment of the varions parts of the machine. Moreover, the Van 
Depoele apparatus does not indicate to the art a motor with a re- 
movable or réversible armature cradle, as claimed in the Burke pat- 
ent. The rule is well established that: 

"A patent cannot, as an anticipation, properly hâve applied into it, fron. 
necessity, more than it fairly shows to make it an operative structure. What 
is requii-ed, and not so shown, is left for later inventors. Dasliiell v. Grosven- 
or, 162 U. S. 425, 16 Sup. Ct. 805, 40 L. Ed. 1025; Universal Winding Co. v. Wil- 
limantic Llnen Co. (C. C.) 82 Fed. 228; WIrt v. Farrelly (C. 0.) 84 Fed. 890." 

In the Thomson-Houston unpatented apparatus of 1891 is shown 
a motor having a cradle for running elevators. The cradle is clamp- 
ed between the upper and lower parts of the magnet frame and not 
around it, as in complainant's device. The exhibit model in evi- 
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dence is not an accurate reproduction of the machine, as it omits 
the supports at the lower, part. The following sketch taken from 
cômplainant's brief is a reproduction of the Thomson-Houston 
apparatus : 




Regarding this machine, cômplainant's expert witness Bliss says: 

"The ctadle of this motor is not of a syinmetrical shape relative to the 
point where It cornes in contact wltli the posts which are cast on the pan or 
subbase. On account of this fact it wonld be impossible for the customer to 
reverse thiS cradle wlth the parts fumlsheS wlth the machine. * * * As 
the two halves of the fleld magnet frame are Identical in sbape, being wrought 
Iron forglngs, there would be no object in reverslng them relative to tlie cradle, 
as when reversed the machine would hâve exactly the same form and ail parts 
would, in effèct, hâve the same relative position as before. Owing to the man- 
ner in which this cradle ia assembled, it would be necessary to take it ail 
apart and remove it from Its base or pan, which has the post east on it, before 
any effort could bê made to reverse the cradle relative to the fleld magnet." 

The testimony upon this point of the witness Burke is to a similar 
effect. It will be noted that stress is laid upon the importance of the 
supports or subbase as indicated by the figures 2, 3, and 8, 8. The 
subbase apparently was necessary to insure the successfui operative- 
ness of the apparatus, for otherwise its entire weight would be borne 
by the field coils, an obviously detrimental expédient. It is true that 
the apparatus like the device of Burke consists of three parts, the up- 
per and lower sleeve of the magnet frame and the armature support- 
ing cradle. Défendant contends that a perfect alignment of the arma- 
ture bearings is secured in the Thomson -Houston device, and that 
the armature may be removed without being taken from the bearings. 
This contention is not substantiated by the facts. To remove the 
armature and cradle together the upper part of the magnet frame is 
détachable upon withdrawing the bolts 6, 6 ; when that is done the 
cradle must be detached from the base support by taking out bolts 
3, 3, and with the lower part of the magnet frame still attached must 
be turned over before said lower part of the magnet frame can be 
removed by withdrawing bolts 7, 7. In the Burke device, on the 
other hand, as aiready stated, the armature frame or cradle may 
readily be detached by simply raising the upper part of the magnet 
frame. Every vital part of the Burke apparatus appears to hâve 
been constructed with a view to the removableness of the cradle and 
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armature together with the least possible difficulty and to enable re- 
versing the machine so that at the user's option it may be suspended 
from the ceiling. I hâve reached the conclusion that the alleged 
anticipating device is not adapted for ceiling suspension, nor are the 
parts in question separated in the manner or with the facility of the 
Burke apparatus. The real principle of the latter is not found in the 
apparatus claimed by the défendant to be anticipatory. The patentée 
probably has not accomplished anything of amazing value or merit, 
but he has exploited a commercially successful machine which has 
patentable merit, in which the weight of the armature is borne by the 
cradle bearings and the required concentricity of the armature in 
relation to the path of electricity is thereby maintained. He has 
brought into the electric motor field a machine in which the armature 
may easily be removed without being taken out of its bearings. In 
this respect I think the antécédent art was improved and the in- 
ventive faculty was exercised beyond mère mechanical skill, and 
thcrefore the prior apparatus in question does not anticipate the Burke 
patent în suit. 

The Bliss patent: The infringing claims, which are 1, 2, and 5, 
read as follows : 

"(1) The combina tion with the fleld magnet frame havlng a symmetrieal 
Inner surface, of an armatiire cradle containing bearings for the armature 
and adapted to be supported upon the inner surface of said frame, the said 
cradle havlng a symmetrieal surface to correspond with and engage that of 
the frame, as set forth. 

"(2) The combination with the fleld magnet frame havlng Inwardly pro- 
Jecting pôle pièces, of an armature cradle provi^ed with a supporting portion 
fltting the inner surface of said field magnet frame, whereby the said cradle 
and armature may be inserted or removed endwlse without disturbing the 
fleld magnet frame or pôle pièces." 

"(5) In a dynamo electric machine, the combination with the fleld magnet 
frame provided with an inner cylindrical surface, of an armature cradle hav- 
lng external cylindrical supporting surface portions of a diameter substantial- 
ly equal to that of the inner surface of a frame, as set forth." 

The single question to be decided is whether Bliss has surrepti- 
tiously appropriated to himself the prior invention of another and 
patented the same. Thïs défense can only be established upon a 
satisfactory showing that the invention was conceived by Balcome 
or the defendant's witness Bowles and completed by them or either 
of them. It is a gênerai rule that he is the inventer and is entitled 
to the patent who originally completed and perfected the machine so 
as to render it capable of useful opération. The facts hère, however, 
indicate as will be shown later, that the patentée conceived the idea 
which he subsequently disclosed to an employé of the défendant, who 
the défendant claims mnde the first machine. Under the circum- 
stances and the évidence in this case, even if Bliss did nothing toward 
perfecting his conception, it is unimportant that he may not hâve 
been the first to complète the motor. Standard Cartridge Co. v. 
Peters Cartridge Co., 77 Fed. 630, 23 C. C. A. 367. He testified, 
however, that the improvement was actually constructed under his 
supervision while in the defendant's employ; but, even though Bal- 
come reduced it to practice, assuming the invention to hâve been 
disclosed to him, as claimed by complainant, Bliss must still be re- 
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garded as the inventor, especially in view of his unquestioned dili- 
geiice in filing his application for a patent. 1 Robinson ôti Patents, 
§ 375.; It appears by the évidence that in the summer of 1898, before 
entering the defendant's employ, Bliss had disclosëd hiâ invention to 
the witnesses Holland and Bickel, using a rough sketch in explan- 
ation thereol. Balcome, at the date of the disclosure to him in 
August, 1898, by the patentée, was draughtsman or designer in tlie 
employ of the défendant. The improvement was incorporated by him 
in a motor (type B) of defendant's manufacture. The détails after 
disclosing the sketches of the invention to Balcome are thus narrated 
by the patentée: 

"Mr. Balcome previous to thls time had started on new designs for a motor 
to take tUe place of one shown on the records and generally known as the 
Adams motor. The drawing of thls motor had not been completed when 
It was flrst,shpwn to me. The détails of the bearlngs, the method of support- 
ing thém, ïind some other minor détails had not been completed. As the re- 
sult of my consultation wlth Mr. Balcome, he Incorpora ted the cradle form of 
bearing support, the spécial form of self-alignlng bearing thls new motor 
whlch Is shown on the records and generally known as Type B motor. After 
work had been started in the dranghtlng roqm on thls motor, I made no fur- 
ther sketches but had fréquent Interviews wlth Mr. Balcome on the subject. 
To the best of my recollection, the détail drawings, tracings, prints, etc., were 
finally complet^ about the flrst of the year, 1899." 

Balcome dénies that the invention was disclosëd as claimed, or 
that any sketches embodying the same were exhibited to him. He 
claims that one Bowles, a government naval employé, in the autumn 
of 1898 first suggested the improvement. I hâve examined the évi- 
dence of the défendant rellting to the asserted prior use and inven- 
tion, but I am not satisfied that Bliss prima facie is not the true and 
original inventor. The évidence as a whole is thought insufîîcient 
to sustain the défense. 

My conclusion is that the Burke patent in suit is valid and not 
anticipated, as claimed by the défendant. The patent to Bliss was 
not surreptitiously obtained, and the patentée is the first and original 
inventor of the apparatus described in the Spécification. Such patents 
being held valid by the court, infringement is not questioned, and ac- 
cordingly the complainant is entitled to a decree, with costs, that the 
défendant infringes claims 1 and 3 of the earlier patent and claims 
1, 2, and 5 of the later, together with an injunction and accounting. 
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(Clrciilt Court, W. D. Pennsylvania. October 23, 1905.) 

No. 16. 

Patents — I nfrinoement — Mireobs. 

The Wright & Curry patent. No. 631,033, for a mlrror, construed, and 
hslê not anticipated, valid, and Infrlnged as to claims 3, 4, 5, and 6. 

In Equity. On final hearing. 

Joseph M. Nesbit, for complainant. 
Christy & Christy, for respondents. 
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BUFFINGTON, District Judge. This bill in equity, brought by the 
Penn Electrical & Manufacturing Company against John M. Conroy and 
others, charges infringement of claims 3, 4, 5, and 6 of patent No. 631,- 
033, for a mirror, granted August 15, 1899, to John A. Wright and 
James H. Curry, assignors to complainant. Validity of the patent is 
not questioned, and the sole issue is infringement. This is alleged in 
exhibits numbered from 1 to 6, respectively. The validity of the pat- 
ent having been sustained in a suit in the Northern District of Illinois 
(reported in 121 Fed. 83, 57 C. C. A. 334, Régent Manufacturing Com- 
pany V. Penn Electrical & Manufacturing Company), this court, de- 
clining to pass at that time on the other exhibits, granted a preliminary 
injunction, enjoining the manufacture of No. 6. The case now cornes 
for final hearing. 

The expressed object of the patent in suit was to provide a mirror 
"mounting in the form of a folding frame," and "means for securing 
the mirror in its mounting," se that the frame could be used "either on 
a stand or easel, for supporting the mirror on a dresser, or, when com- 
pactly folded, as a handle, for constituting the mirror a hand glass." 
The device is best explained by the figures in the patent, herewith ac- 
companying; No. 1 showing its use as a hand glass, and No. 3 as an 
easel: 



J'iS9 




The claims hère în question, rejected by the patent examiner, were on 
appeal allowed by the examiner in chief, whose action is recited and ap- 
provingly commented upon by the Circuit Court of Appeals in the case 
above referred to, as fôllows: 
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"The board of examinera In chlef nnanimously reverse^ the décision, say- 
lag, among other thinçs; 'The ïrame of Initier Is not ada^ted without 
change to support the clamps of Heinèken. This device is one clearlj- an im- 
provement over Ritter's, and «ontains novelty which is moré than the resuit 
of merely copying or uslng au old device In the place of, Ritter's prongs and 
holes.' , So the applicants never acquiesced in the examiner 's action, the 
examiner dld not require the amendment as a condition précèdent to the al- 
lowance of claims narrower than orlginally made, ^nd the appellate tribunal 
allowed the claims after examlnlng the device, In the spirit that giveth llfe." 

An examination of thèse références satisfies us also of the correctness 
of this action of the board. The device has proved a decided commer- 
cial success. During the first year (1899), over 100,000 of the patented 
mirrors, in 1900, over 126,000, and in 1901, over 150,000, were sold by 
complainant, while up to the time this suit was begun (February, 1904), 
upwards of 3,000,000 of them had been marketed. It is obvions, also, 
that the device enables a manufacturer to use a large amount of small 
pièces of plate glass, which would be useless except for cullet. Due ex- 
amination of the prior art does not disclose any unitary structure, com- 
posed of a mirror frame and holder, in which a pièce of glass without 
mounting in a frame was used as a hand mirror. It is true the prior art 
showed the separate, individual éléments of an unframed beveled edg- 
ed mirror, of a spring-armed supporting frame or stand, and of spring 
grooved releasing clips adapted to be mounted in the arms of a sup- 
porting frame; but this invention consisted in uniting such separate, 
individual éléments into a single, co-operating, unitary structure, 
which was new in the art. In that regard we concur in the views ex- 
pressed by Judge Baker in the case referred to, wherein he says : 

"Was a patentable comblnation formed by bringlng together thèse old élé- 
ments — an unframed mirror, wlth beveled edges, a spring-armed supporting 
frame, and grooved clips, adapted to be rotatably mounted in the arms of 
the frame? * • • Thus, by; the co-operation of the three old éléments is 
produced a unitary resuit, the qulck, easy, and sure adjustabllity of the mir- 
ror wlth respect to helght and angle. The improvement is confessedly novel. 
Its utillty, apparent on its face, is reaffirmed by its great success. But dld 
the production of it requiré the exercise of the Inventive faculty? The con- 
junction of Its bçlng a true mechanlcal comblnation, Its novelty, its great 
utillty, and Its notable commercial success, is persuasive that more than 
mechanlcal skill was reqnlred in taking this nevr step in the very, very 
anclent art of supporting and adjustlng mirrors. The device seems exceed- 
ingly simple. But its very simpliclty in such an old fleld should be a warn- 
ing against a too ready acceptance of the ex post facto wisdom of the by- 
stander." 

Tuming now to the question of infringement, we consider Exhibit 
No. 5 with référence to clàim 3. The éléments of that claim are : (1) 
Glass. (2) A spring métal frame, normally narrower than the glass. 
(3) Clips grooved on their inner edges, and having fixed, rotatable 
mounting in the frame sides. (4) The grooved clips being also adapted, 
on expansion of the frame, to embrace and fractionally hold opposite 
edges of the glass at any desired point in the length of the latter. In the 
alleged infringing Exhibit No. 5, respondents make, before the glass is 
inserted in it, a square métal laterally-flexible frame. Its sides are 
so tightly locked together by an M-shaped spring that the normal width 
between the grasping clips is narrower than the glass to be inserted. 
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Thèse clips are grooved on their inner edges, hâve rotatable mounting' 
in fixed engagement with the frame sides, and, upontheexpansionof the 
frame to insert the glass, engage and frictionally hold its opposite sides 
at any desired point in its length. It will thus appear that, with the 
frame thus made narrower than the glass to which it is to be applied, 
the device embodies each élément of the third daim, and when it is 
sprung open, to receive. the wider pièce of naked glass, ail its éléments 
co-operate in the same way, by the use of the same mechanical principles 
of spring and friction, to hold such glass for the same purpose as does 
complainant's device. It is true respondents' device shows the élément 
of an M spring uniting the clips, the effect of which is, when the frame 
is in a normal condition, to spring the side arms in, and make the frame 
narrower than the glass. We, however, fànd nothing in the art which 
requires us to read into the claim the means by which a spring force 
is imparted to the springing frame. In the absence of any limitation in 
that regard in the claim, it would seem a mère choice of mechanical 
means whether the spring force is due to the resiliency of the spring 
arms themselves, or to a subsidiary agency, which imparts resiliency to 
them. The respondents' device, then, containing ail the éléments of 
the claim, why should it not be held to inf ringe ? Because, it is alleg- 
ed, the claim cannot, in view of the use of the Curry mirror prior to 
the patent in suit, be given a broad enough construction to cover re- 
spondents' device. We cannot accord any such efïect to this Curry 
mirror. It consisted of a spring wire holder, provided with inward- 
ly grooved clips. This holder was normally narrower than the glass. 
Its spring outward allows the mirror to be inserted, and the spring in- 
ward thereafter holds the mirror in place. The spread of the wire, its 
retractile force, and its grip on the glass in no way affected or were 
affected by the supporting frame in which it was afterwards placed. It 
(the frame) simply formed a unitary, individual structure, which grip- 
ped the glass. The ends of the wire were lugs or pivots, which were 
inserted into holes in the frame, when it was sprung to receive such 
wire ends. There was no fixed engagement between the frame which 
held the glass and the standard in which the frame was pivoted. The 
clips or holding wire had no "fixed, rotatable mounting in the frame 
sides" which the patented device bas, and which is one of the élé- 
ments of the claim in question. This élément is one which makes com- 
plainant's device a unitary, co-operating one. In both complainant's 
and respondents' device, when the arms are sprung apart, the glass is 
released from the clutch of the clips, but in Curry's device such is not 
the case. In that respect the Curry device is the same as Ritter's, 
which, as held by the patent office, was a différent type of structure. 
The Curry device, therefore, does not inf ringe the claim, and its prior 
use is not an anticipation. That this élément of the claim — that of a 
"fixed, rotatable mounting in the frame sides" — is an élément of sub- 
stantial importance in the device is shown by the fact that in the patent 
No. 733,163, which respondents obtained for their device, they say: 
"The lug 5 is adapted to make engagement with the standard, being 
preferably pivoted to the standard." 
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In view of the infringement shown in Exhibit No. 5, it follows that- 
Exhibits No. 1, 2, 3, and 4 also infringe, and while No. 6 is seemingly 
différent in form, yet analysis of its construction shows that it embodies 
each and every élément of the claim. The lug of the clip is located at 
its inner, instead of its outer, end, and instead of being pivoted in the 
supporting frame, that member is pivoted in it. To us thèse are mare 
alternative forms of construction. Being of opinion the device of the 
patent was of merit and value, and that respondents' devices infringe, a 
decree will be entered so holding. 



GENERAL ELECTRIC CO. V. McLAREN. 
(Circuit Court, D. New Jersey. October 16, 1905.) 

1. INJTJNCTION — CONTEMPT PBOCEEDINGS FOB VIOLATION — BUEDEN AND MeAS- 

XTBE OF PBOOF. 

The.bûrden of proof to establish the violation of an Injunctlon resta 
upon the complainant, and the défendant is entitled to the beneflt of 
every reasonable doubt. The court should be convinced that its writ of 
Injunetion has been vlolated before it adjudges a défendant in contempt 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dlg. Contempt, § 183 ; 
vol. 27, Cent Dig. Injunctlon, §, 514 ; vol. 38, Cent. Dlg. Patents, § 618.] 

2. Patents — Violation op Injunction — ^Evidence Considehed. 

Affldavlts alleging that défendant had vlolated the injunctlon of the 
court restrainlng hlm from practielng the process of the Howell patent 
No. 726,293, and answering affidavits, considered, and the évidence held 
insufficlent to warrant an attachment for contempt. 

In Equity. Suit for infringement of letters patent No. 726,393 for a ' 
process for exhausting incandescent lamps, granted to John W. Howell, 
April 38, 1903. On ruie to show cause why défendant should not be 
adjudged guilty of contempt for violation of injunctlon. 

Richard N. Dyer (John Robert Taylor, of counsel), for complainant. 
W. M. Brown, for défendant. 

CROSS, District Judge. Upon application of the complainant on ex 
parte affidavits, this court allowed a rule to show cause why the défend- 
ant should not beadjudged guilty of contempt of court for violation of an 
inj'unction prohibiting him from making lamps or practicing the process 
of letters patent No. 736,393 in exhausting lamps, or from in any way 
further infringing upon said letters patent. The injunetion was serv- 
ed on the défendant on the 13th day of January, 1905, and was issued 
pursuant to thé final decree of this court in said cause, made in the 
month of January aforesaid ; a decree pro confesso having been entered 
in said cause on the lOth day of December, 1904. The moving papers 
consist of the affidavits of Albert R. Page, Mary Kenny, and Arthur E. 
Little, and the dépositions of the défendant and Bertha Sincock, taken 
before a master on an accounting. Page, Kenny, and Sincock were at 
one time employés of the défendant for longer or shorter periods. The 
witness Sincock was in the employ of the défendant for only a part of a 
day, some time in the summer of 1904. Page, after working for the de- 
fendant for nearly six months, left his employ either on the day the in- 
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junction was served or the day after. He swears it was the day after. 
Four witnesses for the défendant, however, say that it was the same 
day. He testifies that changes were made in the apparatus of the de- 
fendant the very day that the injunction was served, and that thèse 
changes were made, as he understood, "simply as an attempt on the part 
of the défendant to obtain the benefits of exhausting lamps through the 
use of the complainant's process, and evading, if possible, the injunc- 
tion served upon him." This was the statement of his primary af- 
fidavit. In his aiïidavit of rebuttal he says : 

"Posslbly thls change [In the apparatus] was not made for the purpose 
of avoiding or In the attempt to évade the effect of the injunction, but that 
was the understanding I obtained at the time the change was made." 

At the best it was only the understanding of the witness, and does not 
appear to hâve been based upon any statement of the défendant, or of 
any one authorized to speak for him. If the changes were in f act made, 
and for the purpose indicated by the witness, it is not easy to discover 
why he was discharged the next day, because, as he says, the défendant, 
"in view of the injunction, had decided to close down his factory." 

Under the circumstances, I am constrained to find that Page left the 
defendant's employ on the day when the injunction was served, since 
four witnesses are certainly less likely to be mistaken than one. Mary 
Kenny, who has also furnished an affidavit for the complainant, states 
that she entered the employ of the défendant on February 27, 1905, and 
left it on the SOth day of March, succeeding. At the time she enter- 
ed his service, she was an employé of the complainant, and was induced 
by the complainant to enter the defendant's service for the purpose of 
ascertaining the method adopted and used by him in exhausting lamps. 
She does not state how many lamps she exhausted, but she says that 
lamps to the extent of between 250 and 300 per day were exhausted 
each working day by the défendant, and that exhausting lamps was the 
main work she did. Ail of the witnesses of the défendant say that she 
never exhausted a single lamp unassisted while she was there, and that 
she was unfamiliar with the defendant's process ; and two of the wit- 
nesses swear that she personally admitted to them that she did not know 
how to and could not exhaust a lamp by the defendant's process. 

The only other witness for the complainant is Arthur D. Little, an 
expert who, assuming that the affidavits of Page, Kenny, and Sin- 
cock set forth the process of exhausting lamps used by the défendant, 
says that the process so described is covered by the complainant's pat- 
ent in suit, and that the use of such process is an infringement of its 
patent. It is obvions, however, that his opinion, so far as it is based 
upon the affidavits of the witnesses Page and Sincock, is without foun- 
dation. They both describe the process in use by the défendant prior 
to the service of the writ. Therefore the only real basis for the expert's 
opinion rests upon the disclosures made by the first affidavit of the wit- 
ness Kenny, as her second affidavit was made subsequently to his. As 
to her, we observe that she was an employé of the complainant just prior 
to her entering the defendant's service, that she entered it at the instance 
of the complainant and in its interest, and that her testimony is contra- 
dictcd by several witnesses on material points. Thèse considérations 
niake it unsafe to rest this case upon her sole affidavit. The court must 
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have more than a suspicion thàt the défendant has violated its injunc- 
tiori Before it can hold hini to be in contempt. 

On a motion for an attachment for c©ntempt on account of the viola- 
tion of an injunction issued tô restrain the infringement of a patent, it 
must appear clearly and indisputably that the infringement continues. 
Smith V. Halkyard et al. (C. C.) 19 Fed. 603. In the case of Cimiotti 
Unhairing Co. v. Frolloehr et al. (C. C.) 121 Fed. 561, Judge Lacombe, 
while strongly of the impression that the change made by the défendants 
in their original infringing machine was colorable, nevertheless said : 

"Strong Impressions are ndt sliilieient warrant for holding a person in 
contempt, when .such holding ■woiald involve hls imprisonment." 

In Accumulator Co. v. Consolidated Electric Storage Co. (C. C.) 53 

Fed. 793, 796, Judge Green, of this circuit, says : 

"With this doubt, then, as to the character of the defendant's grid exist- 
ing, I think I should not grant the motion for attachment This proeeeding 
is criminal In its nature ^nd character, and the same rule should govern 
as in the trial of Indictments. The burden of proof establishing violation 
of the injunction Is upon the complainant,, and the défendants are entitled 
to the beneflt of any reasonable doubt." 

In California Paving Co. v. Moliter, 113 U. S. 609, 618, 5 Sup. Ct. 
618, 28 L. Ed. 1106, the court says, Judge Bradley delivering the opin- 
ion: 

"Process of contempt Is a severe remedy and should not be resorted to 
where there is fair ground of doubt as to the wrongfulness of the defendant's 
conduet." Celluloïd Mfg. Co. v. Chrolithlan Collar & CufC Co. (C. C.) 24 Fed. 
585. • 

Cases of this character could be multiplied, but enough have been cit- 
ed to show the rule which should govern the court on this motion. 

The complainant, however, insists that the fact that the défendant has 
failed to set forth in détail the process used by him since the service of 
the injunction in exhausting lamps, is tantamount to an admission that 
he is violating the injunction ; but an examination of the cases cited in 
its behalf does not bear out the position. In some of the cases referred 
to, the complainant ofïered no évidence at ail, in others, access had been 
denied to the defendant's faetory, and in others, the défendant said he 
did ndt know whether he was violating the injunction or not. Undoubt- 
edly the fact that' a, défendant does not disclose his process when char- 
gea with continued infringement in violation of an injunction,isa proper 
matter for the serious considération of the court, and unexplained should 
be taken strongly against him; In this case, however, I think the de- 
fendant's oiïer, made upon the accounting before. this proeeeding was 
instituted, again in his affidàvit on this motion, and renewed by his coun- 
sel on the argument, that his faetory was open to the inspection of any 
expert that the complainant might send there, négatives any implication 
which otherwise might arise from his failure to disclose his process in 
détail. In this connection it should be added that the défendant ex- 
plicit.ly dénies that he has disobeyed in any respect the mandate of the 
court, and dénies that he has exhausted or is now exhausting lamps un- 
der Gomplainant's patented process. Upon the whole case, I am not 
convinced that the défendant is violating the injunction. 
i- The motion is therefore, denied. 
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MAELIN FIREARMS CO. v. SPARKS. 

(Circuit Court, D. Connectieut. Novembeu 29, 1905.) 

No. 1,197. 

Patents— INFKINGEMENT — Magazine Guns. 

The Hepburn patent, No. 584,177, for a magazine gun, construed on 
motion for a preliminary injunction, and held infringed as to claims 1, 
2, 3, 4, 7, and 8. 

In Equity. Suit for infringement of letters patent No. 584,177, for 
a magazine gun, granted to Hepburn June 8, 1897. On motion for pre- 
liminary injunction. 

R. C. Mitchell, for complainant. 
Milton A. Robinson, for défendant. 

PLATT, District Judge. The independent side plate feature of the 
complainant's gun, made under Hepburn 's patent, No. 584,177, présents, 
as I hâve found in the Dinnan Case (C. C.) 139 Fed. 659, the real ad- 
vance in the art which the patentée disclosed. That feature makes it in- 
dispensable that tenons, or their équivalents, sufficiently separated to 
prevent vertical displacement, shall appear on each plate. How this 
shall be donc is immaterial. That it must be done is a subordinate part 
of the invention. The tenon and recess at one end of both complain- 
ant's and defendant's guns in the Dinnan Case are identical. It was 
pointed out incidentally, in the opinion filed in that case, how the tenon 
function at the other end was perf ormed. It now appears, f rom an ex- 
amination of the Sparks gun exhibit, that the real défendants, while re- 
taining the Chinese copy of complainant's tenon and recess at one end, 
hâve contented thémselves, in their effort to escape the decree, with 
eliminating the particular means suggested in the Dinnan suit as having 
been employed at the other end; but the examination further shows 
that the tenon-like function at the disputed end still exists, because ver- 
tical displacement is still prevented. It is now clear that the binding 
screw perf orms the tenon function at that end, and upon analysis, the 
Sparks gun infringes the letter as well as the spirit of the first four 
claims. 

It is not strictly true to say that défendant has transferred the tenon 
function from one part to another. On the contrary, it now appears 
that in the Dinnan suit défendant had,,a multiplicity of devices which 
performed the tenon function. Assurance was more assured than court 
or counsel dreamed when the cause was at issue. Now, so far as can 
be seen, défendant has taken away ail devices performing tenon func- 
tions except the binding screw, and, by continuing that screw in the dis- 
charge of its former way of operating, has retained the function where- 
by its body, supported by the shoulders of the corresponding recess 
through which it passes, is effectuai to prevent vertical displacement. 
Without passing the binding screw into its last position it fairly per- 
forms its tenon-like function. After having been completely set, the 
function is fully performed, and latéral séparation of the parts is also 
prevented. That the binding screw perf orms thèse two functions does 
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not mitigate the infringement. The real défendants may hâve împaired 
the efficiency of the defèndant's gun, but, since the binding screw still 
serves to prevent vertical displacement, it is just as certainly an infringe- 
ment of the Hepburn patent. 

Claims 7 and 8 stand as they did in the Dinnan Case. Ail that de- 
fendant has presented hère was in the nature of a reargument of the 
Dinnan suit. I am still of the opinion that defèndant's gun in each suit 
infringes those claims. The matter is fairly before me, and it would 
be a shirking of responsibility if I were to offer the peculiar conditions 
existing in this suit as an excuse for avoiding the ultimate conclusion 
to which one must arrive who accepta the premises laid down in the 
Dinnan Case. Complainant's Exhibit, defèndant's gun, is, under the 
construction given the Hepburn patent by this court, just as plainly 
an infringement as was defèndant's gun in the Dinnan Case. 

Let a decree issue in accordance with this opinion. 



DYER et al. V. MATOR, ETC., OF CITY OF BALTIMORE et aL 

■■■■.■' •!■■'.' 

(Circuit Court, JD. Maryland. June 26, 1905.) 
No. 31. 

1. Municipal Corpoeations— Building WHarves and Docks — ^Législative 

Gkant of Pqwer. 

A législative grant of power to a city "to lay out additions and altéra- 
tions to be made to the .public wharves and docks" of the city, made 
after the existipg buildings and structures along the water front had 
been destroyed by fire, Is not tô be so narrovirly Construed as to Umit it to 
the building of additions to existing wharves and docks, but includes 
power lo' enlarge the fàellltles of the port by making new ones, and 
especially where, from the known Insufflcieucy and inadequacy of the 
préviens structures for the purposes of modem commerce, It is évident 
that such was the législative Intent 

2. Eminent Domain — Legality or Gbant of Poweb — Public Chabactee or 

Use. 

A grant of power to a city to condemn property for use in constructing 
wharves and docks in accordance with a comprehensive plan to be 
adopted by the municipal bodies designated Is not invalld, as authori- 
zing thç taking of property for other than publie uses, because some 
of the plers and docks lùay not be at once required for strictly public 
uses, and may be leased by the city to private parties to be used for 
purposes of navigation and commerce, where, under the clty's charter, 
its title is inaliénable, and spécial rights can only be granted for a llmlted 
time and Subject to the power of régulation. 

[Ed. Note. — For cases In point, see vol. 18, Cent. Dig. Bminent Domain, 
§§ 54, 71.] 

S. Constitutional Law — Due Pbocess or Law — Exercise op Power of 
Eminent Domain — Peoceedinqs pob Assessment of Damages. 

Proceedings for the coiidemnatlon of property by a city for public use 
are not invalld, as taking property wlthout due proeess of law, because 
under the statute the assessment of damages Is made by a commission 
appointed by the mayor to hâve charge of the making of the eontem- 
plated public improvements, nor because, in case of appeal from the award 
of damages, the judge is given discretionary power In regard to the 
taxing of costs. 

[Ed. Note. — For casea in point, see vol. 10, Cent. Dlg. Constitutional 
Law, § 880.] 
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4, Eminent Domain — Asbessmekt of Damages — Notice to Pbopeett Ownebs 
— Rea sonableness. 

Where the portion of a city adjacent to the harbor was destroyed by 
flre, and It was a niatter of common knowledge that the city was pro- 
ceedlng to acquire property in the burnt district by condemnation for 
harbor and doclc purposes, provisions of the statute requiring two weeks' 
notice by publication of the meeting of the commission to assess damages 
to property owners af ter the plans for the ' improvement were adopted, 
four days' notice of the time set for reviewiug tne assessment after it 
was made, and two weeks' notice of the right to appeal, which continued 
for fifteen days, are reasouable with respect to the length of notice, and 
do not vlolate the constitutional rights of a property owner. 

[Ed. Note. — For ciises in point, see vol. 10, Cent. Dig. Constitutional 
Law, S 880, vol. 18 Cent. Dig. Bminent Domain, §§489, 490.] 

In Equity. Suit for injunction. On demurrer to bill. 

Arthur W. Machen and Arthur W. Machen, Jr., for complainants. 
W. Cabell Bruce and Edgar Allen Poe, for défendants. 

MORRIS, District Judge. Mrs. Dyer is the owner of property with- 
in the burnt district proposed to be taken by the city of Baltimore for 
the additions and extensions to be made to the public wharves and docks 
and to the basin and harbor of Baltimore, under and by virtue of the 
act of the Législature of 1904, approved March 11, 1904 (Laws 1904, p. 
141, c. 87), known as the "Burnt District Act." This is a bill of com- 
plaint filed by Mrs. Dyer and her husband, who are citizens of New 
York, against the mayor and city council of Baltimore, E. Qay Tim- 
anus, mayor of the city, and against the members of the burnt district 
commission of Baltimore City, asking an injunction to restrain the de- 
fendants from proceeding to condemn Mrs. Dyer's property, and from 
filling up the private docks appurtenant thereto, and from taking posses- 
sion of said property under color of any condemnation proceedings. 

The grounds upon which an injunction is prayed are: First. That 
the schéma of new wharves and docks provided for by City Ordi- 
nance No, 149, and the map accompanying it, are upon its face beyond 
the powers of the burnt district commission granted to it by the act 
of 1904 (Laws 1904, p. 141, c. 87), because the proposed wharves and 
docks are not either additions or extensions to the old wharves and 
docks. Second. That the city is contemplating a fraud upon the burnt 
district act, inasmuch as the act authorizes additions and extensions to 
public wharves and docks, while the city, under color of the power so 
conferred, is really intending to construct wharves which will not be 
public wharves, but will be leased to private individuals and corpora- 
tions for their exclusive use, and the attempt to condemn is really for 
a private and not a public use, in violation of the Constitution of the 
United States and of Maryland. Third. That the machinery of con- 
demnation provided in the act of 1904 (Laws 1904, p. 141, c. 87) does 
not afford the landowner due process of law, because the burnt district 
commission, which is directed to value the property taken, is an agent of 
the city and not an impartial tribunal ; and, further, that the notices pro- 
vided by the act are not reasonable, in that they do not give sufficient 
time to enable the landowner to avail of the right of appeal to a jury; 
and, further, that in case of an appeal and jury trial the costs are to be 
140 F.— 56 
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in thé discrétion of the trial court, The cîty of Baltimore has demurred 
to the bill of complaint, and it is upon the sufficiency pf the bill that the 
■court bas now to pass. 

The act of 1904 (Laws 1904, p. 141, c. 87) is entitled "An act to 
create a commission on the burnt district of Baltimore City, to define 
its duties and powers; to regulate its methods of procédure; to define 
the extent of said district ; to provide for opening, extending, widening, 
straightening and closing streets, lanes and alleys ; for establishing pub- 
lic squares and market pïapejs , building lines and the width of sidewalks 
in said district; for adding to, extending and partly filling the harbor 
and basin of Baltimore City, and for establishing public wharves and 
docks ; and to provide for appropriating a portion of the gênerai sinking 
fund of Baltirnore City and other money for the purposes of this act." 
By à subséquent act of the same Législature (Laws 1904, p. 767, c. 
444), it was provided that, for the purpose of carrying into exécution 
the plan of the improvements to be adopted under the foregoing act, 
there should be submitted to the voters of Baltimore an ordinahce au- 
thorizing a loan of $6,000,000. The above-mentioned act of 1904 
(Laws 1904, p. 141, c. 87) authorized the mayor of Baltimore to ap- 
point four capable and upright citizens, who, with the mayor, ex officio, 
should constitute "the Burnt District Commission," but that no munici- 
pal officer of the city, whether holding a paid or unpaid place under the 
corporation, should be eligible, and that, if in any particular case any 
<;ommissioner should be interested, the mayor should màke a temporary 
appointment to àct in his place. The powers and duties pi thé commis- 
sion are ènumerated in sections S and 3 as follows: 

"Sec. 2. And be It enaeted. that said commission shall hâve the (ollowing 
powers and be charged with the f ollowing duties : (1) Td lay eut, open, 
extend, wlden, stralghteh or close any street, lane or alley,, or any part 
therefor In said burnt district. (2) To establish and flx the building Une 
and the width of the sidewalks of any street, lane or alley now existlng or 
to be laid ont, opèned, éxtènded, widened or stralghtened In said burnt dis- 
trict (3) To ttpèn public squares and market spaces in said burnt district, 
and to lay eut additions and extensions to be made to the public wharves 
and dodïs of Baltimore City and to be made to the basin or harbor of the 
city of Baltimore, and to acqulre In thç namé of the mayor and city conncil 
of Baltimore the land and the property wlthln said burnt district whlch 
may be i-eqùiislte to makie such additions and extensions ând to define the 
«xtent to which said harbor or basin is to be flilled lu in said burnt district 
And said commission §hali hâve ail powers necessary and proper to exercise 
said powers. 

"Sec. 3. And.be It enaeted, that in exeeuting thé powers conferred on 
said commission by section 2 of this act and In making the changes, addi- 
tions and improvements set ont in aiiy report or reports and map or maps 
approved as provided ,in this act,: the said commission shall hâve such 
powers in additiçn to thdsè herein granted as may be conferred upon It by 
any lawful ordinance or ordinances of the mayor and city council of Balti- 
more which ordinahce or ordinances the mayor and city council Is herèby fully 
autliorized to adopt ; provided no such ordinance or ordinances shall deprive 
said commission of any powers conferred on it by this act." 

By section 30 the bouhdaries of the burnt district are defined, includ- 
ing within its limits ail of the wharves, docks, harbor, and basin west 
of the east side of Jones Falls, and comprising within its area the prop- 
erty of the complainaiit. The act by other sections provides lïow the com- 
mission shall proceed. For the purposes of the présent case, and now 
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reciting only the proceedings which hâve référence to the wharves and 
docks and harbor, it is sufficient to state that the act directs that the 
commission shall prépare maps of the burnt district and lay down there- 
on "(4) the additions and extensions which it proposes to make to the 
pubHc wharves and docks and to the basin or harbor of the city of Bal- 
timore within the territory covered by said map or maps, or any one or 
more of said changes, additions or improvements." The commission is 
directed to make a detailed report, accompanied by said map or maps, to 
the board of estimâtes and board of public improvements, which as a 
joint body may approve or disapprove and suggest changes and modi- 
fications thereof ; and the plans and reports and maps, when approved, 
are to be submitted to the city council, and, when approved by an ordi- 
nance or resolution of the mayor and city council, the commission shall 
immediately proceed "(4) to provide for such additions or extensions to 
the basin or harbor of the city of Baltimore and to the public wharves 
and docks as ail of said changes, additions and improvements are shown 
on or by said report or reports or said map or maps which hâve been so 
approved by ordinance or resolution of the mayor and city council of 
Baltimore, and for which appropriations hâve been made as aforesaid, 
and said commission shall promptly lay down or locate ail such changes, 
additions or improvements. And the said commission, in order to ac- 
complish the work, shall promptly proceed to acquire in the name of 
the mayor and city council of Baltimore and by the methods in this act 
provided, such lands, interests, rights, franchises, privilèges or ease- 
ments as may be requisite * * * ^-^ make such additions and ex- 
tensions to the public wharves and docks and to the harbor of Balti- 
more." 

"Sec. 5. And be It enacted that the mayor and city council of Baltimore, 
acting by and throngh the agency of said burnt district commission, may 
acquire by gift, purchase, lease, whatever the duration of the lease, or by 
other methods of acquisition, or by condemnation, any private property, 
rights or interests, franchises, privilèges or easements that may be required 
* * ♦ to make any additions to the basin or harbor or to the publir* 
wharves or docks, as shown by said report or additional or amended report 
and map or maps accompanyiug or which may be required In the exécution 
of the powers and the performance of the duties vested or Imposed on said 
commission by this act" 

By section 7 it is enacted that, when resort is had to condemnation 
"in making any additions or extensions to the basin or harbor or public 
wharves and docks," the proceedings may be such as may be provided 
for the very purpose by lawful ordinance or ordinances of said mayor 
and city council which it is hereby authorized to adopt, "provided that 
provision is made therein for reasonable notice to the person or persons 
in whose favor such damages are to be assessed or against whom such 
benefits are to be assessed, and provided that provision be made for ap- 
peals to the Baltimore city court, including the right to appeal to the 
Court of Appeals by any person or persons interested, including the 
mayor and city council of Baltimore, f rom the décision of said commis- 
sion in valuing or finding said damages ; or such proceedings or course 
of procédure may at the option of the commission be that hereinafter by 
this act provided." 

By section 8 it is provided that when the plans for any additions 
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tp the basin or harbor or extension to any public wharves or docks 
in said burnt district shall hâve been approved by the mayor and 
city council of Baltimore, and appropriations made, the commission hav- 
ing given at least two weeks' notice of the meeting of the commission 
by advertisement in two daily newspapers published in Baltimore of the 
time and place of meeting, and of any additions or extensions it proposes 
to make to the harbor or basin or to the public wharves and docks of 
Baltimore, and of the dimensions or extent of the additions or exten- 
sions it proposes to make, the commission shall meet at the time and 
place mentioned, and from time to time thereafter, and shall ascertain 
the damage in value which will be caused to the owner of any ground 
for which the owner ought to be compensated, but no apportionment 
of benefits shall be made in the case of addition to the basin or harbor or 
to the public wharves or docks, but the city shall pay ail damages, pur- 
chase price, and expansés assessed for, or agreed upon, or arising from, 
such additions or extensions. 

By section 10 it is enacted that, as soon as the commission has com- 
pleted the valuation of the damages, it shall make a statement thereof 
for the inspection of ail parties desiring information, with a map con- 
taining a description of each lot, and the name of the person supposed 
to bave an estate or interest therein, and the amount of damage as val- 
ued by the commission, and shall publish a notice for four successive 
days in two daily newspapers of the city, giving notice of the extent of 
the ground covered by the assessments, and that such statements and 
maps are ready for inspection, and that the commission will meet on a 
day to be named in said notice for the purpose of reviewing any mat- 
ters to which persons claiming to be interested shall make objection, 
and shall hear and consider ail représentations, either verbal or în writ- 
ing, offered to it on behalf of any person claiming to be interested, and 
shall make such corrections and altérations in the valuation, assessments, 
and estimâtes as to a majority of the members shall appear just and 
proper. They are directed, upon closing such review and having made 
such corrections as they shall deem proper, to deposit the books and 
proceedings, statements and maps, as finally corrected, in the ofïice of 
the city register, who is directed to give notice to ail persons interested 
that said assessments and maps hâve been placed in his office by a notice 
published in two daily newspapers in the city twice a week for two suc- 
cessive weeks, and notifying the parties afïected thereby that they are 
entitled to appeal therefrom by pétition in writing to the Baltimore 
city court. 

By section 11 it is made the duty of the commission to serve written 
or printed notices upon every one to whom benefits are assessed or dam- 
ages are awarded, but the service of said notices is not to be construed 
as a prerequisite. 

By section 13 it is enacted that every one who is thus affected may, 
within 15 days after the corrected proceedings are placed in the city 
register's office, and within 15 days of the first publication of notice 
thereof, appeal to the Baltimore city court with the right to a jury trial, 
with right, also, of appeal to the Court of Appeals; and the judge of the 
Baltimore city court is empoWered to require the costs or any part there- 
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of to be paid as part of the damages to be paid to the city, or to be paid 
by the appellants, as the circumstances of the appeal may in his opinion 
justify. 

1. The first contention of the complainants is that the power given by 
the foregoing act is not a sufficient authority to enable the city to change 
the old private wharves and docks and to condemn the property apper- 
taining thereto which is required to make the new wharves and docks 
contemplated by the plans and maps adopted by the city. It is con- 
tended that the words "to lay out additions and altérations to the public 
wharves and docks of Baltimore City" mean that there must be in ex- 
istence a public wharf or dock, and that ail that the commission is given 
power to do is to make an addition or extension to the physical structure 
of that existing public wharf or dock. Looking to the actual situation 
to which it was obviously the intention of the Législature that the burnt 
district act should be applied, this seems too limited a meaning to give 
to the words. To add to or extend the public wharves and docks of a 
port does not necessarily import a dealing with existing structures. 
Power is very frequently given to a municipality by the Législature 
to enable it to fulfill the public duty of providing sufficient docks and 
wharves for its commerce. To add to its wharves and docks may well 
mean in a comprehensive act, such as the one in question, to make new 
ones ; to extend its wharves and docks may well mean to carry the Sys- 
tem into new areas ; and to make additions and extensions to the har- 
bor or basin may well mean in such an act the widening of the docks 
appartenant to the basin, in order to give more room to enable vessels 
of the size which use the port to more safely navigate. When it has 
the législative grant of the power, a public duty devolves upon the mu- 
nicipality to develop the utility of its harbor. To provide docks and 
wharves is a purpose for which private property may be taken, as for a 
public use. 

It is a well-known fact that for years before the great fire of Febru- 
ary 7 and 8, 1904, the old docks and wharves which in former généra- 
tions had been extended south from Pratt street between Light street 
and Jones Falls had in a great measure ceased to be useful. The ware- 
houses built on the wharves were not in demand, and had generally de- 
clined in value. Numbers of them were at times vacant, or could obtain 
tenants only at greatly reduced rents. The docks were so shallow and 
so narrow that vessels of modem construction could not enter them. 
It was a problem often discussed as to what use the property could be 
put to rescue it from dilapidation, and how the docks could be improv- 
ed and the harbor enlarged, so as to f urnish facilities to the vessels com- 
ing to the inner basin of the port. With the great fire which swept 
over the whole area, containing some 50 acres, leaving no warehouses 
standing, the great opportunity to solve the situation was offered, and 
it was to avail of this opportunity that the burnt district act, so far as it 
relates to the harbor, docks, and wharves, was enacted, and that the 
carefully worked out plans of the commission were approved by Ordi- 
nance 149 of the mayor and city council. Thèse matters were of such 
gênerai notoriety and public discussion that it is fair to say that every 
one had knowledge of them, and no court interpreting the burnt district 
act should shut its eyes to them. The time and the opportunity had 
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come when the city could, without too great a cost, assume the duty of 
furnishing reasonable and modem wharves and harbor facilities for the 
commerce of the port, and it was in the face of this opportunity that the 
Législature enacted the burnt district act, which by its title recites that 
it is intended to provide "for adding to, extending and partly filling the 
harbor and basin of Baltimore City and for establishing public wharves 
and docks." So careful was the Législature that any plan which might 
be matured by the burnt district commission and approved by the board 
of estimâtes and the board of public improvements and sanctioned by an 
ordinance of the mayor and city council should not be defeated by any 
supposed defect in the authority conferred on the burnt district commis- 
sion that, as hereinbefore recited, it provided by section 3 that in addi- 
tion to the powers conferred by section 2 the commission should hâve 
such powers as might be granted to it by any ordinance of the city, and 
gave to the city the authority to pass such an ordinance. 

The burnt district act was spécial législation, enacted at a crisis in 
the history of the city ; and, looking to the whole situation and to the 
purposes which the act outlines, it seems to me that the power to lay 
ont additions and extensions to be made to the public wharves and docks 
and to the basin and harbor was not restricted to merely adding to some 
public wharf already existing, but covered the adding to and extending 
the public wharf facilities by such a plan as would make the public 
wharves and docks more suitable to the requirements of the commerce of 
the city. As far as concerns making additions and extensions to the ba- 
sin or harbor, ail the increased area of water not covered by the proposed 
new piers will be open, navigable water enlarging the basin or harbor. 
I cannot consider the first ground of objection to the power of the com- 
mission well taken. 

2. The complainant's second contention is that the city is about to- 
proceed to condemn the complainant's property, not rëally for the pur- 
pose of establishing public wharves and docks, but is intending to con- 
struct piers which it proposes to lease to priva te individuals and cor- 
porations for their exclusive use, so that the condemnation will not 
really be for a public use. The city can only act through ordinances 
passed by the mayor and city council, and no ordinance giving authority 
to make such a lease has been passed. The complainant relies upon an 
advertisement signed by the city comptroller, inviting applications from 
persons, firms, or corporations desiring exclusive rights in the proposed 
new city docks and piers. • So far as appears, this invitation is without 
lawful authority, and commits the city to nothing. By section 8 of the 
city charter it is provided that spécial rights in any public property can 
only be granted for a limited time by an ordinance duly passed, and 
with safeguards retaining the power of the city to regulate such right 
or franchise. It would be strange if the court could déclare the act of 
the Législature unconstitutional and the proceedings of the burnt dis- 
trict commission void because of this advertisement. It is no doubt 
probable that the requirements for strictly public wharves may not ex- 
haust ail the piers and docks which it will be necessary to construct in 
carrying ont the bénéficiai changes contemplated by the plan of the 
burnt district commission, and that there may be space which the city 
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-can only utilize by leasing it ; but it would not follow that the improve- 
ment as a whole was not for a public use which it was the duty of the 
•city as a mnnicipality to see carried outi Regard must be had to the 
methods by which the public wharves of a city are availed of in modem 
commerce. Public landings on a river bank open to every vessel that 
chooses to make fast to it are not suitable to every kind of modem trans- 
portation by water. In a case in which by an act of the Législature of 
New York there was granted to the city of New York the power to con- 
demn property in order to erect a great number of piers according to a 
gênerai plan for improving its water front, and the act gave power to the 
city to lease certain of the piers for spécial uses, it was held that the 
act was a valid exercise of the right of eminent domain. In Citv of 
New York v. N. Y. Central & Hudson River R. R., 135 N. Y. 253, 
31 N. E. 1043, 31 Am. St. Rep. 835, Mr. Justice Peckham, speaking for 
the Court of Appeals of New York, holds that : 

"Land which Is thus taken is taken for a public use, although eome portion 
of ail the land actually used may thereafter, In the discrétion of the city, 
be divided ofif and placed in the exclusive possession of a lessee for the sole 
purpose of using It in the transaction of the necessary business connected 
wlth the loading and unloading of passengers and cargoes of ships and 
steamers." 

It is alleged in the bill of complaint that it is the purpose of the de- 
fendants in their plan or sçheme that the mayor and city council shall 
farm out much the larger portion of the lands to be acquired, including 
the complainant's land, and take to itself the rentals to be secured. But 
the only fact to support this allégation which is mentioned is the ad- 
vertisement above referred to. It does not seem to me that the appré- 
hension by the complainant that the city might divert the property when 
acquired from a strictly public use is sufficient ground to déclare the 
proceeding void. That there can be no permanent diversion is settled 
by the city charter, which provides that the title of the city to its water 
front, wharf property, docks, shall be inaliénable. 
• 3. It is claimed that the procédure for assessment of damages is not 
vahd, because the assessment is not made by an impartial commission. 
I fail to see how the burnt district commission differs from any board 
of public officers charged with the duty of ascertaining the value of 
property required for a public use. They are public officers charged 
with public duties, and a spécial provision is made for a temporary ap- 
pointment in case any of them in respect to any particular parcel of 
land shall not be free from interest. The same question was raised 
in Bass v. City of Fort Wayne, 131 Ind. 389, 33 N. E. 259, and it was 
held by the Suprême Court of Indiana to be a valid exercise of the right 
of eminent domain. 

It is further contended that the notices of the several steps of the 
proceeding are insufficient to afford due process of law. The notices 
and proceedings of condemnation are substantially the same as hâve, 
in the case of the commissioners for opening streets in Baltimore City, 
stood the test of half a century of litigation, and the authority given to 
the judge with regard to the costs in case of appeal is the same. It 
is provided that after the plans hâve been approved by an ordinance 
two weeks' notice in two daily papers shall be given of the meeting of 
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the commission to aiscertain the damages. When the assessment of 
damages is made, four days' notice in two daily papers is to be given of 
the tiriie when the commission will sit to hear parties making abjections. 
Upon closing this review the report and plats are deposited in the reg- 
ister's office, and a notice is to be published in two daily newspapers that 
the parties dissatisfied are entitled within 15 days to an appeal with 
right to a jury trial. In the case of an ordinary street opening, no notice 
is given of the meeting to ascertain and assess the damages, but after 
the damages hâve been assessed the same period of four days' notice 
is given of the sitting fo review, and the notice from the city register is 
that four Weeks, instead of two weeks, are given in which to appeal. 
It seems to me that it cannot be successfully maintained that the notices 
do not afford sufficient time for a party interested to avail of the oppor- 
tunities given for review and for appeal. 

It is to be considered that thèse notices do not hâve référence to an 
isolated and,unexpected condemn^ition. Every owner of property in 
the district must hâve been aware that the whole area was laid waste 
by the fire. Every owher or agent compétent at ail to look after the 
interest of a property owner in the district must hâve had knowledge 
that the plans for acquiring the property for harbbr and dock purposes 
were being proceeded with. The most careless owner could not remain 
without knowledge that it was necessary to be observant of the publish- 
ed notices and prOceedings of the commission, and I fail to see how un- 
der the citcumstances it can be successfully contended that the notices 
were so ineffectuai as to invalidate the proceedings. 

In considering condemnation proceedings it was well said by Mr. 

Justice Bradley in Boyd v. The United States, 116 U. S. 616, 635, 6 

Sup. Ct. 524, 535, 29 L. Ed. 746.: 

"It Is the duty of courts to he watchful for tbe constitutional rlghts of 
the citizen, and against any stealthy encroaehments thereon." 

But, notwithstanding the able présentation of the case of the com- 
plainant by her learned counsel, I hâve found nothing that calls for in- 
terférence by injunction. It seems to me that the use for which com- 
plainant's property is to be taken is a public use; that the notices, the 
method of assessment, and of trial by jury on appeal are such as to in- 
sure to her just compensation ; and that no constitutional right in which 
she is entitled tothe protection of the court has been violated. 

The demurrer is sustained. 



PITTSBURG LIFE & TRUST CO. v. NORTHERN CENT. LIFE INS. CO. 

(Circuit Court, W. D. Pennsylvania. October 14, 1905.) 

No. 34, 

1. Fbaud — Action fob Deceit — Groxjkds. 

An action for deceit is based on frand, and to sustain It there must 
not only hâve been false représentations, but, contrary to the rule in 
suits for rescission, they must hâve been made fraudulently and in- 
tentionally, or so recltlessly and without concern as to their truthfulness 
as to be the équivalent of actual fraud. 

[Ed. Note.— For cases in point, see vol. 23, Cent Dig. Fraud, §§ 3-5.} 
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2, Same — Facts Consideeed. 

Plalntlff purchased the business and assets of défendant llfe Insurance 
Company, and In the examination into defendaut's condition made by 
plaintiff's représentative before the sale a list of policies was used, 
whiicli was furnisiied by défendant'» ofHcers and had been previously 
prepared for its own use and information. After the sale It was found 
that there were errors in said list in stating the character of the 
policies, and, that a larger reserve fund was required than that shown 
by the computation based thereon, and whieh, under the ternis of the 
sale, défendant turned over to plaiutifC. Held, that such facts would not 
support an action for deceit, to recover as damages the amount of such 
additional reserve; there being no évidence that the list was furnished 
wlth any actual intention to defraud. 

[Ed. Note.— For cases in point, see vol. 23, Cent. Dig. Fraud, §§ a-5.] 

8. Same— Effect of Misrepresbntations — Examination by Pubchaseb. 

Where a prospective purehaser undertakes to make, and does make, an 
investigation of his own of the property, and the seller does nothing to 
prevent It from being as full as is desired, the purehaser cannot after- 
wards be heard to say that the seller made misrepresentations, which 
he relied upon to his hurt. 

[Ed. Note.— For cases In point, see vol. 23, Cent Dig. Fraud, §§ 17-21 ; 
vol. 43, Cent. Dig. Sales, §§ 65, 66, 90.] 

4. Same — Expression of Opinion. 

Défendant life insurance Company, among the assets transferred to 
plaintifC on a sale of its property and business, included its balances of 
accQunts against agents, as shown by Its books. A list of such balances 
was made and shown to plaintiiï, and in reply to an inquiry defendant's 
secretary stated that they had charged ofï the bad accounts and that 
those remaining were "better than the ordinary." No représentation was 
made as to the solvency of the persons charged or the collectibility of 
the accounts. Held, that such statement was merely an expression of 
opinion, and neither that nor the list shown eould be made the basis 
of an action against défendant for deceit because the amount of some of 
the accounts was disputed or ofCsets were claimed. 

[Ed. Note.— For cases in point, see vol. 23, Cent. Dig. Fraud, §§ 12-14 ; 
vol. 43, Cent. Dig. Sales, § 67.] 

6. Same — Action foe Deceit — Damages. 

In an action for deceit in making false représentations with respect 
to property sold, the amount recoverable, if the deceit is proved, is not 
the différence between tho pi'ice paid and the value of the property if it 
had been as represented, but the actual loss of plaintiff, which Is 
measured by the différence between the actual value and the price he 
was induced to pay ; and where the sale was a single transaction, al- 
though différent kinds of property were embraced therein, there can 
be no recovery, unless it Is shown that the property obtained as a whole 
l8 worth less than was paid for It. 

[Ed Note. — For cases in point, see vol. 23, Cent Dig. Fraud, §§ 60-65.] 

At Law. On rule to show cause why compulsory nonsuit should 
not be taken off. 

Frank Ewing and John S. Ferguson, for plaintiff. 
W. S. Dalzell and H. W. Frazer, for défendant. 

ARCHBALD, District Judge.* This is an action of deceit, based 
upon alleged misrepresentations made in the course of a sale by the de- 
fendants to the plaintifïs of their property and business. A compulsory 

iSpecially assigned. 
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nonsuit was entered at the trial and the question is whether this waff 
justified. It appears from the évidence, that sometime early in 1903, 
the plaintiff company, which was then recently organized, being desir- 
ous of getting hold of an established business, made inquiry, through 
Mr. Baldwin, its vice président and gênerai ma:nager, of Mr. M. M. 
Dawson, whb was its consulting actuary, whether he knew of a com- 
pany which wished to reinsure, promising him a commission if he could 
secure one. Mr. Dawson was also consulting actuary of the défendant 
company, which was located at Toledo, Ohio, and suggested that it 
might possibly be in the market. Hç stated that he was about to make 
an examination there, and would ask leave to disclose what he found. 
Later on, he went to Toledo, and told the officers of the company of the 
proposai, asking them whether they would be open to negotiations, 
and receiving permission to make use of the information which he got 
from his investigation of the company's afïairs. The examination which 
he then proceeded to make was cohducted in the usual way, and was 
completed some time in July. With the consent of the défendants, 
it was given to Mr. Baldwin, who on the strength of it shortly after- 
wards notified Mr. Dawson, that if cash or assets were turned over 
sufficient to equal the fuU légal reserve required by the state law on 
outstanding policies, he would pay $15 a thousand for the Insurance 
in force. This offer w^s laid béfbre the défendants, but was rejected.. 
Subsequently, however, Mr. Baldwin was advised by Mr. Dawson 
to come to Toledo, which he- did, and the amount was there raised 
to _$I7 a thousand, the business to be brought down to August Ist^ 
which was also declined. In the conférence which foUowed, the of- 
ficers pf the défendant company frankly stated that they must realize 
enough to bring the stockholders, who had paid cash for stock, 
out whôlej which they had Mr. Dawson figure for them. And in 
order to get the price up to what was so required, Mr. Baldwin final- 
ly offered to pay $11,000 more if agents' balances, furniture, and 
other similar assets were turned over ; and this was accepted. Mr. 
Dawson was then directed to bring his estimâtes down to August Ist, 
which he did by carrying forward the leserves on policies ending in 
July, according to a list fùrnished him by the officers of the défend- 
ant company. The resuit of this and his preyious work was then 
embodied in a formai statement; and at the request of the parties, 
a writing, expressive of the understanding between them, was drawn 
up by him, which they duly executed. By it the défendant company 
agreed to go out of business, and to transfer to and reinsure in the 
plaintiflf company ail its policies, which that company undertook on its 
part to guaranty; and also to assign and deliver certain specified as- 
sets, consisting of real estate mortgages, policy loans, lien notes, 
and due and deferred premiums, amounting to $197,205.15 ; as well as 
agents' balances, furniture, fixtures, bocks, and supplies, without any 
particUlar value affixed to them. In considération of this, the défend- 
ants were to receive $104,515.30, made up, as otherwise appears, of 
$93,515.30, on account of insurance turned over, at the rate of $17 a 
thousand, and of $11,000 for agents' balances, etc., already spokeu 
of. The insurance reserve on their policies, however, as computed 
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ty Mr. Dawson, was not up to the mark by $53,741.14; and this sum 
the défendants agreed to pay in cash in addition to the assets parted 
with, from which they were to be relieved to a partial extent, in case 
the Ohio insurance commissioner could be persuaded to re-rate certain 
subordinary policies. The bargain as so agreed upon was subse- 
quently carried out by the parties. 

After, hovvever, the plaintiffs had been put in possession of the busi- 
ness, discrepancies began to appear with regard to it. It was found 
upon the examination of certain poHcies, that they were not of the 
character apparently indicated on the Hst furnished to Mr. Dawson, 
on which he had based his computation, requiring in conséquence a 
larger reserve than he had calculated on. Some, for instance, which 
had been rated as 20-year poHcies, called for a return of part of the 
premiums in case of death, and a return of the whole at the end of 
20 years, should the party live so long; features which are not prés- 
ent in ordinary 30-year policies. Upon others, payment of premiums 
had been made in advance, and no record of it entered on the balance 
sheet. While, on still others, there was an extra or excessive guaranty, 
which practically left no margin for expenses. Upon going over the 
records of the company thoroughly, particularly the original applica- 
tions and card registry, it was found that additional reserve would be 
required, on account of thèse three classes of policies, to bring them 
up to the légal standard, amounting to $9,772.73. This the plaintiiï 
Company was compelled to make good to the insurance department 
of Ohio, and now seeks to recover in this action, on the ground, that 
the list of policies furnished to Mr. Dawson by the officers of the de- 
fendant company, which they knew was required to be accurate, was 
so radically wrong that it amounted to a fraud, for which the com- 
pany is liable. 

Disposing of this branch of the case before proceeding to another, 
it is to be noted that the plaintififs are not suing on the agreement, 
to hâve the défendants make good the insurance reserve, which it 
might possibly be claimed, notwithstanding the figures there found, 
that they were bound for; although they are in reality asking dam- 
ages, in a way, quite foreign to the action, that would efïectively do 
so. Neither are they seeking to set the agreement aside, on the 
ground of material misrepresentation ; to which relief they might 
possibly be entitled. They hold to the bargain, but claim that they 
were overreached and cheated in making it, which must therefore be 
established in order to entitle them to a verdict. This is the gist of 
the action, and as a clear appréhension of it is necessary to a correct 
disposition of the case, let us look at some of the authorities. 

"The action for deceit at common law," says Lord Fitzgerald in 
Derry v. Peek, L. R. 14 App. Cas. 337, "is founded on fraud. It is es- 
sential to the action that moral fraud should be established, and since 
the case of CoUins v. Evans, 5 Q. B. 804, 820, in the exchequer cham- 
ber, it has never been doubted that fraud must concur with the false 
statement to maintain the action. -It would not be sufficient to show that 
a false représentation had been made. It must further he established 
that the défendant knew, at the time of making it, that the représenta- 
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tion was untrue, or, to adopt the languageof the learaed editors of the 
Leading Cases, that 'the défendant must be shown to hâve been actually 
and fraudulently cognizant of the falsehood of his représentation, or 
to hâve made it fraudulently without belief that it was true.' " In the 
same case it is said by Lord Herschel: 

"I thlnk the authorltles establish the followlng propositions; First, in 
order to sustain an action of deceit there must be a proof of f raud, and 
nothing short of that wIU sufflce ; secondly, fraud Is proved when it is 
shown that a false représentation has been made (1) knowingly or (2) 
without, belief In Its truth or (3) recklessiy, careless whetlier it be true 
or false." 

So in Lord v. Goddard, 13 How. 198, 14 L. Ed. 111, it is said by Mr. 
Justice Catron : 

"The gist of the action is fraud in the défendants, and damage to the 
plaintifC. Fraud means intention to deceive. If tliére was no such intention; 
if the pàrty honestly stated his own opinion, believing at the time that he 
statéd the truth, he is not liable in this form of action, although the 
représentation turned out to be entlrely untrue." 

Similarly it was declared in Union Pacific R. R. v. Bames, 64 Fed. 
80, 13 C. C. A. 48, that an action of deceit "requires for its foundatioh 
a false statement knowingly made, or a false statement made in ignor- 
ance of, and in reckless disregard of its truth or falsity, and of the con- 
séquences such a statement may entail. The evil intent — the intent to de- 
ceive — is the basis of the action." And in Hindman v. Bank, 112 Fed. 
931, 50 ce. A. 633, 57 L. R. A. 108, it is said by Judge Lurton: 

"Eefore the plaintlfC can recover in an action of deceit he must prove 
two things : That the représentation was false ; and that the person malîing 
it knew it was false. * • ♦ Such an action difCers essentially from one 
brought for rescission of a contract on the ground of misrepresentation. In 
the latter kind of suit it is Immaterial whether the représentation was made 
dishonestly or not. If the contract was obtained by misrepresentation, how- 
ever honestly made, it eannot stand. But when the action Is for fraud and 
deceit, it is not enough to show that the représentation was untrue, for, 
if it was honestly believed to be true, that is a good défense." 

It is also well said by Judge Hook, in Kimber v. Young (C. C. A.) 
137 Fed. 744: 

"The bnsis of the action of deceit is the actual fraud of défendant — his 
moral dellnquency; and therefore his knowledge of the falsity of the repré- 
sentation, or that which in law Is the équivalent thereto, must be 
averred and proved. There is much confusion in the authorities upon this 
subject, due in part to the erroneous assiimption, that that which is merely 
évidence of fraud is équivalent to the ultimate fact which it tends to prove, 
and also to the assumption, likswise erroneous, that an untrue représentation 
which would be sufflcient to support a suit in equlty for a rescission of a 
contract is equally as available In an action of deceit." 

The law as thus laid down is well settled, however it may not be. kept 
in mind in some of the cases ; and confusion only arises where it is de- 
parted from. The question is whether anything within it is made out 
hère. Clearly not, so far as respects any positive intent to deceive. It 
is not claimed for instance, that the ofïîcers of the défendant company 
got up a deceptive list of policies for Mr. Dawson to make his compu- 
tation upon, in order to secure a better bargain than they othérwise 
could. The list which was used was made out long before the parties 
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came together, and entirely independent of that fact, for the purpose of 
having the opinion of Mr. Dawson as consulting actuary with regard 
to the condition of the company. And the same is true with respect 
to the computation based upon it, except only as to the extensions for 
the July business. It is impossible f rom this to make out anything like 
intended fraud. 

Admitting this to be so, however, the plaintiffs contend, that knowing 
that reliance was being placed upon the list, the officers of the défendant 
company were bound to :see that it was correct, and are to be judged 
the same as though they asserted that it was ; of which, if they had no 
actual knowledge, they are convicted of such recklessness as amounts 
to fraud. It is no doubt true, that a false statement, recklessly made, 
without knowledge of its truth or falsity, is the équivalent of actual 
fraud, being the same in effect as if uttered knowingly. Story, Eq. 
Juris. § 193; Cooper v. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 360, 28 
L. Ed. 382; Hindman v. Bank, 112 Fed. 931, 50 C. C. A. 623, 57 L. R. 
A. 108; Kimber v. Young (C. C. A.) 137 Fed. 744. Care mustbe 
taken, however, in enforcing this rule ; having regard to the alternative 
for which it stands. It is not every misstatement that amounts to a 
cheat and a fraud. Thèse are strong terms, implying moral obliquity, 
and are not to be lightly apphed. To be so characterized, the state- 
ment or représentation must not only be untrue, but mùst be made with- 
out concern whether it is or not, and considération must therefore be 
given to the circumstances under which it is made. 

In the présent instance, the list, with regard tO which reckless' mis- 
statement is charged, was' one — as already observed — which had been 
made out by the défendants for use in their business, and was relied 
upon by them as correct, however now it turns out to be otherwise. 
There was every incentive to hâve it represent the policies as they actu- 
ally were, and if it did not they were self-deceived. How it came to be 
in the shape it was, or in what way errors had crept in, is not shown. 
According to the plaintiffs it does not matter, absolute verity being re- 
quired. But that is not the law. In the shape that it stood, it con- 
stituted a part of the records of the company and as such it was submit- 
ted with the rest. No one seems to hâve thought it necessary to verify 
it, which it admittedly would hâve taken from one to two weeks to do. 
That the officers of the company should hâve suffered it to be relied 
upon without vérification, which is ail that can be complained of, can- 
not be regarded as such heedlessness of conséquences as to amount to 
fraud. The dîscrepancies might possibly be made the basis for repudi- 
atingor being relieved from the bargain, but no blâme attaches by rea- 
son of them, such as is necessary to make out the présent charge. 

But the plaintiffs are equally conclnded upon another ground. It is 
established by a beadroll of authorities, to which there is no substantial 
dissent, that where a prospective purchaser undertakes to make, and 
does make, an investigation of his own, and the vendor does nothing 
to prevent it from being as full as is desired, the purchaser cannot be 
afterwards heard to say that the vendor made misrepresentations, which 
he relied upon, to his hurt. Slaughter v. Gerson, 13 Wall. 379, 20 L. 
Ed. 627 ; Southern Development Co. v. Silva, 125 U. S. 247, 8 Sup. Q. 
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881, 31 L. Ed. 678,; Farra# v. Churchill, 135 U. S. 609, 10 Sup. Ct. 771, 
S4 L. Ed. 246; Farnsworth v. Dufïner, 143 U. S. 43, 12 Sup. Ct. 164, 
35 L. Ed. 931; Shappirio v. Goldberg,. 192 U. S. 233, 24 Sup. Ct. 259, 
48 L. Ed. 419 ; Atwood v. Small, 6 Clark & Fin. 232 ; Jennings v. 
Broughton, 5 Deg. M. & Gord. 126 ; Haywood v. Cope, 25 Beav. 140 ; 
Mahafïey v. Ferguson, 156 Pa. 156, 27 Atl. 21 ; Tuck v. Downing, 76 
111. 71; Ludington v. Rénick, 7 W. Va. 273; Hall v. Thompson, 1 
Smedes & M. 443 ; Coltonv. Stamford, 82 Cal. 351, 23 Pac. 16, 16 Am. 
St. Rep. 137 ; Long v. Warren, 68 N. Y. 426 ; Smith v. Curran (C. C.) 
138 Fed. 150. 

This rule is applicable hère. When Mr. Dawson made his examina- 
tion of the affairs of the défendant company in July, he had already 
heen conimissioned by-the plaintiffs to see what he could do towards 
securing the defendant's business ; and it was upon the strength of the 
informsftion obtained in that connection, which with thè defendant's 
■consent he communicated to the plaintiffs, that the parties were brought 
together, and a sale eventually made. The plaintiffs thus had a repré- 
sentative on the ground, in advance, in the most intimate relation, as 
Consulting actuary, with that with which they expected to deàl, and it 
was no fault of the défendants if the examination which was made was 
not as complète as it might hâve been. The list of policies submitted 
to him was the same as he had acted upon bef ore, but he did not hâve to 
stop with it; and it cannot be said that the défendants placed anything 
in his way. , Finally, when the bargain was about to be consummated, 
they put themselves entirely into his hands, as to the computation of 
the insurance reserve, as wçU as other matters ; the amount fixed by him 
being accepted and written into the agreement. Affording in this way 
as they did the fuUest opportunity to get at the true condition of the 
company, and the plaintiffs, by their représentative, having undertaken 
to investigate it, it does not lie in the mouth of the latter to now com- 
plain. Under such circumstances, according to the authorities cited, 
the misrepresentation which is charged, even if it were established, as it 
is not, could not hâve been made the basis of proceedings to rescind ; 
and much less can it of an action of deceit, such as we bave hère. 

The question of agents', balances remains. Thèse stand somewhat 
differently. As already observed, at the time the parties were nego- 
tiating together, in order to close the transaction and enablethe défend- 
ants to realize the amount ,needed to make their cash stockholders whole, 
Mr. Baldwin, for the plaintiffs, agreed to allow $11,000 additional on 
the strength of agents' balances, furniture, etc. An itemized list was 
submitted, showing $7,669.50 of the one, and $3,210.67 of the other, 
making $10,880.17 in ail ; the other things which went with them not 
being separately valued. Question being raised as to the reliance to 
be placed on the agents' balances, it was stated by Captain Slemmons, 
the secretary, that they had charged off the bad accounts, and that those 
which remained were better than the ordinary. It is now claimed that 
there are serions deficiencies in thèse accounts, of which the ofilcers 
of the company must hâve known, and that in listing them as they did, 
as well as in stating what they did with regard to them, they affirmed 



PITT8BUEG L. <fe T. CO. V. NORTHERN 0. L. INS. CO. SÔ» 

their entire validity, and are chargeable in conséquence now that they 
fall short. 

There are six which are so complained of, amounting to $3,877.71, 
but by no means are ail of thèse discredited. Fairchild, for instance, 
who is charged on the bocks with $368.18 admits that he received ad- 
vances on account of commissions to be earned, and while he thinks 
that the one was fully offset by the other, he acknowledges that he 
never kept track of the matter, so that his testimony practically amounts 
to nothing. Sturdevant also, against whom $844.24 is charged, con- 
cèdes that he got advances which were subject to adjustment by means 
of business to be obtained, as to which he had never had a settlement. 
His statement in the face of this, that he does not owe the company any- 
thing, without any particulars to substantiate it, counts for very little. 
So Jackson whose account on the books is $517.55, admits that he owes 
$120, and it is by no means certain from his testimony, that he does 
not owe much more. And Downer, who is charged with $208.14, ac- 
knowledges that there is some question as to just how the account 
stands, although he claims that there is only a small balance one way 
or the other, not exceeding $20. This leaves Cook and Hoover, as the 
only ones, practically, with regard to whom there is any clear failure; 
and as the account against Cook amounts to but $120, that against 
Hoover is the one on which the case really stands. This amounts, how- 
ever, to $1,823.60, and conceding that the discrepancy in it is serions, and 
cannot be explained away (except possibly to the extent of $100), the 
question is as to the effect to be given to it. 

To this there îs much to be said. It is not clear, in the first place, 
just what position counsel take with regard to thèse accounts, excepting 
the gênerai one already referred to. It is conceded, for instance, that 
there .was no représentation, that the parties from whom they were 
due were solvent, or the accounts collectible, and that défendants would 
be responsible for any failure upon that score (although equally serions 
as any other), is expressly disclaimed. Neither is it contended, that 
every account must be made good to the dollar. Ail that is asked, as it 
is said, is that there should be substantiallv such an indebtedness as is 
shown ; whatever that may mean. It is difficult also to see how we are 
going to try ont in this suit the liability of the différent parties whose 
accounts are claimed to fall short, and fasten responsibility for them 
on the défendants, without their having been put to the usual test by 
suit, although it is possible that this mïght hâve to be done. But pass- 
ing thèse things by, there are others by which the plaintiffs are conclu d- 
ed. 

The fundamental question is as to the responsibility assumed by the 
plaintiffs with regard to thèse accounts, including the représentations 
which were made. As to the latter it is clear, that there were none 
which can be laid hold of hère. Ail that was said, when inquiry was: 
made about them, was the statement of the secretary, already referred 
to, that they had charged off the bad ones, and that those which were 
left were better than the ordinary. This falls far short of afifirming that 
they were ail good. They were so relatively, that is ail. As was vi^ell 
known, they were accounts with agents, and as experienced men both 
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parties knew what that meant. When Mr. Baldwin says, that he ex- 
pected to make more out of them than the défendants could, because he 
was taking over the business, he admits their uncertain character. Be- 
sides that, the statement with regard to them was nothing more than 
an expression of opinion to which however positive no one is held. 
Sawyer v. Prickett, 19 Wall. 146, 23 L. Ed. 105 ; Gordon v. Butler, 
105 U. S. 553, 36 L. Ed. 1166 ; Haycroft v. Creasy, 3 East. 93; Belcher 
V. Costello, 122 Mass. 181 ; Deming v. Darlington, 148 Mass. 504, 20 N. 
E. 107, 2 L. R. A. 743. As said in Kimball v. Bangs, 144 Mass. 321, 
UN.E. 113: 

"The law recognizes the fact that men wlll naturally overstate the value 
and qualltles of the articles whlch they hâve to sell. AU men know thls, 
and a buyer-has no rlght to rely upon such a statement" 

The alleged misrepresentation is thus brought down to the bare fact 
that the défendants submitted a list of the accounts on the strength of 
which they got a higher price, possibly, for their business than they oth- 
erwise would, and that certain of thèse accounts hâve failed. But the 
list was nothing more than a transcript from the books, made out for 
the sake of convenience, every account being exactly as there shown. 
And as it did not change the accounts to take them oflf and foot them, 
the list amounted to no more than the books themselves. If then the 
défendants had submitted their books, and agreed to turn over the ac- 
counts upon them, to help make up the amount for which they held out, 
will it be seriously contended that they were guilty of artifice and f raud, 
because the expectations with regard to the accounts failed ? This was 
but a part of the bargain, as it is to be remembered, into which many 
things entered, and the question hère is not so much as to the induce- 
ment which it proved to the plaintiffs or the value realized as the use 
made of it by the défendants to bring the bargain about. This, so far as 
I can see,"did not go beyOnd what is usual in ordinary bargaining and, if 
so, nothing like deceit can be made out of it. 

But there is another insuperable objection to a recovery which applies 
to the whole case — the previous branch of it as well as this one — and that 
is, that no actual loss has been shown. In Smith v. Bolles, 133 U. S. 
135, 10 Sup. Gt. 39, 33 L. Ed. 279, which was an action for deceit 
in the sale of certain ïnîning shares, the jury were instructed that the 
measure of damages was the différence between the contract priçe and 
the value of the stock, if it had been what it was represented to be. In 
holding this to be error, it was said by FuUer, C. J. : 

"What the plaintiff mlght hâve gained Is not the question, but what he 
lost by belng deeelved Into the purehase. The suit vras not brought for 
breach of contract. The gist of the action was that the plaintiff was fraud- 
ulently induced by the défendant to purehase stock upon the faith of certain 
false and fraudulent représentations. • * * If the .1ury believe from the 
évidence that the défendant was guilty of the fraudulent and false repré- 
sentations alleged, and that the purehase of stock had been made In reliance 
thereon then the défendant was liable to respond in such damages as nat- 
urally and approximately resulted from the fraud. He was bound to make 
good the loss sustained, such as the moaeys plaintiflf had paid ont and 
interest, and any other outlay legitimately attributable to defeudant's fraud- 
ulent conduet ; but this liabillty did not luclude the expected fruits of an 
unreallzed spéculation. The reasonable market value, If the property had 
been as represented, afforded theref ore, no proper élément of recovery." 
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Sigafus V. Porter, 179 U. S. 116, 31 Sup. Ct. 34, 45 L. Ed. 113, was 
also an action for deceit in the sale of a gold mine. It was claimed 
that if the property had been as represented, it would hâve been 
worth $1,000,000, whereas, as it was, it was practically worthless. 
And the jury were again instructed, that this was the measure of dam- 
ages. But this was reversed. "There are adjudged cases," says Mr. 
Justice Harlan, "holding to the broad doctrine that in an action for de- 
ceit, based upon the fraudulent représentations of a défendant as to 
the property sold by him, the plaintiff is entitled to recover, by way of 
damages, not simply the différence between its real, actual, value at the 
time of purchase, and the amount paid for it by the seller, bût the dif- 
férence, however great, between such actual value and the value (in ex- 
cess of what was paid), at which the property could hâve been fairly 
valued if the seller's représentations concerning it had been true. So, 
m the présent case (taking it to be as set out in the plaintiff 's pleadings), 
although the défendant agreed to take, and the plaintiff agreed to pay, 
$400,000 for the property in question, the latter — according to some 
cases, interpreting literally the words used in them — could retain the 
property and recover by way of damages the différence between its rea' 
value at the date of purchase and the sum of $1,000,000, which the 
plaintiff alleged it would hâve been worth at that time if the représenta- 
tions of the défendant concerning it had been true. We held in Smith 
V. Bolles that such was not the proper measure of damages, that case be- 
ing like this, in that the plaintifï sought damages covering alleged losses 
of a spéculative character. We adhère to the doctrine of Smith v. 
Bolles." The rule laid down by Sanborn, J., in Rockefeller v. Mer- 
ritt, 40 U. S. App. 666, 76 Fed. 909, 23 C. C. A. 608, was also quoted 
with approval, where he says: 

"The true measure of the damages suffered by one who is fraudulently 
Induced to make a contract of sale, purchase, or exchange of property, is the 
différence between the actual value of that which is parted with, and the 
actual value of that which he reçoives under the contract. It is the loss, 
which he has sustained, and not the profita which he might hâve made 
by the transaction. It excludes ail spéculation, and it is limited to com- 
pensation." 

So in High v. Berret, 148 Pa. 361, 33 Atl. 104, the plaintiff having 
been induced to purchase 50 shares of stock of the par value of $100, in 
a mining company, organized to buy out another, brought an action 
of deceit, on the ground that false and fraudulent représentations had 
been made as to the success of the old company, and the amount of ore 
in the mine ; and he was allowed to testify at the trial that, if the repré- 
sentations had been true, the stock would hâve been worth $150 a share. 
In criticising this it is said by Williams, J. : 

"Hls [plaintiff's] damages should equal the loss which the deceit, which 
the jury hâve found was practiced upon him, inflicted. The loss, in the 
transaction before us, is the différence between the real value of the stock 
at the time of the sale, and the flctitious value at which the buyer was 
induced to purchase. • • » His actual loss does not include the extrav- 
agant dreams which proved illusory, but the money he has parted with, 
wlthout receiving an équivalent therefor." 

There may be cases which are not in harmony with this doctrine, no- 
tably Walker v. Walbridge, 136 Fed. 19, 68 C. C. A. 569, decided by the 
140 F.— 57 
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Circuit Court of Appeals of the Fifth Circuit (Shelby, J., dissenting), 
where the attempt is made to distinguish Smith v. Belles and Sigafus v. 
Porter, as simply excluding spéculative values. But that falls far short 
of appreciating what is there decided, which is nothing more nor less 
than that a person is not cheated, when that which he gets is worth ail 
that he pays for it; which is also common sensé. He may anticipate 
more, and be falsely led to expect it, on the strength of which he may 
be entitled to be relieved from the bargain. But if he holds onto it, 
he cannot claim damages for the deceit, if he has suffered no loss, which 
is the case, where, although not getting ail that he had the right to ex- 
pect, he gets after ail the wbrth of his money. 

The doctrine which is so established, and which is controlling hère, 
was applied at the trial, but not to the extent that it might hâve been. 
It was there held, for instance, that taking the agents' balances, fumi- 
ture, etc., the plaintiflfs were bound to show, that what was realized from 
the one, and the value of the other, fell short of the $11,000 which was 
allowed for them. This was fatal to that part of the plaintiff's case, 
but it was more favorable to them, than they were entitled to, for it 
limited the question to thèse two items, disregarding the rest, and divid- 
ing up the considération in a way which was not justified. The transac- 
tion was single and must be so treated. The one party sold and the 
other party biought, as a whole, the business and efïects parted with. In 
bargaining together, the several things which entered into this may hâve 
been separately discussed and scheduled, and the value of each may hâve 
had its distinctive efïect in bringing about the bargain. It is no doubt 
true, for instance, that $93,000 was allowed for the insurance in force, 
at the rate of $17 per 1000, and that, as a makeweight, the agents' bal- 
ances, furniture, etc., were instrumental in securing the additional $11,- 
000 demanded by the défendants. But the ultimate resuit cannot be 
separated into the différent steps by which it was reached. However, 
as a matter of bargaining, the figures were arrived at, the contract as 
made was entire, and the considération a whole one, and they must stand 
or fall together. In the end the défendants turned over certain assets 
— mortgages, loans on policies, lien notes, premiums due, the business 
of the Company, including its relation to policy holders and to the agents 
who represented it, its furniture, fîxtures, books, and supplies, and 
finally the much talked of agents- balances. And they got in return 
$104,515.30, less the amount required to make good the insurance re- 
serve, which was figured at $52,741.54. Were the plaintiflfs cheated 
in paying what they did? This dépends, not on whether they realized 
their expectations, as to this, that, or the other part of it. But whether 
what they got was worth what they paid. To the extent that it was 
not — false représentations inducing it being established — they might 
claim to hâve been cheated. If it was, they would not be, false représen- 
tation or no false représentation. And having failed to show this, 
they made out no case. 

A nonsuit was therefore rightly entered, and the rule to show 
cause why it should not be taken ofï must be discharged. 
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UNITED STATES v. TULLT. 
(Circuit Court, D. Montana. September 23, 1905.) 

1. Criminal Law— JuRiSDicTiON op Fedekal Coubts— Cbiminal Offenses— 

Commission on Militaby Réservation. 

To give a fédéral court jurisdictlon to try a person for a crimlnal offense, 
on the ground that it was comtnitted within a fort or mllitary réservation, 
sucli fort or réservation must hâve been establislied by law, as contem- 
plated by Const. art. 1, § 8, eitber by purchase with the consent of the Lég- 
islature of the State or by réservation of public lands therefor by compact 
with the State at the time of its admission, and exclusive jurisdiction 
over the same must hâve been reserved to the United States, either by 
express words or by necessary implication. 

2. Same — Lands Occupied but not Legally Reseeved fob Militaby Post. 

By executive orders certain publie lands in the then territory of Mon- 
tana were reserved by the Président for military purposes, under the 
désignation of "Ft. Missoula Military Réservation." It was subsequent- 
ly ascertained that most of the buildings of the post were upon the E. % of 
section 36 adjoining the lands reserved, which had already been reserved 
by the organlc act governing the organization of the territory for the use 
of the State, when admitted, for school purposes. By order of the General 
of the Army the commander of the post contlnued to occupy and exer- 
cise authority over such land, but no action was ever taken by Congress 
or the Président to legally include the same in the lands reserved for mil- 
itary purposes ; but both subsequently acted ou the understanding that 
It was not a part of the réservation. The Constitution of the state of 
Montana (article 2, § 1) acknowledges the authority of the United States 
to exercise exclusive législation, as provided by the fédéral Constitution 
over the military réservations in the state, Including Ft. Missoula "as now 
established by law," and the enabling act under which the state was ad- 
mitted reserved from the grants made ail lands "embraced in Indian, mili- 
tary or other réservations of any character." Held, that no part of sec- 
tion 36 was within the réservation "as established by law," nor within 
the réservation of the enabling act, and that the fédéral court was with- 
out jurisdiction to try a person for a homicide conimitted on the part of 
said section occupied by the United States as a part of its military post, 
which by the organlc act and the subséquent admission of the state 
passed to the state and under the jurisdiction of its courts. 

3. Courts— FoLLOwiNG State Décision. 

The rule that the construction of the Constitution or laws of a state by 
Its Suprême Court is binding upon the fédéral courts does not apply, 
where such construction atfects the iurisdlction of a fédéral court, which 
Is under the duty of determiniug such matter for Itself. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 0. C. A. 71 ; Hill v. Hite, 29 C. G. A. 553.] 

Indictment for Murder. On plea to jurisdiction. 

Cari Rasch, U. S. Atty. 

E. E. Hershey and Word & Word, for défendant. 

WHITSON, District Judge. On the 7th day of November, 1903, 
the défendant was informed against in the Fourth judicial district 
court of the state of Montana, county of Missoula, for the murder of 
Thomas Kennedy, alleged to hâve been committed in said county on 
the 18th day of October, 1903, and upon trial in said court, he was 
convicted of murder in the fîrst degree. Judgment upon the verdict 
of the jury was entered, and défendant was accordingly sentenced to 
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be hung. Upon appeal to the Suprême Court of the state the judg- 
ment of the lower court was reversed, upon the ground that the homi- 
cide was committed upon what it found to be the Ft. Missoula mili- 
tary réservation, which was held to be a place under the exclusive 
control of the United States ; the jurisdiction, therefore, being in the 
fédéral courts, and not in those of the state. State v. Tully (Mont.) 
78 Pac. 760. The défendant, having been discharged, was apprehend- 
ed by the fédéral authorities, held to answer, and afterwards, on the 
29th day of April, 1905, an indictment was returned against him in 
this court, which charges that the crime was committed on Ft. Mis- 
soula military réservation, alleged to be a place under the sole and ex- 
clusive jurisdiction of the United States. Défendant meets the indict- 
ment with a plea to the jurisdiction. In the state court he contended 
for the jurisdiction of this court, and hère contends for that of the 
state court. A man being tried for his life, of course, is not squeamish 
as to consistency, and, as its power is directly challenged, it is for 
this court to décide, as did the Suprême Court of Montana, whether 
it has authority to try the ofifense charged in the indictment. 

An anSv/er has been filed to the plea of the défendant, to which a 
demurrer has been interposed, but the facts are fuUy set out, and, as 
admitted by the plea and answer, are sufficient to enable the court 
to pass upon the questions presented. The homicide was committed 
on the E. J/^ section 36, township 13 N., of range 20 W. At the time, 
that portion of said section was being occupied by the government 
for military purposes; part of the buildings of Ft. Missoula were 
situated thereon, and both the deceased and the défendant were en- 
listed soldiers in service, and in charge of the commandant of the post, 
who was exercising control of this particular tract, as well as other 
lands, admitted to be a part of this réservation. If the act was com- 
mitted upon a military réservation of the United States, the site for 
which had been purchased by the gênerai government within the state, 
by consent of its Législature, under article 1, § 8, of the fédéral Con- 
stitution, then it is a place within the exclusive jurisdiction of the 
United States, the obvious meaning of the words "exclusive législa- 
tion," as used in the article being équivalent to "exclusive jurisdiction." 
United States v. Cornell, Fed. Cas. No. 14,867. Or, if- the act was 
committed in a place where upon the admission of Montana into the 
Union, the right to exclusive législation was reserved by the gênerai 
government in its compact with the state, under section 5339, Rev. St. 
[U. S. Comp. St. 1901, p. 3637], it is punishable in this court. United 
States V. Bateman (C. C.) 34 Fed. 86 ; Fort Leavenworth R. R. Co. 
V. Lowe, 114 U. S. 531, 5 Sup. Ct. 995, 29 L. Ed. 264; Benson v. Unit- 
ed States, 146 U. S. 339, 13 Sup. Ct. 60, 36 L. Ed. 991; United States 
V. Tichenor (C. C.) 12 Fed. 415. No purchase of land had been made 
within the state for military purposes for use at Ft. Missoula, at the 
time of the killing, and the jurisdiction must dépend therefore upon 
whether thèse lands had been legally set aside as a part of said réser- 
vation, and, if so, whether exclusive jurisdiction was reserved over 
them at the time of the admission of the state, either by express words 
or necessary implication. 
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For a solution of this matter we must ascertain how a military reser 
vation may be established. If none ever was established which includ- 
ed this place, this court has no jurisdiction ; if one was established and 
devoted to military purposes, and the exclusive jurisdiction of the 
gênerai government not reserved, the jurisdiction is in the state courts. 
Clearly Congress has full power to reserve from sale, or set aside, any 
portion of the public domain for military or other governmental pur 
poses, and it may by appropriate législation, authorize the Président 
to exercise this power. In Wilcox v. Jackson ex dem. McConnel, 13 
Pet. 513, 10 L. Ed. 264, it was held that the power conferred upon the 
Président by the act of Congress of June 14, 1809, authorizing him to 
erect fortifications for the northern and western frontiers, gave him 
authority to make réservation of public lands for military posts; it 
was said: 

"We thus see that the establishlng trading houses with the Indlan tribes. 
and the érection of fortifications in the west, are purposes authorized by lavv , 
and that they were to be established and erected by the Président. But the 
place in question is one at whlch a trading house has been established, and 
a fortification or military post erected. It would, not be doubted, we sup- 
pose, by anyone, that If Congress had by law directed the trading house to 
be established and the military post erected at Ft. Dearborn, by name, that 
this would hâve been by authority of law. But Instead of designating the place 
themselves, they left it to the discrétion of the président, which is precisely 
the same thing in effeet. Hère then Is an appropriation, not only for one 
but for two purposes, of the same place, by authority of law." 

The Suprême Court, at a later date, had occasion to consider this 
subject in Grisar v. McDowell, 6 Wall. 381, 18 L, Ed. 863, where 
it expressed itself as follows : 

"From an early period in the history of the government it has been the 
practiee of the Président to order, from time to time, as the exigencies of the 
public service required, parcels of land belonging to ths United States to be 
reserved from sale and set apart for public uses." "The authority of the 
Président In this respect is recognized in numerous acts of Congress." 

Turning, now, to the history of Ft. Missoula military réservation, 
we find it'to be as follows: By executive order of February 19, 1877, 
ail of section 31, township 13 N., range 19 W., containing' 640 acres, 
was set apart as a military réservation, under that désignation. Upon 
August 5, 1878, said réservation, by executive order, was increased by 
adding thereto 560 acres in section 30, township 13 N., range 19 W. 
On August 27, 1878, the post commander at Ft. Missoula reported 
by letter his discovery that most of the buildings of the post were lo- 
cated on the east half of section 36. In response thereto, the foUow- 
ing letter was written: 

"Headquarters of the Anny, Adjutant General's Office. 

"Washington, Dec. 5, 1878. 
"To the Commanding (ieneral, Department of Dakota, Through Headquar- 
ters Division of Missouri — Sir : Eeferring to your endorsement of the 26tb 
ultimo upon communication from the commanding oflîcer at Ft. Missoula, 
Montana Territory, who invites attention to his letter of August 27, 1878, 
relative to the necessity of securing to military uses the East ^, at least, of 
section 36, township 13 N., range 20 west, Helena Land Dist., reserved for 
school purposes, I am instrueted by the General of the Army to inform you 
that the Secretary of War wlll apply to Congress for the use of said school 
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section In connection with the mllitary réservation of Ft. Missoula, and that 
meantlme the commandlng officer of the post may prevent Intrusion on the 
réservation as declared, as also upoh the school section, the tltle to which still 
remains In the United States. 

"I am, sir, very respectfully, your obedient servant, 

"E. D. Townsend, Adjutant General." 

It will be observed that neither by act of Congress, nor by author- 
ity of the Président, was said section ever set apart as a part of said 
réservation ; that the Président did not through the Secretary of War, 
or otherwise, in facf, reserve or attempt to reserve this land for mili- 
tary purposes. Thèse being the only methods by which it could hâve 
been set aside, it must be held that section 36 was not, at the time of 
the admission of the state, a part of said military réservation, and it 
was not, therefore, a place within the exclusive jurisdiction of the 
United States. 

The United States attorney has ably and zealously contended for the 
power of this court to try the défendant. His contention is that the 
Président in matters of this kind may act through the head of a de- 
partment, and when an order for a réservation of the character of 
that under discussion has been made, the presumption attends it that 
it was by his authority ; and this is well settled. Wolsey v. Chapman, 
101 U. S. 755, 25 L. Ed. 915 ; Scott v. Garew, 196 U. S. 109, 35 Sup. 
Ct. 193, 49 L. Ed. 403 ; United States v. Tichenor (C. C.) 13 Fed. 415. 
The argument is that the action of the General of the Army, in direct- 
ing the ofScer in charge to keep trespassers off, is of itself, in efïect an 
order setting aside this section. If we may judge of the letter by the 
language used, we are compelled to arrive at a différent conclusion. 
Passing over the contention that the General of the Army had power 
without authority f rom the Secretary of War to reserve any part of 
this section as untenable, as decided in United States v. Tichenor (C. 
C.) 13 Fed. 415, it is manifest that the secretary, in so far as his inten- 
tion is «lisclosed, considered he had no power to reserve this land for 
military purposes, on account of the same being a school section. The 
fact that he called it to the attention of Congress from time to time 
indicates that, in his opinion, it was a matter only for congressional 
action. In addition to this, we hâve the further construction of the 
executive branch of the government, and by Congress also, in an act 
approved March 19, 1904 (33 Stat. 142, c. 718) which is as follows : 

"An act to authorize the Secretary of War to accept from the citizens of 
Missoula, Montana, deeds donatlng to the United States certain lands for 
the enlargement of the mllitary réservation of Ft. Missoula, Montana. 

"lîe It enaoted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that the Secretary of War is hereby 
authorized to accept from the citizens of Missoula, Montana, deeds donating to 
the United States, the following described lands for the enlargement of the 
military réservation of Ft. Missoula, namely: The south half of the south- 
vvest quarter of section twenty-flve, the northeast quarter of section thirty- 
flve, the northeast quarter, the iiorth half of the southeast quarter, and the 
north half of the northwest quarter of section thirty-six, ail In townshlp 
thirteen north and range twenty west of the Montana merldian In Missoula 
county, Montana." 

Pursuant to tlie provisions of this act, the citizens of Missoula, 
'deriving their title from the state by virtue of its grant of school lands 
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from the gênerai government, tendered a deed to the United States for 
that part of section 36, upon which the homicide was committed , the 
acceptance of which is held in abeyance, pending the final détermina- 
tion of the questions involved in this case. 

It has been argued that the décision made by the Suprême Court 
of Montana, being a construction of its own Constitution, falls within 
the rule that the fédéral courts are bound by the décisions of the high- 
est court of a state, in construing its Constitution and laws, and that 
this court is concluded by that décision. But the organic act creating 
the territory, and the enabling act, under which Montana became a 
State, are fédéral statutes. Besides, I do not understand the rule to 
extend to jurisdictional matters. The courts of a state cannot, by 
their décisions, settle the jurisdiction of the fédéral courts. Again, a 
décision of the question involves a construction of the Constitution 
and laws of the United States, and a grant made by the United States, 
and it would be an anomaly to say that the décision of a state court 
could extend, limit, or define the powers of the fédéral government to 
the exclusion of the jurisdiction of its own courts. Such a doctrine 
would amount to a complète surrender of its sovereignty. It is an 
inhérent power in every court to décide as to its own jurisdiction. A 
long line of précédents may be found in the Suprême Court Reports, 
where that court has repeatedly passed upon questions involving the 
identical and points similar to those in controversy, and its power in 
that regard has never been questioned. 

In further aid of the jurisdiction hère, it has been argued that the com- 
pact made between the fédéral government and the state of Montana, 
upon the admission of the latter into the Union, was broad enough to 
reserve to the United States whatever was actually being occupied as 
a part of said military réservation. That contention is based upon the 
enabling act and upon section 1, art. 2, of the Constitution of Mon- 
tana, which in part reads as follows : 

"Authorlty is hereby granted to and acknowledged In the United States lu 
exercise exclusive législation as provided by the Constitution of the United 
States, over the military réservations of Fort Assinahoiue, Fort Custer, Fort 
Keogh, Fort Maginnis, Fort Missoula," etc., "as now established by lavr, so 
long as said places remain military réservations, to the same extent and with 
the same effect as if said military réservations had been purcnased by the 
United States by consent of the Législative Assembly of the state of Mon- 
tana." 

Section 10 of the enabling act, under which Montana was admitted 
(Act Feb. 22, 1899, c. 180, 25 Stat. 679), provides, among other things : 

"Nor shall any lands embraced in Indlan, military, or other réservations of 
any character, be subject to the grants or to the indemnity provisions of this 
act until the réservation shall hâve been extinguished and such lands be re- 
stored to, and become a part of, the public domain." 

It is insisted that by the use of the words "réservations of any char- 
acter" it was meant to reserve to the United States such réservations 
as were being occupied whether lawfully established or not, and that 
the gênerai government and the state, with full knowledge of the man- 
ner in which Ft. Missoula réservation was being occupied, are pre- 
sumed to hâve entered into the compact with this in view ; the gênerai 
government intendmg to retain its jurisdiction over what was in actua! 
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occupation, and the state to waive its jurisdiction over such occupancy. 
Waiving the question as to whether the words "of any character" ap- 
ply to military reserves at ail, it may be remarked that the article of 
the Constitution is more explicit, because it refers to réservations "as 
now established by law," and we hâve seen that section 36 viras not 
established as a part of Ft. Missoula réservation by law, but that it 
was occupied without authority of law ; and in construing the language 
in section 10 of the enabling act, we must conclude that it was in- 
tended to refer to réservations established by law. Indeed, if this 
réservation was not established by law, it was not established at ail. 
If occupancy alone, under such circumstances, constitutes a ségréga- 
tion of land from the public domain, then there was neither necessity 
for executive order nor cpngressional action, and it was within the 
power of the General of the Army or ^an officer inferior in rank to 
usurp the powers both of Congress and the executive. 

But there is another insuperable objection to the rétention of this 
cause. The organic act reserved this section for school purposes. Act 
May 26, 1864, c. 95, 13 Stat. p. 91. Section 14 of that act reads as fol- 
lows: 

"And be It further enacted that when the lands In Bald terrltory shall be 
surveyed under the direction of the government of the United States, prepar- 
atory to bringlng the same into the market, sections numbered 16 and 36, in 
each township in sald territory shall be, aiid the same are hereby reserved 
for the purpose of being applled to schools in said territory, and In the states 
and territorles hereafter to be erected out of the same." 

Thèse lands were surveyed, and the surveys approved in 1870, be- 
fore any use had becn niade O'^ the same by the military authorities, 
which did not begîn until 1878. It has long been the policy of the 
governrrient to set apart certain sections of public lands for the main- 
tenance of schools. Cooper v. Roberts, 18 How. 173, 15 L. Ed. 338. 
Montana was mâde no exception to the rule, as we hâve seen. After 
the passage of the organic act, sections 16 and 36 in the territory of 
Montana ceased to be public lands, and they were withdrawn from 
sale or other disposai under the gênerai laws. Newhall v. Sanger, 93 
U. S. 765, 23 L. Ed. 769. 

The Suprême Court in Beecher v. Wetherby, 95 U. S. 517-523, 24 
Iv. Ed. 440, considering a grant of school lands to the state of Wis- 
consin, said: 

"It was therefore an unalterable. condition of the admission, obllgatory 
upon the United States, that section 16 In every township of the public lands 
in the state, which had not been sold or otherwise disposed of , should be 
granted to the state for the use of schools. It matters not whether the words 
of the compact be considered as merely promissory on the part of the United 
States, and constitutlng only a pledge of à grant in future, or as operatlng to 
transfer the tltlë to the state upon lier acceptance of the propositions as soon 
as the sections could be afterwards Identifled by the public surveys. In elth- 
er case, the lands which might be embraeed within those sections were appro- 
priated to the state. They were withdrawn from any other disposition, and 
set apart from the public domain, so that no subséquent law authorizlng a sale 
of it could be construed to embrace them, although they were not speclally 
excepted. Ail that afterwards remalned for the United States to do wlth re- 
spect to them, and ail that could be legally done under the compact, was to 
îdentlfy the sections by appropriate surveys ; or if any further assurance of 
title was required, to provide for the exécution of proper Instruments to 
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transfer the naked fee, or to adopt such further législation as wonld accom- 
plish that resuit. They could not be diverted from their appropriation to 
tlie State." 

To like effect are the following: Minnesota v. Hitchcock, 185 U. 
S. 390, 23 Sup. Ct. 6.50, 46 h. Ed. 954; United States v. Thomas, 151 
U. S. 583, 14 Sup. Ct. 426, 38 L. Ed. 276 ; Wilcox v. Jackson, 13 Pet. 
498, 10 L. Ed. 264; Fort Leavenworth v. Lowe, 114 U. S. 525, 5 Sup. 
Ct. 995, 29 L. Ed. 264. 

In Cooper v. Roberts, sxipra, ref erring to school lands, it was said : 

"It will not be supposed that Congress intended to authorize a sale of land 
which it had prevlously disposed of. The appropriation of the sections to 
the State, as already stated, set them apart from the mass of public property 
which could be subjected to sale by Its direction." 

The State court denied jurisdiction, if I hâve apprehended the 
grounds correctly, upon the theory that the gênerai government never 
parted with its original sovereignty. But we hâve seen that by grant- 
ing lands to the territory for school purposes, the right to dispose of 
them thereafter, if any such right existed at ail, was in Congress alone ; 
that neither the Président, nor any other executive officer could appro- 
priate or set them aside for any other purpose ; and it must foUow that 
if Congress never acted in the matter, and it is admitted that it did not, 
the réservation of them in the organic act, followed by the admission of 
the state, vested full title in the state. 

Again, we hâve seen that the executive branch of the government 
never undertook to usurp the powers of Congress by way of setting 
aside thèse lands for military purposes after the enabling act was 
passed; and when Montana was admitted into the Union upon the 
same footing as the original states, whatever the gênerai government 
did not reserve by way of its political jurisdiction passed to the 
state, and the fact that political jurisdiction does so pass, furnishes 
the reason for the compact which is always entered into when a 
new state is admitted. The gênerai government is one of delegated 
powers. As to the original states, those powers were actually dele- 
gated. As to those admitted afterwards, the powers conceded by the 
original states in so far as they relate to political jurisdiction, are rc- 
served, or if not reserved, they are lost. A distinction is to be made 
between the ownership by the United States of lands withih the boun- 
daries of a state, which in the absence of express power, it holds as 
any other landed proprietor, and the ownership coupled with the right 
to exercise political jurisdiction ovcr such lands. 

It was said in Ft. Leavenworth R. R. Company v. Lowe, supra: 

"The consent of the states to the purchase of lands wlthin them for spécial 
purposes named is, however, essential, under the Constitution to the transfer 
to the gênerai government, with the title. of political jurisdiction and domin- 
ion. Where lands are acquired without such consent, the possession of the 
United States, unless political jurisdiction be ceded to them in some other 
way, is simply that of an ordinary proprietor." 

It is unfortunate that a murderer should go unwhipped of justice, 
but it would be yet more unfortunate if any court should assume to 
try one charged with a crime without jurisdiction over the offense. In 
this case, in the light of the verdict of the jury in the state court, we 
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may assume that Justice would be done the défendant were he tried 
and convicted by any court and executed pursuant to its judgment. 
But in this court it would be the justice of the vigilance committee, 
wholly without the pale of the law. The fact that the défendant is to 
be discharged may furnish a text for the thoughtless or uninformed 
to say that a murderer has been turjnied loose upon a technicality ; but 
this is not a technicality. It goes to the very right to sit in judgrnent. 
To retain this case would be to create jurisdiction by judicial dictum ; 
to enact a law, not to administer it; usurpation of législative power 
rather than a construction of the législative will. It can be said to 
the honor of the courts, that they hâve steadfastly adhered to the 
purposes of their création and establishment, and that they instinctively 
shrink from exercising powers not conferred by the Constitution and 
lavvs. Thèse sentiments no doubt appealed with equal force to the 
Suprême Court of Montana, and it is to its crédit that it refused to 
lend its aid to the exécution of one for the commission of an act which, 
in its judgment, was not cognizable under the laws of its state; but 
I cannot bring myself to the conclusion reached by that able court, 
and it is upon the judgment and conscience of this court that the mat- 
ter of jurisdiction hère must be decided. 

From the views expressed it follows that the plea to the jurisdiction 
of the court must be sustained, and the défendant discharged, and it is 
80 ordered. 
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(Circuit Court, W. D. Wisconsln. November 4. 1905.) 

No. 120. 

Removal of Causes— Sepababi.e Contkoversy— Condemnation Proceedings. 

In a condemnation proceeding Instltuted by a rallroad company, under 
Rev. St. Wls. 1898, § 1845 et seq., by the flling of a pétition in a circuit 
court of the state against numerous property owners, upon which the 
statute provides for a hearing as to petitioner's right to condemn, and, 
If such right is sustained, for the appointaient of a commission, which, 
on request of the company or the owner, shall appraise any pièce of the 
property descrlbedi from which appraisal an appeal may be taken to the 
court, ' and trled to a jury as In ordinary law actions, there is a single 
controversy only presented as to the right to condemn, to be determined 
between the petitioner, on one side, and ail of the parties jolned as de- 
fendants, on the other; and the mère fact that a défendant is the owner 
of part of the lands sought to be taken In severalty does not create a 
separable controversy between him and the petitioner, which entitles 
him to remove the proceeding into a fédéral court on the ground 
of diverslty of cltlzenship. 

[Ed. Note. — For cases m point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ 94-lOa 

Separable controversy ground for removal of cause to fédéral court, see 
notes to Robbins v. Ellenbogen, 18 C. G. A. 86 ; Mecke v. Valleytown Min- 
erai Co., 35 C. C. A. 155.] 

On Motion to Remand to State Court. 

Louis Hanitch, for petitioners. 

Charles M. Morris and Luse, Powell, De Forest & Luse, for re- 

spondent. 
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SANBORN, District Judge. Tlie railway company commenced 
condamnation proceedings in the state circuit court for Douglas 
coUnty to acquire certain tracts of land for right of way, yards, dépôt 
grounds, and station grounds for its railroad. The original pétition 
for condemnation was filed Mardi 20, 1905. Afterwards the railway 
company obtained, by agreement with the owners, a part of the lands 
sought to be taken by its original pétition, and discovered certain 
errors and subséquent changes of ownerships and interests as to 
other parcels sought to be taken, and on the 18th day of September, 
1905, filed a supplemental pétition, seeking to acquire right of way, 
dépôt grounds, etc., in and upon 119 separate tracts of land. An 
order was made on the same day for a hearing upon the original and 
supplemental pétitions October 9, 1905, and that notice of the pen- 
dency of the proceedings be given by publication, as required by the 
statute. The pétition for condemnation described the parcels of land 
over and upon which it desired to take its right of way, dépôt 
grounds, etc., and also stated the separate ownership of each pièce, 
giving the names of the persons owning or interested in the property, 
and the names of mortgagees and owners of leases thereon. Ac- 
companying the pétition were maps showing that the company de- 
sired to take a strip of land about 4 miles long, 60 feet in width east 
of its station grounds, and 45 feet wide west of the station grounds ; 
such station grounds being located in the center part of the 4-mile 
strip, and consisting of 3 blocks bounded on ail sides by streets. 
Prior to the time for the hearing, and on October 7, 1905, Charles E. 
Perkins and Mary Perkins, alleging themselves to be the owners of 
certain lots in the center block of the three blocks sought to be taken 
for dépôt grounds, and being also alleged in the pétition to be the 
owners of said lots, filed in the state court their pétition for the re- 
moval of the condemnation proceedings to this court, alleging in their 
pétition that they were the sole owners and parties interested in said 
lots ; that said lots were worth more than $5,000 ; that they were at 
the time of the beginning of the proceedings, and still were, citizens 
and résidents of the state of lowa ; and that the railway company was 
at the time of bringing the proceedings, and ever since, a corpora- 
tion organized and existing under the laws of the state of Wisconsin, 
and a citizen and résident of said state. They further alleged that 
there was in said proceeding a separable controversy between them 
and said railway company, which could be fully determined as between 
them. They also ofïered the usual bond on removal, which bond was 
accepted and approved by the state court October 7, 1905. No formai 
order of removal was made by the state court, but the proceedings 
were certifîed to this court, and the cause was docketed therein Octo- 
ber 28, 1905, and on the same day the railway company appeared in 
this court, and filed its motion to remand the cause, on the ground 
that there was no separable controversy, and the matter was argued 
by counsel for the respective parties on that day. 

The statute of Wisconsin provides that any railroad corporation 
may acquire any real estate which it shall be authorized to take for 
the purpose of its organization. For such purpose it may file a 
pétition praying for the appointment of commissioners by the circuit 
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court of the proper county. If the real estate is desired for station or 
building grounds or yards, and not for part of its main track, the 
pétition must state that the corporation is duly incorporated ; a 
description of the real estate sought to be acquired; that the same is 
required for the purpose of operating the road ; that it is its intention 
in good faith to use it therefor; the names of the owners and parties 
interested in the real estate; and such other facts touching the same 
as shall be deemed fit. If the real estate is desired for the main Une, 
or in part for the main line and in part for station or building grounds, 
yards, or other purposes, the pétition must state that the corpora- 
tion is duly incorporated ; that it is its intention in good faith to con- 
struct the road ; that it has surveyed its route over the lands sought 
to be acquired for its main line, and has actually staked out the center 
line of its proposed road over the grounds desired for the main line, 
and shall contain a description of the lands across which the line has 
been so staked; and, in case a greater width than 100 feet shall be 
desired to be taken across any tract, it shall specify the width de- 
sired, and reasons therefor, and shall contain a description of the land 
sought to be acquired for dépôt, station, or building grounds, or other 
purposes of the corporation ; that the route has been located by its 
board of directors upon the line so staked out; that the real estate 
so described is required for the purpose of constructing and operating 
the railroad ; the names of the parties who own and occupy the real 
estate, and, if any are infants, their âges, as nearly as may be, and, 
if any are persons of unsound mind or unknown, such facts should 
be stated, with such other facts as shall be deemed fit. A map is to 
be annexed to the pétition, showing the route of the road, and the 
lands desired to be taken for right of way and for dépôts, stations, 
building grounds, yards, and other grounds. The pétition filed in the 
state court compiles with thèse requirements, and it appears there- 
from that the three blocks desired to be taken for station grounds 
are more than 100 feet in width. 

The statute further provides for the appointment of commissioners 
to appraise the damages and appraise the value of the land sought to 
be taken for the railroad and station grounds, and that, whenever 
requested in writing by the corporation or any person interested in 
any tract of land described in the pétition, but not otherwise, the 
commissioners shall proceed to perform their duties in respect to the 
land mentioned in such request, upon notice being given to ail parties 
interested of the meeting of the commissioners. 

The statute further provides that on presenting the pétition to 
the court with proof of publication of the notice, any person whose 
estâtes or interests are to be afïected by the proceedings may show 
cause against the granting of the prayer of the pétition, and the court 
shall hear the parties interested, and shall détermine whether the 
corporation is entitled to take the whole or any part of the land 
sought to be acquired; and, if no sufïicient cause is shown against 
granting the prayer of the pétition, the court shall make an order 
appointing commissioners. Sections 1845-1848, Rev. St. 1898. 

It is further provided by statute that, within 30 days after filing 
the report of the commissioners in the office of the clerk of the 
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circuit court, any party may appeal to such circuit court from any 
award made by the commissioners by filing in the office of the clerk 
a written notice of appeal, and, upon his receiving such notice, the 
appeal shall be considered an action pending in court, subject to 
change of the place of trial and appeal to the Suprême Court, as in 
other actions. Such appeal is to be tried by jury unless a jury trial is 
waived. Section 1849, Rev. St. 1898. 

It will be seen from the statutes quoted that two controversies are 
or may be presented for détermination. In the first place, the ques- 
tion of the right of the corporation to take the lands may be presented 
by any party interested showing cause before the circuit court against 
the prayer of the pétition. If the court fînds against the pétition, the 
proceedings end at this point ; but ii the court décides that the cor- 
poration is entitled to take the lands desired, commissioners are then 
appointed, who may be set in motion by the petitioner or any party 
interested. The sole jurisdiction of the commissioners consists in 
appraising the value of the land taken and filing their report. 

The pétition for removal of this proceeding was filed before the 
day set by the court for the hearing of the preliminary question of the 
right of the corporation to take the land, and it is insisted in favor 
of the removal that the separate ownership of petitioners of the lots 
in question sought to be taken for station grounds makes the con- 
troversy a separable one in respect to the right of the corporation 
to take the lands, and that the whole proceeding against ail of the 
owners of the lands covered by the four-mile strip has been removed 
to this court by the docketing of the cause. On the other side, it is 
contended that there is but one controversy as to ail of the owners of 
lands affected, which concerns the right of the corporation to take 
the strip sought to be acquired by it for right of way and dépôt 
grounds, and that no separable controversy exists. The précise 
question presented is whether, in a condemnation proceeding in- 
volving a number of distinct tracts of land in several ownership, there 
is a separable controversy between the owner in severalty of one 
tract and the corporation, or whether a single controversy exists 
between the corporation on the one side and the owners in severalty 
of ail the tracts described in the pétition for condemnation. 

The statute is silent as to the joinder of parties défendant in con- 
demnation proceedings. The practice in joining a large number of 
tracts and owners in severalty in one proceeding has been common in 
this State, and such practice was indirectly approved in the case of 
Larson v. Superior Short Line R. Co., 64 Wis. 59, 24 N. W. 487, 
where four owners in severalty of lands, a part of which was sought 
to be taken for a railroad, joined in an appeal from the award of 
commissioners, stating that each one separately appealed from the 
award. It was held that the joinder of the appellants was proper. 
It is also stated in the article on Eminent Domain by Mr. Rapalje 
in the American & English Encyclopedia of Law (7 Ency. PL & Pr. 
503) that if the local statute is silent upon the subject, or of doubtful 
interprétation, the weight of authority favors the joinder in one 
proceeding of ail parties in interest. The cases cited in support of 
this conclusion are mainly, if not whoUy, cases of divided ownership of 
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the same parcel, like the ownership of tenants in common, lessor and 
lessee, etc. Mr. Lewis, in his work on Eminent Domain, lays down 
the same rule. 

I think the proceeding must be treated as a joint one, at the élec- 
tion ci the raiiroad company, in respect to the question of the right 
of the corporation to take the lands, and as several in respect to the 
question of the right of each one to compensation; although the 
Larson Case, above cited, would tend to indicate that the whole pro- 
ceeding as to both questions is a joint and several one in respect to 
compensation. As I construe the Larson Case, the appeals were re- 
garded as separate and distinct appeals, in which separate trials as 
to each appellant would be had. 

It seems to me quite clear thàt the question of the right of the 
corporation to take the land must be regarded as presenting a single 
controversy, in which the raiiroad company is the plaintifif, and ail 
the owners of separate and distinct parcels whom it elects to join 
are défendants. This question was not presented in the late case of 
Madisonville Traction Company v. St. Bernard Mining Company, 
196 U. S. 239y 25 Sup. Ct. 251, 49 L. Ed. 462, where a pétition for 
condemnation was filed by the traction company against a single 
défendant. It was held that removal to the fédéral court, attempted 
to be made in that case, should hâve been made by the state court, 
and that,it lost jurisdiction Upon the filing of the proper pétition and 
bond ; the proceedings being held to be judicial in their character, and 
that the United States courts hâve jurisdiction to détermine ail 
questions relating to the right of eminent domain. 

It appears from the authorities on the question of separable con- 
troversy that, in order that such controversy exist, the whole subject- 
matter of the suit must be capable of being fînally determined as be- 
tween the parties on each side, and complète relief afïorded as to the 
separate cause of action, without the présence of other parties origi- 
nally brought in. Torrence v. Shedd, 144 U. S. 527, 530, 13 Sup. Ct. 
726, 36 L. Ed. 528 ; Miller v. Clififord, 133 Fed. 880, 67 C. C. A. 52 ; 
Hanrick v. Hanrick, 153 U. S. 192, 14 Sup. Ct. 835, 38 L. Ed. 685 ; 
Geer v. Mathieson Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 
L. Ed. 1122; Fraser v. Jennison, 106 U. S. 194, 1 Sup. Ct. 171, 27 
L. Ed. 131. 

In Golden v. Bruning (C. C.) 73 Fed. 2, Judge Baker of this Cir- 
cuit says : 

"When the statute speaks of a separate controversy between cltizens of 
différent states, which can be fully determined as between thcm, ît must 
mean that the whole cause of action disclosed in the pleadings of the plain- 
tiff can be fully determined as between htm and the removing party without 
the présence of other parties. It does not contemplate the splitting up into 
différent parts of a cause of action \^'hich the plaintiff is entitled to prosecute 
as a single suit, simply because a part of the cause might be fully determined 
as between the parties before the court, leaving the other part to be deter- 
mined in another independeht suit." 

Proceedings for condemnation of land for a ditch do not présent 
any separable controversy as between the owner of any particular 
tract and a municipality seeking to condemn. In re Jarnecke Ditch 
(C. C.) 69 Fed. 161. The same rule was held in City of Le Mars v. 
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lowa Falls, etc., Ry. Co. (C. C.) 48 Fed. 661, in respect to condemna- 
tion proceedings brought by a city to condemn real estate for street 
purposes. 

I hâve carefully examined the cases cited in the elaborate briefs 
presented in favor of the removal, and I am convinced that the ques- 
tion of the right of a corporation to take the land desired for its 
raiiroad and station grounds présents a single controversy, in which 
ail the parties joined as défendants or respondents are jointly inter- 
ested, and that the mère faot that the petitioners for removal are the 
owners in severalty of a part of the lots sought to be taken as station 
grounds does not create a separable controversy between them and 
the railway company. 

In City of Chicago v. Hutchinson (C. C.) 11 Biss. 484, 15 Fed. 
129, Judge Drummortd held that a proceeding to widen a street, com- 
menced against a large number of owners in severalty, constituted a 
separable controversy as to each owner in respect only to the amount 
of the award of benefits and damages. The case was reargued before 
Judges Drummond andBlodgett, and therule afiîrmed by them. The 
case was distinguished by Judge Seaman in Re City of Chicago (C. 
C.) 64 Fed. 897, where it was held that assessment proceedings for 
municipal sewer improvements, in which the district to be assessed 
is determined by a commission, do not constitute a "suit," within the 
removal acts, and that no separable controversy exists in such a pro- 
ceeding. 

In The Pacifie Raiiroad Removal Cases, 115 U. S. 1, 5 Sup. Ct. 
1113, 29 L,. Ed. 319, it was held that the question whether a city was 
entitled to lay out a street across the dépôt grounds of a raiiroad 
company présents a separable controversy as between city 'and com- 
pany. 

AU the above casess were commented on and distinguished in the 
Tarnecke Ditch Case (C. C.) 69 Fed. 161, 165, above referred to. 
They are instructive, but not décisive, on the question hère present- 
ed. It may well be that the right of a city to lay out a street over 
station grounds présents a question entirely différent from the ques- 
tion between the city and other owners. 

The motion to remand is granted. 
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In re NASSAU. 
(District Court, B. D. Pennsylvania. October 12, 1905.) 

No. 2,118. 

1. BAKKBUPTCT — VOinABLE PkEFEEKNCES — REASON 10 BEUEVK DEBTOB iNSOIiV- 

ENT. 

Where tbe agent of a créditer, when taklng mortgages to secure tha 
indebtedness to his principal within four months prior to the debtor's 
bankruptcy, had knovvledge of facts which should hâve put him on In- 
çiuiry as to the debtor's solvency, he and his principal are legally charge- 
able with knowledge ot such facts as the Inquiry would bave disclosed. 

[Ed. Note. — For cases In point, see vol. 6, Cent. Dlg. Bankruptcy, § 258.] 

2. Same — Evidence. 

Evidence consldered, and held to show that a bankrupt was Insolvent 
at the tlme of glvlng mortgages to secure a prior Indebtedness wlthln ' 
four months prior to his bankruptcy, and that the agent who acted for 
the mortgagee in taklng the securlty had reasonable cause to believe hlm 
Insolvent, and that a préférence was Intended, whlch renderéd the mort- 
gages voldable by the bankrupt's trustée. 

In Bankruptcy. On certificate from référée. 

The f ollowing is the opinion of Richard S. Hunter, référée, on pétition 
of trustée to vacate mortgages and answer of mortgagee: 

A pétition of Louis C. Gillesple and other credltors of James Nassau was 
presented to the court on the 8th day of December, 1904, alleging, inter alla, 
that the said James Nassau was insolvent and had within four months com- 
mitted an act of bankruptcy, in that he did on or about November 18, 1904, 
exécute and dellver to Annie M. Phillips two mortgages of his real estate 
sltuate at Kensington and Erle avenues, and Harrowgate and Nlcetown 
liaues, with intent to prefer the said Annie M. Phillips over his other credl- 
tors. 

On the same day Nassau signed and delivered to the petitioning credltors 
a writing which was attached to the said pétition, wherein he stated that 
he was unable to pay his debts. and was willing to be adjudged a bankrupt 
on that ground. On December 12, 1904, Nassau was adjudged a bankrupt. 
The case was referred, and at a meeting before the référée on January 10, 
1905, Augustus J. Loos was unanlmously elected trustée, and was authorized 
to continue the business of the bankrupt, to wit, the manufacture of vamish 
at Kensington and Brie avenues on real estate covered by the mortgages. 

On November 17, 1904, Nassau executed and delivered to Annie M. Phillips 
two mortgages, one of them to secure the payment of $6,800, and the othèr to 
secure the payment of $10,000, In six months from thelr date, with Interest at 
6 per cent, per annum. The mortgages were duly recorded; the smaller a 
day before the larger. Both of them described and were secured upon ail 
the real estate of Nassau, belng a vacant lot of ground in the tenth survey 
district, sltuate at Harrowgate and Nicetown Lanes, and a lot of ground In 
the thirty-third ward of the city of Philadelphia, situate at Kensington and 
Brie avenues, with the buildings and împrovements thereon erected, together 
with the plant, apparatus, fixtures, and appurtenances used in the late busi- 
ness pertainlng to the manufacture of varnish, for which the Improvements 
were constructed. 

On the 6th of February, 1905, the trustée, through his counsel, flled his 
pétition before the référée, setting forth the above facts ; setting forth, aiso, 
that Nassau was insolvent at the time of the transfer, that the considération 
for the exécution of the mortgages was an antécédent indebtedness of six 
years' standing to Annie M. Phillips, secured only by promlssory notes, and 
that the effeet of the enforeement of the said transfer would be to sweep 
away the most valuable asset of the bankrupt, and to enable Annie M. Phil- 
lips to obtain a greater percentage of her debt than any other créditer of the 
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same class ; and averrlng that such transfer was In effect a préférence In f a- 
vor of Annie M. Phillips, and that at the time she received the sald préférence 
she, or her agent, Thomas M. Longcope, had reasonable cause to believe tnat 
It was Intended thereby to give a préférence. The petitioner further averred 
that the mortgages in question were incumbrances made wlthin four months 
prior to the filing of the creditors' pétition, with intent and purpose to hlnder 
and delay creditors. The petitioner prayed that an order be made on Annie 
M. Phillips why the mortgages should not be vacated and set aside. 

So this pétition an answer was filed on February 16, 1905, by Annie M. 
Phillips, admitting the exécution and delivery of the mortgages, and averrlng 
that the indebtedness had previously been secnred by promissory notes, and a 
bond of James Nassau given for actual cash loaned to him ; that at the time 
of the exécution and delivery of the said mortgages nelther she nor her 
agent, Thomas M. Longcope, had any knowledge of the Insolvency of the said 
James Nassau, or any reason to Delieve that he was insolvent, or that the 
mortgages were glven with intent to prefer. 

On Thursday, February 16, 190.5, and upon various subséquent dates, évi- 
dence was taken at the office of the référée in support of the pétition and 
the answer. The witnesses examined were Annie M. Phillips ; Thomas M. 
Longcope, her agent ; Albert H. Lupton, Nassau's bookkeeper ; James Nassau, 
the bankrupt, and William A. Gretzinger, a real estate broker, called by the 
trustée. 

From this testimony the référée flnds the following facts: 

The Indebtedness for which the mortgages were given was of long stand- 
ing. Ten thousand dollars was lent in 1886, and the loan was renewed in 
1892. Two thousand dollars more was lent in 1895 ; |3,000 in 1896 ; and $1.- 
500 in 1898— maklng, with $300 of interest, a total of $16,800 of indebtedness. 
The relationship between Mrs. Phillips and Nassau was one of entire trust 
and confidence on her part, and it does not appear that she at any time was 
aware of his approaching insolvency She dld, however, beconie anxious to 
put the debt into better shape as far back as 1897, and made suggestions 
from time to time for better security. In the sprlng of 1904 Nassau agreed 
to give her a mortgage, but for reasons which do not very clearly appear, but 
which are stated to hâve been on accouut of Mrs. Phillips's illness and ab- 
sence from the city, the mortgages were not executed until November 17, 
1904. Three weeks thereafter Nassau confessed his insolvency and was ad- 
judlcated a bankrupt. 

Two questions of facts arise in the case; (1) Was Nassau a bankrupt 
at the time of the exécution of thèse mortgages? (2) Had Mrs. Phillips, or 
her agent, reasonable cause to believe that the mortgages were intended as 
préférences? 

1. As to the insolvency of the bankrupt on November 17, 1904, the bank- 
rupt's assets on October 31, 1904, when a trial balance was taken, were stated 
by the bookkeeper as foUows: 

Cash $ 37 24 

Outstanding accounts 9,717 77 

Factory, plant, and real estate 16,042 36 

Fixtures and implements 2,267 96 

BIlls recelvable 70 62 

Two shares of Philadelphia bourse stock 150 00 

Due from salesmen 79 98 

Value of stock on Jiand 4,000 00 



$32,305 93 

The liabilitles according to the books were at that time $31.467.85, This 
would apparently show an excess of assets at that time of $898.08. A cer- 
tain lot belonging to Nassau, and mortgaged for $1,500, was not included in 
this statement of assets. The value of this lot was estimated at widely vary- 
ing figures ; by the trustée at $1,700 above the mortgage ; by Mrs. Phillips at 
$4,500 above the mortgage. 

On the other side, Nassau had borrowed from Insurance companies on poU- 
<'les belonging to his wife $3,070, and on policies belonging to his daughter 

140 F.— 58 
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$1,520, maklng his total Indebtedness $36,057.10. Should we aecept the trus- 
tera valuation of the equity In the vacant lot, the Uahilltles would exceed 
the asaets by aboùt $2,000. If, on the other hand, we accepted the estimate 
of Mrs. Phillips, the assets would exceed the liabilities about $700. 

Thls Is, of course, upon the supposition that the values of the real estatS 
«ntered in the trial balance are correct. The correctness of thls valuation 
Is questloned by the trustée, who called William A. Gretzinger, a real estate 
broker, doing business at 2025 Bast Dauphin street, and asked him what 
value he placed upon the property of Nassau at Kensington and Erie ave- 
nues. He appraised the buildings at $4,000 and the ground at $8,500, mak- 
lng a total of $12,500. The lot at Harrowgate and Nicetown Lanes he ap- 
praised at $2,500, at the rate of $1,000 per acre. He testifled that the prop- 
erty at Kensington and Brie avenues was assessed for taxation prior to 1904 
at $7,500, and In 1904 It was ralsed to $9,500, which Is the présent assess- 
ment Thls wltness was eross-examined at length by Mr. GUpin, counsel for 
the mortgagee. The wltness figured the lot at 21,000 square feet, and appar- 
ently reached his estimate of $8,500 by valuiug It as forty cents a square 
toot. Being asked, "Tell us some other lot that you hâve derlved your 
knowledge of values," he answered : "The properties I hâve référence to 
are located in Frankford ; ground similar to this beIng fliled in with ashes, as 
ail of this ground mostly Is, ail flxed on a basis of forty cents a square foot." 
Thèse lots were four or five squares from the rallway, and not on a main 
thoroughfare. The Nassau lot is on Kensington and Erle avenues, and close 
to the rallway, but the withess testifled that this latter clrcumstance was a 
positive disadvantage, "an eyesore, and a nuisance of a railroad coiuini» 
aeross," the railroad belng of no use to a manufacturlng plant on account 
of the want of proper facUltles. As to the buildings, he testifled fhat thcy 
could be replaced' for from $4,000 to $5,000, but had not a very close recollec- 
tion of the buildings. He remembered, however, that they were brick, and 
about nlne Inches thick. He testifled to a sale In the neighborliood of a 
pièce of ground of 3,138 square feet to the railroad company for $500. 

The wltness was also cross-examlued concerning his valuation of the lot 
at Harrowgate and Nicetown Lanes at $1,000 an acre, in comparison wlth 
another lot on Erie and Tulip street, which he valued at $4,000 an acre. 
Thls he explalned by testlfylng that the more expensive lot had facilities for 
a railroad siding and was on grade, and that both the streets were opened. 

Mr. Longcope, called In rebuttal by the mortgagee, testifled as to the va- 
cant lot of 2i^ acres, that It would eut up, irrespective of the street on the 
clty plan, into 93 lots of 15 feet by 50 or 60 feet deep, which, at $150 a lot, 
would be $14,950. If the clty plan was taken Into account, 60 lots could be 
carved out of the property, which, at $150 a lot, would be $9,000, and, ai 
$100 a lot, $6,000. Mr. Longcope had never seen the property, and knew of 
no sales in the neighborhood. 

The bankrupt, also called in rebuttal of Mr. Gretzlnger's testlmony as to 
the value of the lot and improvements on Kensington and Erie avenues, stat- 
ed that they cost, in 1890, $19,500; that they were made of hard brick, and 
were almost as good for the purposes of a varnish factory as when they were 
put up. 

The référée, while unable entirely to adopt elther set of figures, Is de- 
■cidedly of the opinion that the real estate at Kensington and Erie avenues 
was carried on the bankrupt's books at a price far In advance of its real 
value. No allowance was made for the détérioration of a factory building, 
-or for the fact that a building erected for a spécial purpose has little value 
in the gênerai market. The assessment of 1904, made at a time when, with 
the object of seeuring increased revenue to the clty, the values of property 
were taken, or Intended to be taken, at their full selling price, is material. 
The assessment for the lot and buildings eonstituting the varuish factory 
was $9,500. It is carried on Nassau's books (including the $7,000 mortgage) 
at $23,000. The référée values it, under the évidence given at $15,000. 

The testlmony with regard to the vacant lot is not very satlsfactory. Gret- 
zinger estlmated it at $1,000 an acre "practlcally from ground In other sec- 
tions similar brmging $1,000," and explalned that thèse sections were "South- 
west section, West Philadelphia section, and Northeast section, the ground 
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located In a similar neighborhood." Longcope, on the other hand, fixes a 
value from the way In whleh the property would eut up Into small lots, with- 
out showing any demand for such lots or a possibllity o£ selling them. 

The référée values the lot at $1,500 an acre, being for the 2i/^, acres $3,750, 
subject to an Incumbrance of $1,500, and values the equity of the bankrupt 
at $2,250, 

The assets of the bankrupt on October 31, 1904, should therefore be stated 
as foUows: 

Cash $ 37 24 

Outstanding accounts 9,717 77 

Factory and plaut (equity on mortgage of $7,000) 8.000 00 

Fixtures and improvements 2,207 96 

Bills receivable 70 62 

Phlla. bourse stock (two shares) 10 00 

Due from salesmen 79 98' 

Estimated value of stock 4,000 00 

Equity In vacant lot 2,250 00 

$26,433 57 
And the liabilitles as follows; 

As per books $31,467 85 

On Insurance pollcles 4,590 90 

$36,058 75 
Showing an excess of Ilabilities over assets of $9,625.28. 

No évidence was given before the référée to indicate that any change for 
the better occurred in the bankrupt's flnanclal condition between October 31, 
1904, and November 17, 1904, when the mortgages were given. At or about 
the time of the maklng of thèse mortgages, his estate was further diminished 
by the collection of accounts due, amounting to $1,785, by his son, and on the 
Sth day of December, 1904, he acknowledged himself insolvent, as a prelimi- 
nary to the proceedings in baukruptcy. 

The référée finds that Nassau was insolvent at the time of the exécution 
of the mortgages to Mrs. Phillips. 

2. The question remains whether Mrs. Phillips, or her agent, had reason- 
able cause to believe that he was insolvent at the time when the mortgages 
were given. 

The relation between Mrs. Phillips and the bankrupt was one of confidence 
and regard. They were flrst cousins, and, as shc says, "more like brother 
and sister." She advanced him from time to time considérable sums of 
money, with no further security than his own notes and bond. She stated 
before the référée that she would never under any circumstances hâve put 
him into bankruptcy, and there was an understanding between them as to 
the ultimate disposition of part of the moneys lent, which will be hereafter 
adverted to. Nevertheless, as time went on, she desired a buslness-like se- 
curity for her advances, and suggested it as far back as 1897. Apparently, 
however, she did not Insist iipon it, as nothing was done to seeure her until 
the spring of 1904, when Nassau promised to give her second mortgages upon 
his real estate. There was a delay in fulfllling this promise. The matter 
was again taken up through Mr. Longcope, her agent, in the fall of 1904, 
and on November 17, 1904, the mortgages were executed. At that time, as 
the référée has found, Nassau was insolvent, and witliin three weeks there- 
after declared himself to be so, for the purpose of taking advantage of the 
act of 1898. Mortgages given under such circumstances are most carefully 
to be scrutinlzed. 

Mrs. Phillips declared on the stand that neither then nor at any previous 
time did she suspect insolvency or approaching bankruptcy. Nassau had al- 
ways punctually paid the int^rest on his obligations. It is quite évident, 
however, that she felt the necessity of further security, either for herself, or, 
as she states it, for her daughter after her death, and her désire to obtain it 
seems to hâve been partly caused by lier interest in the welfare of Nassau. 
She intended, as Mr. Longcope testified, that $10,000 of his Indebtedness to 
her should either be gradually liquidated, or, in case of her death, should be 
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bequeathed by her to Nassau în lier will. For thls reason the Indebtevlness 
was divided into two mortgages — one of $6,800, and one of $10,000 — and the 
$10,000 mortgage was recorded on the day subséquent to the $6,800 mortgage, 
in order that the smaller mortgage mlght hâve a prior lien. 

Mrs. Phillips' précise knowledge, or means of knowledge, as to the condi- 
tion of the bankrupt, is less material than that of her agent, Mr. Longcope, 
who took charge for her of the obtainlng of the mortgages, and with whom 
the actual dealings took place. Nassau was represented by J. B. Uhle, Esq., 
a member of the Bar. When Mr. Longcope asked for the mortgages, the 
bankrupt sald that he would glve them, but asked that the perlod of two 
months, for whlch they were originally drawu, should be extended to six 
months. This was accordlngly done, and the mortgages were sent to Mr. 
Uhle's office. Mr. Uhle told the bankrupt that he was very doubtful about 
the mortgages. If Nassau went Into bankruptcy withln four months. When 
the mortgages had been prepared and executed, Longcope went over to Uhle's 
office to ask him to fill in the date of the bonds. Mr. Longcope testifles: 
^'Mr. Uhle then said, 'Mr. Longcope, you realize in case of bankruptcy thèse 
mortgages would not take precedenceV I sald, 'Mr. Uhle, you are raising a 
question that bas never occurrdd to me. Is there any reason to think that 
Mr. Nassau is going into bankruptcy?' He said, 'No.' I turned to Mr. Nas- 
sau and asked him If there was any reason for Mr. Uhle mentioning the 
question of bankruptcy. He said, 'Not so far as I am concerned.' " This 
testimony Is conflrmed by the bankrupt, who says, "He [Mr. Longcope] said 
he hoped 1 did not entertain such a thought as going into bankruptcy, and I 
said I certainly dId not." 

Mr. Longcope made no further Inquiries as to Nassau's financlal condition, 
made no examination of the properties covered by the mortgages, took no 
title policy, but did take searches. The mortgages were at once recorded. 
The bonds were not delivered until some 10 days later, after the searches had 
been procured. 

Mr. Longcope was asked the question, "DId he [Nassau] say he had any 
<;ontemplatIon of going Into bankruptcy?" He answered: "I cannot say. 
As near as I can remember, he put it in the same language as 'I am solvent' 
He left me with that absolute Impression, and I was wondering why Mr. 
Uhle had used the word 'insolvent.' When Mr. Uhle handed me the mort- 
gages, he said, 'If Mr. Nassau went Into bankruptcy thèse mortgages would 
not take precedence.' " This conversation oceurred after the exécution of 
the mortgages, but before they were recorded. 

The référée can feel no doubt as to the légal conclusion to be drawn from 
thèse facts. A créditer who bas no securlty for cash advances to the debt- 
«r, whlch would give her any préférence over other creditors In case of bis 
bankruptcy, asks for and obtains mortgages, giving a lien on the valuable 
and material asset of the debtor. She herself bas no knowledge of bis flnan- 
cial condition, and asks for thèse mortgages, partly from natural business 
caution and partly from a désire to benefit the debtor, who is her near rela- 
tive, llke a brother to her, and to whom she in tends to bequeath the larger 
part of bis Indebtedness. Her agent, immediately upon taking the mort- 
gages, and before they are recorded, is wariied by the debtor's counsel that 
in case of bankruptcy thèse mortgages would give the creditor no priority. 
He asks the debtor whether he intentds or expects to go into bankruptcy and 
is answered, "No ; not so far as I am concerned." He makes no further in- 
quiries, records the mortgages In such order of priority as will effectuate bis 
cllent's intention to make one of them an ultlmata gift to the debtor, makes 
no examination of the property, and, when the searches show an assessment 
of less than one-half the value of the real estate stated to him by the debtor, 
contents himself by an inquiry of the debtor as to its correctness. The infer- 
ence Is irrésistible that he judged it better to make no further inquiry. 
Had he made this ihjulry he woulcl, as an experlenced man of business, hâve 
ascertalned the facts rehearsed în this opinion, and must hâve corne to the 
<;oncIusIon that Nassau was insolvent, and that thèse mortgages constituted 
a préférence over other creditors. 

The law whlch governs thls state of facts need not be dwelt upon. The 
knowledge of the agent is the knowledge of the principal, and she is afCected 
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with notice of ail facts whlch would on inrjuiry hâve been brought to his at- 
tention. It Is true that thèse facts must be such as to raise, net merely a 
suspicion, but a belief of insolvency. But, can It be doubted that this belief 
would inevitably hâve followedî 

The référée finds that the mortgagee had reasonable cause to believe that 
the bankrupt was Insolvent at the time the mortgages were glven. 

Référée Hunter's opinion on exceptions to the finding of the référée 
is as follows : 

Upon argument of thèse exceptions, especial stress was laid upon the find- 
ing of the référée that $4,590 was due from the bankrupt to his wife and 
daughter on the Insurance pollcies of whlch they are the beneficlaries. Two 
of thèse policies are so expressed that if the wife or daughter, respectively, 
shall be living at the time when the policy shall become payable, the amount 
is to be paid to the wife or daughter; but, if they die before such time, it 
shall then be payable to the insnred. The third is payable to him, if he sur- 
vives the flxed period; otherwise to his wife. Loans were made by the in- 
surance companies on tliese policies on the joint note of Nassau and his wife 
in tvs'o instances, and of Nassau and his daughter in the other instance, leav- 
ing a very small balance to the crédit of the policy. The wife and daughter 
proved for the amount of thèse loans, and the référée debited Nassau wlth 
the amount of the loan in his flnding. Mr. Gilpin for the claimant now ar- 
gues that, as the interest of the wife and of the daughter in thèse policies is 
a contingent one, the loan made to Nassau by the Insurance companies ou 
thèse joint notes should not be considered as an Indebtedness due by him. 

The situation is a peculiar one. The nominal creditors, the Insurance com- 
panies, are secured by the pledge of the policies, and hâve made no daim be- 
fore the référée. Their loans were in efCect an anticipation of moneys to be- 
come due by them, either to the benefleiaries or the Insured. The money was 
used by Nassau in his business, and, in the event of his death before the 
benefleiaries, the amounts payable to them on thèse policies will be reducad 
by the amount of the loan. 

Under the récent cases any Insurance policy in which the bankrupt bas an 
Interest of présent value passes to his trustée without regard to the surren- 
der value fixed upon it by the Insurance company. It cannot be said that 
there is no présent value to Nassau, and hence to his creditors, in thèse poli- 
cies. This is certainly the case with the policy in the John Hancock Com- 
pany, which is an endowment policy payable to him if he survive the flxed 
period. It must be admitted that Nassau 's estate bas a contingent interest, 
which will pass to the trustée. It is aiso évident that the rigbts of the trus- 
tée can rise no higher than that of the bankrupt, and that the wife's and 
daughter's claim to receive the proceeds of the policies, in case they are 
living when tliese policies mature, are in no wise affected by the bankruptcy. 

No case bas been cited to the référée, or bas been dlseovered by him, ex- 
actly analogous to the présent A contingent debt may doubtless be proved 
against the estate, and a sum retained by the trustée to meet the contingency, 
It does not follow, however, that this contingent debt Is to be assessed as a 
présent liability and cause the debtor's Ilabilities to outweigh his assets. 
The bankrupt appears entitled to the benefit of the doubt whether this con- 
tingent liability will mature into an actual one. 

The référée amends his finding that Nassau was insolvent, at the time of 
giving the mortgages to Mrs. Phillips, in the amount of $9,624.28, by deduct- 
ing from the said sum the amount of $4,590 borrowed on the policies of In- 
surance, and finds that Nassau was then insolvent in the sum of $5,034.28. 

The référée sees no reason to alter in any other respect his findings of fact 
or law. 

Harry S. Hopper and Walter C. Rodman, for trustée. 
Bernard Gilpin, for mortgagee. 
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J. B. McPHERSON, District Judge. The two questions involved 
in this controversy are question? of fact, and the referee's conclusions 
thereon are not to be disturbed, except for plain mistake. Such mis- 
take I do not find, after a careful examination of the testimony, although 
there may be room for a fair différence of opinion concerning the bank- 
rupt's solvency at the time when the mortgages were given. Upon 
the second question, I hâve no difficulty in agreeing with the référée 
that the circumstances accompanying the transaction were such as to 
put the mortgagee's agent upon inquiry, and it can scarcely be doubted 
that very slight investigation would hâve led to knowledge of the bank- 
rupt's financial condition. 

The referee's order vacating the mortgages is therefore affirmed. 



BLOOD V. MORRIN. 

(Circuit Court, B. D. Missouri, E. D. November 17, 1905.) 

No. 5,198. 

CouETS — United States Coubts — Proceduee — Dépositions. 

A plalntlff In a fédéral court, who is a citizen of another state anfl 
résides more than 100 miles from the place of trial, may be compelleâ 
by the défendant to appear and testify by déposition de bene esse In 
advance of the trial, under Rev St. § 863 [U. S. Comp. St. 1901, p. 661]. 
and such déposition may be taken at any place where he is found and 
served wlth subpœna. 

At Lavsr. On motion to show cause why an attachment should not is- 
sue against plaintiff, Harry E. Blood, for contempt of court. 

Jas. L. Hopkins and Jas. H. Blood, for plaintifï. 
Klein & Hough, for défendant. 

FINKELNBURG, District Judge. This is an action at law for an 
alleged libel brought to the September term, 1905, of this court by 
plaintiff, Harry E. Blood, a résident of the state of New York, against 
John S. Morrin, a résident of the state of Missouri. An answer was 
filed October 10, 1905, alleging various matters of privilège and justi- 
fication, and on October 11, 1905, a reply was filed whereby the case 
was brought to an issue. On the I2th day of October, 1905, defend- 
ant's attorneys caused a notice to be served on plaintiff's attorney that 
défendant would take the testimony of the plaintiff, Harry E. Blood,. 
under sections 863-865, Rev. St. U. S. [U. S. Comp. St. 1901, pp. 661, 
662, 663], and reciting, among other things, that the said Harry E. 
Blood resided more than 100 miles from the place of trial, etc. The 
place designated for the taking of the déposition was in St. Louis, Mo. ; 
the time fixed was October 14, 1905, and the notice was served on plain- 
tiff, Harry E. Blood, personally on the iith day of October, 1905. The 
officer before whom the déposition was to be taken was a notary public 
in and for the city of St. Louis. A subpœna was issued by said notary 
public commanding Harry E. Blood to appear before him on the I4th 
day of October, 1905, at il o'clock in the forenoon of that day to be- 
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examined de bene esse on the part of the défendant in the said cause. 
This subpœna was served on said Harry E. Blood personally on the 
iith day of October, 1905. By the advice of his counsel plaintifï failed 
to appear and declined to submit to an examination. Thereupon, on 
October 17, 1905, defendant's attorneys filed a motion for an order to 
show cause why the said Harry E. Blood should not be punished for 
contempt in failing to appear before the said notary to give his déposi- 
tion, and on the same day defendant's attorney filed a motion that the 
pétition of the said Harry E. Blood be rejected and stricken from the 
files of this court. 

Plaintifï's counsel relies principally on the décision in Ex parte Fisk, 
113 U. S. 713, 5 Sup. Ct. 724, 28 L. Ed. II 17, as a justification for the 
advice he gave to his client, and now claims that under the décision de- 
fendant had no right to take plaintifï's testimony at ail in advance of the 
trial. The facts in the Fisk Case, briefly stated, were thèse : Fisk, a 
résident of New York City, was the défendant in a suit removed from 
a state court of New York City to the United States Circuit Court for 
the Southern District of New York sitting in New York City. An or- 
der for the taking of the defendant's déposition in advance of the trial 
was made under a statute of the state of New York, providing for such 
examinations. The défendant refused to be examined, whereupon he 
was imprisoned for contempt of court, from which he was released on 
an application for a writ of habeas corpus, the Suprême Court of the 
United States holding that he could not be compelled to give his dépo- 
sition in advance of the trial under the circumstances prevailing when 
the order was made. The reasoning in the Fisk Case was in substance 
as follows : Section 861, Rev. St. U. S. [U. S. Comp. St. 1901, p. 661] , 
provides that the mode of proof, in the trial of action at common law, 
shall be by oral testimony and examination of witnesses in open court, 
except as hereinafter provided. The taking and reading of dépositions 
is not oral testimony, and examination of a witness in open court with- 
in the meaning of the foregoing provision. It follows that dépositions 
cannot be taken and read, unless they come under one of the exceptions 
referred to at the end of the foregoing section. Thèse exceptions relate 
to cases where it is admissible to take dépositions de bene esse under 
section 863, or in perpetuam rei memoriam, or under a dedimus potes- 
tatem as provided in section 866. None pf the things required to take 
dépositions under the first of thèse exceptions (de bene esse) are shown 
to exist, viz., that the witness lives more than 100 miles from the place 
of trial, or is bound on a voyage to sea, or is ancient and infirm, etc. ; 
nor does the case come within the principles of section 866 relating to 
testimony in perpetuam rei memoriam, etc. Hence it follows that the 
déposition of the défendant could not be lawfully taken in advance of 
the trial. 

Now the différence between the case at bar and Ex parte Fisk is that 
in the case at bar one of the exceptions referred to in section 861 does 
exist, viz., the plaintifï lives at a greater distance from the place of 
trial than 100 miles, and being a compétent witness his déposition could 
be taken de bene esse under section 863. The Fisk Case is not in con- 
iflict with this right, on the contrary it is recognized by the court, for 
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after referring to the right to take dépositions de bene esse when the 
witness lives more than loo miles from the place of trial, or is ancient 
and infirm, etc., the court says: 

"None of thèse things are suggested In regard to petitloner, nor were tbey 
thought of as a foundatlon of the order of the state court or of the Circuit 
Court. The statute of New York under which both courts aeted, makes no 
sucli requirements as a condition to the examination of the party. It is a 
rlght which, If the judge may possibly refuse to grant, he is in that matter 
governed by none of the conditions on which the déposition may be taken 
under the act of Oongress." 

The case of Hanks Dental Ass'n v. Tooth Crown Co,, 194 U. S. 303, 
24 Sup. Ct. 700, 48 L. Ed. 989, also relied on by plaintiff, was another 
case in which the fédéral court of New York compelled a défendant 
to give his déposition in advance of the trial, net de bene esse under the 
act of Congress, but under a statute of the state of New York. The dé- 
cision in this case follows the décision in the Fisk Case. Shellabarger 
V. Oliver (C. C.) 64 Fed. 306, also relied on by plaintiff, was another 
case in which plaintiff undertook to take the déposition of the défendant 
although défendant resided in the same city where the suit was pending, 
and none of the conditiotis prescribed by section 863 for dépositions de 
bene esse existed. 

Ever since the year 1865 parties to suits hâve been made compétent 
witnesses in the courts of the United States. The provision making 
them such is now embodied in section 858 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 659]. In Railroad Co. v. PoUard, 22 Wall. 341, 
350, 22 L. Ed. 877, the court says: 

"We hâve decided at the présent term In Texas v, Chiles [21 Wall. 48S, 
22 L. Ed. 650] that In the courts of the United States parties to a suit are 
by acts of Congress put upon a footing of equality with otber witnesses and 
are admissible to testify for themselves and compellable to testify for the 
others." 

So that I do not see how the fact that it was the plaintiff whose dépo- 
sition was to be taken in the case at bar makes any différence. The 
question is, could any compétent witness be examined by déposition, in 
advance of the trial under the circumstances prevailing in this case? 
It appears from the record that the plaintiff resided in the city of Buffalo, 
state of New York. The court will take judicial notice of the fact that 
the city of Buffalo is more than 100 miles from St. Louis, Mo., the 
place of trial. Plaintiff expressly avers his résidence in Buffalo, N. Y., 
as a jurisdictional fact, and we cannot accept the suggestion of plain- 
tiff's counsel that for the purpose of testing the right to take his dépo- 
sition de bene esse he should be considered as living in St. Louis merely 
because he was hère in this city when the subpœna was served on him. 
He cannot be a résident of Buffalo, N. Y., for one purpose, and a rés- 
ident of St. Louis, Mo., for another purpose, growing out of this suit ; 
and, as his right to sue at ail in this court is based on his alleged rési- 
dence in Buffalo, we must accept that as the test for ail other purposes 
involving the question of résidence. I do not think that the language 
used in Mutual Benefît Life Ins. Co. v. Robison, 58 Fed. 723, 732, 7 
C. C. A. 444, 22 L. R. A. 335, applies to the circumstances which exist 
in the case at bar. 
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The case at bar then résolves itself into this : ( i ) Plaintiff îs a com- 
pétent witness compellable to testify on behalf of défendant. Section 
858, Rev. St. U. S. (2) Plaintiff lives at a greater distance than 100 
miles from the place of trial. (3) The process of this court will not 
issue to compel a witness to travel a greater distance than 100 miles 
to attend the trial of a cause (section 876, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 667] ). Therefore (4) défendant bas a right to take plain- 
tiff 's déposition de bene esse under section 863, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 661]. 

It is nowhere provided that a déposition de bene esse must actually 
be taken at the place where the witness resided, and we cannot read 
such a limitation into the law. A witness who résides more than 100 
miles from the place of trial may travel to and from many places during 
the interval between the bringing of the suit and the day of trial, and it 
may be necessary in order to secure his testimony to take it at some 
place other than the place of his résidence. If this were not permissible, 
he could easily avoid giving his testimony de bene esse altogether by 
absentmg himself from his place of résidence until the day of trial. 
Such a construction cannot reasonably be put upon a law, the object of 
which is to secure the testimony of nonresident witnesses whose Person- 
al présence cannot be secured at the place of trial. 

The motion for an order to show cause why plaintiff should not be 
punished for contempt in failing to appear before the notary and give 
his déposition w'ûl be sustained and made returnable on the 37th day 
of November, 1905. The motion to strike the pétition from the files 
will be held under advisement for the présent. 



MAHR V. UNION PAC. R. CO. 

(Circuit Court, B. D. Washington, S. D.) 

No. 232. 

Appeabance — Objection to Jubisdiction — Motion Constituting Genebai. 
Appearance. 

The right to make a spécial appearance Is not a substantial one In- 
herently existlng, but is a privilège allowed by practice, and must be exer- 
clsed within the rules of procédure. Whenever a lltigant appears to deny 
jurisdiction over his person, which would exist but for the failure to pur- 
sue the methods prescribed by law for bringing him into court, he must 
confine himself to that particular branch of jurisdiction, and if In his 
motion he also challenges the jurisdiction of the court over the siibject- 
matter of the action he waives the want of service and enters a gênerai 
appearance, notwithstanding any words of limitation in his motion. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dig. Appearance, §§ 
42, 43.] 

Same— District of Suit— WAivEat or Objection. 

The right of a défendant in a fédéral court to be sued In the district 
of his résidence Is one which he may waive, and which is waived by a 
gênerai appearance. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appearance, | 114. 
Walver of right as to district in which suit may be brought, see oote 
to Memphis Sav. Bank v. Houchens, 52 C. 0. A, 192.] 
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3. Same— Objection to Jueisdiction— Motion CoNSTiTUTina Geneeal At- 

PBABANCE. 

An averment, in a motion by a défendant to quash the service, that 
the subject-matter of the action "was not and never bas been and is not 
now withln said state" where the action is brought, is équivalent to a de- 
murrer that 'tbe court bas no ,1urisdlction of the subject-matter of the 
action," under Ballinger's Ann. Codes & St. § 4907, and the fillng of such 
motion in a fédéral cOurt In that state constitutes a gênerai appearance. 

4. Courts— RuLEs or Court. 

The provision of rule 22 of the Circuit Court of the Ninth circuit that 
any party appearing specially shall state in the paper which he serves 
and files that the appearance Is spécial, "and that if the purpose for 
whIch such spécial appearance is made shall not be sanctloned or sus- 
tained by the court he will appear generally in the cause," and that if 
such statements be not made "the appearance shall be deemed and treated 
as a gênerai appearance," is withln the power of the court to prescribe, 
under Rev, St. § 918 [U. S. Comp. St. 1901, p. 685], and valid. 

On Motion bv Défendant to Quash the Service, and Motion by 
Plaintiff for Default. 

McDonald & Rupp, for plamtiff 

W. W. Cotton, L S. Wilson, Arthur C Spencer and James G. Wil- 
son, for défendant. 

WHITSON, District Judge Plaintiff brought this action for Per- 
sonal injuries alleged to hâve been sustained upon the railroad of de- 
fendant in the state of Wyoming, while en route from Denver to 
Walla Walla, in pursuance of an agreement with the défendant to 
transport him, his household fumiture, and domestic animais to the 
last-named place. Service was made upon one Robert Burns, the gên- 
erai agent of the Oregon Railway & Navigation Company at Walla 
Walla. On March lOth the défendant moved to quash the service of 
summons. Plaintiff contends that by paragraph 3 of said motion the 
défendant made a gênerai appearance, notwithstandîng the use of the 
appropriate words which usually attend an appearance intended to be 
limited and spécial. That paragraph reads as foUows: 

"That the pretended cause of action sued upon herein by the plaintiff arose, 
if at ail, whOlly within the state of Wyoming, and that the sole and only juris- 
diction in which said pretended cause of action could be maintained or iirose- 
cuted would be in the said jurisdiction in said state of Wyoming, wherein 
said cause of action arose, or in the jurisdiction of the home office of said de- 
fendant corporation in the city of Sait Lake, county of Sait Lake, state of 
Utah ; and that said pretended cause of action dld not arise within the state 
of Washington, and the subject-matter of the same was not and never bas 
been and Is not now within said state of Washington." 

Plaintiff, relying upon his contention, on the 13th of April filed his 
motion for default. As the décision of one must conclude the other, 
the two motions will be considered together. 

Jurisdiction over the subject-matter is used by the courts in two 
sensés; one where the court by the act of its création is not em- 
powered to consider or deal at ail with that which is in controversy, 
and the other where the court is empowered to consider controversies 
of the nature presented, but, owing to the property not being within 
the territo'rial jurisdiction of the court, or for other like reason, it can- 
not entertain the particular grievance complained of. It is in the 



MAHK V. UNION PAC. E. CO. 923 

latter sensé that the expression "'want of jurisdiction over the subject- 
matter" is used as applied to appearances, for jurisdiction to décide 
that which the court is not empowered to pass upon of course cannot 
be conferred by the appearance of a party. The right to make a 
spécial appearance is not a siibstantial one inherently existing ; it is a 
privilège allowed by practice, and it must be exercised under the rules 
of procédure. Whenever a litigant appears to deny jurisdiction over 
his person, vi^hich would otherwise exist but for the failure to pursue 
the methods prescribed by law for bringing him into court, he must 
confine himself to that particular branch of jurisdiction. "It is a matter 
of indifférence to him whether or not the court has jurisdiction over 
the subject-matter ; so long as it has no jurisdiction over his person, it 
cannot in any way injuriously afïect his interests. He must therefore 
be content to stop with the suggestion that the summons or notice, as 
the case may be, required by the law to be served, has nbt been served,. 
and that the court is therefore not entitled to deal with him in the 
absence of such service. As to whether the court has jurisdiction over 
the matter embodied in the complainant he need give himself no con- 
cern. If he does, in a transitory action, and enters upon a discussion 
of that question or makes a challenge as to that point, he waives the 
want of service and enters voluntarily into a controversy which goes 
to the merits, and thereby submits to the jurisdiction of the court over 
his person. If the action is transitory, it is triable in any compétent 
forum where jurisdiction of the person may be obtained. It follows 
that the défendant can voluntarily appear and confer such jurisdiction. 
Such appearance, in the absence of a showing of want of authority 
by the attorneys making it, binds the défendant. 

In Southern Pacific Company v. Denton, 146 U. S. 205, 13 Sup. Ct. 
44, 36 L. Ed. 942, plaintiff was a citizen of Texas, residing in the 
Eastern district thereof, and the défendant was a corporation incor- 
porated by the laws of Kentucky, a citizen of that state, and a résident 
of the Western district of Texas, doing business and having an agent 
in said district. While the court held that the défendant had not 
waived the right to object to the jurisdiction in that particular case, 
in the discussion it was said : 

"It may be assumed that the exemption from being suedJn any other dis- 
trict might be waived by the corporation by appearing geuerally, or by an- 
swering to the merits of the action without flrst objecting to the jurisdiction." 

In St. Louis & San Francisco Railway v. McBride, 141 U. S. 
127, 11 Sup. Ct. 982, 35 L. Ed. 659, it was held that, when a défendant, 
sued in a circuit court of the United States, appears and pleads to the 
merits, he waives any right thereafter to challenge the jurisdiction of 
the court on the ground that suit has been brought in the wrong dis- 
trict ; and in Texas & Pacific Railway v. Cox, 145 U. S. 593, 12 Sup. 
Ct. 905, 36 L,. Ed. 829, that a demurrer to a pétition, upon the ground 
that it does not set out a cause of action, without taking notice of the 
fact that the suit is brought in the wrong district, is a waiver of objec- 
tion on account of the latter cause. 

The action is therefore transitory, and the question arises whether 
there has been a gênerai appearance by the défendant. To résolve that 
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question we must consider the language used. To say that "the sub- 
ject-matter of the same was not and never has been and is not now 
within said state of Washington" is équivalent to a demurrer that "the 
court has no jurisdiction of the subject-matter of the action," under 
subdivision 1, § 4907, Ballinger's Ann. Codes & St., for it is said in ef- 
fect: First. The cause of action arose in the state of Wvoinmg, the 
courts of that state therefore hâve, and this court consequenll-y cannot 
hâve, jurisdiction. Second. The défendant is not engaged in business 
in this state, has no agent hère upon whom service of process can be 
made, and the suit can only be prosecuted in the state of Utah where 
the défendant has its home office, therefore the courts of Utah bave, 
and this court cannot hâve, jurisdiction. Thèse objections both go to 
the subject-matter, for it is not denied that the court has jurisdiction, if 
the défendant be properly brought into court. The following autlior- 
ities sustain plaintifï's contention that the language used.by the de- 
fendant in its motion constitutes a gênerai appearance: Fitzgerald 
Const. Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. Ed. 608. 
Nichols & Shepard Co. v. Baker (0kl.) 73 Pac. 303; Burnham v. 
Lewis (Kan. Sup.) 70 Pac. 337; Perrine v. Knights Templars & 
Masons' Life Indemnity Co. (Neb.) 98 N. W. 841, affirmed on rehear- 
ing 101 N. W. 1017; 3 Cyc. 511; 2 Encyclopedia of Pleading and 
Practice, 635, 636 ; Smith v. Hoover, 39 Ohio St. 349. 

Deming Investment Co. v. Ely, SI Wash. 107, 57 Pac. 353, is cited 
by the défendant as having decided that the test as to whether an ap- 
pearance is spécial or gênerai is usually the relief asked, and the case 
does so hold ; but, applying that rule to the motion under considération, 
it is apparent that défendant asks the court to décide that either the 
courts of VVyoming or of Utah hâve jurisdiction of the subject-matter, 
to the exclusion of its own jurisdiction. The défendant argues also 
that that part of section 4886 of Ballinger's Annotated Codes & 
Statutes, which provides that "a défendant appears in an action when 
he answers, demurs, makes any application for an order therein, or 
gives plaintifï written notice of bis appearance," points out the only 
method by which an appearance can be made. The Suprême Court of 
this state in the case last mentioned, referring to the same contention, 
said : "Certainly it does not specify every act which may constitute an 
appearance." 

Plaintiff contends also that the défendant appeared generally in the 
action, when it filed its motion without complying with the rules of the 
Circuit Court. Rule 33 reads in part as follows : 

"Spécial Appearance. Any party may, without leave of court, appear spe- 
clally In any action at law or suit 1d equlty, for any purpose for whicb leave 
to appear eould be granted by the court, by stating in the paper which he 
serves and filea that the appearance is spécial, and that, if the purpose for 
which such spécial appearance is made shall not be sanctioned or sustained 
by the court, he will appear generally in the cause within the time allowed 
therefor by law or by order of court or by the stipulation of the parties. If 
such statements be not made as above provlded, the appearance shall be 
deemed and treated as a gênerai appearance." 

The motion interposed did not contain any stipulation to appear gen- 
•^rally in case of failure of the court to sanction or sustain the purpose 
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for which said spécial appearance was made. The défendant, being 
within this rule by faillira to make the stipulations required by it, bas 
made a gênerai appearance unless, as contended by its counsel, the 
rule itself is invalid, and one which the Circuit Court bas no power to 
make. This is one of the rules adopted by the circuit judges of the 
Ninth Judicial Circuit upon December 31, 1904, and is and bas been in 
force in this state ever since. 

The arg-ument is that section 914 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 684], which provides that the practice, pleadings, 
etc., in the Circuit and District Courts shall conform as near as may 
be to the practice, pleadings and forms at the time in like causes in 
the courts of record of the state within which said Circuit or District 
Courts are held, must govern the court in this matter of practice. But 
there is no statute in this state regulating such appearances, nor is 
there any practice governing the matter other than that applicable 
wherever spécial appearances are allowed. Section 918 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 685], expressly provides that- the 
Circuit and District Courts may, in any manner not inconsistent with 
any law of the United States or any rule prescribed by the Suprême 
Court, make rules and orders directing the returning of writs and 
processes, the filing of pleading-s, the taking of rules, the entering and 
making up of judgments by default, and other matters in vacation, 
"and otherwise regulate their own practice as may be necessary or con- 
venient for the advancement of justice and the prévention of delays in 
proceedings." It appears that this statute was passed for the express 
purpose of allowing rules to be made in cases similar to the one at bar, 
and so it has been held in numerous cases, among which are Shepard v. 
Adams, 168 U. S. 618, 18 Sup. Ct. 214, 43 L. Ed. 602 ; Lincoln v. Pow- 
er, 151 U. S. 436, 14 Sup. Ct. 387, 38 L. Ed. 224; Southern Pacific 
Company v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942; 
Steam Stone Cutter Co. v. Jones (C. C.) 13 Fed. 580. 

The défendant, in paragraphs 1, 2, and 4 of its motion, kept itself 
strictly within the rule relating to spécial appearances by objecting to 
the service, and, had it confined itself to that issue, it would hâve been 
entitled, as of course, on the uncontradicted showing made, to an order 
sustaining the motion to quash the service of summons; but by object- 
ing to the ^jurisdiction of the court over the subject-matter, and by 
failure to comply with rule 22, it made a gênerai appearance. 

Plaintifï is not entitled to a default, if for no other reason than that 
the contention upon which jurisdiction over the person is sustained is 
that the défendant has in effect demurred to the complaint, and while 
that matter is undisposed of an issue is pending between the parties. 

The motion of the défendant to quash the service of summons, and 
the motion of plaintiff for a default, will both be denied. The de- 
fendant will be allowed to plead to the complaint under the rules, and 
both parties will be allowed an exception. 
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In re BURNHAM, 

(District Court, W. D. New York. November 15, 1905.) 

No. 2,127. 

1. Bankbuptot — Vaxiditt of Liens — Unkeccbded Chattel Moetgage. 

A trustée In bankruptcy representlng gênerai creditors only, none of. 
whom were at the tlme of the bankruptcy armed wlth légal process author- 
Izlng a selzure of the bankrupt's property, cannot take advantage of the 
fallure of the holder of a chattel mortgage to strlctly comply with the 
New York statute requirlng statements in renewal to be filed before the 
expiration of eaeh year. 

2. Chattel Moetgaqes — ^Afteb-Acqotbed Mebchandise — Law of New Yoek. 

Under the law of New York a provision of a chattel mortgage on a 
stock of merchandise permittlng the mortgagor to sell the mortgaged 
goods In the usual course of business, the proceeds to be used only in 
paying the expenses of the business, in replacing articles sold, and in 
payment of the mortgage debt, does not render the mortgage invalid as 
,to such after-acqulred goods, where It does not appear that it was made 
in bad faith and for the sole beneflt of the mortgagor. 

In Bankruptcy. On review of décision of référée. 

Owen Cassidy (Olin T. Nye, of counsel), for trustée. 
Thayer, Tuttle & White (Simon Fleisclimann, of counsel), for 
claimant. 

HAZEL, District Judge. This is a review of the décision of Référée 
Moss, holding invalid claimant's chattel mortgage as against the trus- 
tée in bankruptcy and the gênerai creditors of the bankrupt whose 
claims hâve been allowed. Two important propositions relating to the 
alleged invalidity of the mortgage were considered by the référée — 
the first being that statements in renewal of the mortgage were not filed 
within the time required by the local statute of the state, and therefore 
there was an extinguishment of the lien; and, second, that the mort- 
gage was inoperative as to after-acquired merchandise in trade, and 
accordingly was delivered to the claimant in fraud of creditors. The 
settled constructions placed upon the statute of the state of New York 
by the court of last resort of that state are determinative of both propo- 
sitions. The question whether an unfiled chattel mortgage, unac- 
companied by change of possession of the property mortgaged, is void 
as against judgment creditors and as against simple con tract credit- 
ors, has often been discussed. And there seems to be an uncertainty 
as to whether there is an absence of uniformity of décision. The réf- 
érée analyzes in his opinion the various cases relating to sales and mort- 
gages of Personal property, and has made painstaking comparisons, 
but without succeeding, as I think, in reconciling such cases with the 
prinçiple of law upon which they are based. It is not my intention 
to examine herein prior adjudications of the courts of the state, as the 
Circuit Court of Appeals for this circuit, in Re New York Econom- 
ical Printing Co., iio Fed. 514, 49 C. C. A. 133, has fully interpreted 
the chattel mortgage statute of New York, in a case that was thoroughly 
litigated and presented and fully discussed in the opinion of the court. 
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That case was not taken to the Suprême Court, and hence the conclusion 
reached that a creditor cannot take advantage of the noncompliance 
with the statute requiring that a statement descriptive of the mortgage 
shall be filed within 30 days preceding the expiration of each year after 
such fihng, unless he is clothed with légal process under which a seizure 
may be made, must be considered as that of the tribunal of final juris- 
diction. It seems to me that such décision is controlling, so long as it 
remains unexamined by the Suprême Court or unchanged by the court 
rendering it. Some indefiniteness of expression in the earlier décisions 
of the State court renders it difficult to harmonize the interprétations 
of the local statute; but, as the question of filing renewai statements 
likewise involves the right of a trustée in bankruptcy, an auxiliary of 
the national bankruptcy System, to the property of the bankrupt, the 
solemn adjudication of the Circuit Court of Appeals construing said 
State enactment must be accepted by the inferior courts of the same 
circuit as authoritative déclarations of the lavi^. 

The référée thought the conclusions reached in the Economical Print- 
ing Co. Case v/ere subject to critical discussion, and should be overruled, 
on account of claimed later modifications of prior interprétations of the 
statute by the courts of the state (Brunnemer v. Cook & Bernheimer 
Co., 180 N. Y. 188, 73 N. E. 19; Russell v. St. Mart, 180 N. Y. 355, 
73 N. E. 31), and on account of the opposite conclusion reached in Re 
Ducker, 13 Am. Bankr. Rep. 760, 134 Fed. 43. In the latter case the 
Court of Appeals for the Sixth Circuit construed a similar statute of 
the State of Kentucky ; but it is, perhaps, suflicient to say that the ques- 
tion involved in that case had never been decided by the court of last 
resort of that state, and therefore the Circuit Court of Appeals did not 
feel bound to accept any construction of the statute by state tribunals. 
The later décisions by the Court of Appeals of the state of New York 
do not, in my judgment, disapprove or modify the earlier cases followed 
in the Economical Printing Co. Case, wherein it was decisively held, 
Judge Wallace writing for the court, that a trustée in bankruptcy can- 
not take advantage of the omission to strictly conform to the provisions 
of the statute under considération. The court says : 

"It bas always been held by the courts of New York that only such credit- 
ors can take advantage of It as are armed with some légal process authoriz- 
iug the seizure of the mortgaged property, and are thereby In a position to 
enforce a lien upon it (Jones v. Graham, 77 N. Y. 628; Button v. Eathhone, 
126 N. Y. 187, 27 N. E. 206; Stephens v. Britannla Co., 160 N. Y. 178, .54 N. 
E. 781, 73 Am. St. Kep. 678), and that the mortgage is good as to creditors 
at large, as well as between the parties." 

The court held that: 

"Under the présent act, however, by section 67, Aet July 1, 1898, c. 541, 
30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], 'claims whIch for waut of record 
or for some other reasons would not bave been valid liens as against the 
claims of the creditors of the bankrupt' are not liens against his esta te (sub- 
division 'a'), and by subdivision 'b' whenever a creditor is 'prevented from 
enforclng his rights against a lien crented or attempted to be created by his 
debtor, who afterwards becomes a bankrupt,' the trustée of the estate is sub- 
rogated to and may enforce the riglits of such creditor for the beneflt of the 
estate. * * * When the mortgagor was adjudicated a bankrupt, there was, 
80 far as appears, but one judgment creditor. WJiether any other creditor 
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could hâve eventualîy entitled himself to the l)eneflt of tJie statute was a mat- 
ter of mère conjecture. It would hâve depended, not only upon hls own vigi- 
lance in pursuing his légal rlghts, iut also upon the voUtion of the mortgagor. 
The mortgagor could hâve made a gênerai assignment of its property for the 
benefit of its creditors, or surrendered possession of the mortgaged property 
to the mortgagee, and in either event the right of ail creditors to impeaoh fhJe 
lien would hâve heen extinguished." (Italics mine.) 

The pith of the décision is contained in the remarks of the court 
wherein it is stated that gênerai creditors must be armed with some lé- 
gal process before they can assert the invalidity of the mortgage lien, 
and that the provisions of the bankrupt act do not vest the trustée with 
any better right or title to the estate of the bankrupt than belongs to 
the bankrupt or to the creditors when the trustee's title accrues. 

It is also stated in the opinion of the Circuit Court of Appeals that : 

"The présent act, llke ail precedlng bankrupt acts, contemplâtes that a lien 
good at that time as agalnst the debtor, and as agalnst ail of his creditors, 
shall remain undisturbed. If It is one which has been obtained In contra- 
vention of some provision of the act vsfhich is fraudulent as to creditors, or 
invalid as to creditors for want of record, it is Invalld as to the trustée." 

The language last quoted is distinctly approved by the Suprême Court 
of the United States in Hewit v. Berlin Machine Works, 194 U. S. 296, 
24 Sup. Ct. 690, 48 L. Ed. 986. And in Skilton v. Codington, 86 App. 
Div. 166, 83 N. Y. Supp. 351, it was considered as thoroughly settled 
in this State that, in order to attack the validity of a mortgage claimed 
to be void for omitting to comply with the provisions requiring its filing, 
a creditor must be a judgment créditer or must hâve obtained a spécifie 
lien against the property of a bankrupt. But it is strongly argued that 
the filing of a pétition in baflkruptcy is in légal effect an attachment 
of the assets of the bankrupt for the benefit of the creditors, and that 
following the doctrine of Mueller v. Nugent, 184 U. S. i, 22 Sup. Ct. 
269, 46 L. Ed. 405, it is in the nature of a seizure of property in strict 
analogy to a levy on exécution. It seems to me, however, that the ef- 
fect of the holding in this circuit in the Economical Printing Co. Case 
was that the seizure under légal process did not contemplate a seizure of 
property such as that mentioned in the Nugent Case (an involuntary 
proceedings in bankruptcy), but simply referred to independent suits 
to recover a debt foUowed by judgment or seizure in the ordinary course 
of the litigation, and that the provisions of the bankrupt act are not 
broad enough to include any other method of seizing property. As was 
said in Skilton v. Codington, supra: 

"In the absence of express provision to the contrary, we think it must be 
assumed that it was the intention to effect such transfer of the bankrupt's 
property. subject to the conditions and rights of the varlous creditors, as they 
e.tisted at the time when the bankruptcy proceedings became effective, and 
that it was not the intention to invest the trustée In behalf of one elass of 
creditors with greater rights than they then possessed against any other class 
of creditors." 

In the views of the Circuit Court of Appeals for this circuit and the 
Appellate Division, Fourth Department, this court, without entering 
into any independent discussion of the question, concurs; and hence 
the objection that the chattel mortgage in controversy is void as against 
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the trustée and creditors at large, on the ground that the mortgagee 
omitted to seasonably file statements in renewal of the mortgage, is 
overruled. 

The next proposition is that the mortgage was vitiated because it 
covered articles of marchandise in the store of the bankrupt, which re- 
placed articles previously sold by the mortgagor for his own benefit. 
The référée found that the bankrupt was not the agent of the mort- 
gagee, and that under the agreement he had authority to sell the incum- 
bered property for his own benefit. To the latter conclusion I must 
withhold my assent. It must be admitted that a chattel mortgage is 
invalid whenever its existence is purely for the benefit of the mortgagor 
who retains the possession and right of disposition of the property 
mortgaged. Robinson v. Elliott, 22 Wall. 513, 22 L. Ed. 758; Bank of 
Leavenworth v. Hunt, 11 Wall. 391, 20 L. Ed. 190, and Means v. Dowd, 
128 U. S. 273, 282, 9 Sup. Ct. 65, 32 L. Ed. 429. But, where the dé- 
cisions of the local courts construing the statute allow a rétention and 
possession of the property for the express purpose of applying the pro- 
ceeds of the sale towards payment of the mortgage debt, a différent 
question is presented. The principle is recognized and well established 
that a covenant in a chattel mortgage enabling a mortgagor who retains 
possession of the property to sell the same at retail, and use the funds 
to replenish the stock sold, is not for the benefit of the mortgagor, pro- 
vided the transaction is bona fide, and the mortgagor bound to apply 
the proceeds of sales towards the payment of the debt. Such an in- 
strument is not void as to creditors. Brackett v. Harvey, 91 N. Y. 
214. The record does not show that Burnham with the knowledge 
of the mortgagee diverted any part of the proceeds or used the same for 
any other purpose than paying the expenses of the business and re- 
plenishing the stock in trade, which was expressly permitted by the 
mortgage agreement. The mortgage was not given as a shield to the 
mortgagor in his business transactions or for his spécial accommoda- 
tion. It is true some of the avails of the business were applied to his 
individual use. He testified that his support and that of his family was 
obtained from the income of the business. Cases abound which hold, 
in effect, that an agreement that the mortgagor might remain in pos- 
session of the goods mortgaged, sell the stock in trade, and use the pro- 
ceeds for his own benefit, is in fraud of creditors. Mandeville v. 
Avery, 124 N. Y. 376, 26 N. E. 951, 21 Am. St. Rep. 678; Potts v. 
Hart, 99 N. Y. 168, i N. E. 605 ; Southard v. Benner, 72 N. Y. 424 ; 
Skilton V. Codington, 86 App. Div. 166, 83 N. Y. Supp. 351. 

The évidence shows that a new mortgage was not given at the end 
of the year following the exécution of the mortgage in question, al- 
though it was agreed that one should be delivered. Such mortgage, 
however, on March 3, 1903, within the statutory period, was regularly 
renewed by filing a statement descriptive thereof and the time and place 
of its filing. Subséquent statements required by the statute were not 
seasonably filed. They were filed on April 2, 1904, and April 8, 1905, 
respectively, but not within the 30 days limited by the statute. The 
testimony of Dr. Bennett, aside from the express condition of the mort- 
gage that the proceeds of sale should be paid him on account of the 
140 F.— 59 
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debt, indicates a positive and direct arrangement to so apply the pro- 
ceeds over and above the legitimate expense of carrying on the busi- 
ness. The presumption is not warranted that the provision of the 
mortgage relating to payment of the debt by applying the proceeds 
was modified by paroi, nor that there was a diversion of such proceeds 
by the mortgagor for his benefit with the knowledge of the claimant. 
At the time the mortgage was given the bankrupt was unmarried. 
The proofs do not show that the claimant knew that the bankrupt re- 
tained a portion of the proceeds of sales for his support and that of 
his family, and the bankrupt does not claim that Dr. Bennett had such 
knowledge. That he had such knowledge is not to be presumed from 
the facts presented. The mortgage, in my opinion, was given to se- 
cure an honest debt, and, if tainted with fraud, it must spring from an 
understanding outside of the terms of the mortgage. Such an under- 
standing, however, is not disclosed by the évidence, nor by inferences 
that may be fairly deduced therefrom. Having carefully considered 
the évidence, I am unable to reach the conclusion that the transaction 
was dishonorable or fraudulent and void. The rule needs no citation 
of authorities that the party alleging fraud must produce stronger 
proof than that necessary to establish a mère debt or sale. If the facts 
présent double aspects — one consistent with fair and honorable deal- 
ing, and the other involving a dishonest purpose — ^the presumption must 
favof the former. My conclusion is that the mortgage in question was 
not void as to the trustée in bankruptcy and gênerai creditors. 

From the foregoing it follows that the claim of Dr. Bennett, except 
as to judgment creditors, should be allowed by the référée, and the 
questions certified are answered in accordance with thèse views. So 
ordered. 



AUGUSTA TRUST 00. v. FEDERAL TRUST CO. et al. 

(Circuit Ciourt, D. Massachusetts. November 16, 1905.) 

No. 2,028. 

Steeet Raileoads — Lien undeb Massachusetts Law — ^Aqeeement to Issue 
Bonds. 

A provision In notes given by a Massachusetts street raiiroad company, 
by which it agreed to issue to the holder certain of its bonds secured by 
a mortgage previously given as soon as a further issue of bonds there- 
under should be authorized by the state raiiroad conimissioners, whose 
authority was necessary before they could be legally issued, does not place 
the notes on an equality with the bonds previously issued, nor create an 
équitable lien on the mortgaged property which can be enforced by the 
courts, where no authority to issue the bonds was ever given by the com- 
mlssloners. 



In Equity, 

Orville D. Baker, for complainant. 
J. P. Fagan, for Fédéral Trust Co. 
J. M. Sears, for receivers. 
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COLT, Circuit Judge. This pétition was referred to a master, who 
found against the petitioner ; and the case, including the master's re- 
port and the exceptions thereto, is now before the court for détermina- 
tion. 

The petitioner is the holder of three $S,ooo notes of the Middieboro, 
Wareham & Buzzards Bay Street Railway Company, on which upwards 
of $12,000 remains due. Thèse notes matured in August and Novem- 
ber, 1903. Each of thèse notes contamed an agreement that, if the 
note was not paid at maturity, the railway company would deliver to 
the holder six first-mortgage bonds when authorized by the board of 
railroad commissioners. The bonds described in thèse notes were never 
authorized by the railroad commissioners, and consequently were never 
issued or delivered to the petitioner. 

In November, 1901, the railway company executed a mortgage deed 
of trust to the Fédéral Trust Company, as trustée, to secure an original 
issue of first-mortgage bonds to the amount of $75,000, and additional 
bonds not exceeding $425,000, "as duly authorized by law and votes 
of the stockholders of the railway company." 

At the time of the appointment of the receivers of the railway com- 
pany in March, 1904, duly authorized bonds had been issued to the 
amount of $150,000. In December, 1904, under order of the court, the 
property and assets of the railway company were sold, subject to the 
lien of the actual bondholders to the amount of $150,000, and to such 
liens as may be decreed by the court to the petitioner and other similar 
noteholders. 

The question presented on thîs pétition is whether, under the agree- 
ments contained in thèse notes, the petitioner has the right to corne in 
under the mortgage just as if it were the actual holder of the first- 
mortgage bonds described in the notes ; in other words, to share in the 
benefits conferred by the mortgage security equally with the actual bond- 
holders. In efïect, the court is asked to enter a decree that the amount 
of outs'.nnding bonds under the trust indenture is not $150,000, the 
amounc authorized by the railroad commissioners, and now held by 
actual bondholders, but $150,000 plus $18,000, named in the petitioner's 
notes, and such additional amounts as may be named in other similar 
notes. 

The form of the notes is as follows : 

"No. 75. 

"$.5.000. Boston, Mass., February 5th, 1903. 

"For value receivéd, the Middieboro, Wareham & Buzzards Bay Street Rail- 
way Company ineorporated under the laws of Massachusetts promises to pay 
to ourselves or order the sum of flve thousand dollars on the flfth day of 
August, 1903, at the office of Fédéral Trust Company In the city of Boston, 
Mass., with interest at the rate of 6 per centum per annum. 

"It is hereby certified that the Issue hereof has been duly authorized by 
law and by the proceedlngs of the said company ànd does not exceed any llmlt 
prescribed by law. 

"The Middieboro, Wareham & Buzzards Bay Street Railway Company here- 
by agrées to use the proeeeds of $0,000 of its flrst mortgage bonds Nos. 205 to 
210 in payment of its note dated February 5th, 1903, payable August 5th, 1903, 
and in case the said note shall not bepaid at maturity the said Company 
agrées to deliver $6,000 of its said flrst-mortgage bonds to the owner of the 
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saia note as securlty therefor wtthin a reasonable time after the same shall 
hâve been authorized by the Board of Rallroad Commlssloners. The said 
Company agrées not to agrée to deliver flrst-mortgage bonds to any person or 
corporation In excess of $500,000 for an extension of its traclis from Buzzards 
Bay iuto the town of Falmouth, and equipment for the same. 

"In witness whereof the sald Mlddleboro, Wareham & Buzzards Bay Street 
Rai Iway Company bas caused this common seal to be hereto aflSxed and thèse 
présents to be signed In its bebalf by Its Treasurer thereto duly authorized. 
"Mlddleboro, Wareham & Buzzards Bay Street Rallway Company, 

"Thomas 1\ Carey, Treas. 
"[Corporation Seal.] 
"Approved by 

"Edward A. Mead, 
"Chas. J. Cunningham, 

"Executive Committee. 

"Article X. 

"The Dlrectors may appoint an Executive Committee of not more than three. 
The duty of the Committee shall be to bave full charge and control of the 
mailing and executlng of ail contracts for the financing and constructing and 
furnishing equipment for the road, and ail notes or bllls payable, not includ- 
Ing bonds secured by mortgage, to be légal and binding upon the Company 
shall be signed by the Treasurer and approved on their face by the signature 
of at least tvcoi of the Executive Committee. 

"Mlddleboro, Wareham & Buzzards Bay Street Rallway Company. 
"First Mortgage 5% Bonds. 
"Thls Is to certify that Note No. 75 Is entltled to Six (?6,000.00) Thousand 
Dollars In First Mortgage 5% Bonds of the Mlddleboro, Wareham & Buzzards 
Bay Street Rallway Company Bonds No. 205 to 210 secured by a Mortgage 
or Deed of Tmst to the Fédéral Trust Company as Trustée whlch Bonds or 
the sum payable by the underwrlter of same Is to be dellvered to sald holder 
of Note No. 75 as soon as said bonds are engraved and certifled by sald Trust 
Company and authorized by the Railroad Gommissioner of Massachusetts 
and upon return of this certificate properly endorsed. Sald bonds are to be 
subject to order of the Company upon f uiflllment of the attached note. 
"Mlddleboro, Wareham & Buzzards Bay Street Rallvyay Company, 

"By Thomas F. Carey, Treasurer. 
"Recorded, Boston, Feb. 5, 1903. 
"Fédéral Trust Co., 

"By David Bâtes, Treasurer.** 

Under the first of thèse agreements, în case the note was not paid at 
maturity, and as security therefor, the holder was to receive six first- 
mortgage bonds of the railway company, numbered 205, 206, 207, 208, 
2C9, and 210, "within a reasonable time after the same shall hâve been 
authorized by the board of railroad commissîoners." Under the second 
agreement the holder became entitled to thèse bonds "as soon as said 
bonds are engraved and certified by said trust company and authorized 
by the railroad commissioners of Massachusetts." It Vi^ill be noticed 
that both the agreements, though differing somewhat in form, contain 
the provision that the holder of the note is entitled to the bonds speci- 
fied when they are authorized by the railroad commissioners. 

The meaning of this contract is perfectly plain. Under the laws 
of Massachusetts a street railway company cannot issue bonds without 
the approval of the board of railroad commissioners, whose powers and 
duties respecting such issues are carefuUy defined by statute. Rev. 
Laws, c. 112, §§ 20, 23 ; Rev. Laws, c. 111, § 63 ; Rev. Laws, c. 109, §§ 
24, 35 ; Acts 1902, p. 285, c. 370, § 1. Since the railway company knew 
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that it was without authority to issue thèse bonds, it offered to its 
noteholders the only security it could give under the circumstances, 
namely, an agreement to deliver certain particular bonds when they 
were authorized by law. By the express terms of the contract the 
holder of the note was informed of the true situation. The petitioner, 
voluntarily and upon full information, took as security for the pay- 
ment of thèse notes bonds which had no existence at the time, and 
whose future existence was dépendent, not upon the action of the rail- 
way Company, but upon the décision of an independent tribunal creat- 
ed by the commonwealth of Massachusetts for the régulation of street 
railway companies and in the interest of the investing public. The 
railway company did not prétend that it had the authority to issue 
thèse bonds, and, although the petitioner might hâve expected or 
thought that they would be authorized by the railroad commission- 
ers, still it deliberately ran the risk that they might never be author- 
ized. Having taken this risk, I do not see how a court of equity can 
relieve the petitioner from the conséquences of its own voluntary and 
deliberate act; nor am I able to find any just ground upon which this 
court can now hold that the petitioner is entitled to occupy the same 
position under the mortgage indenture as the actual bondholders. 

Assuming that, by implication, it was the duty of the railway com- 
pany, under this contract, to do ail in its power to secure the authoriza- 
tion of thèse bonds, that does not help the situation, or afïord any 
ground for the équitable relief now asked for. The authorization of 
thèse bonds was not within the power of the railway company, but re- 
sided in the railroad commissioners ; and, if the railway company had 
taken ail the preliminary steps under the statute, this court has no power 
to détermine what the action of the railroad commissioners would hâve 
been, nor to speculate as to their probable or possible action. To do 
this is to exercise the power which by the statutes of Massachusetts is 
vested exclusively in the board of railroad commissioners ; it is in fact 
to substitute the judgment of this court for the judgment of a tribunal 
designated by law, as well as by the agreement of parties, to pass upon 
this very question. 

The petitioner advances the proposition that under this trust inden- 
ture there may exist, not only légal bondholders, whose bonds hâve been 
authorized by law, but équitable bondholders under the agreements 
contained in thèse notes. For the court to accept this proposition would 
be to lay down the principle that a street railway company in Massa- 
chusetts may first exécute a mortgage, and then, in direct violation 
of the State statutes, may proceed to issue bonds to the amount named 
in the mortgage under the form of contracts embodied in its promissory 
notes. This is in efïect taking the control of street railways eut of 
the hands of the state, by perniitting them in this way to annul the laws 
which the state has passed for their proper régulation. 

This contract does not create a lien of any kind upon the property 
of the railway company. It is a mère agreement to deliver certain 
specified bonds when authorized by the railroad commissioners. Until 
this condition is fulfilled, the holder of thèse notes does not acquire 
any right, légal or équitable, in thèse bonds, nor any privilège to come 
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in under the mortgage with the actual holders of bonds duly authorized 
under the laws of Massachusetts. 

For thèse reasons, the pétition must be dismissed ; and a decree may 
be drawn accordingly. 

Pétition dismissed. 



BUTLER V. EVERY EVENING PRINTING CO. 

(Circuit Court, D. Delaware. November 22, 1905.) 

J. LiBEi. — Damages, 

Where, in an action for injury to réputation and feelings sustained 
ttirougli a newspaper publication, false and libelous per se, tlie plaintifC 
waives ail claim to punitive damages, and limits tlie demand to purely 
compeiisatory damages, it is the effect which the libel is calculated to 
hâve upon the minds of its readers, and not any actual intent on the part 
of the défendant to defame the plaintifC, that is materlal in the considéra- 
tion of damages for the injury. 

2. Same— Question fok Jury. 

It is peculiarly within the province of the jury to détermine the quan- 
tum of damages in an action for libel or slander, and unless there is 
a clear abuse of discrétion on its part the court wlU not disturb the ver- 
dict; the material question being, not whether the court thinks that the 
plaintiff was awarded a larger or a smaller amount of damages than the 
court would hâve allowed had the quantum of damages been left to its 
détermination, but whether the amount of damages is so excessive as to 
cause the court to believe that the jury was actuated by préjudice, par- 
tlality or corruption in making its award. 

[Ed. Note. — For cases in point, see vol. 32, Cent Dlg. Landlord and 
Tenant, § 364.] 

(Syllabus by the Court) 

John P. Nields and H. E. Hargrave, for plaintiflf. 
Thomas F. Bayard, for défendant. 

BRADFGRD, District Judge. Annie Butler, a citizen of New Jer- 
sey, having brought an action on the case against the Every Evening 
Printing Company, a corporation of Delaware, for the recovery of dam- 
ages for the publication by the défendant of a libel upon her, the jury 
rendered a verdict in her favor for $3,600 and costs. The défendant 
has moved that the verdict be set aside and for a new trial, assigning 
ten reasons. The reasons from i to 7, both inclusive, allège error on 
the part of the court with respect to the following portions of the 
charge : 

"If, however, you flnd the article in question was pnblished by the défend- 
ant, then the further question arises whether or not the article referred to the 
plaintiff or was in whole or in part of such a character as to cause ordinary 
readers thereof to believe that It applied to the plaintifC. * * * If you tind 
that the article did ref er to the plaintiff or in whole or In part was of such a 
character as to create such bellef, the further question then arises whether 
or not the article in whole or In part contalned a libel upon the plaintiff. 
* * * The question for your détermination in this connection is, not whether 
the article complained of contains inaccuracies or mls-statements on minor 
or less conspicuous points bearing upon or against the identlty of the Annie 
Butler mentioned In the article with the plaintiff, but whether, in view of 
the cirenmstances above mentioned, ordinary readers of the article and par- 
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tlcTilarly those unacquainted with her domestle relationships would not nat- 
urally and reasonably be led to the belief or conclusion that the 'Annie Oal£- 
ley' mentioned In ttte article was one and tbie same person with the plalntiÉf. 
* * * If full credence be given to the testimotiy of Mrs. Fonteneillo, does it 
serve to show that the article complained of would not be regarded by ordi- 
nary readers as referring to the plaintiff? * * * As between Mrs. Fonte- 
neillo shooting under the name of Lllian Cody or Any Oak Lay, and the plain- 
tiff shootlng under the name of Annie Oakley, and in view of the language of 
the article and the évidence as to the established and f ar-reaching famé of the 
plaintiff, what is the only reasonable conclusion as to the effect of the news- 
paper article upon the minds of the great niass of readers? * • • It may be 
true, and probably is true, that portions of the newspaper article are applica- 
ble to Mrs. Fonteneillo, but it does not by any means follow from that fact, 
if it be a fact, that the newspaper article did not refer to the plaintiff and 
would not be generally understood and considered as referring to her. If you 
are satisfied by the évidence that the newspaper article referred to the plain- 
tiff and would be so considered by ordinary readers, did It or not contain a 
libel upon the plaintiff?" 

The counsel for the défendant contends that there was error in the 
foregoing passages from the charge, in that, in order to justify a verdict 
for the plaintiff, the défendant in publishing the article must hâve 
actually intended it to refer or apply to the plaintiff, and it was insuffi- 
cient that the article was of such a character as to cause ordinary read- 
ers to believe that it referred to her. This position clearly is untenable. 
The article, as applied to the plaintiff, admittedly was false and libelous 
per se; but, ail claim to punitive or exemplary damages having been 
waived, the cause of complaint did not involve the existence of an actual 
intent on the part of the défendant to defame or to refer to the plain- 
tiff in making the publication. It safely may be assumed that the de- 
fendant intended or understood that the libelous matter would or should 
refer to some person; and, undoubtedly, if the article was distinctly 
and distinctively applicable to the plaintiff and would be so understood 
by ordinary readers, the law présumes an intent on the part of the de- 
fendant to refer to and defame her ; and whether or not the article was 
so distinctly and distinctively applicable and would be so understood by 
ordinary readers were questions left to the jury to détermine on the 
évidence. The plaintiff sought to recover damages for the in jury donc 
to her réputation as well as to her feelings ; and it was the effect which 
the article was calculated to hâve upon the minds of the mass of its 
readers, and not any actual intention on the part of the défendant to de- 
fame the plaintiff, that was material in the considération of the injury 
to réputation. This conclusion is supported by abundant authority. 
Wigmore on Ev. vol. 3, § 1971 ; 2 Greenl. on Ev. (i5th Ed.) § 417, 
note "b" ; Odgers on L. & Slan. *93 ; Hankinson v. Bilby, 16 Mees. & 
W. *442 ; Shepheard v. Whitaker, L. R. 10 C. P. 502 ; Haire v. Wil- 
son, 9 B. & C. *643; Taylor v. Hearst, 107 Cal. 262, 271, 40 Pac. 392; 
Clark V. North American Co. (Pa.) 53 Atl. 237. 

The remaining three grounds assigned in support of the motion are 
to the effect that the damages awarded by the jury were grossly exces- 
sive. It is peculiarly within the province of the jury to détermine the 
quantum of damages in an action for libel or slander. Odgers on L. 
& Slan. *293. Unless there is a clear abuse of discrétion on the part 
of the jury the court will not disturb the verdict. In the absence of 
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such abuse of discrétion, any interférence by the court in the matter 
of damages would involve usurpation by the court of a distinctive func- 
tion of the jury. The court observed much care in charging the jury 
with respect to damages, as will appear from the following extracts: 

"It is proper that I should state at the outset that the mère fact that 
the défendant is a corporation should not operate to Its préjudice, for a cor- 
poration when sued for an alleged wrong should receive the same measure of 
justice, no less and no more, than a private indivldual sued for a similar 
wrong. • • • If, then, gentlemen, you are satlsfled that the plaintiff is en- 
titled to pecuulary redress, the question présents itself upon what basls and 
withln what limits such redress should be sranted by your verdict, In case 
you flnd one for the plaintlff. In cases where a defamatory printed statement 
or writing is published wantonly, mallciously and with intent to dégrade and 
destroy one's réputation, juries are warranted, and it may even be their duty, 
to do more than slmply compensate the injury sustalned by the person Ubeled. 
In such cases exemplary, vlndictlve or punitive damages may be awarded 
by way of punishment, in addition to compensatory damages. But in this 
case the counsel for the plaintlff has expressly dlsavowed any claim to ex- 
emplary, vindlctive or punitive damages; and should you flnd a verdict for 
the plaintlff, it must be restricted to compensatory damages, which should 
be In such an amount, withln the limits claimed in the déclaration, as will com- 
pensate the plaintlff for the wrong done to her wlthout respect to any question 
of punishment of the défendant It is not necessary to a recovery by the plain- 
tifC that she should hâve either alleged or proved spécial damage. If she has 
otherwise sufCered an actionable wrong at the hands of the défendant. » • * 
The plalntlfC stands bef ore you wholly unlmpeached in character or réputation, 
and the law présumes, in the absence of évidence to the contrary, her good 
character. The law recognizes the value of a good character or réputation, 
and Imposes upon one vrho attacks it by a libelous publication a liablUty to 
make full compensation for the damage to that character or réputation and 
for the shame and mental sufifering caused by the publication of the llbel. 
* * * Of course, in a caselike the présent, it is Impossible to apply any fixed 
scale to ascertain the amount of damages which should be awarded on ac- 
oount of the injury for which the plaintlff seeks compensation. It is not 
like the case of a daim for damage to tangible property, where the amount of 
damage may be computed wlth comparative accuracy. The amount to be 
awarded to the plaintlff, in case you flnd that she Is entltled to recover, should 
be such as wlll f ully compensate her for the wrong done to .her réputation, 
good name or famé, and for mental sufifering caused thereby ; and in the 
assessment of this amount you, as intelligent and prudent men. In the light 
of your expérience and knowledge of human affairs, wlll exercise sound judg- 
ment and discrétion. In dealing wlth the question of damages you should 
take into considération, among other circumstances disclosed In tho case, 
the évidence as to the circulation of the defendant's paper — which accordiiig 
to my recollection was upwards of 10,000^-and any other évidence bearing 
upon the territorial distribution of the defendant's paper at the tlme of 
the publication of the article complalned of, and you should also duly welgh 
and consider the harmful character of the libelous matter. • • • If you 
are not satisfied on the évidence and under the instructions glven you by the 
court that the plaintlff is entltled to recover anythlng, your verdict should be 
for the défendant ; but if, on the other hand, you are gatisfied on the évidence 
and under the Instructions which the court has glven you, that the plaintlff is 
entltled to recover, your verdict should be for the plalntlfC In such an amount 
of damages as she has sustalned by reason of the publication by the défend- 
ant of the article in question, to be assessed in accordance with the instruc- 
tions which the court has already glven you, and to be restricted to compen- 
satory damages." 

There was no évidence of spécial damages in the case, and it cannot 
be assumed that the jury, in the face of the charge delivered by the 
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court, considered or allowed any sum by way of punitive damages in ar- 
riving at a verdict. The sum of $3,600 awarded by the jury must 
therefore be considered as representing purely compensatory damages 
which in its judgment the plaintiff was entitled to recover on account 
of the wrong done to her réputation and feelings. The jury was one 
of more than average intelligence and had the case under considération 
in its chamber for several hours before reaching a verdict. The ques- 
tion in this connection is not whether the court thinks that the plaintiff 
was awarded a larger or a smaller amount of damages than the court 
would hâve allowed, had the quantum of damages been left to its dé- 
termination ; for, as before stated in substance, it is the province of the 
jury and not of the court to fix the am.ount. The question is whether 
the amount of the damages is so excessive as to cause the court to be- 
lieve that the jury was actuated by préjudice, partiality or corruption 
in making its award. In Coleman v. Southwick, 9 Johns. 45, 6 Am. 
Dec. 253, which was an action for libel, Kent, C. J., said : 

"The question of damages was wlthin the proper and peciiliar province of 
the jury. It rested In theh' sound discrétion, under ail the circumstances 
of the case, and unless the damages are so outrageons as to strike evcry onf 
with the enormity and injustice of them, and so as to induce the court to be- 
lleve that the jury must hâve acted from préjudice, partiality or corruption, 
we cannot, consistently with the précédents, interfère vi'ith the verdict. It 
Is not enough to say, that in the opinion of the court, the damages are too 
high, and that we would hâve given much less. It is the judgment of the Jury. 
and not the judgment of the court, which is to assess the damages In actions 
for Personal torts and injuries. • * » The court cannot interfère, unies?, 
the damages are apparent, so that they can properly judge of the degree of 
the injury. Generally, in such cases, they cannot say whether flvp Inindr^ri 
pounds was too much, or flfty pounds would hâve been too llttle. The 
damages, therefore, must be so excessive as to strike raankind. at tirst blush, 
as being beyond ail measure, unreasonable and outrageons, and such as mani- 
festly show the jury to hâve been actuated by passion, partiality, préjudice 
or corruption. In short the damages must be flagrantly outrageous and ex- 
travagant, or the court cannot undertake to draw the Une ; for they hâve 
no standard by which to ascertain the excess." 

In Gibson v. Cincinnati Enquirer, Fed. Cas. No. 5,392, Brown, J., 
said: 

"Nothing is more difflcult than to détermine in an action of tort, for injury 
to person or réputation, what damages are excessive. In actions upon con- 
tract they can, ordinarily, be computed with some degree of certainty. Fre- 
quently they are the subjects of mère mathematlcal calculation. In such 
cases a slight excess might justify the court, if not in setting aside the verdict, 
at least in making the refusai of a new trial conditioned upon a réduction ; 
but in actions of tort an exact coraputation is not only impossible, but there 
Is frequently an entire absence of data from which the amount of damages 
can be approximately estimated. and especially is this so in regard to injuries 
to person or to réputation. In actions for libel so much dépends upon the 
relative situation of the parties, the character of the language used, and the 
amount of the pnblicity given to the libel, that it îs scarcely too much to 
say there is no rule beyond the discrétion of the jury." 

The libel proved in this case was very gross, and the character of 
the plaintiff wholly unimpeached. While the court might or might 
not hâve difïered from the jury with respect to what would be adéquate 
compensation for the plaintiff, I am unable to say that, on the case as 
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made by the évidence, the jury could not reasonably and in the exer- 
cise of a Sound discrétion hâve awarded $3,600 as compensatory dam- 
ages; and, consequently, there is nothing to cause the court to believe 
that the jury was actuated by passion, préjudice, partiality, corruption 
or other improper motives or influences in reaching the resuit. The 
reports disclose many cases in which verdicts hâve been sustained 
awarding compensatory damages in even a larger amount where the 
libel was not more gross or injurious than that in question. For the 
foregoing reasons the motion to set aside the verdict and for a new 
trial is denied; and judgment must accordingly be entered on the ver- 
dict. 



SAXLEHNBR v. EISNER et al. 
(Circuit Court, S. D. New York. September 28, 1905.) 

1. Tbade-Maeks— Suit for Infbingement— Jubisdiction of Equitt. 

The fact that the infringenient of a trade-mark had ceased before the 
commencement of a suit in equlty therefor does not deprive the court of 
jurisdiction, where the bill allèges a threatened and intended continuance 
of such infringement, which allégation was justified by the facts. 

[Ed. Note. — For cases In point, see vol. 27, Cent. Dig. Injunctlon, || 
9, 10 ; vol. 46, Cent. Dig. Trade-Marks and Trade-Names, § 89.] 

2. Same — Infringement by Corporation — Liabilitt of Executive Officebb. 

The executive offlcers of a corporation, who iffere large stockholders, 
and had fuU management of Its affairs, and Instigated and controlled Its 
action in wUlfully Infringing complainant's trade-mark and slmulatlng 
her labels, are jointly and severally liable with It for the infringement; 
and, where they directed and controlled Its défense when sued therefor, 
the final deeree In the suit Is concliislve on them as to the matters adjudicat- 
ed, including the damages found due complainant on an accounting, and a 
suit will lie against them to recover the amount of such deeree from them 
individually, when, through their control and Influence, they caused the 
corporation to transfer its property and to déclare and pay dividends 
pendlng the suit against it, by which It was rendered Insolvent 

In Equity. 

Briesen & Knauth (Antonio Knauth, of counsel), for complainant. 
Charles G. Coe (Alfred A. Cook, of counsel), for défendants. 

HAZEL, District Judge. The bill is in equity for an accounting to 
enjoin the défendants from using in the sale of bitter waters labels in 
imitation of the labels used by complainant in the sale of waters com- 
monly known as "Hunyadi Janos." The eiicited facts and circum- 
stances are unusual, and the propositions of law novel and interesting. 
Pending this bill Joseph Mendelson died in the year 1903, and the suit 
was revived in the name of the executrix. The object and purpose 
of the bill is to establish the personal liability of the défendants 
Moritz Eisner, the président, and Hattie Mendelson, as executrix of 
Joseph 'Mendelson, deceased, who was the treasurer, of the Eisner & 
Mendelson Company, a corporation of the state of West Virginia. As 
managing officers and directors, Eisner and Mendelson (hereinafter 
for convenience called the défendants) exclusively managed and con- 
trolled the afïairs of the corporation. A judgment recovered in a 
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prior litigation brougbt by Emilie Saxlebner, the complainant herein. 
against Eisner & Mendelson Company (hereinafter called "the Com- 
pany"), amounting to $31,030.36, for fraudulently and wrongfully sim- 
ulating the label previously appropriated by her, remains unpaid. The 
final decree of the Suprême Court of the United States, dated May 6, 
1903, was the resuit of a vigorously contested suit, wherein complain- 
ant's exclusive right to the novel form of bottles and peculiar style of 
labels in question is recognized and established. The Suprême Court 
declared the acts of the company to hâve been an active and continuing 
fraud, and decreed that the company's bottles and labels were a clear 
infringement upon those of the plaintiff. Saxlebner v. Eisner & Men- 
delson Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 77. This suit was 
instituted on the heels of the Suprême Court décision, before an ac- 
counting was had as to the damage and profit which the company 
earned, and was to provide for the contingency that the judgment re- 
covered against it in favor of complainant could not be collected. 

The material matter alleged and in issue is that the défendants are 
individually liable as joint and several trespassers, and as such are 
concluded upon the facts in controversy by the decree of the court in 
the action against the company. It is undeniable that the défendants 
aided in the défense of that action, and, acting together, were the 
principal force in the unlawful préparation of the peculiar Ijottles and 
labels which infringed those used by the complainant in the sale of 
the waters above mentioned. The évidence shows that, knowing of 
Mrs. Saxlehner's prior rights, the défendants intentionally devised and 
profited by the infringing label and trade-mark. Judge Shipman, who 
heard the original proceeding in the Circuit Court, in his opinion re- 
ported in 88 Fed. 61, substantially holds that Moritz Eisner inten- 
tionally imitated the infringing label for the express purpose of ob- 
taining, by means of the simulation, part of the good will which the 
Janos water had gained. The Suprême Court, in commenting upon 
the acts of the company, declared that its adoption of the simulated 
labels "seems to hâve been an act of undisguised piracy." The de- 
fendants were not joined as parties in the original proceeding. The 
bill allèges that, when the principal action was brougbt, the complain- 
ant was without knowledge of the active participation of the défendants 
in the fraudulent and wrongful acts adjudged to bave been committed. 
In the bill it is not claimed that the company is insolvent, or that there 
is any reason for believing that complainant cannot obtain complète 
relief in the principal action. The answer avers that ail the acts in 
relation to bottling and selling the Hunyadi waters were donc by the 
défendants solely in their officiai capacity, and that they never owned, 
or had any interest personally in, the labels or sale of the bitter waters 
by the company. The défenses relied upon are lack of jurisdiction ; 
that no accôunting can be had in equity, as the défendants hâve not in- 
dividually violated any rights of complainant; and that the testimony 
introduced regarding the company's insolvency subséquent to filing the 
bill is incompétent and irrelevant. 

The objection to the jurisdiction of the court will first be considered. 
The proofs show that the company discontinued the use of the in- 
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fringing labels on November 1, 1900, just before the bill was filed. 
Accordingly, upon the authority of Root v. Railway Co., 105 U. S. 189, 
26 L. Ed. 975, it is contended that jurisdiction in equity is lost; the 
remedy being at law. The testimony does not strictly agrée as to the 
précise time of discontinuing the use of the infringing labels, but 
both sides, during the progress of the accounting, apparently accepted 
as correct the later testimony upon that point of the witness Eisner, 
and proceeded upon that assumption. The exact date, however, upon 
which the infringement ceased, in view of the evidential facts, is unim- 
portant. The bill asserts a threatened continuance of the injury by the 
défendants, and, though in the light of subséquent events such appré- 
hensions proved groundless, yet the company did not promptly obey 
the décision of the Suprême Court. P'ifteen days elapsed after the 
décision was announced before the objectionable labels were actually 
destroyed and their use discontinued. Moreover, the aggravated and 
flagrant imitation of the labels in question, as shown in the prior Sax- 
lehner Case, would seem to hâve completely justified the claim that 
further trespassing upon the complainant's rights was intended by the 
défendants. Assuming, therefore, that the use of such labels was 
stopped before the service of process, the court is not, in the peculiar 
facts presented, deprived of its equity power to afïord adéquate relief 
to the injured party. India Rubber Co. v. Rubber Comb, etc., 45 N. Y. 
Super. Ct. 258. 

I do not think that the Root Case is a controlling authority hère 
upon the question of jurisdiction. It was there held in relation to an 
expired patent, a patent in which the monoply had ceased, that the in- 
jured party had an adéquate and complète remedy at law. It is true 
the enunciated principle was not confined to the spécifie subject-matter 
of the suit, and it apparently includes ail classes of cases in which a cause 
of action is cognizable at law. Alger v. Anderson (C. C.) 92 Fed. 696. 
This controversy, however, for infringing a trade-mark or labels by 
which complainant's goods are distinguished from those of other 
dealers — a vested property right, which in fact can be used and trans- 
ferred and sold as any other property — is not within the enumerated 
classification. It has been held that there is very little analogy between 
trade-mark property rights and patents for inventions. Canal Co. v. 
Clark, 13 Wall. 332, 20 L. Ed. 581. The rule invoked, as already in- 
timated, is to hold the défendants individually accountable to pay the 
judgment recovered against the company, because of their personal 
contribution to the fraud, and their privity with the party défendant 
in the former litigation. As said in Peters v. Union Biscuit Co. (C. 
C.) 120 Fed. 679: 

"The executive offleers of a corporation, who necessarily Inspire ail Its acts, 
cannot shleld themselves betiind an .irtlficial, and sometimes Irresponsible, 
création from the conséquences of their own acts, even though performed tn 
the name of an artlflclal body." 

Although that case was reversed upon appeal by the Circuit Court 
of Appeals, Eighth Circuit (125 Fed. 601), upon another point, the 
principle stated is thought to be the law. See, also, Glucose Co. v. St. 
Louis S. & P. Co. (C. C.) 135 Fed. 540. 
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In Lovejoy v. Murray, 3 Wall. 1, 18 L. Ed. 1S9, it was held to bewell 
settled "that persons engaged in committing the same trespass are joint 
and several trespassers, and not joint trespassers exclusively. Like 
persons liable on a joint and several contract, they may ail be sued in 
one action, or one may be sued alone, and cannot plead the nonjoinder 
of the others in abatement ; and so far is the doctrine of several liabil- 
ity carried that the défendants, where more than one are sued in the 
same action, may sever in their pleas, and the jury may find several 
verdicts, and on several verdicts of guilty may assess différent sums as 
damages." And it was further substantially held in that case that per- 
sons occupying this relation to a controversy are bound by the pro- 
ceedings to which they are party, on the theory that there exists a com- 
munity of interest in the subject-matter. Robbins v. Chicago, 4 Wall. 
657, 18 L. Ed. 437 ; David Bradley Mfg. Co. v. Eagle Mfg. Co., 57 
Fed. 980, 6 C. C. A. 661 ; Fish Bros. Wagon Co. v. Fish Bros. Mfg. 
Co., 95 Fed. 457, 37 C. C. A. 146. 

In Walter Baker & Co. v. Sanders, 80 Fed. 889, 26 C. C. A. 220, it 
was decided that, where a decree for infringement is merely interloc- 
utory, it is not conclusive in a suit by the same parties against an agent 
for the principal. This conclusion was an évident acquiescence in the 
gênerai rule above stated. 

In Tootle v. Coleman, 107 Fed. 41, 46 C. C. A. 133, 57 L. R. A. 120, 
it was held that: 

"One who instigates another to do a wrongful aet, and, when the wrong- 
doer is sued, takes upon himself and eonducts the défense of the case, Is con- 
cluded from again lltigating with the plalntilï in that action the issues there 
decided." 

In Estes v. Worthington (C. C.) 30 Fed. 465, it was held by Judge 
Wallace that : 

"In torts of mlsfeasance, like the violation of a trade-mark, agents and ser- 
rants are personally liable to the Injured party. Bell v. Josselyn, 3 Gray, 309, 
63 Am. Dec. 741; Richardson v. Kimball, 28 Me. 463; Mitchell v. Hai-mony, 
13 How. 115, 14 L. Ed. 75 ; Phelps v. Wait, 30 N. Y. 78. Ail persons procuring 
or assisting in the commission of a trespass are princlpals In the transaction, 
and both the master who commands, and the servant who does, the act of 
trespass may be made responsible as prlncipals, and may be sued jointly or 
severally for damages, as the injured party may elect." 

The enunciated doctrine applies to stockholders of a corporation 
who are held privy to a proceeding touching the body of which they 
are members. Glenn v. Liggett, 135 U. S. 544, 10 Sup. Ct. 8G7, 34 L. 
Ed. 262. Such being the law, it follows that the final decree of the 
Suprême Court of the United States in Saxlehner v. Eisner & Men- 
delson Company was binding upon the défendants, and the évidence 
relating to their participation in the acts of infringement is res ad- 
judicata. 

The important inquiry is whether the infringements of the company 
were inspired and committed by the défendants jointly or severally, 
with the object of concealing their acts behind the corporation. Were 
the défendants joint tort feasors with the company? Are they liable 
to account for profits ; it not being claimed in the bill that the company 
was insolvent or irresponsible ? Thèse questions are not f ree from dif- 
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ficulty. It is important to look at the nature and circumstances of the 
case, and, in order to make plain the crucial questions, the manner in 
which the infringing acts were committed must necessarily be consider- 
ed. In the year 1899 the défendant Eisner, on behalf of the company, 
leased from one Mattoni the spring called "Hunyadi Matyas No. 3," 
located near the city of Budapest, Hungary, for a period of five years, 
with an option to renew for an additional twenty years. As the com- 
pany had the right to ail the bitter waters bottled from the spring, the 
same were consigned by the lessor in large quantities, and in bottles la- 
beled in imitation of complainant's trade-mark, to the company engaged 
in business in the city of New York. Subsequently in 1895, at the re- 
quest of the company, the waters were exported in cases containing 
bottles with a différent style of label from that appropriated by the com- 
plainant. At this time the record shows Mattoni had been enjoined 
in Hungary at the instance of complainant, from using the infringing 
labels and bottles. Upon the arrivai of the importation in the United 
States, the company, at the instigation of the défendants, with knowl- 
edge of the fact that the consignor had been so enjoined, relabeled such 
bottles with a label devised by the défendant Eisner in imitation of the 
label used by the complainant in the United States. Other springs 
were leased by the company, and infringing labels were used by it pur- 
stiant to the directions of the défendants. It appears by the évidence 
that the directors of the company permitted the défendants to exercise 
their individual judgment and discrétion in ail matters relating to the 
business. The pecuniary interest of the défendants in the subject- 
matter, and the apparent insolvency of the company, together with the 
transfer of its property to another corporation organized under the 
laws of New York, were shown upon the accounting. 

A discussion of the évidence upon this point suggests the third objec- 
tion urged in behalf of the défendants, namely, that such proof is not 
within the scope of the pleadings ; no supplemental bill having been 
filed. This objection, however, is thought untenable. Giving con- 
sidération to the later évidence on the accounting in connection with 
that appearing in the principal action, the misconduct of the de- 
fendants and their motive are clearly shown. The facts would seem 
to directly bring this case within the exceptions pointed out in the 
following cases: Mergenthaler Linotvpe Co. v. Ridder (C. C.) 65 
Fed. 853; Howard v. St. Paul Plow' Works (C. C.) 35 Fed. 743; 
Bowers v. Atlantic Co. (C. C.) 104 Fed. 887; Greene v. Buckley (C. 
C.) 120 Fed. 955; Boston Woven Hose Co. v. Star Rubber Co. 
(C. C.) 40 Fed. 167; Hutter v. De O. Bottle Stopper Co., 128 Fed. 
383, 62 C. C. A. 652; Glucose Sugar Refining Co. v. St. Louis Syrup 
Co., supra. 

Upon the accounting it was further shown that in 1892, when the 
business began, the défendants were joint owners of 40 per cent, of 
the capital stock of the company, which was gradually ihcreased until 
the year 1900, when they owned 66 per cent. The record shows that 
dividends amounting to 10 per cent, were declared annually from 1892 
to 1900, and that the défendants were each paid a salary amounting 
to $6,000 per annum, which later was increased to $7,500 per annum. 
In 1892 the capital stock of the company was $287,000 ; in 1893, $343,- 
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000; in 1897, $389,000. The witness Eisner testifies tliat the assets of 
the Company on January 6, 1900, amounted to $330,597.19 ; the tqtal 
liabihties being $188,363.51, leaving a surplus of $130,000 which was 
used to increase the capital stock to $750,000. Prior to increasing the 
same a dividend of 31 per cent, was declared by the défendants and 
another director. On December 31, 1900, foUowing the décision of the 
Suprême Court, the défendant Eisner was authorized by a resolution 
to exchange 47 bonds owned by the company, and secured by a gênerai 
mortgage of a corporation known as the "Johann Hoff Company," for 
3,500 shares of the capital stock of the latter company. The lease of 
the Hunyadi Matyas spring was assigned to secure a further loan of 
$7,000. The company assumed an individual indebtedness of the de- 
fendants, amounting to $2,650, and also, at the request of Eisner, 
acting as its président, assumed a contract entered into by himself, 
Mendelson, and others to purchase 51 additional bonds of the Johann 
Hoflf Company. The défendants and one Bleier, a director of the 
company, bought outstanding stock, using the company's money in 
payment ; i. e., by debiting their respective, accounts with one-third of 
the total amount of the purchase, and crediting such account with the 
divident of 31 per cent., as above mentioned. Later, on April 30, 
1903, pending the accounting, the remainder of the assets was assigned 
and transferred to a new corporation, the Eisner & Mendelson Com- 
pany of New York. Such were the methods adopted by Eisner and 
Mendelson as individuals, who, as bas been said, controlled the com- 
pany in ail its undertakings, to prevent the collection and payment 
of the said judgment for damages and profits awarded to the com- 
plainant. From the foregoing it will readily be perceived, I think, that 
such acts were not simply those of officers interested in the legitimate 
direction of the affairs of the corporation. The facts indisputably 
indicate an intentional participation by the défendants in the fraud- 
aient and wrongful acts complained of, and that the advantage thus 
derived inured principally to their individual benefit. 

As a resuit of the considération of the authorities and the évidence 
in its entirety, I am of the opinion that complainant is entitled to the 
relief demanded in the bill, with costs. 
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COLEf V. PHILADBLPHIA & E. EY. CO, 
;(Circult Court, B. D. Pennsylvania. Noveœber 6, 1905.) 
No. 9, Oct Sess. 1905. 

1. Eaileoads — Receivees — Powees of Fédéral Oouet — Insolvent? Railboàd 

Company. 

A United States court, In the exercise of Its chancery powers and of 
a Sound judicial discrétion, may appoint a reeeiver for an insolvent rail- 
road Company, where its jurisdiction is invoked by a proper party, and it 
is sliown that valuable results wlll accrue to the creditors and stock- 
holders by continuing it as a going concern, and preserving the integrity 
of its property, wMeh would otherwise be dismembered by means of 
separate suits. 

[Ed. Note. — Préservation and prévention of removal of property be- 
yond jurisdiction pending litigation as ground for appointment of re- 
eeiver, see note to Clark v. Brown, 57 C. C. A. 80.] 

2. CotTKTS— Fedebal Jtjeisdiction— Tbansfeb of Cause or Action. 

The fact that a cause of action was transferred to a citizen of another 
State for the purpose of enabling him to bring suit thereon in a fédéral 
court does not defeat the jurisdiction of such court, where the transfer 
was bona flde and absolute. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 865.} 

3. Same— Suit fok Receiveb— Ancillaet Peoceedings. 

Where a fédéral court bas taken possession of the property of a rail- 
road Company by its reeeiver, appointed in a suit of which it had juris- 
diction, it does not lose its exclusive jurisdiction to administer the prop- 
erty because other parties Interested tberein intervene to enforce partic- 
ular rights, as for the foreclosure of a mortgage, even though they may 
be citizens of the same state as the défendant or others adversely in- 
terested. 

[Ed. Note. — Supplementary and ancillary proceedings and relief In 
fédéral courts, see note to Toledo, St li. & K. C. R. v. Trust Ce, 
36 C. C. A, 195.] 

In Equity. Hearing in matter of receivership. 

Ira J. Williams and Simpson & Brown, for complainant, 
John C. Grady, Thos. Raeburn White, J. Howard Gendell, and 
S. Davis Page, for interveners. 

HOLLAND, District Judge. Sterling W. Cole, a citizen and in- 
habitant of the state of New Jersey, fîled a bill in equity in this court 
on October 23, 1905, against the Philadelphia & Easton Railway 
Company, a citizen of the state of Pennsylvania, alleging that he is 
the owner and holder of 100 shares of the capital stock of the de- 
fendant railway company, of the par value of $5,000, a first mort- 
gage bond of $1,000, and a second mortgage bond of $1,000; that 
the corporation is insolvent, and unable to pay its maturing obliga- 
tions ; that a large number of creditors are threatening to bring suit 
and obtain judgments against it ; and further, "that if judgments are 
obtained and exécutions issued thereon, it will lead to the disintegra- 
tion of the road and property, and will resuit in the impossibility of 
conducting the opérations of the corporation défendant, or of its 
paying its debts, to a very great loss of said corporation and its 
creditors" ; and that if the railway of the défendant company can be 
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held together, and the plant saved from disintegration, and if the 
management of the property can be continued as a going concern, 
very valuable results will accrue to ail interested in the property, 
both as stockholders and creditors. Upon this bill a receiver was ap- 
pointed, as prayed for, the défendant company agreeing thereto by its 
attorney, and subsequently, at a meeting of the board of directors, 
the appointment of the receiver was approved. 

The receivers of H. M. Herbert & Co., who were the contractors 
that built this road and bondholders of the défendant company, pre- 
sented a pétition asking leave to intervene. As creditors of this com- 
pany, they are undoubtedly entitled to be heard. They allège that 
Sterling W. Cole has not such a substantial interest in the subject- 
matter of the controversy as to justify the court in taking jurisdiction 
of a bill fîled by him, and that the Excelsior Trust Company is not a 
proper receiver to be appointed. 

Since the filing of this bill, a committee of bondholders, represent- 
ing $372,000, some of which réside in the state of New Jersey, hâve 
also presented a pétition asking leave to intervene, alleging the in- 
solvency of the corporation, and its inability to meet its obligations, 
and further averring that, if the management of the property of the 
said défendant company can be continued as a going concern until 
the same can be sold, very valuable results will accrue to the stock- 
holders and creditors. Thèse bondholders join with the plaintiff in 
the bill praying for a temporary receiver, and ask that the Excelsior 
Trust Company, already appointed, be continued and made per- 
manent. Otlier bondholders of the state of New Jersey also join in 
presenting pétitions to intervene, and ask the court to continue the 
présent receiver. 

There is no question about the insolvency of the défendant corpora- 
tion, as the board of directors hâve assented to the appointment of a 
receiver, and the receivers of Herbert & Co. hâve presented a similar 
bill in the courts of Bucks county in this district, alleging, among 
other things, the défendant company's insolvency, and asking for the 
appointment of a receiver. The modes of proceeding in suits of 
equity in the Circuit Court of the United States are the same in ail 
the States of the Union, and are not in any manner regulated or con- 
trolled by the equity procédure of the states (Bâtes on Fédéral Equity 
Procédure, § 20) ; and a United States court, in the exercise of its 
chancery jurisdiction, and in the absence of statutory power, on a 
proper showing by a proper party on due notice, and in the exercise 
of a Sound judicial discrétion, may appoint a receiver over a railway 
where the company had made default in the payment of its mortgagç 
indebtedness, or where default is imminent by reason of insolvency, 
or where the interest upon the mortgage has been long past due, 
and the property is inadéquate to satisfy the mortgage indebtedness, 
or taxes hâve not been paid. Smith on Receivers, § 273 ; Brassev 
v. New York & N. E. Ry. Co. (C. C.) 19 Fed. 663 : Long Dock 
Company v. Mallery, 12 N. J. Eq. 431 ; Towle v. The American 
Building Loan & Investment Societv (C. C.) 60 Fed. 131. And in 
such a suit by a bondholder or shareholder for the appointment of a 
receiver of a corporation the amount in controversy is the value of 
140 F.— 60 
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the entire corpôrate assets. Towle v. The American Building L,oan 
& Investment Society, supra. 

It is further urged that this court has no, jurisdiction in this case 
for the reason that Sterling W. Cole is not the real owner of the 
bonds and stock of this corporation which he allèges in the bill be- 
long to him, but that the transfer was improperly or collusively 
made for the purpose of enabling the plaintiff to file this bill. The 
évidence shows that the bonds and stock were transferred to the 
plaintifï, who is a nonresident of this district, for the purpose of 
filing this bill. It also shows that he is the absolute owner, as there 
is no agreement that he shall collect for the transferrors, or that 
they hâve the least interest in the securities. This being the case, 
there is no question but what this court has jurisdiction. Of course, 
where property has been colorably and collusively transferred to a 
nonresident for the sole purpose of giving the fédéral courts juris- 
diction, and where the nominal parties are not the real parties and 
the real owners of the property in dispute, the fédéral courts will 
dismiss the case when that fact is made tO appear ; but the court will 
not inquire into the intention or motive of the parties when it is es- 
tablished that the nominal parties are the real parties, even though 
there be no considération for the property transferred, so long as 
they are the real bona fîde owners, and are not merely holding it for 
the sole and only purpose of enabling them to bring suit in the 
United States courts. Justice Harlan, in the case of Lehigh Mining 
& Mfg._ Co. V. Kelly, 160 U. S. 336, 16 Sup. Ct. 311, 40 L. Ed. 4M, 
says this: 

"None of thèse cases sustain the contention of the plaintiffs. Ail of them 
concur In holding that the privilège of a grantee or purchaser of property, 
belng a citizen of one of the states, to involJe the jurisdiction of a Circuit 
Court of the United States for the protection of his rights as against a citi- 
zen of another state (the value of the matter in dispute being sufficlent for 
the purpose) cannot be afCected or Impalred merely because of the motive 
that Induced his grantor to convey, or his vendee to sell and deliver, the 
property ; provlded such conveyance or such sale and delivery was a real 
transaction, by whIch the title passed, without the grantor or vendor re- 
serving, or having any rlght or power to eompel or require, a reconveyance 
or return to him of the property In question. We adhère to that doctrine." 

In this case it is established that the grantor or vendor of the 
stock and bonds has not reserved, nor does he claim a right or power 
to eompel or require, a reconveyance or return to him of the prop- 
erty, and we think this court has jurisdiction. 

It is further urged that this court should not take jurisdiction of 
this suit because the trustée of the mortgage executed to secure 
the bonds on this railway is a résident of the Eastern District of 
Pennsylvania, and that, if it should subsequently appear necessary 
to sue out this mortgage, the fédéral court would not hâve jurisdic- 
tion of that suit by reason of the fact that the défendant Company and 
the trustée would be citizens of the same state. This objection 
is not a valid or serions obstacle in the administration of this prop- 
erty in the fédéral court. Where a fédéral court once acquires juris- 
diction, by reason of the diverse citizenship, of a suit against a rail- 
way Company, and has appointed a receiver, it does not lose juris- 
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diction when other parties interested in the property intervene and 
are made parties, even though some of them be citizens of the same 
State with those whose interests in the property are adverse to the in- 
terveners. Where the court has taken possession of the road, as in 
this case, and appointed a receiver with the consent of the company, 
should it subsequently be necessary to sue out the mortgage, the 
trustée can file a cross-bill for foreclosure, and an independent fore- 
closure suit may be Consolidated with the suit in question. Park v. 
New York, L. E. & W. R. Co. et al. (C. C.) 70 Fed. 641. 

The only other question to be considered is whether or not the re- 
ceiver originally appointed shall be continued. There is a vigorous 
objection to the trust company administering this property, for the 
reason that some of the directors are also directors of the railway 
company, and the objecting creditors are not satisfîed with the ap- 
pointment. Without passing upon the numerous reasons for the 
appointment of some other receiver, it is sufïïcient to say that in the 
opinion of the court the présent receiver is possessed of information 
that may be valuable in the care and management of this property;, 
but, in order that the creditors, as a whole, may be satisfîed that the 
receiver is acting for the best interests of those entitled to the prop- 
erty, the court will appoint Hugh B. Eastburn and Harman Yerkes, 
of Doylestown, as additional receivers, to act with the Excelsior 
Trust & Safe Deposit Company as receivers of the défendant corpo- 
ration ; the receivers, as a body, to give bond in the sum of $75,000. 



MITCHELL ENGINEERING & MACHINERT CO. v. WORTHINGTON et al. 

(Circuit Court, D. Montana. November 13, 1905.) 

No. 286. 

Removai, of Causes — Fedebal Question — How Pbesen-ted. 

Under the removai statute (Aet Aug. 13, 1888, c. 866, 25 Stat. 433 [U. 
S. Comp. St. 1901, p. 509]), a cause not removable on the ground of dl- 
versity of citizenshlp, or otherwlse provided for, cannot be removed a» 
one arlslng under the Constitution or a law or treaty of the United States, 
unless such fact appears from plalntifC's statement of his clalm, aad if 
It does not so appear the want cannot be supplled by any statement In 
the pétition for removai, or In the subséquent pleadlngs. 

[Ed. Note.— Jurisdiction In cases involvlng fédéral question, see notes to- 
Balley v. Mosher, 11 C. C. A. 308 ; Montana Ore-Purchaslng Co. t. Boston & 
M. C. 0. & S. Min. Co., 35 C. C. A. 7.] 

On Motion to Remand to State Court. 

James E. Murray and McBride & McBrîde, for plaîntiff. 
John A. Shelton, for défendants Lloyd and Sanders. 

HUNT, District Judge. Plaintifïs brought this action in the district 
court of the state of Montana, in and for Silver Bow county, to recover 
damages against the défendants for the alleged unlawful and malicious 
taking from plaintiflfs' possession of a quantity of furniture and ma- 
chinery alleged to belong to it. Défendant corporation has not been 
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served. The défendants Lloyd and Sanders were serveH with summons, 
and appeared by demurrer and motion to strike out certain portions of 
plaintiff's complaint. They also filed a pétition for removal of the 
cause from the said district court of the state to the Circuit Court of the 
United States. The pétition was accompanied by the usual bond. 

The grounds relied upon by petitioners for removal, as disclosed by 
their pétition, were that at the time of the taking of the property peti- 
tioner Lloyd was United States marshal for the District of Montana, and 
that petitioner Sanders was a deputy marshal, and that the alleged un- 
lawf ul taking was done under and by virtue of a writ of. attachment is- 
sued out of the Circuit Court of the United States for the District of 
Montana, in an action brought by défendant herein, H. R. Worthing- 
ton, as plaintifï, against Frank S. Mitchelî, as sole surviving member of 
the firm of Mitchelî & Turner, défendant, and that ail of the acts of 
petitioners had in the premises were had and done under and by vir- 
tue of the authority of the process issued out of the said United States 
Circuit Court, wherefore petitioners averred that the case is one aris- 
,ing under the laws of the United States. To the pétition are attached 
copies of the process in attachment, regular in form, issued out of the 
Circuit Court of the United States. The cause was thereupon ordered 
removed by the district court of the state to the Circuit Court of the 
United States. 

Plaintifï now moves this court to remand the cause to the district 
court of the state in and for Silver Bow county, for the reason that it 
has been improperly removed, the particular grounds being that it does 
not appear from plaintiff's complaint that any fédéral question is in- 
volved, or that the case is one arising under a treaty or the laws of the 
United States, and that it does appear that the state court has jurisdic- 
tion. It is necessary, therefore, to décide whether or not it has been 
made to appear that the suit involves a suit or controversy properly re- 
movable. The complaint is the ordinary action for damages for al- 
leged wrongful taking of personal property. It nowhere allèges that 
the défendants Lloyd and Sanders were officers of the United States, 
or that they acted in taking the property as such officers, or under color 
of office in any respect. 

Défendants rely upon the case of Bock v. Perkins, 139 U. S. 630, 11 
Sup. Ct. 677, 35 L. Ed. 314. It was there held that under the act of 
March 3, 1875 (18 Stat. 470, c. 137 [U. S. Comp. St. 1901, p. 509]), if 
a défendant, who was sued in a state court, showed, in his pétition to 
such court praying for removal, that the suit involved a fédéral ques- 
tion, the case could be removed, notwithstanding the fact that such dis- 
closure was first made in the pétition, although it was ignored in the 
complaint. But the revised act of August 13, 1888 (25 Stat. 433, c. 866 
[U. S. Comp. St. 1901, p. 508]), made a significant change in the mat- 
ter of the removal of causes from st:vte to fédéral courts, by providing 
that no case can be removed from a "state court into a Circuit Court of 
the United States, unless a fédéral question is apparent in plaintiff's 
complaint or bill. The omissions of the pleading cannot be supplied 
bv the allégations of a pétition for removal. I so understand the rea- 
soning of the court in Tennessee v. Union & Planters' Bank, 153 U. 
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S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511, where Justice Gray, discussing 
the effect of the acts of 1887 and 1888, expressly stated that no state- 
ment in the pétition for removal, or in the demurrer, could supply the 
want of mention in the complainant's bill of the Constitution or laws 
of the United States. Justices Harlan and Field dissented, being of the 
opinion that under the judiciary acts of 1875 and 1887 it was not in- 
tended by Congress to deny to a défendant the right of removal where 
the suit, by reason of the nature of the défense, was one arising under 
the laws of the United States, while allowing the plaintiff, whose com- 
plaint made a suit of that kind, to invoke the original jurisdiction of 
the Circuit Court. As peculiarly pertinent to the case now under con- 
sidération; Justice Harlan, commenting upon the opinion and déci- 
sion of the majority, said : 

"One effect of the présent décision Is, exeept in the cases mentloned in the 
sections of the Revised Statutes and in the acts of Congress refeired to In 
the flfth section of the act of 1887, to prerent an offleer of the United States, 
when sued in a state court, on account of some act done by hlm, from remov- 
Ing the suit into the fédéral court, although what he dld is alleged to hâve 
been done in exécution 0^ some act of Congress, or pursuant to an order of a 
court of the United States." 

Shortly after the décision in Tennessee v. Union & Planters' Bank, 
supra, the Suprême Court again considered the question in Chappell v. 
Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85. Justice Gray 
once more spoke for the court. The action there was in ejectment, 
brought in a state court in Maryland. Plaintiff and défendant were 
citizens of Maryland. Défendant petitioned for removal upon the 
ground, in effect, that the land described in the complaint was the prop- 
erty of the United States, and in its possession and use as a lighthouse, 
of which défendant was keeper under appointment and authority of the 
United States. The cause was removed to the Circuit Court of the 
United States, where plaintiff moved to remand to the state court, but 
the motion was denied. The Suprême Court held that the case was 
removed to the fédéral court without authority of law, citing Tennessee 
V. Bank, supra, as deciding that under the acts of March 3, 1887, and 
August 13, 1888, a case not depending upon the citizenship of the 
parties, nor otherwise specially provided for, cannot be removed from a 
state court into the Circuit Coui't of the United States, as one arising 
under the Constitution, laws, or treaties of the United States, unless 
that appears by the plaintiff's statement of his own claim, and that if 
it does not so appear the want cannot be supplied by any statement in 
the pétition for removal or in the subséquent pleadings. The case was 
accordingly remanded to the state court. 

Three years thereafter, in 1897, the court, in Walker v. Collins, 167 
U. S. 57, 17 Sup. Ct. 738, 42 L. Ed. 76, affirmed the rule announced in 
the cases last cited. Walker v. Collins is very close to the case at bar. 
Collins sued in the state courts of Kansas to recover damages from 
Walker and others, for the alleged unlawful seizure of goods, the prop- 
erty of plaintiff. Défendants, by answer, averred that during the times 
mentioned in the complaint défendant Walker was United States mar- 
shal for the District of Kansas, and the other défendants were his depu- 
ties, and that the seizure was made under the authority of an order of 
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attachment issued out of the United States Circuit Court for the Dis- 
trict of Kansas, in an action therein pending. Thereafter défendants 
applied for the removal of the cause into the Circuit Court of the United 
States, upon the ground that the action and défense thereto arose under 
the laws of the United States. The state court first denied the applica- 
tion, but reconsidered its action and made an order of removal. After 
removal, plaintifï moved to remand the case to the state court. No or- 
der of remand was made. Plaintifï recovered, and on appeal the Cir- 
cuit Court of Appeals affirmed the judgment. A writ of error was al- 
lowed, and the cause was taken to the Suprême Court, where the only 
question considered was that of jurisdiction presented by the removal 
of the cause from the state court. The objection to jurisdiction was 
sustained upon the authority of Chappell v. Waterworth, already cited, 
and as in the complaint there were no facts averred showing that the 
controversy was one arising under the laws of the United States, and as 
it was not essential to the statement of the cause of action that such 
facts should be averred, the case was held to be directly within the 
opération of thè rule that the cause could not be removed from the state 
to the fédéral court. This rule was also adhered to in Galveston Rail- 
wav V. Texas, 170 U. S. 235, 18 Sup. Ct. 603, 43 L. Ed. 1017. See, 
alsô, B. & M. C. & S. Co. v. M. O. P. Co., 188 U. S. 633, 33 Sup. Ct. 
434, 47 L. Ed. 636. 

In Aultman & Taylor Co. v. Brumfield, Treasurer (C. C.) 102 Fed. 
. 7, it was also held that, although the décision of a case pending in a 
state court may dépend Upon the construction and application of the 
Constitution of the United States, the suit is not removable by the dé- 
fendant, unless the fédéral question appears on the face of the plain- 
tiff's pleadings. If it does not so appear from the plaintifï's statement 
of his own claim, the want cannot be supplied by any pleadings filed by 
the défendant. 

Mayo v. Dockery (C. C.) 108 Fed. 897, was another case like that 
at bar. Action was bfought in the state court of North Carolina for 
damages for the alleged unlawful seizure of certain personal property. 
Défendant presented his pétition for removal to the United States Cir- 
cuit Court, setting forth that he was United States marshal, and that 
the suit commenced against him was on account of acts donc by him un- 
der color of his office; that is, by an order issued out of the United 
States District Court in a certain bankruptcy matter, commanding the 
seizure of the goods referred to in the suit. An order of removal was 
made, and thereafter plaintifï made a motion to remand. Judge Simon- 
ton remanded the case, for the reason that it was not one that was re- 
movable from the state court. 

From thèse adjudged cases, the law is clear that for the lack of juris- 
diction in this court the cause must be remanded to the state court, 
whence it was removed. Défendants may there, by their pleadings, 
raise the fédéral question they would by their pétition for removal, and 
if the right so set up under the laws of the United States is denied to 
them by the highest court of the state their remedy is by writ of error 
from the Suprême Court of the United States, reviewing the décision 
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of the State court upon the fédéral question involved. Chappell v. 
Waterworth, supra. 

The motion is granted, and tlie cause is remanded to the district court 
of the Second judicial district of the state of Montana, in and for the 
county of Silver Bow. 



McCLEERY et al. v. HIGHLAND BOY GOLD MIN. CO. 

(Circuit Court, D. Utah. June 10, 1904.) 

No. 573. 

1. Injtjnction— Protection of Peopeety fbom Injuey — Relative Value of 

Intebests Involved. 

Where the use made of îts property by a défendant causes a substantlal 
and continuous injury to the property of coinplainant, the right of com- 
plainant to protection in equity by injunction is not affected by the fact 
that défendant has large capital invested in its business, while the value 
of eoraplainant's property Is comparatively small. 

2. SaME DELAT CEEATIÎfO ESTOPPEL — Alteknaxivb Reliep. 

Défendant built and operated a large smelter, the dust and vapors from 
which caused material injury to the trees, végétation, and crops on the 
farms of complainants, vpho for several years, however, made no attempt 
to enjoin the continuance of the wrong, although they brought actions for 
damages, and during such time défendant largely increased the capacity 
and value of its pîant. Held that, while complainants were entitled to 
protection in equity, in view of their delay in applying for an injunction it 
would only be granted on condition of defendant's refusai to pay the dam- 
ages sufCered by complainants in the past and not compensated for, and 
such as would resuit from the continued opération of the smelter in per- 
petuity, as the same should be determined by the court. 

In Equity. Suit for injunction. 

Henderson, Pierce, Critchlow & Barrette, for complainants, 
Sytherland, Van Cott & Allison, for défendant. 

MARSHALL, District Judge. This suit was instituted by David 
McCleery, suing in behalf of himself and ail others similarly situated. 
Subsequently, by leave of court, John Evans, Feargus Lester, Andrew 
Swenson, and Matilda Swenson, his wife, were permitted to join as 
plaintiffs. The complainants are each owners of separate farms situ- 
ated in Sait Lake county, Utah, in the vicinity of the Highland Boy 
Gold Mining Company's smelter. The défendant is the owner of a 
mine and of a large smelter, in which the ores of the mine are smelted. 
The ores treated are sulphide in character and in the process of smelt- 
ing sulphur dioxide fumes are generated and escape. When moisture 
is added to this sulphur dioxide, it becomes sulphurous or sulphuric 
acid, and when, by reason of becoming cool, it falls to the ground, 
it is injurions to growing végétation. It is also claimed that dust 
escapes from the stack of the smelter in such quantities as to injure 
végétation and as to be injurions to stock fed on hay on which the 
dust may hâve settled. The fumes and dust expelled from the de- 
fendant's smelter fall to some extent upon the land of the complain- 
ants and inflict substantial damage. The défendant has invested in its 
smelter approximately $.500,000, employs in the work about 450 men. 
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and treats approximately 500 tons of crude ore per day. The escape 
of the fumes and dust are necessarily incident to the smelting and not 
due to any négligence. The object of thia suit is to enjoin the con- 
tinuation of the smelting opérations. 

The title of the complainants to their respective farms is admitted. 
The substantial invasion of their rights to some extent and the pur- 
pose to continue this invasion is aiso admitted. It is, however, con- 
tended by the défendant that the injuries inflicted are to the trees and 
other végétation, and not to the substance of the land, so as to ren- 
der it infertile after the nuisance has permanently ceased. This con- 
tention may be assumed to be correct for the présent purposes, but 
without any expression of opinion as to the weight of the évidence 
on this issue. It follows, however, from the admitted facts, that, if 
équitable relief be denied, plaintiffs will be remitted to a multiplicity 
of actions at law, and that this case falls clearly within the class in 
in which equity grants relief by a prévention of the continuing wrong. 
The substantial contention of the défendant is that it is engaged in 
a business of such extent and involving such a large capital that the 
^value of the plaintiffs' rights sought to be protected is relatively 
'small, and that therefore an injunction, destroying the defendant's 
business, would inflict a much greater injury on it than it would 
confer benefit upon the plaintififs. Under such circumstances, it is 
asserted, courts of equity refuse to protect légal rights by injunc- 
tion and remit the injured party to the partial relief to be obtained 
in actions at law. Stated in another way, the claim in effect is that 
one wrongfuUy invading the légal rights of his neighbor will be per- 
mitted by a court of equity to continue the wrong indefinitely on 
condition that he invests suiîficient capital in the undertaking. 

I am unable to accède to this statement of the law. If correct, the 
property of the poor is held by uncertain tenure, and the constitution- 
aï provisions forbidding the taking of property for private use would 
be of no avail. As a substitute it would be declared that private prop- 
erty is held on the condition that it may be taken by any person who 
can make a more profitable use of it, provided that such person shall 
be answerable in damage to the former owner for his injury. In a 
State of Society the rights of the individual must to some extent be 
sacrificed to the rights of the social body; but this does not warrant 
the forcible taking of property from a man of small means to give it 
to the wealthy man, on the ground that the public will be indirectiy 
advantaged by the greater activity of the capitalist. Public policy, I 
think, is more concerned in the protection of individual rights than in 
the profits to inure to individuals by the invasion of those rights. 
As said by Judée Sawver in Woodruff v. North Bloomfield Gravel 
Mining Co. (C. C.) 18 Fed. 753, 807 : 

"Of course, great Interests should not be overthrown on trifling or frivolous 
grounds, as where the maxiro 'de minlmis non curât lex* is applicable; but 
every substantial, materlal right of person or property is entltled to protec- 
tion against ail the world. It is by protecting the most humble in his small 
estate against the encroachments of large capital and large interests that the 
poor man is ultlmately enabled to become a capitalist himself. If the smaller 
interest must yield to the larger, ail small property rights, aud ail smaller and 
less important enterprises, industries, and pursuits, would sooner or later be 
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iibsorbed by the large, more powerful, few ; and their development to a condi- 
tion of great value and Importance, both to the individual and the public, 
would be arrested in its incipiency." 

While I recognize a conflict of authority upon this question, I think 
the better considered cases support the conclusion hère reached. 
Woodrufif V. North Bloomfield Grav. Min. Co. (C. C.) 18 Fed. 753; 
Shelfer v. City of London [1895] 1 Ch. 287; Impérial Gas Light & 
Coke Co. V. Broadbent, 7 H. L. C. 660, 672 ; Cowper v. Laidler [1903] 
3 Ch. 327; Corning v. Troy I. & N. Factory, 40 N. Y. 191. If it be 
said that an owner of property may refuse to sell unless he gets a 
fancy price, and in this way use his injunction for purposes of extor- 
tion, that is but saying that he has the rights of the ordinary owner of 
property to sell at what price he pleases, or to refuse to sell if he so 
desires. It is also true, as said by Lord Wensleydale in St. Helen's 
Smelting Co. v. Tipping, 11 H. L. C. 653 : 

"The défendants say: 'If you do not mind, you will stop the progress of 
worlis of this description.' I agrée that it is so, because, no doubt, In the coun- 
ty of Lancaster above ail other counties, where great worlis hâve been created 
and carried on, and are the means of developing the national vcealth, you must 
not stand on extrême rights and allow a person to say : 'I -will bring an action 
against you for this and that, and so on.' Business could not go on if that were 
so. Everythlng must be looked at from a reasonable point of view. There- 
fore the law does not regard trifling and small inconvenlences, but only regards 
sensible Inconvenlences,. injuries which sensibly dimlnish the comfort, enjoy- 
ment, or value of the property which is afCected." 

In the case hère presented the injury is not trifîing, but substan- 
tial, and is only small when compared with the large sum invested in 
defendant's enterprise. The controversy is to be considered on the 
theory that the défendant has no power to condemn the right to con- 
tinue the injury. It has made no attempt, nor shown any inclination, 
to condemn this right, and it is unnecessary to express any opinion as 
to the existence of the power. It does not follow, however, that an 
unconditional injunction must issue. In the bill it is alleged : 

"The said défendant has, * * * and the said défendant claims to hâve, 
the right to acqulre ail lands necessary for its use for its smelter site : and al- 
though this complainant and others hâve ofifered to sell to said défendant cor- 
poration the said lands which are being destroyed by the opérations thereof 
at their market value, yet said défendant has refused and still refuses elther 
to exercise its said right to acquire said lands through eminent domain or to 
purchase them by private sale." 

And, as alternative relief, it is prayed : 

"And if the faets and eircumstances be such as to warrant your honors in 
granting said relief, that the said défendant be compelled to exercise the right 
of enilnent domain ac-corded by the laws of the state of Utah, and be compelled 
to acquire by due course of law the tltle and right of possession of the land 
and premises belonging to your orator as premlses reasonably necessary for the 
continued use and opération of its said smelter plant ; your orator hereby offer- 
ing to permit the acquisition of said premises under said right of eminent do- 
main." 

If the injuries inflicted by the défendant are to be regarded as a 
taking, the défendant does not take the entire land, but simply an 
easement to discharge dust and vapors containing sulphurous and 
sulphuric acid on it. The injury so inflicted does not deprive the 
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complainants' land of ail value for farming, and, perhaps, does not 
extend to the entire tracts of land. The offer to submit to condemna- 
tion must, then, be considered as a consent that full damage for a per- 
pétuai easement to continue the discharge of fumes and dust on com- 
plainants' land be assessed in one action in lieu of an injunction. The 
right in this case, however, to assess the damage and to order an in- 
junction only m case the damage be not paid, does not dépend on the 
consent of the complainants. 

The défendant commenced to operate its smelter in June, 1899. The 
complainant McCleery allèges affirmatively that he recognized the in- 
jurious efïects from this opération as early as the summer or fall of 
1900, although he did not then fully appreciate the extent of the in- 
jury ; that he left the state of Utah in the spring of 1901, and did not 
return until January, 1903. This suit was instituted June 34, 1903. 
With respect to the other complainants no efïort is made to excuse 
the delay in bringing the suit. It appears that during this period the 
défendant greatly increased the capacity of its smelter, and commen- 
ced to operate at the increased capacity in January, 1901. The absence 
of McCleery from the state is no excuse for the delay. Before he 
left he recognized the existence of the nuisance. He must be held to 
hâve kept m such touch with his property as to hâve known of the 
subséquent aggravation of the injury. If he did not in fact hâve this 
knowledge, it was because he did not exercise' the care usual with 
owners of property under circumstances advising them of the need of 
watchfulness No attempt was made by any of the complainants to 
enjoin the contmuance of the wrong until May 13, 1902. The damage 
suits theretofore brought did not notify the défendant that a cessation 
of the opération of the smelter would be demanded. They rather in- 
duced the expectation that its opération would be permitted on con- 
dition of the payment of damage. Under those circumstances, even 
where admittedly there is no right of condemnation, damages may be 
assessed by a court of equity and an injunction ordered only upon the 
failure of the défendant to pay the damage. The défendant is, of 
course, not required to pay the damage assessed, but, if it fails to do 
so, must submit to an injunction. The rule rests on the theory that 
the time at which a party applies to the court of equity affects the 
character of reHef to be granted. The rule is declared by the Suprême 
Court of the United States in New York City v. Fine, 185 U. S. 93, 33 
Sup. Ct. 593, 46 L. Ed. 880, a case involving the principles hère in 
question, and needs no further élaboration. See also Pappenheim v. 
Metropolitan Elevated Ry. Co., 138 N. Y. 436, 38 N. E. 518, 13 L. 
R. A. 401, 36 Am. St. Rep. 486; Jackson v. Stevenson, 156 Mass. 496, 
31 N. E. 691, 33 Am. St. Rep. 476; Osborne v. Missouri Pac. Ry. Co., 
147 U. S. 248, 13 Sup. Ct; 399, 37 L. Ed. 155. 

The complainants Andrew Swenson and wife liave no right to an 
injunction, for they hâve released the défendant from any liability by 
reason of the opération of the smelter prior to January 1, 1904. As 
to them the bill is dismissed. With respect to the other complainants 
the case will be referred to the master to ascertain and report to the 
court the damage heretofore suffered by the respective complainants 
by reason of the opération of the smelter and for which they hâve not 
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heretofore been compensated or recovered judgment, and the damage 
they will in the future so sufïer by a perpétuai opération of the smelter 
to the capacity its opération is now contemplated ; that is, the amount 
the right to continue the opération will decrease the présent market 
value of complainants' iand. If within 30 days a-fter the final assess- 
ment of this damage, and upon tender to the défendant of proper in- 
struments on the part of the complainants granting the right to con- 
tinue the opération of the smelter, the défendant shall fail to pay the 
damage so ascertained, an injunction will issue. If, however, the de- 
fendant makes such payment, the bill will be dismissed. 



THE GEORGE B. FBEGUSON. 

(District C!ourt, D. Maine. November 25, 1905.) 

No. 39. 

1. Seamen — Penalty fob Wbok-gful Dischabge — Shippino CoMMissiorrERS' 

Rev. St. § 4527 [U. S. Comp. St. 1901, p. 3077], providing tliat seamen 
unjustly disetiarged before a montli's service sliall be entltled to recover 
a month's wages in addition to tlie wages earned, does not apply to seamen 
in tbe coastwise trade not signed before a stiipping commissloner. 

2. Same — Wages — Settlement. 

Where seamen, after thelr discharge, througli thelr attorney made a 
settlement of their wages with tlie master, agreeing upon the tlme when 
tlieir service ended, they are bound thereby, and cannot thereafter main- 
tain an action to recover additional wages. 

In Admiralty. Suit by seamen to recover wages. 

Thomas W. Vose, for libelants. 
Benj. Thompson, for claimant. 

HALE, District Judge. This action in rem is brought by three sea- 
men of the schooner George B. Ferguson, who claim in their libel that : 

"They eaeh became entltled to demand wages for the whole voyage of the 
said schooner, or, as provided in section 4527 of the Revlsed Statutes of the 
United States [U. S. Comp. St. 1901, p. 3077], one month's wages in addition 
to any wages eaeh may hâve earned, to wit, the sum of twenty-flve dollars 
to eaeh of said seamen." 

The schooner is a two-masted schooner of 137 tons, engaged in the 
coasting trade between Bangor, Me., and New York City. The libel- 
ants were shipped by the master of the Ferguson at the port of New 
York, July 28, 1904. They eaeh signed shipping articles which stipu- 
lated for a voyage to one or more eastern ports coastwise, and such 
other ports and places as the master might direct, and back to final port 
of discharge in the United States, for a term not exceeding three calen- 
dar months, at $25 per month. They were in the service of the vessel 
until about 8 o'clock in the morning of August 15, 1904, at which time 
the schooner was in Bangor. They claim in their libel that : 



956 140 FEDERAL REPORTER. 

"Whlle the said schooner was lyliig at Bangor aforesaid, on the 15th day 
or August, 1904, the said master xmjustly and wlthout any cause, and without 
the consent of the libelants, against their will, turned them ashore and would 
not permit them to perform the remainder of the voyage." 

In référence to the daim for one month's wages, under Rev. St. U. S. 
§ 4537, the learned counsel for the libelants says : 

"After a very carefui examlnatlon of the statntes, we are compelled to 
admit that coastwlse vessels are excluded in the shipping commissioners' act, 
approved June 7, 1872, and the aets of June 9, 1S74, June 19, ISSe, and Feb- 
ruary 18, 1895, and therefore that we are not entitled to the month's unearn- 
ed wages, under section 4527 of the United States Statutes. See opinion of 
Judge Fox, and cases cited by him, In U. S. v. Bain, 2 Ilaslî. 464, 5 Fed. 192." 

The conclusion of the learned counsel, thus frankly and fully stated, 
is clearly correct, at least, so far as it relates to seamen in the coastwise 
trade not shipped by a shipping corïimissioner. 

A daim is made, however, for wages for two days to each man. It 
becomes material, therefore, to examine the testimony with référence to 
the settlement with the men on August 15, 1904, after their alleged dis- 
charge. With référence to the settlement, Captain Maddocks, of the 
schooner, testifies that the attorney for the men came aboard his vessel 
on the aftemoon of August I5th, and that, after conversation with réf- 
érence to the f ood which had been supplied to the men : 

"He says : 'I hâve cOme hère to settle this matter up. If you want to set- 
tle this matter up, I will talce wages to settle balance and give you a receipt.' 
* * * He sat right down there and took a pièce of paper off desk or out of 
poelcet and he figured up wages from the 29th up to the 14th, that would. 
be to Sunday night." 

The captain further testifies that he gave them the balance of $3.83, 
and took a receipt "in full payment of balance of wages due John 
Nagle, John Miller and Herman Blomquist to August 14, 1904," and 
that the attorney said as he left, "This is in full." Mr. Snare, the at- 
torney for the men, is a lawyer of high character and shows évident in- 
tention to tell the whole truth. He testifies : 

"I had figured It up with the men at the office before coming down, and 1 
may hâve gone over it then with the captain, but I don't recall that I did." 

He further testifies that : 

"The captain's statement was Just a little short of what the men said they 
should hâve, but my receipt I gave — I thought there was not difCerence 
enough to make a great deal of différence." 

The claim is now made that two days' wages were left unpaid, and 
that the libelants can recover for thèse two days' wages in this pro- 
ceeding. I cannot sustain this contention. I do not décide, whether or 
not, by any straining of the meaning of words, this claim can or not be 
held to be stated in the language of the libel which I hâve quoted. 
Even though, by any possibility, évidence of this daim for two days' 
wages could he received under the libel, or under an amendment which 
might hâve been allowed, I find that the testimony clearly shows that 
it was not the intention of the parties to make a demand for any wages 
beyond that for which a settlement was made. Under the testimony, I 
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am forced to conclude that the attorney for the libelants went aboard 
the vessel on August I5th for the purposes of effecting a settlement ; he 
had already figured up with the men what was due them, and went to 
the schooner, as he said, "to settle this matter up." While it is perfect- 
ly true that the receipt is open to explanation, it is equally true that the 
testimonyleaves the mind of the court without any doubt that both 
parties figured on the basis that their contract had terminated on August 
I4th. And the court will not put any other construction upon the con- 
tract than that which the parties hâve placed upon it. The men made their 
settlement advisedly and with the aid of learned and skillful counsel. 
The évidence indicates that they did not intend to bring suit for wages 
beyond the time of the receipt. When, however, they found that they 
could not in law recover the penalty under the statute, they were under 
a great temptation to take another view of the settlement which they 
had made. But courts should be slow to allow litigants to put a dif- 
férent construction upon a contract or settlement in the courts from that 
which they hâve placed upon it by their actions in the premises. I must 
corne to the conclusion, therefore, that, whether the libelants were im- 
properly discharged or not, they hâve made a settlement by which they 
must be bound. In this view of the case, I must order the libel to be 
dismissed. I shall not, however, give costs agamst the libelants, but 
decree that each party pay his own costs. 
The entry may be: Libel dismissed, without costs to either party. 



SWOFFORD V. COENUCOPIA MINES OF OREGON et al. 

(Circuit Court, D. Oregon. November 21, 1905.) 

No. 8,003. 

1. ReMOVAL of CATISES FEDERAL QUESTION AMOUNT IN CONTEOVEBST. 

A trustée or receiver In bankruptcy cannot remove a cause into a féd- 
éral court, on the ground that It is one arishig under the laws of the 
United States, unless It clearly appears that the jurisdictional amount of 
$2,000 is involved. 

[Ed. Note. — Jurisdiction of Circuit Courts as determined by the amount 
in controversy, see notes to Auer v. Lombard, 19 0. C. A. 75; Tennant- 
Stribling Shoe Co. v. Roper, 30 C. C. A. 459.] 

2. Same — Costs — Statutoey Attoeney's Fbes. 

Under B. & C. Comp. Or. § 5672, which provides that, on a reeoverj' 
in suits to enforce miners' liens, a reasonable attorney's fee shall be al- 
lowed "as part of the costs," the amount prayed for as an attorney's fee 
cannot be added to the amount of the lien for the purpose of making the 
requisite amount to give a fédéral court jurisdiction on removal. 

[Ed. Note. — Jurisdiction of fédéral courts in cases Involvlng fédéral 
question, see notes to Bailey v. Mosher, 11 C. C. A. 308 ; Montana Ore- 
Purchaslng Co. v. Boston & M. C. C. & S. Min. Co., 35 C. C. A. 7.] 

On Motion to Remand to State Court. 

Butcher, Qifford & Connell, for plaintiff. 
Emmett Callahan and Teal & Minor, for défendants. 
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GILBERT, Circuit Judge. This cause was removed to this court 
from the Circuit Court of the state of Oregon for 'Baker county. The 
plaintiff moves to remand, on the ground that this court has no juris- 
diction of the controversy. The pétition allèges as grounds for removal 
diversity of citizenship, préjudice, and local influence, and the fact that 
the cause présents a fédéral question, in that a receiver in bankruptcy 
is one of the parties défendant. It allèges, also, that the amount in con- 
troversy exceeds $2,000, exclusive of interest and costs. The cause is 
not removable under any of the grounds stated in the pétition, unless 
the necessary jurisdictional amount in controversy clearly appears. 
Pierson v. Philips (C. C.) 36 Fed. 837; Hallam v. Tillinghast (C. C.) 
75 Fed. 849; Ex parte Pennsylvania Co., 137 U. S. 451, 11 Sup. Ct. 
141, 34 L. Ed. 738; Black's Dillon on Removal of Causes, § 48. A 
trustée or a receiver in bankruptcy cannot remove a cause to this court 
unless the amount involved exceeds $2,000. Collier on Bankruptcy 
(4th Ed.) 247, and cases there cited. 

The complaint is brought to enforce a miner's lien under section 
5668, B. & C. Comp. Or. The plaintiff allèges that he has perfected 
two such liens for work done upon the Cornucopia Mines of Oregon, 
the aggregate of which is $1,905.50. He claims in addition thereto 
attorney's fées in the amount of $750 under section 5672, B. & C. 
Comp. Or., which contains the following provision: 

"In ail suits under this act the court shall, upon enterlng judgment for 
the plaintiff, allow as part of the costs ail moneys pald for the flllng and 
recording of the lien and also a reasonable amount as attorney's fées." 

The question presented is whether the attorney's fee so provided 
for as costs may be added to the amount of the liens, so as to create 
the amount in controversy which is necessary to give this court juris- 
diction. The défendants cite and rely upon Rogers v. Riley (C. C.) 
80 Fed. 759, in which it was held that where by express stipulation, 
valid in the state where made, a debtor becomes liable for reasonable 
attorney's fées in case the debt is collected by suit, such fee is not a 
part of the costs which are excluded under the judiciary act, but may be 
added to the amount of the debt for the purpose of making up the ju- 
risdictional amount. This was held expressly upon the ground that 
the obligation to pay a reasonable attorney's fee was a contractual one, 
and was an existing liability at the date of bringing the suit. But in 
the présent case there was no such contractual liability to pay attorney's 
fées. The corporation for which the work was done had not promised 
to pay attorney's fées. The obligation is purely statutory, and is de- 
clared by the statute to be allowable upon entering a judgment for 
the lien claimant as a part of the costs. In 11 Cyc. 105, it is said: 

"In jurisdictlons where stipulations for the payment of attorney's fées 
are considered valld, thèse fées are taxable as costs." 

This is especially true in jurisdictions where by statute it is declared 
that attorney's fées shall be treated as part of the costs, notwithstanding 
that the obligation to pay them may rest in the contract of the parties. 
Spiesberger Bros. v. Thomas, 59 lowa, 606, 13 N. W. 745. The 
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amount in controversy in the présent suit is therefore the sum of tlie 
liens, exclusive of attorney's fées, and is not sufficient to sustain the 
jurisdiction of the court. 
The motion to remand is allowed. 



WHITNET V. WENMAN et al. 
(Dlctrict Court, S. D. New York. October, 1905.) 

1. Bankritptcy — NATtJEE CI' Peocekmngs in Administeaiion of Estate 

Persons Bound. 

While an adjudication of bankruptcy In an involuntary proceeding is 
a judgment in rem, in the sensé tliat it détermines the status of the 
bankrupt, the ordinary proceedings takeu in a bankruptcy proceeding are 
not proceedings in rem, and do not bind persons who are not parties 
thereto. 

2. Same— Suit by Tbustee— Res Jtjdioata. 

An order of a court of bankruptcy, passing the accounts of receivers 
of a bankrupt estate in which they hâve credited themselves with prop- 
erty surrendered to third persons who claimed the same, is not an 
adjudication of the rlght of such persons to the property, nor of the 
question of their liability therefor to the trustée of the bankrupt estate, 
which wlll bar a suit by hlm to recover the same. 

3. WAEEHOUSEMEN WAHEHOUSE RECEIPTS RiGHTS OP BONA FiDE Trans- 

I-EREE. 

Warehouse recelpts are only quasi negotiable instruments, and the 
fact that a person takes a trausfer of them in good faith gives him no 
right to the property on which they purport to be issued as agalnst the 
real owner, if it was not in fact in the custody or possession of the 
warehousemen when the recelpts were Issued. 

4. Bankruptcy — Surr by Trustée — Estoppel. 

The fact that a trustée in bankruptcy consented to an order dis- 
cliarging receivers of the estate does not estop him from maintalning a 
suit agalnst third persons to recover for property transferred to them 
by such receivers. 

In Bankruptcy. Suit by a trustée in bankruptcy to follow goods 
and moneys alleged to hâve been improperly turned over by the re- 
ceivers of the same bankrupt estate, before the appointment of the 
trustée, to the défendants. See Whitney v. Wenman, 198 U. S. 539, 
25 Sup. Ct 778, 49 L. Ed. 1157. « 

Robert D. Murray, for complainant. 

Louis F. Doyle, for défendants Wenman, Fish and Boldt. 
Smith & Barker CEdwin B. Smith, of counsel), for défendant Se- 
curity Warehousing Co. 

HOLT, District Judge. The second plea of the Security Warehous- 
ing Company and the third plea of the défendants Wenman, Fish, and 
Boldt, although worded difïerently, are substantially identical. They 
allège as a bar to the maintenance of the action that the receivers 
of Dresser & Co. filed accounts, in vi^hich they credited themselves 
with the transfers of property and money to the défendants which 
this suit is brought to recover ; that objections were filed to such 
crédits by the trustée, and the objections litigated before the référée ; 
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and that afterwards an order was entered, by consent of the complain- 
ant, passing the receivers' accounts as filed. This order is pleaded 
as an adjudication which is a bar to the maintenance of this suit. 
But it is not alleged in the plea that any of the défendants were parties 
to the accounting. There is no reason why they should hâve been. 
They had ceased to be creditors. Their debts had been satisfied by 
the transfers of property and money which this suit is brought to 
recover. As they were not creditors, they were not represented upon 
the accounting by the trustée. Moreover, even if they had been parties, 
I cannot see how the order passing the receivers' accounts could dé- 
termine any question as between the complainant and the défendants. 
The litigation upon such an accounting is between the receivers and 
each of the persons interested in the estate. There is no opportunity, 
in such a proceeding, to Htigate questions between the persons in- 
terested in the estate, other than the receivers. No adjudication 
could hâve been had in the receivers' accounting that the défendants 
were or were not Hable to the complainant on the cause of action as- 
serted in this suit ; and therefore I cannot see how any adjudication 
that was had in that proceeding has any relevancy as a bar to this 
action. A judgment, to be res adjudicata, must hâve been rendered 
in an action or proceeding in which the question involved was liti- 
gated or could hâve been litigated. The gênerai rule is that a judg- 
ment is only res adjudicata as to parties and privies. 

It is claimed by the défendants' counsel that the order passing the 
receivers' accounts was a judgment in rem. The counsel asserts 
that proceedings in bankruptcy are proceedings in rem, and that pro- 
bate proceedings are proceedings in rem, and that a receiver's ac- 
counting is analogous to an executor's accounting. But in the first 
place the term "a judgment in rem" is one which has varions mean- 
ings. As Judge Holmes says, in Tyler v. Court of Registration, 175 
Mass. 76, 55 N. E. 814, 51 L. R. A. 433 : "No phrase has been more 
misused." An adjudication of bankruptcy upon a pétition in an in- 
voluntary proceeding is a judgment in rem, in the sensé that it déter- 
mines the status of the bankrupt; but the ordinary proceedings taken 
in a bankruptcy proceeding to décide questions arising in it are not, 
as I understand it, proceedings in rem. A proceeding, for instance, 
to détermine a disputed claim, would not bind anybody except the 
parties to it. So a decree admitting or refusing to admit a will to 
probate is a proceeding in rem, so far as it détermines the status of 
the will, but ail the proceedings in the administration of an estate in 
the Surrogate's Court which resuit in orders are not proceedings in 
rem. A decree passing an executor's accounts, for instance, is of no 
effect against parties not cited. Butterfield v. Smith, 101 U. S. 570, 
25 L. Ed. 868; Hood v. Hood, 19 Hun, 300, on appeal 85 N. Y. 561 ; 
Black on Judgments, § 644. Many judgments which are sometimes 
called judgments in rem, but which are more properly described as 
being quasi in rem, bind only the parties, such as judgments on at- 
tachments or in foreclosure. Freeman v. Alderson, 119 U. S. 185, 
7 Sup. Ct. 165, 30 L. Ed. 372 ; Black on Judgments, § 793 ; Freeman 
on Judgments, § 617. I think therefore that the proceeding to pass 
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the receivers' accounts was not a proceeding in rem, and that the 
order entered upon it was not binding upon the défendants. If that 
is so, it was not binding upon the complainant, for estoppels by judg- 
ment must be mutual. Suppose the complainant, instead of object- 
ing to the items in the receivers' accounts, had brought a separate 
action against the receivers to recover the value of the money and 
property which they deHvered to the défendants. Would a judgment 
recovered in such an action be conclusive either for or against the 
défendants in this action? Suppose that the receivers' accounting 
had resuked in an order charging them personally with the accounts 
transferred to the défendants. Could the complainant claim that that 
order would be conclusive upon the défendants? If not, I think that 
the défendants cannot claim that the order is conclusive upon the 
complainant. 

The second plea filed by the défendants Wenman, Fish, and Boldt 
allèges, in substance, that the Security Warehousing Company had the 
actual possession of the goods, and issued against the goods the 
warehouse receipts mentioned in the plea; that the trust company 
took the warehouse receipts as collatéral security for notes given for 
loans; that thereafter the notes and warehouse receipts were trans- 
ferred to the défendants Wenman, Fish, and Boldt for value and in 
good faith, without notice; and that the proceeds of the sale of the 
goods and accounts were thereafter received by them as part of the 
property pledged to them, in good faith, and without notice. The 
question whether the warehouse company was, in fact, in the actual 
possession of the goods is a main question in the case, depending 
upon a considération of ail the circumstances, and, in my opinion, 
and as I hâve already held, on granting a motion to strike out the 
fîrst plea, cannot be properly raised by a plea. The question can only 
be adequately litigated upon an answer. The simple question wheth- 
er thèse défendants are bona fide holders of the warehouse receipts, 
without notice, is, in my opinion, immaterial. -If the warehouse com- 
pany had no possession of the goods, its receipts issued upon them 
were nullities as against the real owners of the goods. Warehouse 
receipts are only quasi negotiable securities, and the fact that a per- 
son takes a transfer of them in good faith gives him no right over 
the property on which they purport to be issued, if it was not, in fact, 
in the custody or possession of the warehouseman when the receipts 
were issued. 

It is suggested by the counsel for the défendants Wenman, Fish, 
and Boldt that the complainant had two securities for his daim, the 
receivers' liability and the défendants' liability; that the défendants, 
having taken the warehouse receipts in good faith, had an equity to 
hâve the complainant proceed first against the receivers, and I under- 
stand the counsel to therefore claim that the complainant, having 
consented to an order discharging the receivers, cannot now proceed 
against the défendants. But this is not a case of principal and surety 
or of co-sureties. If the complainant recovers in this case, the de- 
fendants will hâve no claim for reimbursement against the receivers. 
They would probably hâve a claim against the bankrupt estate, but 
140 F.— 61 
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only as gênerai creditors. The relation of the défendants and the 
receivers, assuming the facts alleged in the bill, is simply that of per- 
sons each of whom is separately liable on a daim based on the same 
transaction. In such a case neither party has any right to demand 
that the other party be sued fîrst. 
My conclusion is that ail the pleas should be overruled. 



UNITED STATES v. PIERCE. 

(Circuit Court, D. Vermont. October 19, 1905.) 

No. 1,595. 

1. CusTOMS Dtjties — Classification — Rossed Pulp Wood. 

Pulp wood subjected to the rossing process, by which the bark and ex- 
crescences are mechanleally removed, in order to prépare it for use, Is 
not, by reason of this treatment, to be excluded from the provision in 
Tarife Act july 24, 1897, c. 11, § 2, Free List, par. 699, 30 Stat. 202 [U. S. 
Comp. St. 1901, p. 1689], for "logs and round unmanufactured timber, In- 
cludlng pulp woods, » ♦ • not specially provided for." 

2. Same— Wood— Blocks oe Sticks Roughhewn ob Sawed. 

In construing Tarife Act July 24, 1897, c. 11, § 1, Schedule D, par. 200, 
30 Stat 167 [U. S. Comp. St. 1901, p. 1646], relating to "blocks or sticks, 
* • • rough-hewn, sawed," etc., heU, that the hewing contemplated 
is a new shaping, and that the sawlng is something more than merely saw- 
ing the blocks or sticks off from longer pièces. 

3. Same — ^Teial — Boabd of General Appbaisess — Shifting Membebship. 

On review of a décision of the Board of General Appraisers, the regu- 
larity of the Board's procédure may not properly be challenged on the 
ground of the présence or absence of différent General Appraisers while 
the testlmony is being tàken. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,637 (T. D. 25,166), which reversed 
the assessment of duty by the collecter of customs at thé port of New- 
port, Vt., on merchandise imported by Charles W. Pierce. 

James L. IVIartin, U. S. Atty., and William G. Thompson, for the 
United States. 

Stetson, Jennings & Russell (Frédéric B. Jennings, of counsel), for 
importer. 

WHEELER, District Judge. Tariff Act July 24, 1897, c, 11, 30 
Stat. 151 [U. S. Comp. St. 1901, p. 1626], lays a duty on: 

"200. Hubs for wheels, posts, heading bolts, stave bolts, last-blocks, wagon- 
blocks, oar-blocks, heading-blocks, and ail like blocks or sticks, rough-hewn, 
sawed or bored, twenty per centum ad valorem ; fence posts, ten per centum ad 
valorem." Section 1, Schedule D, 30 Stat 167 [U. S. Comp. St 1901, p. 1646]. 

And puts on the free list : 

"699. Logs, and round unmanufactured timber, Includlng pulp-woods, fire- 
wood, handle-bolts, shingle-bolts, gun-bloeks for gunstoeks rough-hewn or sawea 
or planed on one side, hop-poles, ship-timber and ship-planking ; ail the fore 
golng not especially provided for in this act." Section 2, Free List, 30 Stat. 
202 [U. S. Comp. St 1901, p. 1689]. 
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This importation is rossed pulp wood, consisting of round spruce 
timber, eut into short lengths suitable for grinding into pulp for making 
paper, with the bark and other excrescences removed by machine to 
fit them for use, which constitutes the rossing. The collecter appears 
to hâve assessed a duty of 20 per cent, upon them as "like blocks or 
sticks rough-hewn," under paragraph 200, against a protest that they 
should be free as pulp woods under paragraph 699. This was reversed 
by the Board of General Appraisers on appeal. The question seems to 
be whether thèse short logs are included as pulp woods with the legs 
or round unmanufactured timber of paragraph 699 as the Board has 
found, or are more specifically described with the blocks and sticks of 
paragraph 200. 

The regularity of the proceedings of the Board in the présence and 
absence of différent members at various times during the taking of tes- 
timony has been challenged, but this seems to be a matter within their 
own discrétion, not reviewable hère in dealing only with their conclu- 
sions, which must be such as are reached in their own way. The saw- 
ing of blocks or sticks in paragraph 200 cannot be well understood to 
mean the mère sawing them off from longer sticks into shorter sticks 
or blocks, but only the sawing of the blocks or sticks themselves after 
being eut ofF; and the roughhewing seems to mean a new shaping, 
which this rossing is not. Logs and timber are generally much longer 
than thèse pulp wood sticks, and by those names might not be thought 
to include them without more, and their express inclusion in the wood 
schedule seems to hâve been made for greater certainty in taking them 
from the paper schedule where they had been before. Logs peeled, 
trimmed, and sawed off are still logs. Hemlock logs are almost always 
so treated, and are still called logs. The rossing of thèse short pulp 
wood logs is mère peeling and trimming, although more than the bark 
is in places removed, because of the difficulty in limiting the opération 
of the machine used to removing only the bark. What is left is no dif- 
férent from what it would be if only peeled by hand. The short pulp 
wood logs were only cleaned and prepared for use as the sliells had 
been in Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 
L. Ed. 1012. If thèse pulp woods are included by the statute as logs, 
they still were such ; and, if as round unmanufactured timber, they weri« 
still that at the time of importation. 

Décision of Board affirmed. 
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In re WOOD. 
(District Court, M. D. Pennsylvanla. October 6, 1905.) 

No. 651. 

1. Sales— Sale ob Bailment. 

The bankrupt was a dealer In agrlcultural Implements and bought 
goods from claimant In the fall, ont of season, he wrote for certain 
articles to be stiown at a falr, and tàey were shipped and billed to hlm as 
sold "subject to uext sprlng's terms." in the spring, shortly before the 
bankruptcy, claimant made a demand for the goods, which was refused. 
Held, that there was nothing in the transaction to indicate a bailment, 
rather than a sale, or to overcome the presumption of ownershlp arlsing 
from the bankrupt's possession, and that claimant was not entitled to re- 
cover the property from the trustée. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, § 7.] 

2. Same—Evidekce— Goods Billed as Such— Effect of. 

That goods are billed to a party as though It was a sale, while not con- 
cluslve, is of more or less persuasive force. 

In Bankruptcy. Sur pétition of Bateman Manufacturing Company 
for réclamation of property. 

D. J. Fanning, for claimants. 
H. K. Mitchell, for trustée. 

ARCHBALD, District Judge. Property found in the possession of 
another is presumptively his, and the burden is upon any one who al- 
lèges it to be otherwise. In the présent instance, the bankrupt, who was 
in business at Troy, Pa., had handled the machines of the Bateman 
Manufacturing Company, the claimants hère, under an arrangement 
with them, during the season of 1904, purchasing and making sales of 
their cultivators and other similar farming implements. About Sep- 
tember 14th he telephoned the gênerai agent of the company at Elmira, 
N. Y., to hâve shipped to him a sample lot, to be exhibited at the Troy 
Fair, which was to corne off the next week. This was done, and an in- 
voice at the same time mailed to him, in which he was charged with the 
goods at the regular priées, the bill amounting, after deducting the 
discount, to $81.94. The implements so shipped remained in the 
possession of the bankrupt unquestioned, until some time in the spring 
of 1905, nat long prior to his bankruptcy which occurred May 16th, 
when they were demanded by the gênerai agent from whom he had 
ordered them, but were refused. 

Upon this showing the burden resting on the claimants certainly 
is not sustained. While the goods were ordered for exhibition at the 
fair, there is not enough in this circumstance by itself, in the face of the 
others, to characterize the transaction as a bailment, entitling the 
claimants to a return. The goods were billed to the bankrupt as 
thuugh it was a sale, and, while this is not conclusive (Dows v. Nation- 
al Exchange Bank, 91 U. S. 618, 23 L. Ed. 314; Sturm v. Boker, 150 
U. S. 313, 14 Sup. Ct. 99, 37 L. Ed. 1093), it is of more or less per- 
suasive force (Chapman v. Kerr, 80 Mo. 158; In re Miller & Brown 
[D. C] 135 Fed. 868). Nor was any move made to hâve it con- 
sidered otherwise until bankruptcy was impending, which was too late. 
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The purpose of the order, to hâve the goods displayed at the fair, 
was that of the bankrupt, and not of the claimants. It was mentioned, 
no doubt, both as an incentive to hâve the goods sent and to explain 
the order, which was out of season, and is not to be taken as con- 
trolling. It is said, however, that according to the bill the goods were 
shipped "snbject to next spring's terms" ; and that, as thèse were 
never made, the claimants, when that time came, refusing to let the 
bankrupt handle their goods, the transaction was incomplète, and 
nothing can be predicated upon it. But the terms referred to were 
terms of payment or crédit, which of itself implies a sale; and the 
fact that none were settled would simply operate to make the bill 
due on demand, or, possibly, according to the terms of crédit previous- 
ly established between the parties. That the matter was left 
open might be to the disadvantage of the bankrupt, as buyer, but 
it would not change the character of the transaction, or avoid it as 
inchoaté, after it had been closed by delivery. Reverse the case, and 
assume that the bankrupt was trying to get out of paying the price, 
and the force of this will appear. 
The pétition must therefore be dismissed, with costs. 



RAYMONDVILLE PAPER CO. v. ST. GABRIEL LUMBER CO., Limited. 
(Circuit Court, N. D. New York. November 22, 1905.) 

APPEABANCE — RiGHT TO WlTHDRAW UnAUTHOEIZED ApPEABANCE — ESTOPPEt ET 

ACQUIESCENOE. 

A corporation défendant is not entitled to withdraw a gênerai appear- 
ance entered for It by counsei, on ttie ground that they were only author- 
ized to appear speci.TlIy, where it l^new of snch gênerai appearance for 
four months during which negotiations for settlement were In progress, and 
made no objection thereto. 

On Motion by Défendant to be Allowed to Withdraw Notice of Gen- 
eral Appearance, on the Ground of Mistake of Law. 

Purcell, Burns & Purcell, for the motion. 
Francis M. Hugo, opposed. 

RAY, District Judge. The plaintifif is a corporation of the state of 
New York. The défendant is a corporation of the Dominion of Cana- 
da. 

The action was commenced in the Suprême Court of the state of New 
York, April 11, 1905, by service of a summons and notice of claim on 
Francis P. McManus, a director and vice président of défendant, at the 
city of New York. It is asserted that he was there temporarily, and 
within the state of New York on his own private business, and not 
on that of défendant company, and that the défendant was doing no 
business in New York state, etc., and that therefore the service of the 
summons may be set aside as not good or valid. 

April 29, 1905, the défendant appeared specially herein for the pur- 
pose of the removal of the cause f rom the Suprême Court of the state of 
New York to the Circuit Court of the United States, Northern District 
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of New York, which was donc regularly, "and also for the further 
purpose of moving in the said Circuit Court to vacate and set aside the 
service of the summons herein on said défendant, and for no other 
purpose." This déclaration appears in the notice of spécial appear- 
ance. 

The same day defendant's attorney stipulated in writing that : 
/•'Défendant may hâve until 10 days after the hearing and décision of a 
motion to be made by it herein for the purpose of vacating and setting aside 
the service of a summons upon It herein to appear specially or generally or 
otherwise to move or plead, providing such motion be made by the said de- 
fendant withln 20 days from the date hereof." 

Thereupon some correspondence was had looking to a settlement 
of the litigation. May I2, 1905, Purcell, Bums & Purcell, who had ap- 
peared specially, served a notice of gênerai appearance for défendant 
and demanded a copy of the complaint, etc. No motion was made, nor 
has any been made, to set aside the service of such summons. Defend- 
ant's attorneys state in substance that on examining the Code of Civil 
Procédure of the state of New York they arrived at the conclusion that 
the service was good, and thereupon served the notice of gênerai appear- 
ance. They insist, however, that they had no authority to appear gen- 
erally, and that such appearance was unauthorized. However, after 
the service of this gênerai appearance further correspondence as to a 
settlement was had, and plaintiiï's time to plead was extended. This 
correspondence extended through the summer and early fall. McGib- 
bon, Casgrain, Mitchell & Surveyor, of Montréal, Canada, represented 
défendants, and it appears from their letters that they knew of the gên- 
erai appearance and made no dissent until Octob^r. Now, the negotia- 
tions for settlement having failed, défendant seeks to be relieved from 
the gênerai appearance entered in May. 

Conceding that Purcell, Bums & Purcell had no authority to enter 
a gênerai appearance at the time they did, I am of opinion that défend- 
ant acquiesced in and ratified such gênerai appearance. It was only 
after the lapse of four months that they raised the question of want of 
authority to appear generally, and during that time negotiations for a 
settlement were carried on, and it was even stated by Mr. McGibbon 
that the time to serve the complaint might be extended, etc. It was 
incumbent on the défendant, on learning through its Montréal agents 
and attorneys of the gênerai appearance, to disclaim it. This it failed 
to do for four months. Messrs. Purcell, Burns & Purcell hâve not 
been guilty of any neglect or impropriety. Their action in appearing 
generally was ratified, or at least, approved and acquiesced in for four 
months during negotiations for a settlement, and during that time serv- 
ice of the complaint was delayed. 

The application comes too late, and the motion is denied. An order 
will be entered accordingly. 
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UNITED STATES v. AMERICAN EXPRESS CO. (two cases). 

(Circuit Court, S. D. New York. May 24, 1905.) 

Nos. 3,698, 3,715. 

CUSTOMS DUTIES CLASSIFICATION DrILLED INDUSTBIAL DIAMONDS — BOET. 

Industrial diamonds of the description known as bort, which hâve been 
pierced by a process of drilllng or cutting, are not dutiable as diamonds 
advanced by cutting or other process, under Tariff Act July 24, 1897, c. 11, 
§ 1, Schedule N, par. 435, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1676], but 
are free of duty as "bort," under paragraph 545, Free List, § 2, 30 Stat. 
197 [U. S. Comp. St. 1901, p. 1683]. 

On Application for Review of Décisions of the Board of United States 
General Appraisers. 

The décisions in question reversed the assessment of duty by the 
collector of customs at the port oî New York, and related to the con- 
struction of paragraphs 435 and 545, Tariff Act July 24, 1897, the per- 
tinent portions of which read as follows: 

- "435. Diamonds * • » advanced in condition or value from their nat- 
ural State by cleavlng, splitting, cutting, or other process, and not set, 
ten per centum ad valorem." Chapter 11, § 1, Schedule N, 30 Stat 192 [U. S. 
Comp. St. 1901, p. 1676]. 

"545. Diamonds and other precious stones, rough or uncut, and not advanced 
in condition or value from their natural state by cleaving, splitting, cutting, or 
other process, including miners', glaziers' and engravers' diamonds not set, and 
diamond dust or bort." Free List, § 2, 30 Stat. 197 [U. S. Comp. St. 1901, p. 
1683]. 

The opinion filed by the Board in one of the cases reads as follows 
(G. A. 5,783, T. D. 25,565) : 

Sharretts, General Appraiser. The importations, the subject of thèse pro- 
tests, consist of 120 industrial diamonds which are of the description known 
as bort, and, were it not for the fnct that each stone bas been pierced by a pro- 
cess of drilllng or cutting, no dispute would hâve arisen regarding their right 
to free entry under the provisions of paragraph 545 of the free list, Act July 
24, 1897. Because of the diamonds having been drilled, however, the collector 
assessed them with duty at 10 per cent, ad valorem under paragraph 485, 
against which exaction the importers duly protest, clalming the merchandise 
to be exempt from duty under paragraph 545. 

It will be observed that paragraph 435 provides for diamonds of two de- 
scriptions, namely : (1) Such as are capable of being eut and set as jeweli-y ; 
(2) those not siiitable for ornameatal use because of their inferlority of color, 
etc., and which are Intended for industrial puiposes. Diamonds of the flrst 
description, if set, become jewelry, as provided in paragraph 434; if eut, but 
not set, they are dutiable at 10 per cent, ad valorem under paragraph 435, 
Those of the second description, if set in drills, dies, and other Industrial in- 
struments, would not be commonly known as jewelry, although excluded from 
free entry under paragraph 545 by terms. In re John Hope & Sons (C. C.) 
100 Ped. 286. Miners', glaziers', and engravers' diamonds, although eut to 
some extent for the purpose of giving a superior cutting surface to the stones, 
are nevertheless free under paragraph ,545, If not set: and, finally, diamond 
dust is neither capable of being eut nor set, and hence It would seem that the 
limitations applying to diamonds of the first kind are not alike applicable to 
those of the second description. Certainiy they do not apply to diamond dust 
or bort. 

It is obvious that Congress intended that a class of merchandise not produced 
in this country, and which is used exclusively for industrial purposes, should 
be exempt from duty, and we cannot suppose that miners, engravers, and gla- 
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zlers are to be the sole beneflclaries of the tarlff act. The bort In question was 
designed for use of wlre makers — a very Important industry In thls country — 
and, as shown by the testlmony, Is In the crudest form in which bort can be 
imported for that purpose. Each of the 120 stones was rough drilled abroad, 
for the reason that such drilling canftot be done in this country. After impor- 
tation thèse stones hâve to be re-cut and re-bored, In order to complète a die 
suitable for drawlng wlre to a spécifie size. It is only with the unfinished 
article that the Board Is now deallng. 

The évidence further shows that the dlamonds In dispute are commereially 
known as "drilled bort," and inasmueh as this substance is provided for iu 
paragraph 545 wlthout quallfying words, it follows that a prefix added to the 
Word "bort" does not exclude It from entry under this paragraph. Shoell- 
kopf V. U. S., 71 Fed. 694, 18 C. C. A. 301 ; Chew Hing Lung v. Wise, 176 U. S. 
156, 20 Sup. et. 320, 44 L. Ed. 412. Precisely the same issue as that presented 
In the cases before us was decided adversely to the government in the United 
States District Court for the District of Connectlcut in U. S. v. Fifteen Drilled 
Diamonds, 127 Fed. 753. On the authority of that décision we sustain the 
claim In the protests that the bort in question is entitled to free entry. 

The coUector's décision in each case is reversed. 

Charles Duane Baker, Asst. U. S. Atty. 
James, Schell & Elkus, for importers. 

TOWNSEND, Circuit Judge. Décision of the Board of General 
Appraisers affirmed. 



UNITED STATES T. EOBINSON. 

SAME V. AMERICAN ELECTRIC NOVBLTY & MANUPACTURING CO. 

(Circuit Court, S. D. New York. May 17, 1905.) 

Nos. 3,746, 3,748. 

CusTOMS DuTiES — Classification — Molded Lenses. 

It is necessary that lenses should be both ground and pollshed In order 
to be brought within the provision of paragraph 109, Schedule B, § 1, c. 11, 
Tarlff Act July 24, 1897, 30 Stat. 158 [U. S. Comp. St 1901, p. 1635], for 
"lenses * ♦ • ground and pollshed to a spherical, cylindrical or prls- 
matic form" ; and where they hâve been brought to such form by molding 
they are not within that provision. 

On Application for Review of Décisions of the Board of Unitea 
States General Appraisers. 

For décision below see G. A. 5,841, T. D. 25,760, which related to 
certain paste imitations of rock crystal, in the form of plano-convex 
lenses, imported at the port of New York by Harry Robinson and 
American Electric Novelty & Manufacturing Company. 

Thèse articles were classifled by the collecter of customs at said port under 
the provision In paragraph 109, Schedule B, § 1, c. 11, Tarlff Act July 24, 1897, 
30 Stat. 158 [U. S. Comp. St. 1901, p. 1635], for "lenses * ♦ • ground and 
pollshed to a spherical, cylindrical or prismatic form, "and were clalmed by 
the importers to be dutlable under paragraph 435, Schedule N, 30 Stat. 192 
[U. S. Comp. St. 1901, p. 1676], as Imitation precious stones. The Board of 
General Appraisers found them to hâve been commereially known as Imitation 
precious stones at the tlme of the passage of sald act of 1897, but that more 
recently their chief use had been diverted from the construction of jewelry to 
the manufacture of electric pocket and bicycle lamps, etc., and that they had 
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not been "ground and pollshed," but molded, to a spherical form. They were 
therefore held to be excluded from sald paragraph 109 and to be dutlable as 
imitation precious stones, as claimed by the importera. 

Charles Duane Baker, Asst. U. S. Atty. 
Everit Brown, for importers. 

TOWNSEND, Circuit Judge (orally). The évidence before the 
Board of General Appraisers shows that the merchandise in ques- 
tion has not been ground and polished, but has been molded, to a 
spherical form. In order that lenses may be embraced within the pro- 
visions of paragraph 109 of the Tarifif Act of 1897 (Act July 24, 1897, 
c. 11, § 1, Schedule B, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1635]), 
it is essential that they be brought to a spherical, cylindrical or 
prismatic form by both grinding and polishing ; and, as the évidence 
shows that the resuit has not been thus accomplished in the présent case, 
the décision of the Board of General Appraisers is afErmed. 



UNITED STATES v. HARTLEY & GRAHAM. 

(Circuit Cîourt, S. D. New York. June 1, 1905.) 

No. 1,245. 

CUSTOMS DUTIES— PeOTEST— SUFFICIENCT — SPECIFICATION OF WrONG TNVOICE. 

Certain imported merchandise, covered by an entry embraciiig tbree in- 
Toices, was ail subjected to the same rate of duty, whlch, it apiieared, was 
excessive as to one of the invoices. In protesting against the rate of duty 
the importer specifled one of the two invoices on which duty was cor- 
rectly assessed. Ueld, thnt the protest should be cousidered restricted 
to the invoice which it specified. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below reversed the assessment of duty by the collecter of cus- 
toms at the port of New Yorli on merchandise imported by Hartley & Graham. 
Following U. S. v. Schoverling, 146 U. S. 76, 13 Sup. Ct. 24, 36 L. Ed. 893, the 
Board of General Appraisers held that certain goods classified under the provi- 
sion for breech-loading shotguns in the tariff act of 1890 (Act Oct. 1, 1890, c. 
1244, 26 Stat. 5G7) should bave been classified under the provision for manu- 
factures of métal, on the ground that they were not completed guns, but the 
separate parts thereof. The protest was sustained by the Board on the merlts 
of the question, without considering the scope of the protest. The protest re- 
ferred to an importation covered by "entry 100, 617, invoice 6.456," and ob- 
jected to the Imposition of "the rate of 35 per cent, ad valorem and .$1.50 spécif- 
ie duty." This entry covered three Invoices, each of which related to mer- 
chandise assessed with duty at the rates coniplalned of in the protest; and of 
thèse three invoices two related to breech-loading guns, properly classified as 
such at said rate, whlle the otlier related to parts of guns, which should bave 
been classified as manufactures of métal, as claimed in the protest. This lat- 
ter invoice, however, was not the one mentloned in the protest, whleh (No. 
6,456) was one of those relating to merchandise properly classified. On the 
trial of the case the government argued that the protest of the importers should 
be restricted to the merchandise covered by the invoice specified therein, and 
not construed as relating to any of the other invoices. It was urged in behalf 
of the Importers that the protest was sufflclent to cover the parts of guns, that 
It was not necessary to mention partlcularly any of the invoices, and that. 
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therefore, notwlthstanding the spécification of only one Involce, the protest was 
broad enough to Include the entire importation, and might properly be consld- 
ered as applying to tlie invoiee wlth respect to wliicli the erroneous classlflea- 
tion was made by the colleetor. 

D. Frank Lloyd, Asst. U. S. Atty. 

Spaickhaver & Voorhis (William J. Spaickhaver, of counsel), for 
importers. 

TOWNSEND, Circuit Judge. The décision of the Board of Gen- 
eral Appraisers is reversed, on the ground of the insufHciency of the 
protest. 



GBOKGE LUBDERS & CO. v. UNITED STATES, 

(Circuit Court, S. D. New York. June 1, 1905.) 

No. 3,275. 

L CusTOMS DuTiES — Classification — Acetio Acid Anhtdbid. 

ïhe term "acetic acid," in paragraph 1, Schedule A, § 1, c. 11, Tarlff Act 
July 24, 1897, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626], is not limited to 
the article scientiflcally known by that name, but is intended as a gênerai 
commercial désignation of a class of articles which are commercially so 
known, and includes the substance known as "acetic acid anhydrid." 

2. SaME — OOMMEROIAL DESIGNATION — SPECIFICATION BY GrOTJP. 

Whlle an article may be dealt in by a spécifie name which Indlcates It 
particularly, yet a group of such articles may be known commercially by 
a term which includes them ail. 

[Ed. Note. — For cases In point, see vol. 15, Cent Dig. Customs Duties, 
§§ 13, 14. 

Interprétation of commercial and trade terms in tarifif laws, see note to 
Dennison Mfg. Oo. v. United States, 18 C. C. A. 545.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,051, T. D. 23,426, which affirmed the 
assessment of duty by the colleetor of customs at the port of New 
York on merchandise imported by George Lueders & Co. 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for the 
importers. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise which is the sub- 
ject of thèse protests is technically known as "acetic acid anhydrid," 
and was assessed for duty as a chemical compound under the provi- 
sions of paragraph 3 of the act of 1897 (Act July 24, 1897, c. 11, § 1, 
Schedule A, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1627]). It is 
claimed by the importers to be properly dutiable as acetic acid under 
paragraph 1 of said act. 

The Board of General Appraisers appears to hâve been largely in- 
fluenced in the conclusion reached by the fact that the article in 
question is not chemically an acetic acid and is. not scientiflcally 
designated as such. But it seems to be established by the testimony 
that the gênerai term "acetic acid" is used to cover several varieties, 
such as acetic acid glacial, acetic acid anhydrous, and acetic acid of 
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various strengths. Therefore it appears that the term "acetic acid" 
alone does not sufEciently designate the spécifie article, and that in 
order to fill an order for a customer for acetic acid it would be neces- 
sary to inquire of the customer what particular kind of acetic acid was 
wanted. In thèse circumstances it is thought that the well-settled 
rule laid down in Pickhardt v. Merritt, 132 U. S. 252, 10 Sup. Ct. 80, 
33 L. Ed. 353, and followed in Re Herrman (C. C.) 52 Fed. 941, must 
be applied, namely, that while an article may be bought and sold by a 
spécifie name which indicates the particular article, yet a group of 
such articles may be known to trade and commerce by a commercial 
term which includes them ail in a spécial group, although each article 
is described for référence by its own spécifie name. This article falls 
within the gênerai commercial désignation of acetic acid for the pur- 
poses of tarifif classification, and therefore should be so assessed. 
The décision of the Board of General Appraisers is reversed. 



In re M. BtlRKB & CO. 

(District Court, W. D. Pennsylvania. September 29, 1905.) 

No. 2,859. 

Sales— RiGHT or Stoppage in Tbansit— Dubation op Tbansit. 

Goods bouglit, but not paid for, were shipped by the seller, addressed 
to the Street number of the purchasers' store. On thelr arrivai In the 
City, they were delivered by the railroad company to a local transfer 
Company havlng a gênerai order from the purchasers to receive goods iu 
thelr behalf, and were taken to the store, which was found closeâ be- 
cause of the purchasers' Insolvency. An adjudication of bankruptcy fol- 
lowed ; the goods being held in storage by the transfer company. Beld 
that, not havlng reached the destination contemplated by the shipper's 
directions, the goods were stlll in transit, and subject, in the hands of 
the local company, to the seller's right of stoppage, as against the 
trustée of the bankrupts. 

[Ed. Note. — For cases in point, see vol. 43, Cent Dlg. Sales, § 838.] 

In Bankruptcy. Sur pétition of trustée for an order to deliver Per- 
sonal property. 

Stonecipher & Ralston, for petitioning creditors. 
Patterson, Sterrett & Acheson, for Pennsylvania R. Co. 

BUFFINGTON, District Judge. The question involved is one of 
the right to stop goods in transit. They were purchased by Burke & 
Co., the bankrupt firm, from the McKee-Jeanette Glass Company, but 
were never paid for. They were shipped over the Pennsylvania Rail- 
road, freight prepaid, and were directed to the store street number of the 
bankrupt firm in Pittsburg. On their arrivai in that city they were de- 
livered by the railroad to a local freight delivery company for delivery 
to Burke & Co. This local company was engaged in both the freight 
delivery and storage business. Before delivering freight to any local 
delivery company, the railroad requires it to obtain a gênerai order from 
consignées, authorizing it to receive their shipments, and the local com- 
pany in question had such a gênerai order from Burke &Co. Inaccord- 
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ance therewith, and without any instructions as to thèse particular 
goods, it received them from the railroad and hauled them to the bank- 
rupts' store. This store was closed by reason of Burke & Co.'s failure. 
They then took the goods to their own storage warehouse where they 
still remain. Notice from the vendors not to deliver having been given, 
the question now arises whether they shall be delivered to Burke & 
Co.'s trustée in bankruptcy. 

After an examination of the proofs and authorities we are clear the 
trustée is not entitled to them. Where a vendee has never paid for 
goods, and is insolvent, the vendor's right of stoppage in transit is one 
highiy favored on account of its intrinsic justice. Cabeen v. Campbell, 
30 Pa. 254. Under the proofs we are of opinion thèse goods were, at 
the time of the notice, still in transit. The gênerai rule is that, so far 
as the right of stoppage is concerned, the destination of the goods is that 
contemplated by the contract of sale or understood between the buyer 
and seller at the time of shipment. 26 Am. Ency. of Law, p. 1087. 
This destination was the street number of the buyer's store. Now, the 
delivery to the local freight company was to effect delivery to the des- 
tination contemplated by the original directions. A performance of 
that duty by it required no new or différent orders or directions other 
than those given and covered by the original markings. It follows, 
therefore, the goods were still in transit, still in process of delivery, 
and the right of stoppage continued during the carriage by the freight- 
hauling company and until delivery at the final point of' destination. 
Cabeen v. Campbell, supra. And, indeed, that such local delivery 
companies are exceptions to the gênerai rule that delivery to an agent 
is delivery to the vendee, and that the right of stoppage exists until they 
deliver the goods, is recognized in several cases, among which we cite 
Weber v. Baessler, 3 Colo. App. 464, 34 Pac. 261 ; Harris v. Tenney, 85 
Tex. 256, 20 S. W. 82, 34 Am. St. Rep. 796 ; Mason v. Wilson, 43 Ark. 
172 ; and 26 Am. Enc. Law, 1103 ; Jones, Liens, § 929. 

Moreover, in this case we hâve the additional fact that before the 
local company brought the freight to the store of Burke & Co., the con- 
signée, it had closed its place of business, and bankruptcy proceedings 
followed later. After considération, the prayer of the bankrupts' trus- 
tée for delivery of the goods must be denied. 
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KNICKERBOCKER TRUST CO. v. CREMEN. 
(Circuit Court, D. Maryland. June 28, 1905.) 

COHSTITUTIONAL LiAW IMPAIBINQ OBLIGATION OF CONTBACTS CHANGE IN 

LlABILITY OF STOCKHOLDEES. 

Acts Md. 1892, p. 153, c. 109, imposing double liabillty on stockholders 
in certain classes of corporations, gave a creditor of such a corporation 
a right of action at law directly against a stockholder to recordr his 
debt up to the limit of such double Uability ; and Acts Md. 1904, p. 179, 
c. 101, and Acts 1904, p. 597, c. 337, wliich undertake to substitute for 
such remedy a suit in equity in favor of ail creditors and against ail 
stockholders, is unconstitutional and vold as against prior creditors of 
such corporations, as impairing the obligation of their contracta. 

At Law. On demurrer. 

Gans & Haman, for plaintiff. 
Moses R. Waller, for défendant 

MORRIS, District Judge. The question submitted to thîs court up- 
on the pleadings in the above-entitled case, and in the other similar cases 
against other défendants, is whether the act of the Législature of Mary- 
land of 1904 (Acts 1904, p. 601, c. 339) passed April 12, 1904, after the 
plaintifï's rights had accrued and after thèse suits were instituted, is in 
contravention of the clause of the Constitution of the United States in- 
hibiting the enactment by a state of any law impairing the obligation 
of contracts. This question has been decided favorably to the conten- 
tion of the plaintiff by District Judge Archbald in the case of Knicker- 
bocker Trust Company v. Myers, in the Circuit Court of the United 
States for the Middle District of Pennsylvania, November 20, 1904 
(133 Fed. 764), which décision was afSrmed on appeal June 19, 1905, 
by the Circuit Court of Appeals for the Third Circuit (139 Fed. 111). 

I agrée with the conclusions announced in the décisions in the above- 
cited case, and the able opinions of District Judge Archbald in the Cir- 
cuit Court and of Circuit Judge Gray in the Circuit Court of Appeals 
render it unnecessary for me to attempt to add anything to what they 
hâve already said. 



WILLIAM PENN & CO. V. NORTHERN BLDG. CO. et al. 

(Circuit Court, N. D. lowa, W. D. October 26, 1905.) 

No. 262. 

COUNTIES— CLAIMS against BT StTBCONTRACTORS— IOWA STArUTE. 

Code lowa, § 3102, glving a subcontractor a claim against any public 
corporation for which he has furnished labor or materials for use in the 
construction of any public building or bridge, but providing that such 
claim shall be made "by filing with the public officer through whom the 
payment Is to be made an itemized sworn statement of the demand," is 
to be strictly construed, and the filing of the itemized statement requlred 
is essentlal to the establishing of an enforceable claim thereunder against 
a county. 

[Ed. Note.— For cases In point, see vol. 13, Cent. Dlg. Counties, | 313.] 
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In Equity. On demurrer to bill. 

ShuU & Famsworth, for complainant. 

J. W. Hospers and Milchrist & Scott, for défendant Sioux County. 

REED, District Judge. The bill allèges, in substance, that the de- 
fendant the Northern Building Company made a written contract with 
the défendant Sioux county to erect for it a courthouse at Orange City 
for the use of said county, and that complainant made a contract with 
said Northern Building Company to furnish certain of the material to be 
used in the érection of said courthouse, at the agreed value of $22,000, 
and fumished to said county, at its request, material of the value of 
$15; that there is due the complainant upon such contract, after al- 
lowing ail crédits, $6,549.56 ; that it filed with the auditor and treasurer 
of the défendant county a sworn statement of such claim, a copy of 
which is annexed to the bill as a part thèreof ; and judgment is asked 
for said amount against the défendants. The défendant Sioux county 
demurs to the bill upon the grounds (1) that complainant hàs a full 
and complète remedy at law, and (2) that the bill is without equity. 
The allégations of the bill are such that if the complainant is entitled to 
recover, its remedy at law would net be as full, adéquate, and complète 
as in equity, and for this reason the demurrer to the jurisdiction should 
be overruled. 

The complainant's right against the défendant county is based upon 
section 3103, Code lowa 1897, which is as follows: 

"Sec. 3102. Eyery meehKïiJc, laborer or other person who, as subcontract- 
or, shall perform labor upon or furnish materlals for the construction of any 
public buiiaing, brlûge or other improvement not belonglng to the state, 
shall hâve a clalm against the public corporation constructing such building, 
bridge or improvement for the value of such service and material, not in ex- 
cess of the contract price to be paid for such building, bridge or improve- 
ment, nor shall such corporation be required to pay any such daim before 
or in any différent manner from that provided in the principal contract. 
Such claim shall be made by fillng vpith the public offlcer through whom 
the payment is to be made an Itemized sworn statement of the demand, wlthin 
thirty days after the performance of the last labor or the furnlshing of the 
last material, and such claims shall hâve prlorlty in the order in which they 
are filed." 

This statute créâtes no lien upon the building erected for the défend- 
ant county, nor upon the funds of the county to be paid therefor, and 
only gives to the subcontractor a claim or demand against the munici- 
pality for the value of the labor or material furnished by him for, and 
used in, the construction of the building upon his compliance with the 
statute (Whitehouse v. Security Co., 117 lowa, 328, 90 N. W. 727) ; and 
if the statute is not strictly complied with, no right is acquired against 
the public corporation (McGillivray Bros. v. Township of Barton, 96 
lowa, 629, 65 N. W. 794). In that case the subcontractor had filed 
with the proper officer of the school township an itemized statement of 
his claim, as provided by this statute, which was in fact sworn to, though 
the jurât of the offîcer so showing was not attached. In holding such 
statement without the jurât of the officer not to be a compliance with 
the statute, the Suprême Court of lowa said ; 



WILLIAM PENN A CO. V. NORTHERN BLDG. CO. 975 

"We ground our holding upon the fâct that hère by law a remedy Is provid- 
ed for materialmen against certain classes of corporations. It is to be had 
only upon a full compliance with the requirements of the statute. Itlsnohard- 
ship to insist that claimants for public funds shall comply with statutory 
provisions enacted for the protection of the public and Its offlcers in the dis- 
charge of their duties. We hâve held that, If such a daim be not filed within 
the time fixed, the remedy is not available to the claimant. * * * The 
right to make a claim against such a corporation as the défendant is given 
by the statute, and the one to be beneflted thereby must clearly bring him- 
aelf within its provisions. * * * The claim, therefore, was not a sworn 
statement, such as the !aw requires, and hence it could not be made the basis 
of a liabillty against the défendant." 

In the présent case, the statement filed by the complainant with the 
officers of the défendant county is as follows : 

"Sioux County, lowa. In account with Wm. Penn & Co. Debtor : To labor 
performed and material furnished for the construction of the courthonse at 
Orange City, under contract with the Northern Building Company, $22,000; 
material furnished at the request of Sioux County, $15 — total, $22,015 ; ail of 
which labor was performed in and upon, and ail of which material was fur- 
nished for, and used in the érection of, said courthouse. Crédit, the dates 
and items of which are given, reduce the claim to $6,549.56." 

In the affidavit of one of the complainants, attached to the statement, 
it is stated : 

"That the contract for said labor and material was made for a certain 
sum, to wit, $22,015, and that by reason of the entirety of said contract a 
more deflnite statement of amounts furnished from time to time cannot be 
made, as measurements and estimâtes were not made when material was 
shipped and delivered." 

The complainant must be held to know the requirements of the law 
under which they as subcontractors make their claim against the de- 
fendant county, and they cannot be relieved from a compliance with 
such requirements because they did not keep proper items of the claim 
or demand that they seek to enforce against the défendant county under 
the provisions of that law. The statement filed by them whoUy fails to 
apprise the défendant county of the kind or value of the material which 
they claim to hâve furnished for, or of the labor performed in, the con- 
struction of the courthouse, and there is no way that the officers of the 
county can tell from such statement whether or not any of the labor 
or material for which a claim or demand is made against the county was 
performed upon, or used in the construction of, said building, or the 
value of any that may hâve been so performed or used. The proper of- 
ficers of the county were entitled to be informed of this, and the plain 
purpose of the law is that they shall be so informed before the county 
can be held liable to the subcontractor for any labor or material furnish- 
ed by liim. 

Under the statute as construed in McGillivray Bros. v. Township of 
Barton, supra, it must be held that the statement filed by the complain- 
ant as subcontractor with the officers of the défendant county is not 
sufficient to create a claim or demand in their favor as such against 
that county. 

As to the alleged claim of $15 for labor or material furnished the 
county at its request, the Northern Building Company would not be 
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liable to the complainant. This item makes the bill multifarious, and 
is less than the amount to confer jurisdiction upon the court as to de- 
fendant county, 

The second ground of the demurrer to the bill should be sustained, 
and it is so ordered. 



In re SWITZEK. 

(District Cîourt, D. South Carolina. July 4, 1905.) 

Bankrttptct— Oedeeing Bankeupt to Suebendee Propeety— Sufficienct ot 
Evidence. 

To justlfy an order requiring a bankrupt to turn over money or prop- 
erty under penalty of Imprisonment for contempt, the court must be sat- 
Isfied beyond a reasonable doubt that he bas such money or property In 
bis possession or under bis control. A mère failure to satisfactorily ac- 
count for ail the value of goods shown to hâve been bougbt, where no 
books were kept, and the business Is shown to hâve been loosely conducted, 
whlle It may create suspicion, is not sufficient. In sucb case, if creditors 
believe that assets bave been fraudulently concealed, they should insti- 
tute criminal proceedings in whicb the bankrupt may hâve a jury trial. 

In Bankruptcy. On rule to show cause. 
Hall & Willis, for bankrupt. 
J. C. Otts, for creditors. 

BRAWLEY, District Judge. This case was before me în Green- 
ville in April on a motion to review the order of the référée di- 
recting Switzer, the bankrupt, to turn over to his trustée the sum 
of $5,000 in cash or merchandise not accounted for, the attorney for 
the creditors moving for an order requiring said bankrupt to show 
cause why he has not complied with said order or be adjudged in 
contempt of court. Upon examining the testimony and report of 
the référée, I was inclined to concur in the view of the référée that 
the bankrupt had failed to account satisfactorily for the goods or 
money which he ought to hâve had in his possession, and in my or- 
der of May 23d the bankrupt was required to show cause before 
me at Greenville on June 22d why he should not be required to 
turn over to the trustée the goods or money alleged to be in his 
possession. Leave was given in said order to the bankrupt or 
any créditer to produce any further testimony, and the bankrupt, 
who meantime had removed from the state, appeared before me at 
Greenville on June 22d, where a further hearing was had upon the 
original testimony and upon the additional testimony taken under 
the order of May 23d. The bankrupt, it appears, is an illiterate 
man, speaking the English language with difficulty, and no motion 
was made for any examination before me. It appears that he kept 
no books; that his business was loosely conducted; that during 
the busy season of 1904 he called in a great many additional clerks, 
selling goods below cost, and expending a good deal of money in 
advertising; that his son, who was in charge of the Laurens store, 
was of dissolute habits, addicted to gambling, and that he lost a 
good deal of money in various ways. The son in charge of the 
Greenville store was, it appears, also a youth. That a person con- 
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ductîng a mercantile business in three places, as loosely as this 
business seems to hâve been conducted, and keeping no books of 
account, should fail to be able to satisfactorily account for his af- 
fairs, was to be expected, and that bankruptcy should foUow such 
methods was natural, and if the bankrupt is to be held to the lia- 
bility of a trustée liable to account for ail the property purchased 
by him, as though it were trust funds, his failure to keep books 
and to account satisfactorily for every article of merchandise traced 
to his possession would make, upon the proofs hère, a strong case 
against him; but I do not conceive that upon this motion I can 
judge him by that standard. The motion is to commit him as for 
a contempt for failure to turn over to his trustée or to account for 
the goods and money alleged to be in his possession, and for which 
he has not accounted. Before making such an order the court 
should be satisfîed beyond a reasonable doubt that the bankrupt is 
in actual possession, or has fradudulently concealed such goods or 
money. A concealment of assets by a bankrupt is a criminal of- 
fense, for which he is liable to indictment; and in the late case of 
United States v. Levinson & Kornblut, the bankrupts were con- 
victed by a jury of such fraudulent concealment, and are now under- 
going imprisonment for that ofifense. The court, in making an order 
to commit a bankrupt to jail as for contempt for failure to account 
for goods and money, should be governed by the same considérations 
which would influence a jury in a criminal prosecution, giving to the 
bankrupt the benefit of any reasonable doubt. I cannot say that the 
creditors hâve made out such a clear case of guilt as would make 
it proper for me to exercise this quasi criminal jurisdiction of com- 
mitting this bankrupt to jail for an indefinite period. The very 
earnest and learned counsel for the creditors has pressed very strongly 
for said exercise of authority, claiming that, in the nature of things, it 
is impossible for him to ofïer direct testimony showing that the bank- 
rupt is in possession of goods or money, and his case, briefly stated, is 
that, having shown that the bankrupt was in possession of a certain stock 
of merchandise at a time stated, and that at the time he was adjudged 
bankrupt his stock of merchandise was only of a certain value, and that he 
has only shown payments of a given amount, it should follow as 
a conclusion of law that he is in the actual possession of ail that 
he has not accounted for. If this rule was generally applied, scarce- 
ly any bankrupt would escape a like proceeding, for it is very rare 
that a bankrupt can satisfactorily account for everything which he 
ought to hâve in his possession and which he has not, and the re- 
suit would be that the judge, under the guise of proceedings for 
contempt, could be called upon to try without a jury nearly every 
man who passes through the court of bankruptcy. I am not willing 
to usurp the functions of a jury in such cases. A proper procédure 
for creditors who believe that a bankrupt has fraudulently concealed 
his assets is to commence criminal proceedings against him. If 
an indictment is found, the man can be tried before a jury, and 
the court will in ail cases impose the penalty which the law pre- 
scribes. It appears in this case that it is at least doubtful whethet 
the référée has not made an error in charging the bankrupt with 
140 F.— 62 
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$4,000 too much in his statement of the account as to stôclc oî gooàs 
in the Laurens store. He has taken no account ôf possible losses 
by gambling of the son who was in charge of the store at Laurens. 
It also appears that there is room for doubt whether the inventory 
of the stock of merchandise in the possession of the bankrupt at 
the time of adjudication fairly represents the value of such stock. 
The bankrupt has testified that certain articles enumerated were 
put in the inventory at too low a valuation. It appears that this 
inventory was made under the direction of a brother of the trustée, 
who subsequently became the purchaser of the stock of goods. 
There was therefore the strongest inducement to one who contem- 
plated a purchase to put a low valuation upon the stock. 

Upon the whole case I am of opinion that the testimony is in- 
suiïicient to prove beyond a reasonable doubt that the bankrupt is 
now in possession of any money or goods. It shows that the busi- 
ness was very loosely conducted, and there is ground for suspicion 
from the conduct of the bankrupt during the autumn of 1904 that 
he was conducting his business in such a way as to convert his 
stock into cash without regard to the interests of his creditors ; but 
suspicion is not proof, and, in the absence of clear évidence that the 
bankrupt is now in possession of money or goods belonging to his 
trustée, I cannot feel justified in committing him to jail. It is a 
circumstance in his favor that, notwithstanding he had removed 
from the state prior to the order of May 23d, he appeared at the 
hearing in June, no compulsory process being invoked for that 
purpose. 

The rule to show cause is therefore discharged. 



GAINES V. SUPREME COUNCIL OF KOTAL ARCANUAL 
(Circuit Ctourt, M. D. Tennessee. November 2, 1905.) 

INSUBANCB — FraTERNAL BeNBFIT ASSOCIATION — RlQHT TO CHANGE RaTK OÏ 
ASSESSMENT — INJTJNCTION. 

The action of tlie Suprême Council of tlie Royal Arcanum, wbich Is a 
fraternal beneflciaiy association organlzed under the laws of Massachu- 
setts, where it has Its domicile and chief office, In so amendlng Its by-laws 
and régulations aa to change Its System of assessments, by which the 
rate of assessment on its older members is Increased, is not so clearly 
In violation of the contract rights of such members under the laws of 
Massachusetts as to authorize a court in another state to Interfère by In- 
junction. 

In Equity. On motion for preliminary injunction. 

John Ruhm and Baxter Smith, for plaintifif. 

John J. Vertrees and Frederick H. Bacon, for défendant. 

CLARK, District Judge. This case is now before the court on appli- 
cation for a preliminary injunction, based upon the restraining order 
heretofore allowed. The case is heard on the bill and on such évidence 
as has been ofïered in support of the bill and in opposition to the injunc- 
tion. The défendant is a fraternal beneficiary organization, its member- 
ship in ail parts of the country aggregating 300,000 members, and about 3,- 
500 of thèse probably réside in the state of Tennessee. In May, 1905, cer- 
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taîn modifications were made in the by-Iaws and régulations of the cor- 
poration by which, speaking broadly, its System of assessment was 
changed from a System based upon the âge of admission of its members 
to a System based upon the actual attained âge of its members, on the 
ist day of October, 1905. The main object of this change in the laws 
of the association was to equalize and render more équitable, in accord- 
ance with the gênerai laws of insurance, the premium paid for Insurance 
at différent âges by différent classes of the members of the association. 

It is an established fact, and is in accordance with the very nature of 
the subject, that the rate of mortality is greater, and the demand on the 
benefit fund greater as the classes of members in the association grow 
older, in accordance with the principles of ordinary life insurance. It 
costs decidedly more to carry the class of members who hâve attained 
the âge of 60 or 65 than it does to insure those who are 30 to 40 years of 
âge ; and hence the System opérâtes inequitably and heavily upon the 
comparatively young members of the association, and opérâtes lightly 
and very favorably as to the rates of assessment on the older members 
of the association, among whom the mortality is greater and the de- 
mands on the benefit fund to be made by assessment greater according- 
ly. The assessment, however, under the old System, when made, was 
cqual upon ail members, and it would necessarily resuit from this that 
comparatively younger members of the association were paying too 
much for life insurance, having regard to the doctrines of ordinary in- 
surance, and the older members of the association were paying corres- 
pondingly too little for the risk of being carried or insured as members. 
it was to meet this situation that changes hère complained of were made 
from the âge of admission to the attained âge of the members, and as 
this change increases decidedly the annual premium charged against 
older members, especially those passing the âge limit of 65 years on Oc- 
tober I, 1905, the complaint is coming chiefly, if not exclusively, from 
that class of members. 

The défendant is an association organized under the laws of the state 
of Massachusetts, and that is the state of the defendant's domicile and 
chief office. No fraud or bad faith is charged in the bill, nor insisted 
upon, and the case, upon close study, reduces itself to the single ques- 
tion, whether the modification of the new régulations, or the new Sys- 
tem, as it may be called, impairs the obligation of the original contract 
with the members who become such on the basis of the old system of 
assessment, based on the âge of admission, and whether the certificate 
of membership completed a contract for assessments on that basis dur- 
ing life. 

It must be apparent that it is an extremely délicate question for the 
courts of any jurisdiction other than Massachusetts, the state of defend- 
ant's création and the state of its domicile, to interfère by injunction 
with the internai régulation and management of the aiïairs of this benev- 
olent association. The contract is, of course, found not only in the cer- 
tificate of membership, but in the properly adopted by-laws and régula- 
tions or the laws of Massachusetts, under which the association is in- 
corporated, and it is obvions enough that the law of Massachusetts fur- 
nishes the rule for the décision of the question now up for disposition, 
and ail similar questions relating to this association and its powers and 
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authority. If the court may interfère by injunction in a case like this, 
it must be distinctiy upon the closely drawn issue whether vested and 
constitutionally protected rights are being interfered with or impaired. 
If the courts of any state may exercise jurisdiction for such purposes 
outside of the state in which the défendant association was created and 
has its principal office and domicile, it is equally true that the courts of 
the 43 or 44 différent states where members may be can exercise similar 
power and authority. If this were done, it would speedily bring about 
such a situation as would make emphatic the proposition that the courts 
of any state other than Massachusetts should only exercise authority to 
interfère by injunction with the internai management and opération of 
the association upon the clearest and most cogent grounds. 

For thèse reasons, and because in its last analysis, as I hâve said, the 
single practically determinative question is one of contract impairment, 
in violation of the Constitution, and notwithstanding the magnitude of 
the case, its disposition on the présent occasion and for the purpose of 
the issue now presented does not seem to require any elaborate opinion, 
although it has received careful and extended study. I conclude, as al- 
ready plainly intimated, that the law of Massachusetts furnishes the ruie 
for the décision of this question, and I further conclude that under the 
law of Massachusetts, in accordance with the exposition of its court of 
highest authority, the défendant might, in view of its contract, make 
the change which it has made, notwithstanding the question is close and 
that the change is quite fundamental, and has resulted to a large extent, 
not merely in amendment or modification, but in reconstruction, by 
which a practically new System is brought about. It seems that such 
reconstruction as this was actually necessary to continue the existence of 
this association, and to prevent a necessary windup in the court or other- 
wise. At ail events, it is not sufficiently clear, under the law of Massa- 
chusetts, that this plan of assessment, and the efïect on members, im- 
pairs the obligation of the contract, and unless it did so appear obvious- 
ly this court should not interfère. 

Now, the case stands, of course, on the bill and application for injunc- 
tion; but counsel hâve very properly, I think, agreed that for the pur- 
pose of any disposition which the court may make of the case, the évi- 
dence put in the record to support the application for a preliminary in- 
junction by the plaintilïs, as well as the évidence presented to resist that 
application by the défendant, may be treated as part of the record. If 
preliminary injunction were allowed, the case would then be in position 
for immédiate review by appeal. I am anxious to put the case in posi- 
tion for a reviewing court, as it is one of great magnitude, and the rul- 
ings are to afïect interests of much public concern. Upon the record 
as now made up, I conclude that the complainants are without right to 
the injunction, and for exactly the same reason that they are without 
right to relief, and, indeed, injunctive relief is practically the only form 
of relief which will finally be of any avail. 

For the reasons thus very briefly, but suiïîciently, indicated, the in- 
junction is denied, and the court on its own motion, as it may do on this 
interlocutory application, dismisses the bill, upon the ground that the 
complainants are not entitled to relief in equity ; but this dismissal will 
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be without préjudice, so that it may not be suggested as in the way of 
filing a similar billin the courts of Massachusetts, in the eventthe com- 
plainants or others in like situation should détermine to do so. 

The injunction is then denied, and the bill dismissed, at the costs of 
the complainants. It is accordingly so ordered. 



AMHRIOAN GRAPHOPHONE CO. v. LEEDS & CATLIN CO. et aU 

(Circuit Court, S. D. New îork. August 14, 1905.) 

No. 8,570. 

1. EQUITT— PLEA— BUBDEN ov Proof. 

The burden of proof rests upon the défendant to support a plea. 

2. SAME OVEBBUI-IIÎQ OP PlEA. 

Under equity rule 34 a decree pro confesso will not be entered on the 
overruling of a plea, unless the court Is satisfled that It was interposed 
vexatlously or for delay ; but the défendant will be assigned to answer the 
bill. 

8. Patents — Pboof of Assionment — Cebtified Copy of Record. 

A certlfled copy of a Patent Office record of a document purportlng to be 
an asslgnment of a patent is not prima faeie proof of the exécution or 
genuineness of such assignment, nor is it made compétent évidence by Rev. 
St. § 4898, as amended by Act. March 3, 1897, c. 391, § 5, 29 Stat 692 [U. S. 
Comp. St 1901, p. 3387.] 

In Equity On plea. 

Ehsha K. Camp, Philip Maure, and C. A. L. Massie, for com- 
plainant. 

Louis Hicks, for défendants. 

HAZEL, District Judge. The bill charges infringement of United 
States letters patent No. 688,739, granted to Joseph W. Jones, on 
December 10, 1901, and avers under oath the assignment thereof 
by the patentée to the complainant. The défendants interposed a 
plea at bar, asserting that complainant had no formai title to the 
patent, that Jones is still its owner, and therefore complainant has no 
légal capacity to sue. Défendants hâve also answered, challenging 
complainant's title and denying the alleged infringement of the patent 
in suit. The answer, therefore, extends to the matter specifîed in the 
plea, while the plea is to a part, and not the vi^hole, of the bill. Is- 
sue having been joined upon the alleged facts, the cause is now before 
the court on bill, plea, replication, and évidence. After considéra- 
tion of the questions, the conclusion is reached that the évidence is 
wholly insuiïicîent to substantiate the issue taken upon the plea, The 
rule requires a défendant to affirmatively prove' the facts upon which 
his plea is based. Story's Equity Pleadings (lOth Ed.) § 697 ; Ken- 
nedy V. Creswell, 101 U. S. 641, 25 L. Ed. 1075. The burden of 
proof, therefore, rested upon the défendants to support their plea. 
Foster's Fed. Pr. (2d Ed.) p. 248,- § 142 ; Beach, Mod. Pr. p. 351, 
§ 329; Rhode Island v. Massachusetts, 14 Pet. 210, 10 L. Ed. 423. 

The point is urged that, if the plea be found false, the complainant 
is entitled to enter judgment pro confesso. The practice is governed 
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by equity rule 34, which provides that, upon the overruling of any 
plea or demurrer, the défendant shall be assigned to answer the bill,. 
unless the court shall be satisfied that it was interposed vexatiously 
or for delay. The plea was not a false one. It appears to hâve been 
interposed in good faith, and the answer indicates that défendants 
hâve a substantial défense upon the merits. 

The complainant brought into the record a certified copy of Patent 
Office record of an assignment to it by Jones of the patent in suit, in- 
stead of'the original writing. No satisfactory évidence was given 
to show the existence of the original document of transfer, or of its 
loss. No reason is assigned for the réception of secondary évi- 
dence. The proposition that the certified copy of the assignment 
produced by complainant at the hearing was compétent évidence of 
the facts therein stated is unsound. The rule, as stated by Judge 
Wallace in Mayor, etc., of City of New York v. American Cable Ry. 
Co., 60 Fed. 1016, 9 C. C. A. 336, that certified copies of the Patent 
Office records of documents purporting to be assignments are not 
prima facie proof of their exécution or genuineness, still prevails, 
and lias not, as contended, been altered or modified by the act of 
March 3, 1897 (29 Stat. 692, c. 391, § 5), amending section 4898 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 3387]. The pro- 
visions of that act merely provide that a notary's certificate of ac- 
knowledgment of the assignment shall be prima facie évidence of its 
exécution. Since the amendment mentioned, Judge Kohlsatt, follow- 
ing the décision of Judge Wallace, said, in National Cash Register Co. 
V. Navy Cash Register Co. (C. C.) 99 Fed. 89: 

"Certified copies of the Patent Office records of assignments are not made 
évidence by any TJnited States statiite, and. if compétent àt ail, mnst conform 
to the rules relatina to primary and secondary évidence, and are only ad- 
missible when proper grounds are laid: 1. e., upon showing the former exist- 
ence of the original instruments of assignment, and the fact that they are 
lost, or that It is out of complainant's power to obtain the same for intro- 
duction In évidence, or that no hetter évidence is in existence." 

In the circumstances shown by the record it would seem that 
a proper disposition of the questions presented by the plea is simply 
to overrule the same, with costs, allowing the answer to stand. 

A decree overruling the plea, in accordance with thèse views, may 
therefore be entered. 



HUTCHINSON et al. v. SMITH, SherlfC, et al. 

(Circuit Court, W. D. Washington, N. D. July 19, 1905.) 

No. 1,305. 

FEDERAI. GOUETS — JURISDICTION — SuiT AGAINST StATE. 

A suit In equity against offlcers of a state to restrain them from Insti- 
tutlng judiclal proceedings in the courts of the state to enforce a statute- 
alleged to be unconstitutional Is in fact a suit against the state, which a 
fédéral court is prohibited from entertaining by the eleventh amendment 
to the Constitution. 

[Ed. Note. — Jurisdiction of fédéral courts of suits against state, see note 
to Tiudall V. Wesley, 13 C. C. A. 165.] 
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In Equity. On demurrer to bill. 

Carroll & Carroll, for complainants. ■ 

Kenneth Mcintosh, Pros. Atty., for respon dents. 

HANFORD, District Judge. This is a suit in equity against the 
sheriff and prosecuting attorney of King county and the Attorney Gen- 
eral of the State of Washington. The object of the suit is to obtain a 
decree declâring a statute (Laws Wash. 1905, p. 374, c. ITQ), enacted by 
the Législature and approved by the Governor, prohibiting the use of 
trading stamps, to be unconstitutional, and for an injunction against the 
défendants, as officers, to restrain them from initiating criminal prosecu- 
tions to enforce said statute. The argument in support of the demurrer 
rests entirely upon the singleproposition that the Suprême Court of the 
United States, in the case of Fitts v. McGhee, 173 U. S. 516, 19 Sup. Ct. 
369, 43 L. Ed. 535, bas determined that a suit in equity against officers of 
a State to restrain them from initiating judicial proceedingsinthecourts 
of the State to enforce a statute alleged to be unconstitutional is in real- 
ity a suit against the state, and that the fédéral courts are prohibited 
by the eleventh amendment to the Constitution of the United States 
from exercising jurisdiction in such a case. The able argument in 
opposition to the demurrer ignores and avoids this vital point, and I 
find myself, like counsel for the complainant, unable to réfute the argu- 
ment basgd upon the décision referred to ; but the court cannot ignore 
nor refuse to accept it as an authoritative déclaration of the suprême law. 
In its opinion in the case of Fitts v. McGhee, after referring to a num- 
ber of previous décisions in which the jurisdiction of fédéral courts 
in suits against state ofKcers had been sustained, the Suprême Court 
said: 

"Tliere is a wide différence between a suit against individuals, holding officiai 
positions under a state, to prevent them, under the sanction of an unconstitu- 
tional statute, from committing by some positive act a wrong or trespass, and 
a suit against oiflcers of a state merely to test the constitutionality of a state 
statute, in the enforcement of whieh those officers will act only by formai ju- 
dicial pt'oceedings in the courts of the state. In the présent case, as we hâve 
said, neither of the state officers named held any spécial relation to the par- 
ticular statute alleged to be imconstltutlonal. They were not expressly directed 
to see to its enforcement. If, because they were law officers of the state, a 
case could be made for the purpose of testing the constitutionality of the stat- 
ute, by an injunction suit brought against them, then the constitutionality 
of every act passed by the Législature could be tested by a suit against the 
Governor and the Attorney General, based upon the theory that the former as 
the executive of the state was, in a gênerai sensé, charged with the exécution of 
ail its laws, and the latter, as Attorney General, might represent the state in 
litlgation involving the enforcement of its statutes. That would be a very 
convenient way for obtaining a speedy judicial détermination of questions of 
constitutional law which may be raised by individuals, but it is a mode which 
cannot be applied to the States of the Union consistently with the fundamental 
principle that they cannot, without their assent, be brought into any court at 
the suit of private persons. If their officers commit acts of trespass or wrong 
to the citizen, they may be individually proceeded against for such trespasses or 
wrong. Under the view we take of the question, the citizen is not without 
effective remedy, when proceeded against under a législative enactment void 
for repugnancy to the suprême law of the land; for, whatever the form of 
proceedlng against him, he can make bis défense on the ground that the statute 
i« unconstitutional and void, and that question can be ultimately brought to 
this court for flnal détermination." 
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The distinction between cases of mère trespasses committed, or in- 
tended, by state officers in sçizing or distraining property under pre- 
text of authority attempted to be conferred by statutes répugnant to 
the Constitution of the United States, and cases of deprivation of in- 
dividual rights, at the instance of state officers, by causing the arrest and 
imprisonment of a person, and oppressively harassing him in the con- 
duct of a lawful business pursuant to a statutory enactment which is 
répugnant to the Constitution of the United States, and therefore a mère 
brutum fulmen, may be purely arbitrary. Nevertheless the distinction 
must be recognized, because it bas been dehberately and positively es- 
tablished as a real distinction by the court of highest authority un- 
der the Constitution. 

Let a decree be entered sustaining the demurrers of the several de- 
fendants, and dismissing the suit, with costs. 



In re HILL. 

(District Court, N. D. Callfornia. October 13, 1905.); 

No. 3,957. 

BANKEUPTOT — CONVETANCES WITH INTENT TO DeFBAUD — PeEFEEENTIAI, MOET- 
GAGE TO CeEDITOE. 

A mortgage given by a bankrupt to a créditer within four montlis prlor 

to tlie bankruptcy, with intent to prefer such créditer, Is a cenveyance 

or incumbrancc made with intent to hinder, delay, or defraud his credit- 

ors, and void as against his trustée, under Bankr. Aet July, 1, 1898, c. 

541, § 67e, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]. 

In Bankruptcy. On review of order of référée. 

Thos. M. Osmont, for petitioner. 
Edward C. Harrison, for trustée. 

DE HAVEN, District Judge. This isa pétition for the review of an 
order made by the référée, in effect adjudging that a certain mortgage 
executed by the bankrupt to the petitioner, on March 22, 1902, is void 
as against the trustée ; the référée finding that such mortgage was exe- 
cuted within four months prior to the fihng of the pétition in bankrupt- 
cy, with the intent and purpose on the part of the bankrupt to hinder, 
delay, and defraud his creditors. 

SulDdivision "e" of section 67 of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449] ) provides that a 
conveyance or incumbrance of his property by a person adjudged a 
bankrupt, within four months prior to the filing of the pétition, "with 
the intent and purpose on his part to hinder, delay, or defraud his credit- 
ors, or any of them, shall be null and void as against the creditors of 
such debtor, except as to purchasers in good faith and for a présent 
fair considération." The mortgage hère in question was executed on 
March 22, 1902, and the pétition upon which the adjudication in bank- 
ruptcy is based was filed July 22, 1902. The mortgage was therefore 
filed within four months prior to the filing of the pétition. Dutcher 
V. Wright, 94 U. S. 553, 24 L. Ed. 130; In re Stevenson (D. C.) 94 Fed. 
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110; Cooley v. Cook, 125 Mass. 406. The evîdence is, în my 
opinion, sufficient to justify the finding of the référée that the intention 
of the bankrupt in executing the mortgage was to hinder, delay, and 
defraud his other creditors. It is clear from the évidence that it was the 
bankrupt's intention in executing this mortgage to give a préférence to 
the petitioner. Such an intent upon his part is one "to ninder, delay, 
or defraud his creditors," within the meaning of subdivision "e" of sec- 
tion 67 of the bankruptcy act; and, in determining whethera convey- 
ance or transfer of property made by a bankrupt was in violation of 
that section, "the purpose and intent of the bankrupt only is looked 
at, and, if contrary to the act, is sufficient" to render such conveyance 
or transfer void. In re McLam (D. C.) 97 Fed. 922. 
The order of the référée is affirmed. 



MEMORANDUM DECISIONS. 



BORT et al. v. GILMORE et al. (Circuit Court of Appeals, Elghth Circuit 
September 13, 1905.) No. 2,221. Appeal from the Circuit Court of the United 
States for the Northern District of lowa. Craig L. Wright and Asa F. Call, 
for appellants. Hubbard & Burgess and Will E. Johnston, for appellees. 
For opinion below, see 134 Fed. 658. No opinion. Dlsmissed, wlth costs, 
iwlthout préjudice, on motion of appellants. 



THE BRITANNIA. (Circuit Court of Appeals, Second Circuit February 1, 
1906.) No. 76. Appeal from the District Court of the United States for the 
Southern District of New York. For opinion below, see 134 Fed. 948. Chas. 
C. Burlingham, for appellant W. Mynderse, for appellee. Before LACOMBE, 
TOWNSEND, and COXE, Circuit Judges. 

PER CUBIAM. Decree of District Court affirmed, wlth costs, on opinion 
l)elow. 



OAMDBN INTERSTATE RY. CO. v. WILLIAMS. (Circuit Court of Appeals, 
Slxth Circuit June 17, 1905.) No. 1,400. In Error to the Circuit Court of 
the United States for the Bastem District of Kentuclcy. Hagar & Stewart 
and A. R. Johnson, for plalntifC In error. John W. Woods and J. F. Stewart, 
for défendant In error. For opinion below, see 138 Fed. 571. No opinion. 
Judgment of the Circuit Court affirmed. 



THE COVINGTON. (Circuit Court of Appeals, Second Circuit November 
22, 1905.) No. 51. Appeal from the District Court of the United States for the 
Southern District of New York. For opinion below, see 128 Fed. 788. La Roy 
S. Gove, for appellant F. M. Brown, for appellee. Before LACOMBE, 
TOWNSEND, and COXB, Circuit Judges. 

PER CURIAM. Decree of District Court affirmed, with costa. 
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CUTTER V. lOWA WATBK CO. et al. (Circuit Court of Appeals, Elghtb 
Circuit, May 3, 1905.) No. 2,120. Appeal from the Circuit Court of the 
United States for tlie Southern District of lowa. W. E. Blake and Harold 
J. Wilson, for appellant William McNett, for appellees. For opinion below, 
see 128 Fed. 505. 

PER CURIAM. Reversed, without costs to either party in this court, and 
remanded, with direction to dismlss for want of jurisdiction, unless within 
30 days after flling mandate tlie bill Is amended to show jurisdiction of the 
Circuit Court. 



BVANS-SNIDER-BUEL CO. v. DAVIDSON et al. (Circuit Court of Ap- 
peals, Fifth Circuit. January 30, 1906.) No. 1,510. In Errer to the Circuit 
Court of the United States for the Northern District of Texas. A. L. Mat- 
lock, Geo. E. Miller and F. E. Dycus, for plaintiff in error. S. B. Cantey, for 
défendants In error. Before FARDEE, McCORMICK, and SHBLBY, Circuit 
.Tudges. 

PER CURIAM. A majorlty of the judges are of opinion that the case was 
correctly ruled In the court below. Tîie judgment of the Circuit Court is 
therefore aiflrmèd. 

PARDEE, Circuit Judge (concurring). As between Davidson & Curtis, 
vendors, and E. B. Carver & Co., vendees, the former had a lien on the cattle 
in their possession for the balance of the unpald purchase price, although the 
plaintiff by its chattel mortgage had a prior lien on the same, and therefore, 
as against Carver & Co,, the défendants had a right to retain possession un- 
til thelr debt was paid; and it seems the cattle brought enough at the price 
agreed upon with Humphrey to satisfy the plaintifC's debt secured by the 
mortgage and the amount of the debt conceded to be due défendants. Under 
the terms of the plaintiff's mortgage or deed of trust, only the trustée, H. 
Pollard, had a rlght to demand and take possession on condition broken or 
for other reasons such as insecurity of claim, etc., and the case made shows 
no demand by the trustée or by any one in his name. Carver demanded 
so that he might deliver the cattle to Humphrey at an advantageous price ; and 
the plaintiff, through agents, demanded that the cattle should be tumed over 
to Carver that he might deliver to Humphrey, the full amount of the price 
paid by Humphrey to be received by the plaintiff. There was no demand 
that the cattle should be turned over to the trustée to sell at public or 
private sale as to "said trustée might seem best for the interest of the 
parties," etc. It is true that Carver & Co. and the plaintiff had a right by 
agreement to Ignoré the terms of thp mortgage, but not to the préjudice of 
défendant's rights, which could only be eut off by a foreçlosure of the 
recorded mortgage, and if plaintiff clalmed possession under the recorded 
mortgage it should hâve adhered to thé terms tliereof, and caused the trustée 
to demand the possession. As I read the évidence, the money sued for as 
paid under duress of goods was advanced by plaintiff to Carver & Co. to pay 
off thelr debt to the défendants, to be recouped from the price of the cattje 
to be paid by Humphrey. The moriey so advanced by the plaintiff was not 
paid in fact uhtil flve days after the cattle were dellvered to Carver and 
Humphrey, and ail duress of goods, if any theretofore existed. was removed. 
Thèse reasons warrant the judgment of afflrmance as entered by the court 



FOWLER V. FOWLER. (Circuit Court of Appeals, Third Circuit. Febru- 
ary 14, 1906.) No. 62. Appeal from the Circuit Court of the United States for 
the Middle District of Louisiana. Frank Hasbrouck, for appellant. Everett 
Warren and H. M. Hannah, for appellee. For opinion of the Circuit Court, 
see 135 Fed. '405. Before ACHESON and GRAY, Circuit Judges, and J. B. 
McPHERSON, District Judge. 

PER CURIAM. After a careful examination of the record In this case, we 
eatirely concur in the findings of fact and conclusions of law arrived at by 
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the leamed Judge of the court below. The unnecessarily numerous asslgn- 
ments of errer relate, for the most part, to flndings of fact, and may ail be 
considered as an objection to the gênerai finding by the court below, that the 
allégation of fraud in the bill of complaint had net been sustained. We flnd 
nothing in the relations between the parties, or in the facts of thls case, as 
disclosed by the record, which makes the transaction complained of seem an 
unusual or unreasonable one, or whlch throws any prima facie imputation up- 
on the good faith of the appellee. It is likely true, as alleged, that the de- 
ceased intended to make a will, and, if he had, it was naturally to be ex- 
pected that he would hâve left ail hls property to his wife, -who, in their long 
married life had assisted, by her économies, In acquiring the home and the 
modest accumulation of Personal property which constituted the estate. It 
was not more than she rightfully might hâve expected. The sister, who was 
not in indigent clrcumstances, recognized this, and, according to the évidence, 
was quite willing to tum over the home absolutely to her brother's widow. 
The only real conflict as to what the complainant was willing or not willing 
to do related to the personalty, to the one-half of which she was entitled by 
law. We think it is shown by the clear prépondérance of évidence that she 
consented to receive the Income of this one-half of said personalty for her 
life, instead of one-half of the corpus of the same. In considération of ail 
the facts, the transaction was verj' far from being an unconscionable one. 
Upon the opinon of the leamed judge of the court below, the decree of that 
court is aflîrmed. 



GE50RGE FROST CO. et al. v. KORA CO. et al. (Circuit Court of Appeals, 
Second Circuit. February 1, 190G.) No. 93. Appeal from the Circuit Court 
of the United States for the Southern District of New York. For opinion be- 
low, ses 136 Fed. 487. W. K. Richardson, for appellants. Harold Binney, 
for appellees. Before LACOMBB and TOWNSEND, Circuit Judges. 

PER CURIAM. Decree of Circuit Court afflrmed, with costs, upon the 
opinon of Circuit Judge on motions for injunction, which Is printed in the 
record. 



LANB V. BENNER. (Circuit Court of Appeals, Bighth Circuit. June 15. 
1905.) No. 1,897. Appeal from the Circuit Court of the United States for 
the Northern District of lowa. W. P. Jewett and Milt H. Allen, for appe- 
lant. John T. Stearns, M. B. Davis, and John H. King, for appellee. 

PER CURIAM. Affirmed, wlth costs, on authority of mandate of Suprême 
Court (25 Sup. Ct. 801, 49 L. Ed. 1171) in this cause. 



McCONNBLI. V. CAMORS-McCONNELL CO. (Circuit Court of Appeals 
Fifth Circuit. October 30, 1905. On Rehearing, February 6, 1906.) No. 
1,512. Appeal from the Circuit Court of the United States for the Southern 
District of Alabama. For opinion below, see 140 Fed. 412. Gregory L. 
Smith and Harry T. Smith, for appellant. W. B. Spencer and R. H. Clarke, 
for appellee. Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. Without examining this case now as to its merits, the 
court has concluded that It is not advisable or proper to interfère with the 
discrétion of the trial court in the granting of the temporary injunction. Ad- 
hering to the construction we bave heretofore given the act allowing appeals 
in sùeh cases, we affirm the judgment of the Circuit Court. Lehman v. Gra- 
ham, 135 Fed. 39. 67 C. C. A. 513; Railroad Comm. v. Rosenbaum, 130 Fed. 
110, 64 O. C. A. 444; Kerr v. New Orléans, 126 Fed. 920, 61 O. C. A, 450; Mas- 
sie V. Buck, 128 Fed. 27, 62 C. C. A. 535. 

On Pétition for Rehearing. 

The judges who concurred in our former decree are still satisfled therewith, 
and the pétition for rehearing Is deuied. 
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MATOR, ETC., OF MERIDIAN V. FARMEKS' LOAN & TRUST CO. (Cir- 
cuit Court of Appeals, Pifth Circuit. January 24, 1906.) No. 1,462. Appeal 
from the Circuit Court of tlie United States for the Soutliern District of Missis- 
sippi. S. A. Witlierspoon, W. N. Ethridge, and W. E. Basliin, for appellants. 
Foster V. Brown and Franic Spurlock, for appellee. Before PAEDEE, Mc- 
OOEMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The proper parties are not joined In tliis appeal. We con- 
sider it doubtful whether tlie appellants hâve any appealable interest. Ap- 
peal is disrnissed. See 139 Fed. 673. 



MENEFEE v. PHBLAN et al. (Circuit Court of Appeals, Fifth Circuit. 
January 9, 1906.) No. 1,424. Appeal from the District Court of the United 
States for the Northern District of Texas. M, A. Spoonts, F. B. Stanley, and 
George Thompson, for appellant. B. P. Ayres and B. D, Tarlton, for ap- 
pellees. Before PAEDEE, McCOEMIOK, and SHELBY, Circuit Judges. 

PER CURIAM. The decree of the District Court Is affirmed. In re S. P. 
Smith liUmber Co. (In re Menefee) 132 Fed. 61& 



MOHL V. LiAMAR CANAL CO. et al. (Circuit Court of Appeals, Bighth 
Circuit. September 6, 1905.) No. 8,142. Appeal from the Circuit Court of 
the United States for the District Of Colorado. For opinion below, see 128 
Fed. 776. Platt Rogers, John F. Shafroth, and Frank E. Gregg, for appellant. 
Devine & Dubbs, J. W. Preston, and Wolcott, Vaile & Waterman, for appel- 
lees. No opinion. Dismissed, with costs, for the want of jurisdietion, on 
motion of appellee. Motion of appellant for leave to amend record denied. 



MONTGOMERY TRACTION CO. v. MONTGOMERY AMUSEMENT CO. 
(Circuit Court of Appeals, Fifth Circuit. October 30, 1905.) No. 1.508. Ap- 
peal from the Circuit Court of the United States for the Middle District of 
Alabama. For opinion below, see 139 Fed. 353. Phares Coleman, Massey Wil- 
son. and Ray Rushton, for appellant. Robt. E. Steiner, B. P. Crum, and Léon 
Weil, for appellee. Before PARDBB and SHELBY, Circuit Judges, and 
MAXEY, District Judge. 

PER CURIAM. Without examining this case novv as to its merits, a majori- 
ty of the court bave concluded that it is not advisable or proper to interfère 
with the discrétion of the trial court In the granting of the temporary in- 
junction. Adhering to the construction we hâve heretofore given the act al- 
lowing appeals in such cases, we afflrm the judgment of the Circuit Court. 
Lehman v. Graham, 135 Fed. 39, 67 C. C. A. 513; Eailroad Commission v. J. 
Rosenbaum Grain Co., 130 Fed. 110, 64 C. C. A. 444; Kerr v. New Orléans, 126 
Fed. 920, 61 C. C. A. 450 ; Massie v. Buck, 128 Fed. 27, 62 C. 0. A. 535. 



In re SEARS, HUMBBRT & CO. et al. (Circuit Court of Appeals, Second 
Circuit. October 30, 1905.) No. 48. Pétition for Revit' )n of Proceedings of 
the District Court of the United States for the Western District of New Yorlî, 
lu Bankruptcy. Harry S. Bandler, for petitioner. Before LACOMBB, TOWN- 
SEND, and COXE, Circuit Judges. 

PER CURIAM. In view of our décision on former appeal in this proceed- 
ing (128 Fed. 276, 62 C. O. A. 623), we are of the opinion that the questions 
now argued are no longer open in this case, in this court; there being no dis- 
pute as to the amount of the allowance, and it being stipulated that the 
services were bénéficiai to the estate. 
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SELOHOW et al. v. CHAFFEB & SELCHOW MFG. CO. (Circuit Court 
of Appeals, Second Circuit. October 16, 1905.) Appeal (rom the Circuit Court 
of tlie United States for the Soutliern District of New Yorli. Motion to Dis- 
miss Appeal. For opinion below, see 132 Fed. 996. Hans von Briesen, for 
tlie motion, A. Bell Malcomson, opposed. Before WADIACB, DACOMBE, 
and COXE, Circuit Judges. 

PER CURIAM. Tlie only decree entered in this cause was an Interlocutory 
deeree for an injunction and an accounting, dated November 21, 1904. The 
entry in the clerk's doclœt March 21, 1905, of tlie amount taxed as c-osts was 
not a final decree and is not appealable. If the complainants abando:i the ac- 
counting, or unduly delay it, the défendant may move for the entry of a final 
decree from which an appeal can be taken. The motion to dismiss the prés- 
ent appeal is granted. 



In re SEMONS et al. (Circuit Court of Appeals, Second Circuit February 
1, 1906.) No. 110. Appeal from the District Court of the United States for 
the Southern District of New York. Henry Kuntz. for appellants. F. M. 
Czaki, for appellee. Before LACOMBB, TOWNSEND, and COXE, Circuit 
Judges. 

PER CURIAM. The bankrupt did not appeal from the order dlsmissing 
his application for diseharge. Such an order we held in Re Kuffler, 127 Fed. 
125, 61 C. C. A. 250, was in substance an order denying discharge, and as 
such revlewable by appeal under Bankr. Act July 1, 1898, c. 541, § 25, 30 
Stat 553 [U. S. Comp. St. 1901, p. 3432]. Havlng elected not to review such 
order by appeal, he should not be allowed to question its yalidity as an order 
denying discharge- Order afflrmed. 



THOMAS, Ccllector of Customs, v. SCHWARZ. (Circuit Court of Appeals, 
Thlrd Circuit. January 15, 1906.) No. 39. Appeal from the Circuit Court of 
the United States for the Eastem District of Pennsylvania. Jasper Yates 
Brinton and J. Whitaker Thompson, for appellant. Before DALLAS and 
GRAY, Circuit Judges, and BUFFINGTON, District Judge. 

GRAY, Circuit Judge. This is an appeal from a decree of the Circuit Court 
for the Eastem District of Pennsylvania (140 Fed. 302), affirming the décision 
of the Board of General Appraisers, as to the classification of certain mer- 
chandise for customs duty, entered at the poit of Philadelphia. The facts 
are sufficlently stated in the opinon of the leamed judge of the court below. 
As we agrée with the conclusions of law arrlved at, and the reasons in sup- 
port thereof, as set forth in that opinion, we adopt the same as our own. The 
decree of the court below is affirmed. 



UNION STOCK YARDS 00. v. CHICAGO, B. & Q. R. CO. (Circuit Court 
of Appeals, Eighth Circuit. August 29, 1905.) No. 1,880. In Error to the 
Circuit Court of the United States for the District of Nebraska. Frank T. 
Ransom, for plaintiiï in error. Greene & Breckenridge, for défendant in error. 

PER CURIAM. Afflrmed, with costs, on authority of opinion of Suprême 
Court of the United States, 196 U. S. 217, 25 Sup. Ct 226, 49 L. Ed. 453. 



AMERICAN GRAPHOPHONE CO. v. TAT.K-0-PHOXE CO. (Circuit 
Court, S. D. New York. August 14, 1905.) No. 8,943. Elisha K. Camp, Philip 
Mauro, and O. A. L. Massie, for complainant. Louis Hicks, for défendant 

HAZEL, District Judge. The demurrer interposed by défendant overruled, 
^^ ith costs. Défendant to answer within 20 days. 
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BBOWN V. MAGEB et al. (Circuit Court, H. D. Pennsylvania. February 
21, 1906.) No. 15. Ovemjling DemuiTer to Bill of Discovery. Burr, Brown 
& Lloyd, for complainant R. M. Schick, for respondents. 

HOI/LA.ND, District Judge. The blll filed in this case Is for a dlscovery 
alone, and the facts are identlcal with those alleged In the bill In Brown. Re- 
celver, v. McDonald and Sparks, 133 Fed. 897, 67 C. C. A. 59, 68 L. R. A- 
462, decided by the Circuit Court of Appeals of this District. The suit is by 
the same reeeiver. The reasons glven for the décision in the above mentioned 
case are broad enough to cover the point raised hère. For the reasons therein 
stated, the demurrer Is overruled, and counsel is requested to draw a decree in 
accordance with the prayer contalned in the bill and présent the same for ap- 



COLLBTTB v. UNITED STATES. (Circuit Court, S. D. New York. Jan- 
uary 26, 1906.) No. 3,779. On Application for Review of a Décision of the 
Board of United States General Appraisers. Curie, Smith & Maxwell (W. 
Wickham Smith, of counsel), for importer. D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. This is an appeal by the importer from the déci- 
sion of the Board of General Appraisers. The merchandise mentioned in the 
protest cpngists of 10 barrels of olive oll, upon which the collecter charged 
a duty of 40 cents per gallon under paragraph 40 of the existing tarife act. 
Act July 24, 1897, c. 11, § 1, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1629]. The 
importer claims that the merchandise is entitled to entry free of duty under 
paragraph 626. 80 Stat 199 [U. S. Comp. St. 1901, p. 1685]. A décision ad- 
verse to the contention of the Importer was rendered by the board solely 
upon the ground that he was unable to testify from which barrel a sample 
of the oll produced by him at the hearing was taken. Thereupon the appeal 
was perfected and further évidence was glven In this court by both the im- 
porter and the government. Although the importer urges that the olive oil 
was not wholesome food and was chiefly used for manufacturing and Chemical 
purposes, the proofs show that the merchandise at the time of the Importa- 
tion was a reaaonably good quality of olive oll and that it was edible. The 
sample of olive oll produced by the importer was not wholesome food, but 
I hâve an Impression that such sample was exposed to the light and air, and 
hence Its condition and purity was Impaired. When it was brought into the 
United States it was edible, and therefore the coUector's classlflcatlon was 
correct 



J. S. PLUMMBR & CO. V. UNITED STATES. (Circuit Court S. D. New 
York. May 19, 1905.) No. 3,744. On Application for Review of a Décision 
of the Board of United States Geueral Appraisers. Comstock & Washbum 
(Albert H. Washburn, of counsel), for importers. Charles Duane Baker, Asst 
U. S. Atty. 

TOWNSEND, Circuit Judge (orally). The Board of General Appraisers 
found that the articles In question contalned silk as the component materlal 
of chief value wlthout any évidence before them other than the report of the 
examiner. But an examinatlon of the testlmony taken In this court and an 
Inspection of the samples introduced hereln sustains the claim of the Im- 
porters that the sllk used In their manufacture Is not the component material 
of chief value. The merchandise is properly dutiable under the provisions of 
paragraph 409 of Act July 24, 1897, c. 11, § 1, Sehedule N, 30 Stat 189 [2 U. S. 
Comp. St. 1901, p. 1673], as "bats composed of straw, chip, etc., whether whol- 
ly or partly manufactured, but not trimmed, thirty-five per centum ad va- 
lorem." The décision of the Board Is reversed. 



O'MALLEY V. TIMES PUB. CO. et al. (Circuit Court, E. D. Pennsyl- 
vania. January 27, 1906.) No. 24. Rule to Amend Suit. See 135 Fed. 909. 
Myles Higgins, Ambrose Higglns, and John T. Lenahan, for plaintiffi. Beck 
& Robinson, for défendants. 
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ffi)'LI(ANI>, District Judge. For the reasons given In the case of Wright v. 
Copper Company, 206 Pa. 274, 55 Atl. 978, a case in which tlie facts are the 
same as the one In hand, the rule on défendants to show cause why the rec- 
ord In this case should not be amended, and the name of "The Times Pub- 
llshlng Company" be made to read "The Philadelphia Times Company," is 
made absolute, and the plaintiff required to file the amendment within 10 
days from this date. 



In re HOOKS SMELTING CO. (District Court, E. D. Pennsylvanla. Feb- 
ruary 21, 1906.) No. 1,895. On Rule to Show Cause Why William S. Ttyon 
should Not be Adjudged in Contenipt of Court. See 138 Fed. 954. Henry J. 
Scott, for trustée. William H. Peace, for William S. Tryon. 

HOLLAND, District Judge. It appearing that the défendant was not 
served personally with this rule, It is hereby ordered that a certifled copy 
of the pétition and rule shall be served upon the said William S. Tryon per- 
sonally, and that he be required to make answer, if he desires to do so, within 
flTe days from the service of the same, and, further, that the proof of service 
be flled with the case, and that the référée be required to return a record of 
the proceedings had before him in connection with the order on William S. 
Tryon to pay over the sum stated. 
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